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Nalini v, C, H, Issac (Dec) 266 (EB) 
Nandkumar v, State Industrial Court, 


Indore (Nov) 254 (EB) 
Nonjibhai v. Ramkishan (June) 112 
Partap v. Puniya Bai (June) 108 


Radheshyam Gupta v. Laxmi Bai 
| (Dec) 271 
Raja Traders v. Union of India (Mar) 54 
Rama Rao v. Shantibai (Oct) 222 (EB) 
Ramkishan Agarwal v, Collector, Jabal- 

pur (Jan) 21 
Ram Kumar v, Sarti Devi (June) 110 
Sbakoor Khan v, Ram Mohan (Sep) 187 
Shiladevi v. Bharosilal (Dec) 269 
State v. Ramcharan (Apr) 68 (EB) 


Sudarshan Finance Corporation, Madras 


v, State l (Apr) 74 
Swami Indradevanand Guru Swami Shri 
Parmanandji v. State (June) 102 


Union of India v. Ayodhya Prasad 

Parmeshwaridas (Jan) 18 

Union of India y, Gangaram Bhagwandas 

(Oct) 215 

U. P. Madhya Pradesh Transport v. 
Mukesh Trading Co, Lashkar 

(Sep) 198 


SUBJECT INDEX 


Accord and satisfaction — See Contract 
Act (1872), S. 63 (Oct) 


ie Procedure Code (5 of 1908), S. 2 (2)— 


ee 

(1) ibid, S. 96 (Jan) 13 (EB) 
(2) Ibid, O. 41, R. 1 (Jure) 98A 
(3) Houses and Rents~Madh. Pra. Ac. 
commodation Control Act /1961), 

S. 18 (Dec) 257 (EB) 
———S, 47 — See also Houses and Rents — 
Madhya Pradesh Accommodation Control 
Act (1961), S. 12 (1) (Apr) 65A 


~———5s. 47 and 100 — Execution of com. 
promise decree for eviction — Applica- 
tions by judgment debtor under 3s, 148 
and 151 praying time for deposit and to 


_/ 


Civil P, ©. (contd.) 
amend decree — Applications fall within 
purview of Section 47 — Second appeal 
against orders thereon competent 
(Apr) 65B 
——S, 47 and Order 23, Rule 8 — Suit for 
eviction on ground of non-payment of 
rent—Compromise decree—Execution of 
(Apr) 65C 


——S, 47 — Consent decree for ejectment 


and for payment of certain amount by 
instalments — Validity (June) 112A 
——S§, 47 and O, 28, R. 3 — Execution of 
compromise decree — S$, 74 Contract Act 
applies to a consent decree containing a 
penal stipulation — Court has power to — 
grant relief against forfeiture; (June) 112B 
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Civil P, ©, (contd.} 
5, 92—-Suit under — Maintainability 


——5S, 96—See also 
(1) Ibid, O. 41, R. 1 (June) 98A 
(2) Houses and Rents — Madh. Pra. Ac. 

commodation Control Act (1961), 
5. 18 (Dec) 257 (EB) 
naam OS, 96, 2 (2) and O. 17, R. 3 — Appeal 

— Dismissal of suit for default in pay. 

ment of adjournment costs — Appeal lies 

—Word ‘default? in S, 2 (2) and ©. 17, 

R. 3~—Interpretation of. AIR 1950 Assam 

169, Dissented from; AJR 1975 Madh Pra 

74, Overruled. | 

——-§. 96 (2) — Appeal against ex parte 


decree — Power of appellate Court under. 


S., $6 (2) to question propriety of ex parte 
order and to remand the case for re.trial 

j (Sep) 182A 
——5. 100—See Ibid, S. 47 (Apr) 65B 
9, 105 — See Houses and Rents — 
Madhya Pradesh Accommodation Control 
Act (1961), S. 18 (6). - (June) 110 
=., 115 — See Houses and Rents — 
Madhya Pradesh Accommodation Control 
Act (1961), S. 18 (6) (June) 110 
——5. 148—See also Ibid, 5.47: (Apr) 65B 


——S, 148 — Extension of time after the 
expiry of period originally fixed — Power 
of the Court—AIR 1962 Madh Pra 205, 
Overruled; AIR 1950 Cal 564, Dissented 
from. (Jan) 1A (EB) 
—~S, 151 — See Ibid, S. 47 (Apr) 65B 
——Q, 7, R. 11 (b) — See Ibid, O. 41, R. 1 
(June) 98A 
——0, 9. R, 6-Non.appearance of defen- 
dant — Duty of Court to see that Plain- 
tifs case is prima facie proved before 
passing an ex parte order — Court need 
not tell plaintiff as to how much evidence 
he should adduce, 1962 Jab L J (SN) 269, 
Overruled, ' (Sep) 182B 
—O.9, R. 13 — See Ibid, 5, 96 {2) 


(Sep) 182A - 


—-—Q, 17, Rr. 2 and 3 — Comparative 
scope — ''Appear” in R. 2 of O. 17 -— 
Meaning — What constitutes appearance 
of a party at the hearing—Default in ap- 
pearance by party—Whether R. 3 applies 
or R, 2. 1980 Jab L J (Note) 174 1962 Jab 
L J (Note) 169, AIR 1972 Madh Pra 198 
and AIR 1976 Madh Pra 21 (FB), yer- 
ruled. AIR 1964 Raj 147, Diss, . 


(Oct) 222A (FB) 

—-©. 17, R. 8—See 
(1) Ibid, S. 96 (Jan) 1B (FB) 
(2) Ibid, O. 17, R.2 (Oct) 222A (RB) 


~O, 18, R, 8 — Election to reserve re. 
buttal evidence — Stage at which court 
must be apprised. AIR 1971 Mys 17 and 


(June) 102G | 


(Jan) 1B (RB) 


Civil P. C. (contd.,) a 

AIR 1970 Raj 278 and AIR 1969 Andh Pre 
82, Not followed. ' (Sep) 192 
—O, 21, R. & (Madras Amendmert) — 
See Co. operative Societies—Madhya Pra. 
desh Co-operative Societies Rules (1962), 
R. 66 (2) (bh) (May) 94D 
-—0O, 22, R. 9 — Abatement of appeal — 
Decree appealed against joint and indivi. 
sible — Appeal abating against one ap. 
pellant — Entire appeal must be held te 
have abated (Sep) 187 
—- O, 23, B. 1 (2) — Withdrawal of suit 
with liberty to file fresh suit— Permission - 


_ granted on terms — Non.compliance with 


terms — Fresh suit — Tenability — Non- 


. compliance is mere irregularity — Fresh 


suit not ab initio void (Mar) 54A 
— O, 23, F, 3--See 
(1) Ibid, $.47 (Apr) 65C: (June) 112B 
(2) Houses and Rents—Madhya Pradesh 
Accommodation Control Act{(1961), 
S. 12 Ci (Apr) 65A 
—O, 41, R. 1; O. 7, R. 11 (b); Ss. 96 and 
2 (2) — Impugned judgment not merely 
order for rejecting point but also one for 
dismissal of suit on merits — Appeal 
under Secticn 96 read with Section 2 (2} 
—Not maintainable (June) 98A 
——O, 41, R, 27 — See Madhya Pradesh 
Public Trusts Act (80 of 1951), S, 2 (4) 
(June) 98E 
Constitution of India, Arts. 2, 3, 4, Sch, 7, 
List 1, Entry 78, List IL Eatry 3 — S. SE 
(2), States Reorganization Act (1956) — 
Validity — Parliament had authority to 
enact such provision 116A (FB) 
——Art. 3— See Ibid, Art, 2 116A (¥B) 
———Art, 4— See lbid, Art. 2 . 
(July) 116å (EB) 
——Art. 13 — See Evidence Act (1872), 
a) re (Apr) 68 (EB) 
——Art, 31—Right to sum of money is 
property — M. P, Gramin Rin Vimukti 
Tatha Rin Sthagan Adhiniyam (82 of 
1975), Pre. — Act, if invades fundamental 
rights of money-lenders under Art. 31 
(Jan) 21G 
——Art. 81 — M. P. Dhan Parichalan 
Skeem (Pratished) Adhiniyam (19 of 1975) 
-—Whether violates Article 31 (Apr) 74C 
——Art, 46—Object of (Jan) ZLA 
~——Art, 182 — Interpretation of the Con. 
stitution — Decision of Court based on 
decision of Supreme Court 
(Aug) 176A (EB) 
=— Art. 133 — Substantial question. of 
law — Decision based on decision of | 
Supreme Court (Aug) 1765 (FB) 
———Art, 214, 7th Sch., List If, Item 3 — 
Notifications dated 28.11.1968 issued by 


‘wt 
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Constitution of India (contd,) 

President constituting permanent Benches 
of High Courts at Indore and Gwalior — 
Validity (July) 116C (EB) 
«———Art, 226 — See also Motor Vehicles 
Act (1939), S, 43 (1), Proviso (Mar) 51A 


'—— Art, 226—Anticipatory writs — Issu- 


ance of — Permissibility (Jan) 21E 


=— Årt, 226 -- M, P, Detention Order, 


1971, Rule 4—Writ of Mandamus— Whe- 
ther can be issued against public official 
l (Feb) 37B 


'— Art, 226—Mandamus — Though any 


irregularity is committed by the Public 


, authority, it is not incumbent on the 
> Court to issue a writ, if the ends of justice 
require otherwise 
, —~Art. 226— Question of fact—Question 


Mar) 51B 


* of fact cannot be raised for the first time 


mi e 


ee r 


` in writ proceedings 


(May) 94A 
——Ari. 226—Equally efficacious alterna- 
tive remedy open to party by way of suit 
— Petition under Art, 226 will not be 
entertained 
~—— Art, 226 — Locus standi to file peti- 
tion under — Aggrieved person — Whe- 
ther advocate of a High Court can insist 
on hearing of his case at a particular 
place (July) 116D (£B) 
—_— Art, 226 — Writ petition — Constitu- 
tion of Full Bench — Powers of Chief 
Justice (July) 116E (FB) 
———Art, 226 — Petition under— Delay— 
Petitioners mainly aggrieved by order of 
Chief Justice dated 5.2.1976 and the ac. 
tion being taken by Registrar to transfer 
certain pending cases in High Court of 
Jabalpur to Indore and Gwalior — Held 
the petition could not be thrown out on 
the ground of delay (July) 116F (8B) 
Art, 226 — Proceedings to quash 
order of competent Authority under Ss/ 9 
and 10 of M. P, Ceiling on Agricultural 
Holdings Act — Powers — Extent of 
(Sep) 193A 
———Art, 226 (3) — "Alternative remedy” 
Bar of Art. 226 (8) when comes into play 
(Sep) 198D 
~———Art, 245 — M. P. Dhan Adhiniyam 
Skeem (Pratishedh) Adhiniyam (19 of 
1975) — Validity — Act does not suffer 
from the vice of vagueness (Apr) 74D 
———Art. 246 — See States Reorganisation 
Act (1958), S. 51 (2) (July) 116B (8B) 
-~—-Art, 254 — Employees of M. P.S. R. 
T.C. Regulations made under S. 45, R.T.C. 
Act, if apply—Misc. Petn. No. 334 of 1972, 
D/. 11-1.1974 (Madh Pra), Overruled 
(Nov) 248A (FB) 
~——Art, 301—Scope — M, P. Gramin Rin 
Vimukti Tatha Rin Sthagan Adhiniyam 


(June) 162D- 


Constitution of India (contd.) 
(32 of 1975), Pre. — Act, if violative of 
Art. 301 (Jan) 21D 


~ Arts, 801, 304 — M, P, Dhan Pari. 
chalan Skeem (Pratishedh) Adhiniyam 
(19 of 1975) — Whether violates rights 
guaranteed under Art. 301 (Apr) 74B 
——-Art, 804 — See Ibid, Art. 801 
(Apr) 74B 
=» Art, 311 (1)—Sub-Inspector of Police, 
appointed by Maharaja of Gwalior and 
after integration in service of State of 
Madhya Pradesh — Dismissal by Inspec. 
tor.General of Police — Whether contra-_ 
venes Art. 311 (1) — AIR 1956 Madh Bha 
259 and AIR 1957 M P 126 Held to be 
impliedly Overruled by AIR 1958 S C 228 
(Jan) 13A (FB) 
——-Art, 311 (2), Proviso (a) — Appellant 
convicted on a criminal charge — Order 
of dismissal passed withcut giving oppor- 
tunity of being heard— Order not vitiated 
in view of Proviso (a); (Jan) 18D (FB) 
~ Art, 342 — See Debt Laws — M. P. 
(Anusuchit Jati, Tatha Anusuchit Jan. 
Jati) Rini Sahayata Adhiniyam (1967), 
S. 2 (8) | (Sep) 186 
-——-Art, 863 — Bar under — Any dispute 
arising out of merger agreements, cove- 
nants, engagements etc. is beyond com- 
petence of Courts to enquire into 
(Sep) 198C 
——-Sch, 7, List I, Entry 88 — See Ibid, 
Sch. 7, List I, Entry 45 (Apr) 74A 
——--Seventh Schedule, List I, Entries 45, 
38, 46, List II, Entry 80, List IJ, Entry 
7 — M. P. Dhan Parichalan Skeem (Prati- 
shedh) Adhiniyam (19 of 1975)— Validity 
— Not beyond Legislatiye competence of 
State Legislature (Apr) 74A 
——~Sch. 7, List J, Entry 45 — See Ibid, 
Sch. 7, List J, Entry 45 (Apr) 74A 


— Sch, 7, List I, Entry 78 — See Ibid, 


Art, 2 (July) 116A (EB) 
——-Sch. 7, List IT, Entry 3 — See 
(1) Ibid, Art. 2 (July) 116A (FB) 
(2) ibid. Art, 214 (July) 116C 


——Sch. 7, List If, Entry 80 — See Ibid, 
Sch, 7, List I, Entry 45 (Apr) 74A 
~mSch, 7, List 2, Entry 30 — Entries — 
Construction — Rules of — M, P. Gramin 
Rin Vimukti Tatha Rin Sthagan Adhi. 
niyam (32 of 1975), Pre, $. 5A (as intro. 
duced in 1976)— Constitutional validity 

(Jan) 21B 


-—Sch. 7, List 3, Entry 7 — See Ibid, 


Sch, 7, List I, Entry 45 (Apr) 74A 


Constitution (Scheduled ribes) Order 
(1950), Para. 2 — See Debt Laws — M, P. 
(Anusuchit Jati Tatha Anusuchit Jan Jati) 


6 Subject Index, A. I, R. 1977 Madhya Pradesh 


Constitution (Scheduled Tribes) Order 
(contd.) 

Rini Sahayata Adhiniyam (1967), S. 2 (6) 
(Sep) 186 
Contract Act (9 of 1872). Ss. 18 and 19 — 
Contracts void or voidable due to mis- 
representation (Jane) 108B 
——S. 19—See Ibid, S.18 (June) 108B 
——S. 28—See Houses and Rents—Madh., 
Pra, Accommodation Control Act (1961), 
S, 12 (1) (Apr) 65A 
—-S, 68~—Suit for damages against Rail- 
way — Cheque for smaller amount than 
what was claimed sent by Railway and 

accepted— Recovery of balance amount 
i ' (Oct) 215 

——S, 74—See Civil P. C, (1908), S. 47 

(June) 112B 
——S, 176—Pledge of moveables by com- 
pany in favour of bank — Actual posses. 
sion left with company — Moveables if 
can be attached and sold for satisfaction 

of claims of other creditors of company 
(Sep) 188 

CO.OPERATIVE SOCIETIES 


— Madhya Pradesh Co.onsrative Societies 
Act (17 of 1964), Ss. 64 (1), 77 — Dispute 
between Financial Bank and its member 
— Expulsion of member from Society — 
Assistant Registrar if competent to decide 
the dispute — Appellate Authority if, can 
remand the case to Deputy Registrar for 


disposal (Oct) 217 
——S. 77 — See Ibid, §. 64 (1) 

(Oct) 217 
—M. P. Co-operative Societies Rules 


(1962), R. 66 (6)—Grant of sale certificate 
cannot be deferred once the sale is con- 
firmed + (May) 94B 
——R, 66 (2) (h)— Non-.deposit of cost of 
stamp within prescribed time — Sale is 
rendered a nullity . (May) 94D 
-— R, 66 (2) (b) and (j) — Failure to de. 
posit cost of stamp within prescribed 
period — Entails re-sale by setting aside 
original sale (May) 94G 
Court-fees Act (7 of 1870) : 

See under Court.fees and Suits Valua. 


tions, 
COURT.FEES AND SUITS 
VALUATIONS 


— Court-fees Act (7 of 1870), S.7 (iv) (c)— 
Relief of declaration that a transaction is 
not binding on the party when to be 
followed by consequentiai relief of setting 
it aside—Plaint allegations are decisive 
as to the nature of the transaction 


(June) 108A 
——S, 12—Finality declared by S. 12 — 
Extent of 


(June) 98D 


Court.fees and Suits Valuations — Court. _ 
fees Act (contd.) 
——Sch. II, Art. 17 (vi)—Applicability— 
Relief for appointment of new trustees 
(June) 98B 
——Sch, II, Art. 18 (b) — Word “applica- 
tion’’— Cennot be read as suit” 
(June) 98C 


DEBT LAWS 


—M. P. (Anusuchit Jati Tatha Anusuchit 
Jan Jati) Rini Sahayata Adhiniyam (12 of 
4967), S. 2 (6) — Member of Mogia Tribe ~ 
residing in district of Guna cannot. be 
deemed tc be member of Scheduled Tribe 
(Sep) 186 
—Ss, 7 ‘2) and (3) and 8 (4) — Proceed- 
ing to recover debt due pending in Civil 
Court — Debt cannot be deemed dis- 
charged for non.compliance of S, 8 
arya 


(M 
——S. 8 (4)—See Ibid, S. 7 (2) and (3) 
(Mar) 64 


-—Madhya Pradesh Gramin Rin Vimukti 


Tatha Rim Sthagan Adhiniyam (32 of 
4975), Pre—See 
(1) Constitution of India, Art, 31 
(Jan) 21C 
(2) Constitution of India, Art. 301 
| . (Jan) 21D 
(3) Constitution of India, Sch. 7, List 2, 
Entry 30 (Jan) 21B 
——5, 5.A (as introduced in 1976) — See 
Constitution of India, Sch, 7, List 2, 
Entry 80 (Jan) 21B 


Divorce Act (4 of 1889), S. 14 proviso — 
Decree for dissolution of marriage — 
Grant of, to the spouse guilty of adultery 
—Considerations to be weighed by court 
before exercising discretion 
(Dec) 266 (FB) 

Evidence Act (4 of 1872), Ss. 57 and 78— 
Notification under Section 7 (1) of Tele- 
graph Wires (Unlawful Possession) Act 
by Central Government is “law” —Court 
can take judicial notice. AIR 1954 Nag 
296, Overruled - (Apr) 68 (RB) 
—S, 78—See Ibid, $.57 {Apr) 68 (EB) 
General Clauses Act (10 of 4897), S. 10 — 
See Civil P. C, (1908), S. 148 

(Jan) 1A (£B) 
—— 5, J4—See States Reorganization Act 
(1956), S. 51 (2) (July) 116G (EB) 
Hindu Marriage Act (25 of 4955), S. 11 — 
"On a petition presented by either party 
thereto’ — Meaning of — Petition under 
S. 11 by a spouse after death of other 
spouse—Maintainability, AIR 1962 Mad 
510, Diss. from (May) 90 
——S. 24— See Ibid, S. 28 (as substituted 
in 1976), S. 28 ~~ (Dec) 271 


a 
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Hindu Marriage Act (contd.) | 
——.§, 28 (as Substituted in 1976) and 
S. 24— Marriage Laws (Amendment) Act 
€976), S. 89 (1) (i) — Right ot appeal — 
Order passed after coming into force of 
Amending Act on application under 
S. 24 filed before that Act—Appeal against 
that order, incompetent (Dec) 271 
Marriage Laws (Amendment) Act (68 of 
4976), S. 39 (1) (i) — See Hindu Marriage 
Act (1955), S. 28 (as Substituted in 1976) 
(Dec) 271 
HOUSES AND RENTS 


—M. P, Accommodation Control Act (41 
of 1961), S. 10— Fixation of standard rent 
—Jurisdiction of Rent Controlling Autho-. 
rity — Application during pendency of 
civil suit for eviction against tenant — 
Rent Controlling Authority has jurisdic. 
tion to determine standard rent. 1972 
M P L J 903, Overruled (Jan) 31 


— S, 12—See 
(Sep) 199 (EB) 


(1) Ibid, S. 18 
(2) Civil P. C. (1908), S, 47 
(June) 112A 
=S, 12 (1)—Civil P. C. (1908), 5. 47 — 
' Compromise decree passed without esta. 
blishment of any ground specified in 
S. 12 (1) — Execution of as Court is not 
competent to pass it (Apr) 55A 
——Ss.13 and 12—Suit for ejectment— Dis. 
missal under S. 18 (5) — Appeal by land. 
lord— Tenant not bound to deposit rent 
in accordance with S,13(1) inthe ap. 
pellate Court. AIR 1970 Madh Pra 1 
(FB), Overruled; Obiter observation in 
Civil Revision No. 828 of 1968, D/- 24.2. 
1964 (Madh Pra), Overruled . 
(Sep) 199 (FB) 
——S, 13 (6) — Tenant’s defence struck 
off—Trial court’s exercise of discretion 
not disturbed in revision (June) 110 
——5, 17 (2)—See Ibid, S, 18 
(Dec) 257 (2B) 
——Ss, 18, 31, 17 (2) — Order of eviction 
under S,18 (1) — Nature of — Scope of 
Ss. 17 (2) and 31 — Order on application 
under S, 18 (2), if appelable as a decree — 
1975 M P L J (SN) 126 and G. R. No, 425 
of 1969, D/- 12.11.1974 (Madh Pra), Over- 
ruled (Dec) 257 (EB) 
—~S, 31—See Ibid, S. 18 (Dec) 257 (FB) 
Iwterest Act (32 of 1839), S, 2 — Penal in. 
terest — Bond payable in instalmeats — 
Interest payable at Rs, 11 for each month 
irrespective of fact whether part pay- 
ment was made or not — Held, the clause 
was penal (Dec) 270B 
laterpretation of Statutes—See 
(1) Civil P. C, (1908), S. 96 


(Jan) 1B (RB) 


Interpretation of Statutes (contd.) 
(2) Constitution of India, Sch, 7, List 
2, Entry 30 (Jan) 21B 
(8) Debt Laws—Madhya Pradesh Anu- 
suchit Jati Tatha Anusuchit Jan. 
jati Rini Sahayata Adhiniyam 
(1967), S. 7 (2) and (3) (Mar) 64 
(4) Houses and Rents — M. P. Accom. 
modation Control Act (1961), S. 18 
(Sep) 199 (FB) 
(5) M. B. Police Regulations, Reg. 246 
i (Jan) 13B (FB) 
——Construction rendering provision 
superfluous — To be avoided 
(Oct) 222C (FB) 
——lHeading of a provision.— Use of 
(Oct) 222B (FB) 
——Interpretation by High Court~ New 
law if created (Mar) 54B 


Limitation Act (36 of 1963), S. 4 — See 
Civil P. C, (1908), S. 148 (Jan) 1A (EB) - 
——- Art. 10—See Ibid, Art. 11 (Sep) 198 
= Arts, 11 and 10 — Short delivery of 
goods — Article 11 applies — Starting 
point of limitation (Sep) 198 


~— AIt, 37— Bond payable in 10 monthly 
instalments—No provision that on default 
whole amount would become due — Suit 
for recovery — Cause of action accrues 
after expiry of 10 months (Dec) 270A 
— Ârts, 64.65-—See Ibid, Art, 110 

(Feb) 34 
= Arts. 110 and 64.65 — Suit for parti. 
tion and possession in 1966 — Plaintiff 
excluded from property in question to 


his knowledge from 1948.44— Limitation 


begins from time of exclusion (Feb) 34 
Madhya Bharat Police Regulations, Regu. 
lation 237—See Ibid, Regn. 246 


(Jan) 13B (FB) 
——-Regn, 246 and 287—Appellant sen- 


tenced to rigourous imprisonment in 


appeal against acquittal — Procedure to 
be followed before dismissal, whether 


under R. 246 or R, 287 (Jan) 13B (RB) 
~———Regns, 246 and 247 — Distinction 
between (Jan) 13C (FB) 


———Regn. 247—See Ibid. Regn. 248 
eee | (Jan) 13C (RB) 
Madhya Pradesh Accommodatien Controi 
Ket (44 af 1981) 
_ See under Houses and Rents, 


M. P. CAnusuohit Jati Tatha Anusuchi¢ 
on aad Rini Sahayata Adhiniyam (42 of 
1967 

See under Debt Laws. 


M. P. Ceiling on Agricultural Holdings 
Act (20 of 1960) . ' 
See under Tenancy laws, 


8 `~ 
M. P. Co-operative Sosieties Act (47 of 


4984) 
See under Co-operative Societies, 


M. P. Co.operative Societies Rules, 1962 
See under Co.operative Societies. 


Madhya Pradesh Dhan Psrishalan Skeem 
(Pratishedh) Adhiaiyam (19 of 1975)—See 
(1) Constitution of India, Art. 81 


(Apr) 74C 

(2) Constitution of India, Art. 245 
Apr) 74D 

(3) Constitution of India, Art, 801 
(Apr) 74B 
(4) Constitution of India, Sch, 7, List I, 
Entry 45 (Apr) 74A 


M. P. Gramin Rini Vimukti Tatha Rin 
Sthagan Adhiniyam (382 of 1975) 
see under Debt Laws. 
Madhya Pradesh Industrial Employment 
(Saning Ordexs) Act (26 of 1961), S. 21 
—~See 
(1) Constitution of India, Art, 254 


(Nov) 248A (BB) 
(2) Road Transport Corporatiors Act 
(1950), S. 45 (Nov) 243B (FB) 


M. P. Industrial Relations Act (27 of 1980), 
Ss, 66 aud 67 — Expression “exercise of 
jurisdiction illegally and with material 
irregularity” — Perverse and arbitrary 
findings are covered by the expression 

(Nov) 254 (FB) 
——S, 67—~See Ibid, S. 66 

(Nov) 254 (FB) 
M. P. Land Revenue Code (20 of 1959), 
S. 178 (1), Proviso — Question of title 
raised — Procedure to be followed by 
Tahasildar — 1968 Jab L J 304, 1971 Jab 
L J 819, Overruled. (Jan) 8 (EB) 


M. P, Public Trusts Act (80 of 1954), Ss. 2 
(4), 5 and 27 (4)--Suit for proper manage. 
ment of trust—Document declaring trust 
to be “publie trust’ under S, 5 taken on 
record under O. 41, R. 27, Civil P. G, — 
Suit, held, barred under S, 27 (4) 
(Juns) 98E 
m S, 5--See Ibig, 5.2 (4) {June} 98E 
=S, 5 (1), 6,7 and 8 — Right of suit 
when arises (june) 1024 
mS, G——See Ibid, S. 5 (i) (June) 1024 
———§, 7—See ibid, S. 5 (1) 
an, O- SCC 

(1) Ibid, S. 5 (1) (June! 102A 

(2) Civil P, C. (1908), S. 92: (June) 102C 
————§, 25 — See also Civil P. C. (1908), 
5. 92 (Tune) 102C 
——=§5, 25, 26, 27 — Stage at which sec. 
tions come into play (June) 102B 


See 
(1) Ibid, S. 25 (June) 1028 
(2) Civil P, C. (1908), S, 92:(June) 102G 
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(Tune) 1024 
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M. P, Public Trasts Act {contd,) 
. 27 — See ; 
(1) Ibid, S. 25 (June) 102B 
(2) Civil P. C. (1808), S, 92:(June) 102C 
—--§&, 27 (4)~—See Ibid, S. 2 (4) (Jun) 98E 
Motor Vehicles Act (4 of 4939), S. 2 (28.A) 
—Route —Meaning of (Feb) 46% (EB) 
~S, 43 (1), Proviso — Increase in fares 
—Opportunity of being heard if to be 
given to individual operator — Right of 
individual operator to maintain a writ. 
(Mar) 51A 
——S. 43 (1), Proviso —- Opportunity of 
hearing — Representative of the interests 
affected — Who is (Mar) 51C 
=——S,. 47 (1) & (2) Modification of route 


— Procedure essential for (May) 87 
-== 5, 47 (3) -See also Ibid, S. 57 (2) 
(Dec) 262B 


——Ss. 47 (3) and 64.A—Order of R. T. A. 
determining scope on a particular route 
—Is revisable under S.64.A (Dec) 262A 


——~5s,57 (2) and 47 (3) — Notification 
inviting applications for grant of permit 
— Mere wrong description of the scope 
under notification does not vitiate order 
determining scope (Dec) 262B 
S, 64.A — See Ibid, S, 47 (8) 
(Dec) 262A 
——5, 68D—See Ibid, S, 68.F (1D) read 
with S, 68 C (Feb) 46A (FB) 
——5, 68.F (1D) read with Ss, 68-C and 
68.D — "Area or route or portion thereof 
covered by such scheme” — Meaning of 
— Misc. Petn. No. 1225 of 1975, Dt, 3-12. 
1975 (Madh Pra), Overruled 
(Feb) 464 (FB) 


——5, 68.F (1.D)—Scheme covering inter. 


state route — No permit can be granted 
in respect of any portion of the route 
(Feb) 46C (FB) 
——~S, 110 (i) and (2) Notification under 
— Notification No, 6/28/73/A.2.1I Dated 
9.1.1974 (M, P.) —Interpretation of 


(Feb) 42A 
=S., 110.B — Amount of compensation 
—Principles (Mar) 58A 


——-S, 110-B — Negligence — Collision 
between. car and cyclist resulting in 
death of cyclist — Held, accident arose 
from want of care on part of car driver 
(Mar) 58B 


Partition Act (4 of £893), S. 4 — "Un. 
divided family”’—-Meaning of (Feb) 40A 
——S, 4—Righi of pre-emption — Exercise 
of--Can be exercised from date of insti. 
tution of suit by stranger for partition 
till final decree therein (Feb) 40B 
Presedents — Per incuriam decision — 
Earlier view of the same High Court to 
the contrary, not noticed -— Decision is 


| 


ar 


yoo o` 
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, Precedents (contd.) 


given per incuriam and is not of any 
value as a precedent — Per Dwivedi and 
Verma JJ. (Oct) 222D (ŒB) 
Provincial Small Cause Courts Act @ of 
4887), S. 15 and Sch, If, Art, 11 — Mort- 
gage of house with possession — House 


- leased back on payment of rent — Inter- 


est not payable — Suit for recovery of 
rent is maintainable in Small Cause 


_ Court, AIR 1961 Madh Pra 152, Dissented 


from (Dec; 269 
ow——Sch, If, Art, 11—See Ibid, $. 15 
(Dec 269 


PUBLIC SAFETY 


—M. P. Detention Order, (4974), R. 4 — 
See Constitution of India, Art. 226 

(Feb) 37B 
——R. 4 — Classification of detenu in 
Class I or II — Past activities of detenu 
resulting in his detention are not a rele- 
vant factor (Feb! 87A 
Railways Act (9 of 1890), S. 74-——-Consign. 
ment — Two rates not prescribed — 
Consignment would be deemed to have 
been booked at railway risk rate notwith- 
Standing letters “OR” on the railway 
receipt (Jan) 18 
Road Transport Corporations Act (34 of 
1950), S. 45 — See also Constitution of 
India, Art, 254 (Nov) 243A (FB) 
~——§, 45 — Regulations under— Regula- 
tion 59 and M, P. Industrial Employment 
(Standing Orders) Act (26 of 1961), S. 21 
— Rules under — Standing Order 11 — 
Applicability and effect (Nov) 248B (FB) 
States Reorganization Act (37 of 7956), 
S. 51 (2) — See Constitution of India, 
Art.2. (Jul) LIGA (FEB) 
~——-§, 51 (2) — Notifications dated 38.11. 
1988 issued by President constifuting 
Permanent Benches of High Cocrt:at 


States Reorganisation Act (contd.) 

Indore and Gwalior— Whether ultra vires 
on the ground of delegation of Legislative 
policy (Jul) 116B (FB) 
~——-§, 51 (2) — Notifications dated 28.11. 
1968 issued by President constituting. 
permanent Benches at Gwalior and Indore- 
— Proviso to the Notification—Powers of 
Chief Justice (Jul) 116G {EB} 
—— S, 51 (2)—Notifications dated 28.11. 
1968 issued by President— '‘In respect of 


- cases arising in the revenue districts” — 


Meaning of — References under Income. 
tax Act and other Acts (Jul) 116H (#8). 
Sugarcane (Control) Order (1986), Cl. 3 — 
Central Government Notification under- 
D/. 12-11-1970 fixing minimum price of 
sugarcane for 1970.71 at Rs. 7.77 per 
quintal — Validity— Matters to be consi- 
dered by Central Government in fixing. 
price. AIR 1973 All 190, Dissented from 
(Jan) 28 
Telegraph Wires (Unlawful Possession} 
Act (74 of 1950), S. 7 — See Evidence Act 
(1872), S. 57 (Apr) 68 (EB) 
TENANCY LAWS 
— Madhya Pradesh Ceiling on Agriculturak 
Holdings Act (20 of 1960), S, 9— See Con- 
stitution of India, Art, 226 (Sep) 198A 
——Ss. 9 and 10-—Jurisdiction of Compe. 
tent Authority under—Extent of 
: (Sep) 193B- 


——S, 10—See 
(1) Ibid, S, 9 (Sep) 193B- 
_(2) Constitution of India, Art. 226 


(Sep) 193A: 


Transfer of Property Act (4 of 4883), S. 58- 
— Mortgage of moveables —- See Contract 
Act (1872), S. 176 (Sep) 188 


a 


Words and Phrases— Word “Transfer” — - 


Must carry with it ‘from’ and to” 
(Feb) 42% 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC., IN A. I. R. 1877 MADHYA PRADESH 


Diss. = Dissented from in; Not E. =Not followed in; Over, = Overruled in ; 


Revy3rs, = Reversed in. 


AIR 1956 Madh Bha 259 = 1956 Madh B 
L J 292—Held to be impliedly Oger- 
ruled by AIR 1958 >C 228, AIR 1977 

- Madh Pra 134 (BB) (Jan). 

(1957) F. A, No. 188 of 1952, D/. 25-10. 

1957 (Madh Pra)—Revers. AIR 1977 
SC 955 (Apr). 

AIR 1957 Madh Bha 13 — Held no longer 
good law in view of AIR 161 SC 
882. AIR 1977 J and K 86 (Ape), 

AIR 1957 Madh Pra 126 = 1957 JabLJ 
601—Held to be impliedly Overruled 


1977 M. P, Indexes 1 (2)~4 Pages 


-by AIR 1958'S C 
Madh Pra 13A (FB). (Jan). 
1960 Jab L J (Note) 174~Over, AIR 1977 
Madh Pra 222A (FB) (Oct). 


-AIR 1961 Madh Pra 152—Diss. AIR 1977 


Madh Pra 269 (Dec). 
AIR 1962 Madh Pra 205 = 1962 Jab L } 
238 - Oger. AIR 1977 Madh Pra 1A. 
(FB) (Jan). 
1962 Jab L J (Note) [69~—Qver. AIR 1977 
Madh Pra 222A (EB) (Oct), 


y 


228. AIR 1977 


2 


10 


1982 Jab L J (SN) 269 — Over. AIR 1977 
Madh Pra 182B (Sep). 

{1984) Obiter observation in Civil Revn. 
No. 323 of 1968, D/- 24.2.1964 (Madh 
Pra)— Over. AIR 1977 Madh Prajl99 


(EB) (Sep). 
AIR 1964 Madh Pra 171 (Pt A)—=1984 Jab 


L J 205— Dies. AIR 1977 Kant 9A, B 


l (Jan). 
AIR 1966 Madh Pra 7 — Not E. AIR 1977 


J and K 88A (Apr). 


{1967) Misc. Petn. No. 595 of 1966, D/-- 


25.9-1967 (Madh Pra)—Rovers. AIR 
4977 SG 985 A, B, © (May). 

AIR 1968 Madh Pra 47— Revers, AIR 4977 
SO 1189A (May), 

1968 Jab L J 304 = 77968 MPLJ 348 — 
Over. AIR 1977 Madh Pra 8 (EB) 


(Jan). 
«1968} M P W R 819 — Reyers. AIR 1977 
8C 308 (Feb). 
AIR 1969 Madh Pra 28 ‘Pt D) — Reyers. 
. AIR 1977 SC 41284 (May), 
£1970) ie Case No, 2.5/RMS of 
1963. D/- 5-5-1970 (Commr. of 


3 T. M P.) — Revers. AIR 1977 S0 


4275 (Jun). 

AIR 1970 Madh Pra 1 (FB) -— Over, AIR 
1977 Madh Pra 199 (EB) (Sep). 
(1971) Cri Appeal No. 835 of 1966, D/- 

25.8.1971 (Madh Pra)—Revers, AIR 
1977 8C 796A (Apr), 
(1971) Cri. Appeal No. 291 of 1970, D/. 
22.10.1971 (Madh Pra)—Rovers. AIR 
4577 SC 1760 (Aug). 
) Cri. No. 292/70, D/- 92.10-1971 
M, P.) — Revers. AIR 1977 SC 1331 
(June) 


{1971 


(1971) L, P. A. Nos, 18.17 of 1969,-D/-. 


1.12.1971 (MP) — Ravers. AIR 1977 
86 1351 (June), 
AIR 1971 M P 5 = 1970 A CJ 86 (FBE— 
Diss. AIR 1977 Bom 584 (Feb). 
1971 Jab L J 819 = 1971 M P L J 1025— 


Over. AIR 1977 Madh Pra 8 (FB) © 


(Jan). 

ATR 1972 Madh Pra 8==1971 M P L f 916 
—Diss. AIR 1977 Delhi 68 (Mar), 

AIR 1972 Madh Pra 106 «1972 MPLJ 
216—Not followed in view of AIR 

1974 SC 471 — AIR 1977 Madh Pra 

65A (Apr). 

AR 1972 Madh Pra 125—Diss. AIR 1977 
Raj 236 (Nov). 


ATR 1972 Madh Pra 198 (Pt A) — Over, ` 
AIR 1977 Madh Pra 222A (EB) (Oct). 


List of M. P. Cases Overruled, Reversed & Dissented from ete, (concld.) 


1972 M P L J 908 = 1972 Jab LJ 895 — 
Over. AIR 1977 Madh Pra 31 (jan). 
(1978) Ele, Petn. No. 24 of 1972, 
28-11-1973 (Madh Pra) Revers. AIR 
1977 SC 813A (Apr). 
AIR 1973 Madh Pra 179 (Pt A) = 1978 
- MPL J 534—Diss, AIR 1977 Delhi 


68 (Mar). 

(1974).C. R. No. 425 of 1969, D/. 12-11. 
1974 (Madh Pra) — Over. AIR 1977 

-~ Madh Pra 257 (FB) (Dec). 

(1974) Criminal Appeal No. 693 of 1969, 
D/- 24-8.1974 (Madh Pra) — Revers, 
AIR 1977 80 2287B (Nov). 

(1974) Misc. Petn. No, 884 of 1972, D/. 
11.1.1974 (Madh Pra) — Over. AIR 
1977 Madh Pra 248A (EB) (Nov). 


(1974) Misc, Petn, No. 182 of 1974, D/- 


12.7.1974 (Madh Pra)-Reyers. AIR 
4977 SC 1748 (Aug 


| ). 
1974 MPL J 485 — Over. AIR 1977 BO 


2262C (Nov). 

(1975) Cri. Misc. Case No. 1112 of 1975, 
D/. 80-9.1975 (Madh Pra) — Revers. 
AIR 1977 SC 866 (Feb). 

(1975) Cri, R. No, 286 of 1974, D/- 15.4. 
1975 (Madh Pra)— Over. AIR 1977 SC 
$66 (Feb). 

(1975) M. P. No. 894 of 1974, D/- 3.1- 
1975 (Madh Pra)—Revers. AIR 1977 
SC 22 (Jan). 

(1975) Misc. Petn. No, 1225 of 1975, Df. 
8.12.1975 (Madh Pra) — Over. AIR 
1977 rae Pra 46A (FB) (Feb). 

(1975) S. A. No, 495 of 1975, D/- 28.11- 
1975 Mad Pra)—Revers. AIR 4977 
SC 22620 (Nov). 

AIR 1975 Madh Pra 74 (Pt B) = 1975 
M P L J 8& — Oger, AIR 1977 Madh 
Pra 1 B (FB) (Jan). 

1975 M P L J (SN) 126 = 1976 Ren C J 

-  808—~—Oger. AIR 1977 Madh Pra 257 
(EB) (Dec). 

Sak Observations to the contrary in 
C. R. No. 487 of 1976, D/- 80.10.1976 
(Madh Pra) — Over. AIR 1977 Madh 

Pra 257 (FB) (Dec). 
AIR 1976 Madh Pra 21 (FB)—Over. AIR 

1977 Madh Pra 222A (¥B) (Oct), 

AIR 1976 Madh Pra 169 (Pt A) = 1976 
Jab L J 309 — Overruled AIR 1977 
Madh Pra 468B (£B) (Feb). 

1976 Cri L J 256 (Pt A) (Madh Pra) — 
Over, AIR 1977 SC 366 (Feb). 

1976 Jab L 7 851 — Revers. AIR 1917 SG 
4448 (Feb). 


COMPARATIVE TABLES 


.Supplement to Comparative Tables of Previous Years 
Owing to late receipt of Other Journals the following Supplements to 
Comparative Table of A. I. R. = Other Journals is issued. 


A. I. R, Madhya Pradesh = Other Journals 


AIR 4968 Madhya | AIR 1971 Madh. Pra. AIR 1974 Madh. Fra. AIR 1977 Madh. Pra. 

Pradesh ATR Other Journals [AIR Other Journals AIR Other Journals 

AIR Other Journals (126 TER (1973) M P 850/101FBILR (1975) MP 377) 31 1976 Jab L J 792 
199 ILR (1973) M P 910 136 ILR (1975) M P 4681120 = (1977) 2 Ren 1976 MP L J 702 
188 ILR (1973) M P 825 CJ 349 1977 Ren C R 105 

KER 1969 Madhya figs ILR (1975) M P 509 ILR (1975) M P 307 1977 Ren C J 259 
Pradesh 170FBILR (1973) M P 191/141FBILR (1975) M P 753 1977 Rent L R 449 

169 ILR (1975) MP 499| 34 1976 Jab L J 610 


AIR Other Journals j|195FBILR (1973) M P 871 b 
= 8 ILR (1973) M P 542/200 ILR (1975) M P 830| A I R 1975 Madhya RE T ae 
105 TER (1973, MP 578 307 7 ee aE ae Pradesh 37 1976 MPL J 381 
ay he (1973) M P 229 : R (1977) 4 AIR Other Journals 1976 Jab L J 572 
197 ILR (1975) ” 209F BILR (1978) MP 385] 26 ILR (1978) M P 830 40) 1976 M P L J 566 
M plog |228 IER (1977) M P 208/104FBILR (1976) M P 660 1976 Jab L J 677 
w Eade a 238 ILR (1975) 115 (1977) 2 Ren 1977 Hindu L R 118 
174 ILR (1973) MP 406 MP 1076 C J 249 ILR (1977) M P 576 
e IER (1973) MP 271 248 ILR (1975) M P 903 ILR (1975) M P 82 | 42 1976 MP L J607 
i T (19 te M TT 248 ILR (1976) M P 836185 ILR (1975) M P 843 1976 Jab L J 696 
; a fone Alb A I R 1972 Madhya 930FBILR (1976) M P 809) 46FB1977 Jab L J 18 
isi IDR Pradesh A I R 1976 Madhya 1977 MPLII 
186 ICR (1973) MP 428 Pradesh 5. l9T7MPLI 130 
900 ILR (1973) MP 2i1s/AIR Other Journals Prades 
i 54 1976 Jab L J 807 
207 ILR (1975) M P 554 57 ILR (1976) M P 760 ATR Other Journals 1976 MPL J 713 
810 ILR (1978) MP 414) 61 ILR (1973) M P 452} 1EBILR (1977) MP 191| gg 1976 AGI 118 
2320 ILR (1973) MP 810| 87FBILR (1973) M P 553| 5FBILR (1976) M P 997 1976 TAG 245 
229 ILR (1976) M P 795| 99 ILR (1975) MP 289} 8 IbR(1977)MP 164 1977 M P L J 279 
334 TOR (1973) MP 587116 ILR (1977) M P 817| 11 ILR (1977) M P 114 1977 Jab L J 154 
A I R 1970 Madhya |131 ILR (1975) M P 489| 20FBILR (1976) 64 1976MP LJ 569 
Pradesh (145 ILR (1975) M P 689 MP 1008 į- 1976 Jab L J 681 
206 ILR (1977) M P 50 | 25FBILR (1977) MP1 | gx 1976 MPLJ 579 
AIR Other Journals ILR (1975) MP 911 45 ILR (1977) 1976 Ren C R 735 


6 ILR (1973) MP 330 
82 ILR (1973) M P 457 


M P 308 


AIR 1978 Madhya | 71FBIIR (1977) M P 90 ae 


1977 Ren C J 32 


433 «S77 PA T171 Pradesh 1532FB(1977) 1 Lab GR (1977) M P 14 
131 IER (1977) MP 86 Jatp Other Journals LJ 271 BBF B1917 ET J 124 : 
ae TLR nae T 60 | 7 ILR (1976) MP 856 Wr aan oe oe G 1977 MPL J 176 
221 ILB oo MP 43¢| 26FBILR (1978) MP Tadlang 1977 T AO 190 M e 
336 ILR (1975) M P 50 | 52FBILR (1973) MP 943| X I R 4977 Madhya AEE Jub LJ 854 
A I R 4974 Madhya |72 IER (1973) MP 847 Pradesh 87 s 
120 oR (1977) M P 216 90 1976M P L J830 


Pradesh 148 
-Other Journals {165 (1977) 2 Ren 

18 ILR (1975) MP 24s C J 288 

20 ILR (1975) M P 969|218FBILR (1975) M P 8 

80 ILR (1977) M P 296|222FBILR (1975) MP 1 


82 ILR (1973) Al R 1974 Madhya 


Other Journals 
- 1FB1976 Jab L J 797 
1976 M P L J 784 
ILR (1977) MP 191 
8FB1976 Jab L J 478 94 
1976 M P L J 759 


ILR (1975) M P 133/ATR 1977 Jab L J 19 


(1977) Hindu 
LR 85 
1977 Mat LL 177 
1977 MPLJ 17 
1977 Jab L J 238 


M P 1061 13FB1976 Jab L J 891 1977) 13 Co-o 

43 JIER (1973) MP 711 Pradesh . 1976 M P L J 848 (re E F69 

48 ELR (1977) M P 183/AIR Other Journals 1977 Lab I € 341 98 1976MPLJ 469 

51 TGR (1975) MP 599] 82 ILR (1976 1976 Serv L C 497 {102 1976 Jab L J 823 

64 ILR (1975) M P 993 M P 1031 lig 1976 MPL7J 484 1976 M P L J 722 

g9 UR (1976) M P 691| 55 ILR (1975) MP 647 1976 Jab L J 650 |108 1976 Jab L J 703 

78 ILR (1975) M P 838| 59FBILR (1975) M P 187) $1 1976 Jab L J 842 1976 M P L J 627 

88 ILR (1977) MP 101} 75 (1977) 2 Ren 1976 MPL J 742 ILR (1977) M P 354 

97 ILR (1977) MP 29 C J342 128 1976 Jab L J 837 110 1976 Jab L J 691 
R00 ILR (1975) MP 817| 88 ILR (1975) MP 565! 1976 MPL J729 1976 MP L J 619 
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AIR Madhya Pradesh = Other Joarnals (concld,) 


AIR 1977 Madh Pra 


AIR 


110con1977 Ren C J 284 


Obser Journals 


1977 Ren O R 279 


pi A R 1977 Madh Pra 


R 


Other Journals 


'191con1977 Jab L J 498. 


(1977) 2 Rant 


AIR 1977 Madh Pra 


AIR 
222 


Othay Journals 


1977 Jab L J 147 
1977 MP LJ 364 


AIER 1977 Madh Pre 


ATR 


Other Journals 


257(FBicon{1977) 2 Rew 
C 


„ nel 


J 767 


112 1976 MP Ld 650 L R 418 262 197TMPLJ 716 
i 43E R1977 z 

1017 Ren C R S4 gg? 1977 Jab L J 387 cage e -978 Jab L J 25 

ILR (1877) rae 1977 M PL J 467 1977 Jeb L J999 266FB1977 MP L J 687 
116FB1976 ceb L J 706 lhos 1977MPLJ 261 1977 Jab L J 829 

1976 M P L J 767 254FB1977 Lab I C1279 -977 Hindu 
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Budhulal Kasturchand. Appellamt v. 
Chhotelal and others, Respondents. 


Second Appeal No. 557 of 1968, D/- 
21-8-1976.* 

(A) Civil P. C. (1908), S. 148 — Ex- 
tension of. time after the expiry of period 
originally fixed — Power of the Court — 
Adjournment allowed on paying costs as 
a condition precedent ‘before the next 
date’ — Plaintiff offering costs on next 
date i.e. 5-12-1966 — 4-12-1966 happened 
to be Sunday — Dismissal of suit held 
illegal — Principles of S. 4, Limitation 
Act and S. 10, General Clauses Act held 
‘applicable. ((1) Limitation Act (£963), 
S. 4; (2) General Clauses. Act (1897), Sec- 
tion 10).) AIR 1962 Madh Pra 205, Over- 
ruled; AIR 1950 Cal 564, Dissented trom. 


So long as the Court does not record 
a formal order disposing of the suis or 
proceedings, it continues to have the 
jurisdiction to extend the time granted to 
a party for performing an act, notwith- 
standing it having already expired, (the 
only exception being a conditional de- 
cree). AIR 1962 Madh Pra 205, Ove-crul- 
ed; AIR 1950 Cal 564, Dissented from; 
AIR 1922 Cal 320, Rel. on. | (Para 23) 


A further order is necessary by the 
Court before the suit comes to an end 
and on an application made before such 
order, it will be open to the Court, if the 


*(Against decree of R. C, Jain, ist Addl. 
Dist. J.. Bhopal in Civil Appeal No. 
60-A of 1968, D/- 8-3-1968.) l 


JT/KT/D664/76/LGC 
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circumstances before it justify such an 
order, to further extend time for making 
payment, The language of Section 148 
C.P.C; is wide enough to vest the Court 
with undoubted jurisdiction to enlarge 
the time, from time to time, and this ju- 
risdiction extends even to a case whera 
the period fixed has already expired. 
(Paras 9, 10) 


Even if in the initial order the Court 
may have said that if costs are not paid 
before a certain date fixed for it, the 
suit shall stand dismissed, the Court does 
not lose seisin of the case after the ex- 
piry of such period notwithstanding a 
default. Such directions are in terrorem 
so that dilatory. litigants put themselves 
in order. The Court does not cease to 
have jurisdiction on the happening of 
the default. There are no words in Sec- 
tion 148 to confine it to cases in which 
extension is sought before the period fix- 
ed by the Court expires. The Court does 
not cease to have jurisdiction until it 
makes an order finally disposing of the 
proceeding before it. The power being 
there, it is for the Court to exercise it in 
its discretion, one way or the other. If 
the Court is of opinion that a party has 
been grossly negligent or has been deli- 
berately disobeying the order of the 
Court or the default is capricious, it has 
the. undoubted power to reject the appli- 
cation for extension of time But reject- 
ing an application in exercise of the dis- 
cretion is one thing and it is quite an- 
other to say that the Court ceases to 
have jurisdiction over the matter just 
because the period. originally fixed has 
expired. (Paras 10, 11) 


The trial Court allowed the applica- 
tion for adjournment on the plaintiff 


2 M.P, [Pr. 1] 


paying certain cosis as a condition prece- 
dent ‘before the next date’ and also add- 
ed that the suit shall stand dismissed on 
non-payment of costs. Or. the next date, 
which was fixed for hearing, that is, 5-12- 
1966 the plaintiff offered to pay the ad- 
journment costs. The trial Court on a re- 
consideration of the matter, found that it 
had na power to extend. It was for the 
plaintiff to pay the costs ‘before’ that 
date. However, 4th December was a Sun- 
day. 


Held that the dismissal of the suit 
was erroneous and illegal, (Para 26) 


It is undoubted law that the plain- 


tiff had a right to pay acjournment costs 
even on the last date and if he had done 
so, he would not have incurred any pe- 
nalty. But 4th December was a Sunday. 
Though S. 4 of Limitation Act and 5. 10 
of General Clauses Act do not apply in 
terms to such a case, the general princi- 
ples underlying these sections apply to 
cases where the act is to be done under 
an order of the Court by a particular 
date or within a particular period fixed 
by it, and such date falls or such period 
‘expires on a date when tne Court is clos- 
ed. The principles underlying Section 4 
are ‘ ‘Lex non cogit ad impossibilia’ (the 
law dees not compel a man to do that 
which’ ae cannot possibly perform) and 
‘actus curiae neminem gravabit (the 
act of the Court shall prejudice no man). 
Therefcre, what the plaintiff could. and 
hed the right to do on the 4th December. 
(Sunday) he had also the right to do it 
on the reopening of the Court, ie. on 
the 5th December. In that view, it can- 
not be said that the plain-iff did not com- 
ply with the order of the Court. 

(Para 25) 


(B) Civil P. C. (1908), Ss. 96. 2 (2). 


and O. 17, R, 3 — Appeal — Dismissal of 
suit for default in payment of adjourn- 
ment costs — Appeal lies — Word ‘de- 
fault’ in S. 2 (2) and O. 17, R. 3 — Inter- 
pretation of, AIR 1950 Assam 169,. Dis- 
sented from; AIR 1975 Madh Pra 74, 
Overruled, (Interpretation of Statutes), 


An order dismissing a suit for de- 
fault in payment of costs is appealable 
as a decree. The word ‘default? In Sec- 
tion 2 {2) of thé Code refers only to non- 
appearance of parties as specifically re- 
ferred to in Order 9 and in - Order 17, 
Rule 2, C.P.C. It does not include any 
other default! Obviously enough, the 
word ‘default’? in Order 17, Rule 3, C.P.C. 
is, having regard to its context, wide 
enough to apply to every default refer- 


Buchulal v. Chhotelal (FB) (Shiv Dayal C. J.) 


E.I R. 


red to in the earlier part of the Rule. It 
is permissible under the rules of inter- 
pretation of statutes that the same word 
occurring in an enactment in diferent 


sections can be construed to have 
different imports acecrding to the con- 
text. AIR 1950 Assam 169, Dissented 


from; AIR 1975 Madh Pra 74, Overruled. 
(Paras 22, 23) 

Ordinarily the same meaning should 

be attacked to the same word used in 
different parts of a statute but it is also 
a celebrated rule of interpretation cf sta- 
tutes. that if sufficient reasons exis:, the 
word can be -construed in one part of an 
Act in a sense different from that :n an- 
other part. Where a word admits of 
more senses than one, that sense has to 
be adopted which is harmonious -with 
the context and promotes in the <ullest 
manner the policy and object of tke Le- 
gislature, Case law discussed, 


i ; (Para 17) 
Casés Referred: Chronological. Paras 
AIR 1975 Madh Pra 74 = 1975 MFIJ 82 
` 473, 19 

AIR 1971 SC 1283 = 1971 Cri LJ 1081 
17 


ATR 1965 SC 414 = (1964) 4 SCR 832. 1% 
AIR 1965 SC 1839 = (1965) 3 SCR 334 1% 
AIR 1962 Madh Pra 205 = 1962 Jab LJ 

268 ~! > 
AIR 1961 SC 832 = (1961) 2 SCR 918 al 
AIR 1960 SC 971 = (1960) 3 SCR 857 17 
AIR 1959. SC 198 = 1959 SCR 1287 16i 
AIR 1958 SC 255 = 1958 SCR 895 16: 


SCR 644 
AIR 1957 SC 907 = 1958 SCR 360° 17 
AIR 1955 SC 425.= (1955) 2 SCR. 18 
AIR 1952 SC 369 = 1953 SCR 1 1% 
AIR 1950 Assam 169 13, 14 
AIR 1950 Cal 564 = 54 Cal WN 933. 1Ł 
AIR 1943 Nag 149 = ILR (1943) Nag 613 

13, 14 
194k Nag LJ-260: 


AIR 1941 Nag 223 = , 

-* t x 

AIR 1935 PC 68 = 60-Ind App 83. - 19 

AIR 1922 Cal 320 = ILR 48 Cal 902 9: 

AIR 1914 PC 65 = 41 Ind App 104 19 
AIR 1914 PC 66 = 41: Ind App 110 Š 
care 19, 2 


K., L. Issrani, for Appellant; T. C. 
Naik, for Respondents. 


SHIV DAYAL, C. J.:— Appellant. 
Budhulal’s suit ‘was dismissed kecause 
he did not deposit or pay, withia the 
time fixed by the Court, adjournment 
costs imposed on him on the preceding; 
date of hearing. 
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2. On the date of . hearing, on 
which the trial Court dismissed the suit, 
the plaintiff had offered the amourt of 
edjournment costs, which he had to pay. 
But the trial Court found itself power- 
less to extend time inasmuch as the 
plaintiff had been directed on the preced- 
ing date to pay adjournment costs ‘“be- 
fore the next date of hearing’ and that 
order was peremptory: ‘suit shall stand 
Gisrnissed on non-payment of cost:’. 

3. The plaintiff appealed fron the 
order of dismissal of his suit. The learn- 
ei District Judge held that the sppeal 
was not maintainable inasmuch as the 
order of the trial Court was not a Cecree. 
‘The plaintiff then preferred this second 
appeal. It was heard by a learned single 
Judge, who found that the law was not 
certain because the authorities were not 
uniform or consistent on the gqvestion 
whether the Court has power to extend 
‘time for depositing costs in spite o7 ` the 
order imposing costs being peremotory. 
Accordingly, he framed the following 
questions and directed thet the case be 
placed before the Chief Justice for cour 
stituting a larger Bench:— 


(1) Whether it was necessary þe- 
fore the time could ‘be extended under 
Sections 148 and 149, Code of Civil Pro- 
cedure, that an application should þe fil- 
ed ‘before the period allowed by the 
Court had run out and whether the Court 
is clothed with ample powers under Sec- 
tion 151, C.P.C., to give redress in such 
eases? 

(2) Whether the words ‘dismissed in 
default’ also refer to default committed 
in respect of adjournment costs?” 


4, When the Court fixes time and 
directs payment or costs or to 
perform any other act, but there 
is no compliance within tims, the 
defaulting party may apply for 
extension of time at one of the fcllow- 
ing stages: (1) Before the time fixed has 
expired, (2) After the time. fixed hes ex- 
pired but before the Court has pass=d an 
order disposing of the proceeding fnally 
so far as that Court is concerned. (3) 
After such order (finally disposing cf the 
proceeding) has ‘been passed, 

K In the first case, it is undoubt- 
ed Jaw that the Court has jurisdiction to 
extend the time initially granted by it. 
Sections 148 and 149 are abundantly 
‘clear and. apply in terms. Before us nei- 
ther side had anything to say against 
this proposition, nor are we aware of any 
decision taking a contrary view. I is, 


Budhulal v. Chhotelal (FE) (Shiv 


is that where the order 


‘have jurisdiction to 


making payment, We Poesy 


Dayal .C. J.) (Pra, 2-10} M.P. 3 ` 


therefore, clear beyond any manner of 
doubt that in such a case the Court ‘has 
the power and discretion to enlarge the 
period. fixed or granted by it, 

6. The third ase also presents 
no difficulty whatever, When the Court 
has finally disposed cf the proceedings 
before it and it becomes functus officic, 
no application for extensicn of time can 
be entertained by it, unless the order 
disposing of the proceedings is set aside 
and the proceedings are reopened by tak- 
ing recourse to an appropriate remedy 
prescribed by the Code for reopening the 
proceedings. 

7. There is considerable debate 
and controversy .as regards the second 
case, i.e. where the time fixed by the 
Court has expired, but the Court has not 
yet passed a formal order finally dispos- 
ing of the suit or proceeding. One view 
is peremptory 
but it is not complied with until the ex- 
piry of the period fixed by the Court, it 
becomes functus officio and ceases to 
extend the time. 
This is one view. 

8. The contrary view is that the 
Court has still the power to extend the 
time notwithstanding the earlier order 
being peremptory. 

9.. In. Sewratan v. Kristo Mohan 
Shaw, ILR 48 Cal 902 at p. 905 = (AIR 
1922 Cal 320 at p. 321) it was held that 
a further order was necessary by the 
Court before the suit came to an end and 
that on an application made before such 
order, it would be open to the Court, if; 
the circumstances before it justify such; 
an order, to further extend time ue 
con-; 





cur in that view. 


10. in our opinion, ‘the language 
of Section 148, C.P.C. is wide enough to 
vest the Court with undoubted jurisdic- 
tion to enlarge the time, from time to 
time, and this -jurisdiction extends even 
to a case where the period fixed has al- 
ready expired. The wording of Sec. 148 
is emphatic énough to’ support the view 
we take:— 

“Where any period is fixed or grant- 
ed by the Court for doing any act pres- 
cribed or allowed by the Court, the 
Court may, in its discretion, from time to 
time, enlarge such period, even though 
the period originally fixed or granted 
may have expired.” 

(Underlined by us) 

Even if in the initial order the Court 
may have said that if costs are not paid 


4 XLP, 


before a certain date fixe for it, the suit 
shall stand dismissed,-the Court. does not 
lese seisin of ‘the case after the expiry of 
sich period -notwithstancing a default. 
Sach directions are in terrorem so_ that 
Idilatary litigants put therrselves'in order. 
IT: ne’ Court does not cease to have. juris- 





diction on the happening of the default. 





aere are ne words in Section 148 to 
ecnfine it to cases. in wh ch extension is 
scught before the period fixed “by the 
‘Court expires, The Court does not cease 
tc have jurisdiction unñtil it makes an 








iorder: finally 'dispasing of the s PROCEC GDS. ; 


before it.. 


li. Contrary view -was taken 
Butasingh v. State, 1962 Jab LJ 268 = 


in 


[Prs. 10-15] ` Budđ^ulal v, Chhote lal (FB) (Shiv Dayal C 


' appealable.. 


JJ A. 1. R. - 


‘not restricted io default of appearance. 


Therefore, an order dismissing a suit for 
non-payment of cosis is excluded from — 
the definition of decree so that it is not 
Contrary view has beer 


‘taken in Abbas Sujjat Ali v. Raza Azam- 
‘shah, AIR 1941 Nag 223 and Radhabai: v. 


- 1943 Nag 149). In the former 


. did not comply with the order. 


Purnibai, ILR (1943) Nag 613 = (AIR 
ease, the 
plaintiff had been given two opportuni- 
ties to’ furnish. further particulars but. he 
There- 


. upon, the trial Court discharged the de- 


riche a 


(AIR 1962 Madh Fra 205; by Tare J. (as | 


hə then was). Reliance was placed on 
o dservaiions of Roxburgh J, in Batrang 
Lal v. Solaki Marwarini, AIR -1950 Cal 
534. With great respect, we are unable to 
azcept that view, having regard to 


plication has been made for extension of 
time before the expiry of the period fix- 
ej initially. The power teing there, ‘it is 
for thé Court to ‘exercise it'in its discre- 
ton, ore way or the othėr. If the Court 


` of action..We respectfully concur in 


the > 
cear language of Section 148 and in the ; Baliram, (AIR 1950 Assam 169) (supra). 
absence of any words in the section to. 


restrict its scope to cases where an ap- - 


is of opinion that a party has been-gross- ` 


ly negligent or has been.deliberately dis- 
obeying the order: of the - Court or -the 
default is capricious, it. has the undoubt- 


jel- power to reject the ‘application - for ° 


extension of time. But rejecting an ap- 
Flication in. exercise’ of she discretion is 


one thing and it is quite.anotaer to say, 
jurisdic- ` 
-just because the h 


-itaat the Court ¿eases to. have 
it. on over the matter 
period originally fixed--has: expired. 


12. -We have -arefully gone 
tarougk -all the cases cited before us and 
tnose of which we are aware. We say 
with all respect and humility that we do 
rot accept the contrary view. 


Question No. 2. 
13. The second question, to which l 


we have now to advert, is really: this: 


whether the order dismissing a suit for : 
non-payment of adjournment costs is ap“, 
realable, There is divergence of views on. 


tnis question also. The view taken -Mm 
Chamarin v. Budhiyarin, 1975 MPLJ 82 


= (AIR 1975 Medh Pra 74). and Gauhati. 
Bank v. Baliream, AIR .1950 Assam 169, is’ 
in Section 2 (2) 
C.P.C. which defines ‘decree’ is compre-_ 


tnat the word ‘default? 


kensive enough to include non-payment 
cf costs or any other default, and it is 


fendants, Mr, Justice Vivian Bose heid 
that the order of dismissal amounted. t 
a decree and hence an appeal. lay from it.. 
It was further observed that. no | fresh 
suit could be brought on the same cause 
the 

‘hatter view. `. 
14. With respect, we are unaolé `. 

> subscribe to the view taken by -the | 
ee High Court in.Gauhati Bank’ v. 


There, the decision in Radhabai’s case 


" (AIR 1943 Nag..149) (supra)-has been cri- 


ticised,: We are clearly ‘of the opinion 
that the view taken in Radhabai’s case 
alone will be in harmony with the. other . 
provisions of the Code of “Civil Pro¢e- 
dure; -otherwise, a party will be ‘left 
without a remedy and an extraordinary 
attempt wil have to be made to search 
for one remedy or the other. If the dis- 
missal of a suit for non-pdyment of ad- 


journment costs isto’ be included, in the 


expression ‘dismissal for default” within 
the meaning of Section 2 (2), C.P.C. it 
‘will not be a decree so as to be appeal- 


able: Then the. question will be: what is 


the remedy? Order 9, Rule 9 and Order 
17, Rule 2, in terms, ‘apply ‘to non-ap- . 
pearance alone, and to no other default. 
This means that in the above case,: the 
plaintiff would not be entitled to make 
an application under Order 9, Rule -9, -or 
under Order 17, Rule 2, read with Order 
9, Rule 9, as the case may be. Review 
can hardly be an adequate remedy be~- 
cause ‘it can be on very limited and res- 
tricted grounds, There, the pleintiff has 
to show that either there was an error 


“apparent on the face of the record or 


that he has been. able- to discover any - 
new and important matter or evidence 
within the limitations contained in Order 
47, Rule 1, C.P.C. In that proceeding | it 
would not be open to the plaintiff to say 
that for a good cause he was unable to 
pay adjournment costs, 


- 15,- Pausing kere for a moment, 
let us turn to Order 17, Rule 3. Where 


rors 
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the. plaintiff was granted time to pay ad- 
journment costs, but he does not perform 
the act, the Court has power’: ‘notwith- 
standing such default’ to proceed to de- 
cide the suit forthwith. Here, the word 
‘default’ necessarily refers to non-pay- 
ment. Therefore, the dismissal of the 
suit for non-payment of costs will un- 
doubtedly be within the purview `of 
Order 17, Rule 3, and as such, it would 
be appealable, . Unless the words ‘dismiss- 
ed in default’ in Section 2 (2) are. res- 
tricted to dismissal for non-appearance, 
there will be anomaly and confusion and 
the two provisions would be conflicting. 
16. It is now well settled that in 
construing a provision of a statute, the 
Court should not adopt a construction sO 
as to make any pärt of the statute mean- 
ingless or ineffective. An attempt must 
always be made so as to reconcile the 
relevant provisions so that the’ remedy 
_ intended by the statute may be. advanced. 
‘See Sirajul Haq v. Sunny Central Board 
of Waqf, 1959 SCR 1287 = (AIR 1959 SC 
198). Their Lordships observed in Shri 
Venkatraman v. 
SCR 895 = (AIR 1958 SC 255), that when 
in an enactment there are two. provisions 
which cannot be reconciled with each 
other they should be so interpreted that 
if possible effect can be given to both. 
- This is what is known as the rule of har- 
monious construction. 
ae ie We are “attaching different 
; meanings to the word ‘default? in Sec- 
tion 2 (2) and in Order 17, Rule. 3, of the 
same Code. The context in which the 
word having different shades of meaning 
is. used is of importance in determining 
the precise sense which fits in with the 


context as intended to be covered by the. 


Legisature, See Deputy Chief Controller 
of Imports and Exports v. K. T. Kosal- 


ram, AIR 1971°SC 1283. Ordinarily the 


same meaning should be attached to the 
same word used in different parts of a 
statute but it is also a celebrated rule of 
interpretation of statutes that if suffici- 
ent reasons exist, the word can be con- 


strued in one part of an Act in a sense” 


different from that in ‘another part. 
Where a word admits of - more senses 
than one, that sense has to be adopted 
which is harmonious with -the context 
and promotes in the fullest manner the 
policy and object of the Legislature. In 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 36, page 394, (Para 593), 
stated thus:— 

“They (words) should be construed 
in the light of their context rather than 


_~ 


Budhulal v. Chhotelal (FB) (Shiv Dayal €. J.) 


State of Mysore, 1958 


Venkatarama Ayyar, 


. rule of construction, 


it is ` 


[Prs, 15-17}  M.P.5 


in what may be-either their strict ety- 
mological sense or their popular mean- 
ing apart from that context.” 

It is stated-in Maxwell on Interpretation 
of Statutes, 12th Edition at page 278 
thus:— 


“It has been justly remarked that 
when precision is required, no safer rule 
can be followed than always to call the 
same thing by the same name. It is, at all 
events, reasonable to presume that the 
Same meaning is implied by the use of 
the same ea in every part of an 
Act. 3% 


However, in the same treatise, the fur- 
ther statement is:-— 


“This presumption as to identical 
meaning is, however, not of much weight. 
The same word may be used in different 
senses in the same statute and even in 
the same section, especially in a consoli- 
‘dating statute where the word derives 
from two earlier enactments,” 

(Page 279) 
It is said in Craies:— 

“The presumption that the same 
words are used in the same meaning is 
however very slight and it is proper ‘if 
sufficient reason. can be assigned, to con- 
strue a word in one part of an Act in a 
different sense from that which it bears 
in another part of an Act.” 


J., made succinct 
observations in S. V. Parulekar v. D., M. 
Thana, AIR 1957 SC 23. Referring to the 
he observed that 
it is, at all eyents, reasonable to presume 
that the same meaning is implied by the 
use of the same expression in every part 
of an Act. He said that this rule of con- 
struction is well settled, but that is only 
one element in deciding what the true 
import of the enactment is, to ascertain 
which it is necessary to have regard to 
the purpose behind the particular provi- 
sion and its setting in the scheme of the 
statute. In Anand Nivas Pvt. Ltd. v. 
Anandji Kalyanji, AIR 1965 SC 414. it 
was held by reference to the expression 
‘tenant that having regard to the plura- 
lity of its meaning, the sense in which 
the expression -is used in different sec- 
tions, and even clauses, must be ascer- 
tained from the context of the scheme of 
an Act, the language of the provision and 
the object intended to be served thereby. 
In Sheikh Gulfan v: Sanat Kumar, AIR 
1965 SC 1839, Gajendragadkar C, J. 
speaking for the Court laid down thus:— 

“Often enough. in interpreting a sta- 
tutory provision,-it becomes necessary {0 
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kave regard to the subject-matter of ‘the 
statute and the objeet which it is intend- 
ed to achieve. That is wny in deciding 
the trus scope and effect of the relevant 
words, the context in wAich the words 
occur, the object of the statute in which 
tae prevision is included andthe policy 
underlying the statute assume relevance 
and become material.” | : 


See also Kanai Lai Sur v, Paramnidhi, 


1958 SCR 360 = (AIR 1957 SC 907); V. F. 
& G. Insurance Co. v. M/s. Fraser & 
Foss, AIR 1960 SC 971; Shamrao v. D. M. 
Thana, 1956 SCR $44 = (AIR 1957 SC 
73) and Aswini Kumar v. Arabinda Bose, 
1953 SCR 1 = (AIR 1952 SC 369). 


18. The following classic observa- 
tions of Mr. Justice Vivian. Bose in San- 
gram Singh v. Election Tribunal, AIR 
1955 SC 425, have always to be borne in 
mind: — 


“Now a Code of Procedure must. be 
regarded as such. It is ‘Procedure’ some- 
thing designed to facilitate justice and 
further its ends; not a penal enactment 
for punishment end penalties; not a thing 
designed to trip people up. Too technical 
a construction of sections that leaves no 
room for reasonable elasticity of inter- 
pretation should therefore -be guarded 
against (provided always that justice is 
done to ‘both’ sides) lest the. very means 
designed for the furtherance of justice be 
used to frustrate it.” - 


19. In’ Chamarin v. Budhiyarin, 
1975 MPLJ 82 = (AIR 1975 Madh Pra 


74), reliance was placed ‘on’ Abdulla v. ` 


Ganesh Das, AIR 1933 PC 68. The princi- 
zal question in that app2al was ‘whether 
an application for execution of a decree 
is time-barred under the 


We do not see any dictum or observation 
in that case, which applies to the ques- 
tion under consideration, Another case 
referred to is Batuk Nath v. Mt. Munni 
Dei, ATR 1914 PC 65. A certain ob- 
servation of Lord © Moulton is 
quoted but Batuk Nath’s case also 
does not ,deal with this point, With 
respec: it appears to us that the Division 
Bench really meant to cite Chandri Ab- 
dul Majid v., Jawahir Lal, AIR 1914 PC 
66 because. it was in that case that Lord 
Moulton spoke for the Court.and not in 
Batuk Nath’s case (supra). ~ 


20. Now, in Chandri Abdul Ma- 
fid’s case (AIR 1914 PC 66) (supra). a 
decree was passed for ‘sale of mortgaged 
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provisions ` of. 
Art. 182 (2), Sch. 1, Limitation Act, 1908’. 


A. ER. i 


property,.On April 8, 1893, the High 
Court of Allahabad dismissed the. appeal 
and confirmed the decree of she subordi- 
nate Judge. The ‘mortgagor obtained 
leave to appeal to the Privy Council, but 
on May 12, 1901, the ‘appeal was dis- 
missed for want of prosecution’. There- 
after, an application dated June 11, 1909, 
was mace to the subordinate Judge for 
an order absolute to sell the mortgaged 
properties; in other words, for an order 
directing enforcemen: of the order nisi 
which had been confirmed by the deci- 
sion of the High Court of Allahabad -on 
April 8, 1893. Having stated these facts; 
their Lordships of the Privy Council ob- 
served as follows:— 


“It is not necessary to go into the 
particulars of this’ application because 
their Lordships are of opinion that” any 
such application was barred by the sta- 
tute of limitation......... The zhief matter 
of argument before this Board was ‘a con- 
tention thet the decree which is sought 
to enforce had been constructively turn- 
ed into a Cecree of His Majesty in Coun- 
cil and assigned, to the date of the 13th 
May, 1901, by virtue of the dismissal of 
the appeal for want of prosecution . on 
that date, and that therefore, the period 
of limitation was-twelve yesrs from the 
13th May, 1901, by virtue of Article 180 | 
of the Indian Limitation Act.” ~~. 
This contention their Lordships rejected 
saying:— i ` 
“Their Lordships see no foundation ~ 
for this ccntention, which appears to 


. have, been the basis of the decision of the 


Courts below. -The order dismissing the 
appeal, for want of prosecution did not 
deal judicially with the matter of the 
suit and could in no sense be regarded as 
an order adopting or confirming the de- 
cision appealed from. It merely recognis- 
ed authoritatively that the appellant had 
not complied with the. conditions under 
which the appeal was open to him, and 
that therefore he was in the same posi-_ 


tion as if he had not appealed at all.” 


It can thus be clearly seen that the ratio 
of that case does nct apply here. Where 
a party does not perform an act and be- 
cause of the default the suit is dismissed, 
it is not the same thing as not prosecut- 
ing the suit and that expression applies 
to preliminary stages where a party is 
required to do something as ‘conditions 
under which the apoeal is open to him’, 
to quote the words of the Privy Council. 


21. ` It was an argument ‘that ne 
formal decree has been drawn up anc 
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without such ‘formal expression’ it can- 
not be appealable, This, in our opinion, 
presents no difficulty. If, in any case, a 
formal decree is not framed, the proce- 
dure to be adopted'is that which has 
been laid down by the Supreme -Court 
in Jagat Dhish Bhargava v. Jawaher Lal 
Bhargava, 1961-2 SCR 918 = (AIR 1961 
SC 832. But that is a formal and techni- 
cal matter. It is one thing to say that an 
appeal will not be competent so loag as 
a decree is not formally drawn up, and 
quite another to say that the order s not 
appealable, It is one of the well esta- 
blished principles of statutes that es far 
as possible different provisions of the 
same statute should be so construed as 
_to be in harmony with one: another An- 
other sacred principle is, and which is 
equally settled, that the law should be 
so construed -as will. advance the remedy. 


| We are, therefore, of the view 
that an appeal lies from an order dis- 
missing a suit for default of paymert of 
costs. 


23. We will answer the two Jues- 
tions, which arise for our legal opinion, 
thus:— 

{1) So long as the Court does not re- 
cord a formal order disposing of the suit 
jor proceedings, it continues to have the 
jurisdiction to extend the time granted 
to a party for performing an act, not- 
withstanding it having already expired, 
(the only exception being a conditons, 
'decree), 


(2) An order dismissing a suit for dè- 
fault in payment of costs is appealakle as 
a decree. The’word ‘default’ in Section 2 
(2) of the Code of Civil Procedure refers 
only to non-appearance of parties as 
specifically referred to in Order 9 and 
in Order 17, Rule 2, C.P.C. it does nct in- 
clude any other. default, Obviously 
enough, the word ‘default’ in Ordez 17. 
Rule 3, C.P.C, is, having regard to its 
context, wide enough to -apply to every 
default referred to in the earlier pa-t of 
the Rule. It is permissible under the 
rules of interpretation -of statutes that 
the same word occurring in an emact- 
ment in different sections can be. constru- 
ed to have pete imports. aor to 
the context. 


24. Since the whole case has seen 
referred to us, we have now to advert ta 
its own facts. The plaintiff: had sought an 
adjournment on the ground -that his 
counsel from Bhopal could not come on 
that day. The defendant opposed the ap- 
‘plication for adjournment. The trial 
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Court allowed the, application for ad- 
journment on the plaintiff paying Rupees 
100 as party’s costs and Rs. 50 as party’s 
Pleader’s fee, as a condition precedent 
‘before the next date’, and also added 
that the suit shall stand dismissed on 
non-payment of costs. On the next date. 
which was fixed for hearing, that is, De- 
cember 5, 1966, at first the plaintiff was 
not present, but when the case was again 
called on for hearing, he appeared and 
offered to pay the adjournment costs 
Rs. 150. The trial. Court on a reéconside- 
ration of the matter, found that it had 
no power to extend the time, It was for 
the plaintiff to pay the adjournment costs 
‘before’ that date. 


25. Now, it cannot be denied 
that had the plaintiff paid the adjourn- 
ment costs on December 4, 1966, it could 
not be said that he committed any de- 
fault. It is undoubted law that the plain- 
tiff had a right to pay adjournment costs 
even on the last date and if he had done 
so, he would not have incurred any pe- 
nalty. Now, 4th December was a Sun- 
day. Section 4 of the Limitation Act ap- 
plies in terms to suits, appeals and appli- 
cations. That section does not apply to 
other acts allowed to be done by law 
on a certain date or withiri a prescribed 
period. Such cases are governed by Sec- 
tion 10 of the General Clauses Act, but 
the’ latter is also restricted in its scope 
to acts or proceedings allowed by -any 
Act or Regulation to be done on a cer- 
tain day or within a’ prescribed period. 
However, the general principles under- 
lying S. 4 of the Limitation Act or Sec- 
tion 10 of the General Clauses Act apply 
to cases where the act is to be done 
under an order of the .Court by a 
particular date or within a particular 
period fixed by it, and such date falls or 
Such period expires on a date when the 
Court is closed, The principles underly- 
ing Section 4 are ‘Lex non cogit ad im- 
possibilia (the law does not compel a 
man to do that which he cannot possibly 
perform) and ‘actus curiae neminem gra- 
vabit’? (the act of the Court shall pre- 
judice no man). Therefore, what the 
plaintiff could and had the right.to do on 
the 4th December (Sunday), he had also 
the right to do it on the reopening of the 
Court, i.e. on the 5th December, In that 
view, it cannot be. said that the plaintiff 
did not comply with the order of the 
Court. The dismissal.of the suit was, 
therefore, erroneous and ‘illegal. It would 


be merely 2 matter of technicality whe- 
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ther we set aside the order in exercise of 
appellate jurisdiction or in exercise of 
revisional jurisdiction suo motu. The 
error is obvious enough and the sooner 
it is corrected the better, in the interest | 
oZ justice, 

26. In the E this appeal is 
alowed. The order of the trial Court ' 
dated December 5, 1966, whereby it dis- 
missed the suit, is set aside, The case 
shall naw go back to the trial Court for 
proceeding with the suit according to 
lew, as if the suit had not been dismissed 
on December 5, 1966. In the circumstan-~ 
ces of the case, we direct that the parties 
shall bear their own costs incurred from ` 
Lecember 5, 1966 till today. 

Appeal allowed. ' 
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Nagjiram, Petitioner v.- Mangilal and 
others. Respondents. ` > 


Misc. Case No. 42 of 1972, D/- 21-4- 
1976. 


_ (A) M. P. Land Revenue Code (20 of 
1959), S. 178 (1) Proviso — Question of 
title raised — Procedure to be followed 
by Tahasildar — 1968 Jab LJ 304; 1971 
Jab LJ 819, Overruled, 


When there are more ETE 
than one to any holding (which has been ` 
essessed for the purpose of agriculture) ` 
every one of them has the right to apply ` 
to the Tahsildar for a partition of his 
share. The proviso to Section 178 (1) is, 
attracted as soon as any question o? title’ 
is raised, The Revenue authority has no 
*urisdiction to enter into any such ques- 
tion, whether the question of title raised: 
¿s genuine or bogus, strong or weak, 
Sona fde or mala fide. When a question. 
of title -is raised, partition shall not be’ 
‘nade and the Revenue authority shall 
stay its hands to await the decision of 
she Civil Court. The Revenue authority 
nas ne jurisdiction to give any direction 
to any particular party to institute a 
civil suit, much less to fix-any time for 
that purpose. The 
tion will in such case remain’ in abey- 
ance until the question of title is decid- 
ed. The Revenue authority. may, for sta- 
tistical purpose, consign the proceeding 
to the record room to be recalled when 
ee ee a ee 
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_ Court. All that the 


application for parti- - 


A. 1. R. 


the decision of the Civil Court is receiv- 
ed. The application for partition cannot 
be dismissed. When the decision of zhe 


ł 
-Civil Court is received, the Eevenue au- 


thorities shall proceed to make the parti- 
tion having regard to the decision of the 
Civil Court. 


Paitram-v. Board of Revenue (1968 
Jab ‘LJ 304) was not correctly decided in 
So far as it was held that a direction 
ought to be given to one of the parties. 


Gangaram v. Kanhaiyalal (1971° Jab 
LJ 819) wes. not correctly decided in so 
far as it was held that the party seeking 
- partition. must necessarily go to the Civil 
Revenue authority 
can do is to tell the parties that since a 
question of title is raised,-it would not 
proceed with the partition proceedings. 
The Revenue authority must stop on 
that point and leave the parties to take 


_ recourse’ to the civil suit. Naturally, that 


. party will go to the Civil Court, who 
wants the partition proceeding to be pro- 
ceeded with and completed. However, it 
is not for the Revenue authority to ad- 
vise either of the parties or to give any 
direction to either of them to institute a 


civil suit. 1968 -Jab LJ 304; 1971 Jab LJ 
819, ‘Overruled ° ‘(Para 15) 
Cases Referred: Chronological Paras’ 
AIR 1976 Madh Pra 160 = 1976 Jab LJ 
278 (FB) 14 
1971 Jab LJ 819 = 1971 MPLJ 1025 
an 1, 4, 15 
1968 Jab LJ 304 = 1968 MPLJ 348 1. 2, 
8, 9, 15 


RC: Pandey, for Petitioner; C.. M. 
Mehta, for Respondent No. 1. 


SHIV DAYAL, C, J.:— A Division 
Bench has referred this case to us to 
‘resolve the controversy’ bətween Pait- 
ram v. Board of Revenue (1968 Jab LJ 
304) end Gangaram v. Kanhaiyalal (1971 
Jab LJ 819). Those cases’ were decided by 
two different Division Benches. In “both, 
of them the question was. whet the 
Tahsildar can do and how he should pro- 
ceed with an application: for’ pertitior 


.made before it under Section 178 (1) of 


Pradesh Land Revenue 


the Madhya 


- Code, 1959 -(hereinafier referred to as the 


Code) when any question of title is rais- 
ed. Section 178 of the oe reads as fol- 
lows::— 

“Section 178 Partition of holding: — 
(1) if in any holding which has been as- 
séssed for the purpose of agriculture un- 
der Section 59, there are more than on? 
Bhumiswemi, any such Bhumiswami ma? 
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apply to a Tahsildar for a partition of his 
share in the holding: 


Provided that no such partition shall 
be made, if any question of title is rais- 
ed, until such question has been decid- 
ed by a civil suit. 

(2) The Tahsildar may, after hear- 
ing the co-tenure holders divide the 
holding and apportion the assessment of 
the holding in accordance with the rules 
made under this Code. 

Explanation I.— For purpose of this 
section any co-sharer of the holding of a 
Bhumiswami who has obtained a decla- 
ration of his title in such holding from 
a competent civil court shall be deemed 
to be a co-tenure kolder of such hold- 
3 ing.” 7 


2. In Paitram’s case (1968 Jab 
LJ 304) (supra), Paitram and others ap- 
plied to the Naib Tahsildar under S. 178 
of the Code for partition of certain pro- 
perty alleged to have been held by them 
along with Mahingpalsingh’ in Bhumi- 
swami rights. It was claimed that the 
land belonged to the parties as members 
of a joint Hindu family and that the ap- 
plicants had a right of partition. How- 
ever, Mahingpalsingh raised an objection 
that the land was recorded in his name, 
that he was solely entitled to that land 
and that the applicants were not entitl- 
ed to any partition. His contention was 
that the Revenue Officer. could not pro- 
ceed with the partition until the ques- 
tion of title raised by him was decided 
by a Civil Court. It appears that the 
Naib-Tahsildar recorded . the evidence 
and ‘after ‘considering the evidence pro- 


duced by the parties’ came to the conclu- 


sion that a genuine dispute as to title 
was raised by Mahingpalsingh, so that 
the proviso to Section 178 (1) of the 
Code was attracted, He, therefore, held 
that partition could not be effected till 
the: question of title was decided by the 
Civil Court. In this view of the matter 
. he dismissed the application of the ap- 
plicants. On appeal the Sub-divisional 
Officer set aside the order of the Naib- 
Tahsildar on the ground that the objec- 
tion raised by Mahingpalsingh was not 
genuine. In Second Appeal the Commis- 
sioner also took the same view. However, 
the Board of Revenue on a consideration 
of various facts on record came to a con- 
trary conclusion and held that a sub- 
stantial question of title was raised by 
Mahingpalsingh and setting aside - the 
order of the appellate Court; restored 
that of the Naib-Tahsildar. The appli- 


Nagjiram v. Mangilal (FB) (Shiv Dayal C. J.) 


[Prs. 1-4} ` M. P. 9 


cants, Paitram and others invoked the 
jurisdiction of the High Court under 


- Article 226 of the Constitution, Dixit, 
C. J. and Bhave, J. held that 
(i) the language of the proviso is 


plain.. : 
(ii) that there is no warrant for 
reading the words ‘genuine’ or ‘bogus’ 
along with the word ‘raised’. 

(iii) to decide the question whether 
the plea of title raised is genuine or 
bogus is to decide the question of title 
itself, 

(iv) Ordinarily, it is not the func- 
tion of Revenue Courts to decide the 
question of title,.it is exclusively the 
function of Civil Courts, ` 

_{v) The Naib-Tahsildar was in error 
in dismissing the application, he should 
have adjourned the case enabling the 
parties to raise the question of title be- 
fore the Civil Court. 

(vi) Mahingpalsingh, who raised the 
question of title, should have. been di- 
rected to institute a civil suit within a 
time to be fixed by the Naib-Tahsildar. 


(vii) If Mahingpalsingh did not take 
the matter to the Civil Court within a 
reasonable time, the Revenue authorities 
could procéed to effect the partition. 

(viii) If the dispute was got decided, 
partition could be effected in the light of 
the decision of the Civil Court. 


3. For the reasons that we are 
going to state presently, we respectfully 
concur im (i), (ii), (ii), (iv), (v) and (viii), 
but we respectfully disagree in (vi) and 
(vii). 

4.` In Gangaram’s case 1971 Jab 
LJ 819 (supra), Bhagirath, father of 
Kanhaiyalal, made an application before 
the Tahsildar under S, 178 of the Code 
asking for a partition by metes and 
bounds, setting out the particulars of the 
plots in the original holding .and their 
total area in regard to which there was 
no dispute. He wanted the demarcation 
of a half share by metes and bounds in 
his favour. The lands were recorded in 
joint holding of Bhagirath and Ganga- 
ram. Later on the lands were being culti- 
vated in different ‘parcels by the parties 
separately. However, Gangaram entered 
appearance in the partition case before 
the Tahsildar and contended that this was 
on the basis of a final private partition by 
metes and bounds between the parties. 
The Tahsildar held that it was a civil 
dispute and that the partition could not 
proceed until the party interested got it 
decided in an appropriate Court. The 
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pcint:to note is that the Tahsildar- did 
nct direct which party should go to -the 


Civil Court, nor: did he fix any time - 


linit, Aggrieved by the Tahsildar’s order, 
Bhagirath and, after him | Kanheiyalal 
himself went up in appeal and revision. 
Eventually, the Board o= Revente in 
revision, set aside the orders of the lower 
Ccurts and remanded the case to the 
Tehsilder with the direction— i 

“the non-applicant should be asked 
to get the question of titie decided by 
the Civil Court within three months efter 
which the partition case may be disposed 
of according to law.” k 
In other words, it was the defendant 
who would be required to move the Civil 
Ccurt, presumably for a declaration that 
the holcing had already been partitioned 
amd, if he did not move -he Civil Court 
within three months, or if having moved 
it could not obtain a decree, that the 
holding had already been partitioned, 
the Tahsildar would proceed with the 
partition. Gangaram approached the High 
Ccurt by a writ petition. The Division 
Bench (Krishnan and Oza JJ.) held that: 

(i) if a party wants a change to be 
effected in the status quo, -t is for him to 
eszablisk that the conditions justifying 
the action of the appropriate Tribunal 
are there, : 

(ii) If the existence cf such condi- 
tims is not patent or admitted, he should 
gez ther. established by an appropriate 
procedure, It is not for the party who 
recites the prayer for the change to go to 
the appropriate authority or tribunal and 
ge; a decision that the condition justify- 
ing the change do not exist. ~. 

Gii) It was not Gangaram, but Kan- 
hàiyalal, who wanted change in the sta- 
tus quo, ; i 

(iv) The party seeking a partition 
has to get a clearance from the Civil 
Ccurt ta the effect that there has been no 
pactition. . 

(v) It was entirely a matter of form 
whether the applicant’s application {un- 
dez S 178) before the Tahsildar is to be 
dicmissed. or be kept pencing for a rea- 
sonable time to enable him to get a de- 
cision. The. proceedings coild: be taken 
ug after the ‘dispute’ was decided by the 
Civil Court. ee E 

5. In the present rase, ` Mangilal, 
respondent, made an application under 
S. 178 cai the Code to the Naib-Tahsildar 
for partition of land on che allegations 
that it was a joint holding (No. 33) con- 
sisting of survey Nos. 95, 107 and 199 of 
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A.L R. 
himself and Nagjiram in’ Bhumiswami 
rights. Although before consolidation 


proceedings there had been a private 
partition, yet no formal partition had 
been effected. He, therefore, claimed a 
partition by metes and bounds according 
to the .procedure prescribed by law. 
Nagjiram resisted. the said application 
contending that he was in long possession 
and that Mangilal has no.right to a parti- 
tion. The Naib-Tahsildar’ found that 
there was „a , question of title raised, 
which had to be decided by the Civil 
Court and directed the applicant, Mangi- 
lal, to get the- dispute determined by the 
Civil Court. Stage by stage the matter 


reached the Board of Revenue, which 
directed Nagjiram to institute a civil 


suit within three months from the date 
of that order and go on seeking extension 
of time from the Tahsildar. In case he 
did not institute. the civil suit, the Tah- 
sildar would proceed to effect the parti- 
tion. Aggrieved by the order of the 
Board of Revenue, Nagjiram filed this 
writ petition. The Division Bench has re- 
ferred to us the entire case. 


6. As we read Section 178 of the 
M. P. Land Revenue Code, 1959, we find 
that 

(1) any of the Bhumiswami of any 
holding ‘(which. has been assessed for the 
urpose of agriculture) may apply to the 
Tahsildar for a partition of his share: it 
is only a Bkumiswami, who can apply 
jor a partition under this section, 

(2) the proviso is as plain and unam- 
biguous as it can be. Its wording, m2an- 


‘ing and intention are all plain and sim- 


ple. The proviso can be analysed thus, 

(a) the proviso is attracted as soon 
as any question of title is raised. l 

(b) wher. a question of title is raised, 
the Revenue authorities shall not proceed 
with partition, and 

(c) the Revenue authorities shall pro- 
ceed with partition when such question 
of title, which is raised, has been decided 
‘oy a civil suit. 

7. A question of title is raised 
within the meaning of this proviso. when 
the applicant’s right to partition is dis- 
puted. The first ingredient is unqualified. 
It-comes into play both when the ques- 
tion of title is genuine or bogus, strong 
or weak; dona fide or mala fide, The se- 
cord requirement of the proviso is that 
the Revenue authorities have just to stay 
their hands as if they will literally shut 
up the case to be reopened when the 
question of title has been decided by a 
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civil suit. The proviso does not empower 
or authorise the Revenue authoricies to 
give any direction either as to the per- 
son who should go to the civil coart or 
as to the reason to be given for sach di- 
rection or as regards the time within 
which a party should approach the Civil 
Court, nor the consequences of non-com- 
pliance with any. such direction given by 
any Revenue authority. Clearly 2nough 
the Revenue authorities have no juris- 
diction to give any such direction, All 
that they have to do is to tell the parties 
that they could not proceed with the 
partition proceeding unless the question 
of title raised has been decided by a civil 
suit. That is all. It will then be up to 
that party which wants the revenue pro- 
ceedings for partition to be reopened, to 
file the civil suit. However, it is not for 
the Revenue authorities either to cirect 
or to advise such party to instituie a 
civil suit. If such party is desirous that 
the partition proceeding be reopered, it 
will bring a civil suit. If it does not, there 
is no consequence except that the pro- 
ceedings for partition before the Feve- 
nue authorities will be abortive, 4 can- 
not be dismissed on merits for the :nac- 
tion, that is for not going before tre civil 
Court. 


8. Shri Chandmal Mehta, l=arned 
counsel for Mangilal, strenuously argues 
that unless the course adopted in Pait- 
ram’s case (1968 Jab LJ 304) (supra) is 
followed, the section will be rencered 
otiose because then: in every case the 
defendants in order to defeat the appli- 
cation for partition will just raise any 
kind of flimsy or frivolous disptite of 
title. In such a case the ‘Revenue artho- 
rities could not blindly and mechanically 
stop the partition proceedings. There 
Should be an application of the minc to 
see the nature of the dispute and whe- 
ther prima facie there is any wortk in it. 


9. The learned counsel further 
appealed to us that the applicant desir- 
ous of partition who as a recorded Bhu- 
miswami has a good case prime facie 
should not be relegated to the umméces- 
sary botheration and expense of a civil 
suit. Either the Revenue authorities 
should on a prima facie finding reject 
the objection and proceed with the parti- 
tion proceedings, if for instance, tie re- 
venue record is completely in favour of 
the applicant, or, at any rate, it is the 
defendant, who should be asked te ob- 
tain a declaration from the Civil Court, 
as was the course approved in Paitram’s 
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case (1968 Jab LJ 304) (supra), Whatever 
force there may be in Shri Mehta’s argu- 
ment, he wants us to say all that by the 
process of interpretation of S, 178. In 
our opinion, we cannot in the garb of 
interpretation make any law or amend 
the section, Our province is limited to 
laying down the law as it is, and not to 
lay down the law as it should be, al- 
though it is not, It is the first principle of 
interpretation of statutes that the Court 
must interpret the law according to the 
intention of the Legislature and the in- 
tention of the Legislature must be seen 
deposited in the language of the statute 
itself, It is not permissible for a Court to 
interpret a law according to a supposed 
Intention of the Legislature or to add 
words to the section when its wording is 
plain and unambiguous. It is for others 
to amend the law or to make a new law. 


10, As regards the third ingredi- 
ents of the proviso it is necessarily im- 
plicit in the language of the law that the 
Court will not proceed with the partition, 
that is to say, the proceeding will remain 
In abeyance until the dispute is decided 
by the Civil Court. If nobody takes the 
dispute to the Civil Court, the proceed- 
ing will be abortive. But, there is no 
question of ‘dismissal’ within the mean- 
ing of the term. as accepted in the law. It 
would be a different’matter if the Reve- 
nue authorities consign the case to the 
records because of the indefiniteness of 
time to be taken in‘ disposal of the civil 
suit in all its stages. Even then it did not 
amount to dismissal of the application. 
There will be no question of res: judicata. 


11- To put it differently, Sec. 178 
(1) of the Code along with its proviso 
means that it will operate effectively 
when there is no dispute of title: other- 
wise it will operate only when the dis- 
pute of title is decided by the civil suit. 

12. On ultimate analysis it must 
be held that the Revenue authorities have 
no jurisdiction, 

(a) to proceed with partition pro- 
ceedings when a question of title is rais- 
ed, or . i 

(b) to dismiss the proceeding when a 
question of title is raised, or 

(c) to give any direction to any party 


‘ 


any time for that purpose. 

13. Shri Mehta has referred to us 
corresponding provisions, Sections 161 to 
169 in the C. P, Land Revenue Act, 1917. 
Here, Section 169 alone need be repro- 
duced, which is as under: 


to institute a civil suit, much less to fix 


12 M. P, 
“S, 169. (1) If the ob-ection . raises 
any question of title or o2 proprietary 


right, or any. other question which it is 


essential to decide finally b2fore the par-. 


tition can be proceeded with, and . such 
question has not already b2en determin- 
ed by a Court of coOmpetert jurisdiction, 
the Deputy Commissioner may— 


(a) decline to grant the application. 


until the question in dispute has been 
detarmined by a competent Court, or has 
been settled. by.a lewful ` compromise. or 
award, or ` 


(b) require any party to the case ‘to 
inszitute within six months a suit in the 
Civil Court for the determination of such 


question, or to have it settled within six 


months by a lawful 
award, or 
(c) Proceed to enquire summarily 


compromise or 


into the merits of such question, and 
pass orders thereon - 

(2) Ii the proceedings have been 
postponec under sub-sect.on (1), clause 
(b). and— 


(a) if such party complies with the 
recuisition, the Deputy Commissioner 
shell deal with the case in` accordance 
with the decision of the Civil, Court or 
the compromise or award, or 

(b) if such party fails to comply 
with the requisition, the -Deputy Com- 
missioner shall dacide the ques: ion 
against. him. 


(3). If the Deputy, aa Pro- 
ceeds under ‘sub-section: (1}, clause -(c}, 
his order- shall not be subject to appeal 
or revision, but any part} may, wichin 
six months from the date of such order, 
institute a suit in the Civil Court. to kave 
the order set aside, and tne decision of 


suzh Court shall se binding on the De- - 


puty Commissioner, but subject to the 
result of such suit, if any the order of 
the Deputy Commissioner shall be con- 
clusive.” 

This section is not in pari materia with 
S. 178 of the M, F. Land Revenue Code, 
1959. There clauses (b) amd (c) of sub- 
seztion -(1) enacted quite different provi- 
sions. So also clause (ii) of sub-section 
(1) of Section 69 of the Madhya Bha- 
rat Land Revenue and Tenancy Act 1950, 
ecntemplated a partition even when 
there was no agreement between all. the 
recorded co-tenants and permitted a sub- 


sequent civil suit, Section 44 of ‘the’ 


Indore Land Revenue anc Tenancy Act 
Nə. 1 of 1931 was in line with Sec. 178 
of the M. P. Land Revenue Code, 1959. 
Tnus, the provisions of the Madhya Bha- 
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rat Act and the Central Provinces Act 
can be of no assistance in interpreting 
the meaning, scope and effect cf S. 178 

of the Code. ) 


14. it is a consistent policy of 
the law as manifesting the different pro- 
visions of the M; P. Land Revenue Code, 
1959, that determination of the questions 
df title is the province of the Civil Court 
and not of the Revenue authorities (See 
for instance Ramgopal v. Chetu, 1976 Jab 


LJ 278 = (AIR ‘1976 Madh Pra 160) 
(FB)). 
15.° The  conelusions we have 


reached may now be summed up thus: 

(i) When there are more Bhumi- 
swamis than one, to any holding (which 
has been. assessed for the purpose of 
agriculture): every one of them has the 


right to apply to the Tahsildar for a par- 


tition of his share. 


- Gi) the proviso to Section 178 (1) of 
the Madhya Pradesh Land Revenue Code, 
1959, is attracted as soon as any question 
of title is raised. The Revenue authority 
has no jurisdiction to. enter into any 
such question, whether the question of 
title raised is genuine or bogus, strong or 
weak,. bona. fide or mala fide. i 

(iii) When a question of title is rais- 
ed, partition shall not be made and the 
Revenue authority shall stay its hands to 
await the decision of the Civil Court, 

iv) The Revenue authority has no 
jurisdiction to give any. direction to any 
particular party to institute a civil suit, 
much less te fix any time for that pur- 
pose, 

(v) The application for partition will 
in such case remain in abeyance until the 


— question of title is decided. The Revenue 


authority may for statistical purpose 
consign the proceeding to the record 
room to be recalled when the decision of 
the Civil Court is received. The applica- 
tion for partition cannot be dismissed. 

(vi) When the decision of the Civil 
Court is received, the Revenue autho- 
rities shall proceed to make the partition 
having regard to the decision of the 
Civil Court. 

(vii) Paitram v, Board of Revenue 
(1968 Jab LJ 304) was not correctly de- 
cided in so far as it was held that a di- 


rection ought to be given to one of the 


parties. - 

(viii) Canen v. Kanhaiyalal (1971 
Jab LJ 819) was not correctly decided in 
so far as if was held that the varty seek- 
ing partition must necessarily go to the 
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Civil Court. All that the Revenue autho- 
rity can do is to tell the parties that since 
a question of title is raised, it woulé not 
oroceed with the partition proceadings. 
The Revenue authority must stop cn that 
point and leave the parties to take re- 
course to the civil suit, Naturally, that 
party will go to the Civil Court, -who 
wants the partition proceeding to te pro- 
ceeded with and completed. However, it 
is not for the Revenue authority to ad~ 
vise either of the parties or to give any 
direction to either of them to institute a 
civil suit 

16. Since the entire case has seen 
referred to us, applying the above prin-- 
ciples, we quash the order of the Board 
of Revenue and the other Revenue au- 
thorities and direct that the case shall 
Fo back to the Naib-Tahsildar to proceed 
with Mangilal’s application in the light 
of this order. The parties shall bear their 
own costs,-The amount of security dapo- 
sited by the petitioner shall be refunded 
to him. 


17. Before we leave this case we 
desire to say that as argued by Shri 
Chandmal Mehta a great hardship is lke- 
ly to result to a bona fide applicant. who 
tas a just claim for partition and who is 
entered in the revenue records as a Ehu- 
miswami, if the proviso to S. 178 stends 
as it is. We quite see that every - clever 
defendant, who may be in possessior of 
the entire holding, would just raise any 
flimsy or frivolous dispute as to the ap- 
plicant’s title, thereby to defeat or delay 
the partition proceedings, It will not be 
.a reasonable law that the app-icant 
should be pushed: to the Civil Court to 
seek a declaration of his title or to get 
his share determined even when the 
entries in the Revenue record fully sup- 
port his case, nor will it be a just law 
that the Tahsildar should enter intc any 
inquiry or record a finding to the effect 
in whose favour there is a prima facie 
case, and determine which of the parties 
should approach the -Civil Court for a de- 
claration of title. The Tahsildar should 
not be required to enter into a contro- 
versy regarding title which may involve 
the application of the mind in the light 


of various civil enactments, Having re- 
gard to the sanctity of the revenue re- 
cord the Tahsildar would have, but ‘or 


the proviso, ordinarily proceeded to meke 
the partition according to the revanue 
record, and the party who would be zd- 
versely affected if the partition were 
made according. to the revenue record, 
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would have gone`to .the Civil Court. 
Therefore, we.think that a course just 
and fair to all concerned would have 
been this: As soon as.a question: of title 
is raised, the Tahsildar should make an 
order. staying the proceedings before 
him, If no civil suit is instituted within a 
certain specified time from the date of 
the stay order, the Tahsildar should pro- 
ceed to make the partition in accordance 
with -the entries: in the revenue records. 
This, however, we cannot say by way of 
interpretation of the section. We have 
our own limitations, The Court must not 
arrogate to itself the functions of the 
Legislature. Our function is merely to 
interpret the law: according to the princi- 
ples of interpretation of statutes and to 
enforce the law as it is. The Legislature 
can-in no time redress the visible hard- 
ship by a ee amendment. 

Case remanded. 
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SHIV DAYAL, C, J.. C. KONDAIAH 
-© AND C. M. LODHA, JJ. | 
Dinkarrao Gangaram Najgarh, Ap- 
pellant v. The State of Madhya Pradesh, 
Respondent. 


Second Appeal No. 133 of 1973, D/- 
15-9-1976.* 


(A) Constitution of India, Art. 311 (1) 
— Who can dismiss — Appellant, a Sub- 
Inspector of Police, appointed by Maha- 
raja of Gwalior and after integration in 
service of State of Madhya Pradesh — 
Dismissal by Inspector-General of, Police 
— Whether contravenes Art, 311 (1). AIR 
1856 Madh Bha 259 and AIR 1957 Madh 
Pra 126 held to be impliedly overruled 
by AIR 1958 SC 228. 


Where at the time of the integra- 
tion of the princely States with the rest 
of India, persons serving in the princely 
States were absorbed in the services of 
relative.new States that came into exist- 


ence as a result of the integration, the 
authority by whom such persons were 
appointed to the integrated services, or 


who would have been competent to make 
the appointment, in case there was no 
actual fresh appointment, must be deem- 
ed to be the appointing authority compe- 


*(From decree of Niranjan Pd.. Dist. and 
S. J., Guna in Civil Appeal No, 1-A of 
1969, D/- 31-3-1973.) 
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tent to dismiss or remove such persons. 
AIR 1958 SC 228, Followed.. Case law re- 
viewed. (Para 12) 

Where the appellant, a Sub-Inspec- 
tor of Police, was -appointed by the 
Maharaja of Gwalior and after integra- 
tion was in the service of State of Ma- 
dhya Pradesh and the order of dismissal 
was passed by the Inspector-General of 
Police and it was not the contention of 
the appetlant that the Inspector-General 
of Police was not competent to make ap- 
pointment of ä' Sub-Inspector at the 
time he passed impugned order of dis- 
missal. . : 

Held that the Inspector-General of 
Police must be‘deemed to be the ap- 
pointing authority of the appellant for 
the application of principle in Art. 311 
(1) and he was competent to dismiss the 
appellant and the impugned order did 
not contravene Art. 311 (G). AIR 1956 
Madh Bha 259 and AIR 1957 Madh Pra 
126 held to be impliedly overruled: by 
AIR 1953 SC 228. (Paras 13, 14) 

(B) M. B. Police Regulations, Rr, 246 
and 237 — Applicability — Appellant 
sentenced to rigourous imprisonment in 


appeal against acquittal — Procedure to | 


be followed before dismissal, ‘whether 
under R.‘246 or R. 237 — Words “trial 
- court” cannot be read intc R. 246 — (In- 
terpretation- of Statutes)... i 

The fact that the appellant was sen- 
tenced to rigorous impriscnment for the 
first time by High Court in appeal egainst 
acquittal; would not take his case out of 
the purview of Rule 246. The words: ‘trial 
court’ which are not in F., 246 cannot be 
read into the rule so as to limit its scope. 
The rule as it: Stands is’ not meaningless. 
The orčer of dismissal of appellant from 
service without following the procedure 
in R. 237 was not liable to’: be ` struck 
down, as the appellant’s case was gov- 
erned by Rule 246.. . (Para 18) 
. (© M. B. Police Regulations, Rr. 246 
and 247 — Distinction between. 


Rule 246 would apply in case of ri-_ 


gorous imprisonment, that is, where a 
police officer is sentencec to rigorous im- 
prisonment, the authority competert to 
impose departmental punishment upon 
him has no option, but zo dismiss him 
whereas according to Ru-e 247, in case of 
simple imprisonment the departmental 
authority has discretion to dismiss him 
or not to dismiss him according to facts 
and circumstances of each case, 


(D) Constitution of Jndia, Art. 511 (2) 
Proviso (a) — Opportunity to be heard— 


Dinkarrao v. State (FB) (Lodha J.) 


(Para 20) 


A. L R 


Appellant convicted ona criminal charge 
~~ Order of dismissal passed without giv- 
mg appellant opportunity of being heard 
~~-Order noi vitiated.in view of Proviso: 
{ahe a l eis ay ah (Para-17) 
Cases Referred: Chronological Paras 
iar 1960 Madh Pra 254 = 1950 MPLJ 

85 Rs 10 
AIR 1959 Madh Pra 43 = 1959 Jab LJ 38 


1959 MPLJ E34 = 1960 Jab LJ 181 ` : 
1 r 

AIR 1958 SC 228 = 1958 SCR 1013 ` ° 

10, 11, 12, 14 

AIR 1957 Madh Pra 126 = 1957 Jab LJ 

2601 1, 8, 9, 10, 14 

AIR 1956 Madh Bha 259 = 1956 Madh 


BLJ - 292 1, 7, 9, 14 

AIR 1955 SC 817-= (1955) 2 SCR 541 12 

P. L. Inamdar, for Appellant; H. G. 
Mishra, for Respondent. 


LODHA, J.:— This second appeal 


‘has been rečřerred to us on account of 


conflict of decisions’ by this Court on 


. the interpretation of the provisions of 


Art, 311 (1) of the Constitution of India. 
The order of reference reads as follows: 

“In view of the importance of the 
question as also conflict of views ex- 
pressed in Abid Mohommad Khan v. ‘The 
State of Madhya Bharat (AIR 1956 Madh 
Bha 259); Ramchandra Gopalrao v. D, I. 


G. Police (AIR 1957 Madh’ Pra 126); Ra- 


ghunath Singh v. State of Madhya Bha-~ 
rat (AIR 1959 Madh Pra 43) and V, B. 
Kharate v, State of M. P. (1959 MPLUJ 
534), the cese shall be heard by a- Full 
Bench. Accordingly, the ‘case is referred 
to a Full Bench.” l o 

2, . Before embarking upon: the 
consideration of the points of law arising 
in the case we think it proper to give a 
brief re’sume’ of facts. l 

3. The plaintiff-appellant Dinkar- 
rao (to. be referred 'to.hereafter as ap 
pellant) was Sub-Inspector of Police. in 
the service of the State of Madhya Pra- 
desh, A criminal case under Sections 330 
and 331, ].P.C. was instituted against the 
appellant, as a result of which he was 
convicted-under S. 323,.I.P.C. by the trial 
Court on 26-2-54 and sentenced to pay 
a fine of Rs. 200. Aggrieved by the ac~ 
quittal of the appellant .under Ss. 330 
and 331, IP.C. the State of Madhya Pra- 
desh filed appeal in the High Court and 
the same was allowed on 6-11-57. The 
High Court convicted the appellant un- 
der S. 330, LP.C. and sentenced him ta 
3 months’ rigorous imprisonment in addi-« 


` tion to fine of Rs. 200. As a result of the 
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conviction uf the appellant by the High 
Court under S. 330, LPC. the Supéerin- 
tendent of Police, Guna, suspended the 
appellant with effect from 6-11-57, The 
appellant served out the sentence award- 
ed to him by the High Court and was re- 
leased from jail on 6-2-58. Thereafter, 
the Inspector-General of Police M. P. dis- 
missed the appellant on 24-4-58 with 
effect from 6-11-57, the date of his con- 
viction by the High Court. 


4, The appellant filed appeal from 
the order of his dismissal, but the same 
was rejected by the Government of M. P 
The appellant then filed the present suit 
for declaration that the order of his dis- 
missal was illegal and void being in con- 
travention of Art, 311 of the Constitu- 
tion of India. The State Governmert re- 
sisted the suit. The trial Court. namely— 
the Civil Judge Class I Guna decreed the 
plaintiff-appellant’s suit vide his judg- 
ment dated 17-4-69. He held that the 
order of dismissal of the appellant passed 
by the I. G. Police was ultra vires, illegal 
and void and consequently liable to be 
set aside. He also awarded Rs. 5,160 on 
account of salary and dearness allowance 
to the appellant, 


5. Dissatisfied by the judgment 
and decree passed by the trial Court, the 
Government of M. P. filed an appeal in 
the Court of the District Judge, Guna, 
who by his judgment dated 29-5-69 al- 
lowed the appeal, set aside the judgment 
and decree passed by the trial Court and 
dismissed the appellant’s suit. Hence, this 
second appeal. As already stated above 
the learned single Judge before whom 
the appeal was laid, admitted it and has 
referred it to a Full Bench. 


6. Shri H, G. Mishra, learned 
counsel for the appellant has urged the 
following two points in support of the 
appeal:— 


(i) that the order of the apellant’s 
dismissal passed by the I. G. of Police 
M. P. is void being in contravention of 
Art, 311 (1) of the Constitution as the 
Inspector-General of Police was an au- 
thority subordinate to the Maharaja of 
Gwalior by whom the appellant was ap- 
pointed on 9-7-42. 


(ii) that Rule 245 of the Madkya 
Bharat Police Regulations has no appli- 
cation to the appellant’s case and since 
the procedure prescribed under Rule 237 
of the said Regulations was not follewed, 
the impugned order of dismissal is liable 
to be set aside, 
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7. Point No. (i): In Abid Mohom- 
mad Khan-v. The State of M. B. (AIR 
1956 Madh Bha 259) a Division Bench of 
this Court held that if a civil servant is 
dismissed from service by an authority 
which is inferior in rank by which he 
was in fact appointed, the dismissal is 
invalid and inoperative. The learned 
Judge went on to observe that the ques- 
tion in such a case is not as to who was 
the punishing authority or who had the 
power to dismiss the civil servant con- 
cerned on the date the order of dismissal 
is passed, but is whether the authority 
who dismissed the civil servant was sub- 
ordinate in rank to the authority by 
which he was appointed. The petitioner 
in that case was appointed by the Gov- 
ernment of Madhya Bharat with effect 
from 1-4-52 and was dismissed by the 
Commissioner, who was then an autho- 
rity subordinate to the Government, The 
order of dismissal passed by the Commis- 
sioner was held to be in contravention 
of the provisions of Art. 311 (1) of the 
Constitution and, therefore, invalid and 
inoperative. 


8. In another Division Bench case 
Ramchandra Gopalrao v. D. IL G. Police, 
AIR 1957 Madh Pra 126 = (1957 Jab LJ 
601) dismissal of the petitioner was held 
to be illegal on the ground that the peti- 
tioner was appointed by the Inspector- 
General of Police after the formation of 
Madhya Bharat, but the dismissal was 
ordered by the Dy. Inspector-General of 
Police, an authority subordinate in rank 
to the appointing authority. It was ob- 
served that it is the rank of the person 
actually appointing the civil servant 
that is material and the position of the 
appointing and dismissing authorities 
must be decided with respect to their 
ranks and not functions. 


9. In Raghunath Singh v. State 
of Madhya Bharat, AIR 1959 Madh Pra 
43 another Division Bench sitting at 
Gwalior held that removal of the peti- 
tioner in that case, namely Raghunath 
Singh who was appointed by the Inspec- 
tor-General of Police of the erstwhile 
Gwalior State but was removed by the 
Dy. Inspector-General Northern Range 
M. B, did not contravene Art. 311 of the 
Constitution since it was not shown that 
the removing authority was subordinate 
to the appointing authority. The atten- 
tion of the learned Judges was no doubt 
drawn to the earlier decisions in the cases 
of Abid Mohommad and Ramchandra 
Gopalrao (AIR 1956 Madh Bha 259 and 
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AIR 1957 Madh Prz 126) (supra) but the 
learned Judges obsərved that the facts 
of those cases were distinguishable and 
the principles laid down therein had no 
application to the case before them. 


10. In V. B. Kharate v. State of 
Medhya Pradesh, 1959 MPLJ 534 the pe- 
titioner was originally appointed as Sub- 
Inspector of Police in the former Holkar 
State by the Maharaja of that State, On 
the formation of the new M. P. State, he 
was absorbed in the services of the new 
State by a gazette notificazion issued un- 
der the orders of the I. G. Police giving 
gradation list of all the police officers in 
the State. Subsequently, the petiticner 
wes charge-sheeted and was dismissed 
frcm service by the D.I.G Police. The 
pecitioner challenged his dismissal inter 
alia on the ground that his original ap- 
pointment having been made by the Gov- 
ernment of Holkar State, he could not 
be dismissed by an authority subordinate 
to it. It was held that on the formation of 
the State of M. B.. the rvles in force in 
the Holkar State came to an end and his 
service conditions were regulated under 
the rules laid dowr: by the.M. B. State. 
It was pointed out that uncer M, B. Police 
Act which applied to the petitioner at 
the time of his dismissal, the D.I.G. Po- 
lice was authorized to dismiss the Sub- 


Inspector. In this view of the matter, the 


dismissal of the petitioner by the D.I.G. 
Police was held to be val.d, The learned 
Judge also drew attention to the Sup- 
reme Court case—Rajvi Amar Singh v. 
State of Rajasthan, AIR 1358 SC 228 and 
held that in view of the decision of the 
Supreme Court, Ramchandra Gopalrao’s 
case (AIR 1957 Madh Pra 126) (supra) is 
no more good. law. 


Wl. Ina still later decision by a 


Single Judge of this Court Antar Singh - 


v. State of Madhya Pradesh, AIR 1960 
Madh Pra 254 where the petitioner was 
appointed es a pclice constable by the 
Dy. Inspector General of Police of the 
erstwhile Indore State ard was continu- 
ed in service of tha Madhya Bharat State 
without any order of fresh appointment, 
h.s removal from service by the Super- 


intendent of Police Indore was held to. 


bə not bad as violating the provisions of 
Art. 311 (1) of tke Constitution. Under 
the rules in force in the Madhya Bharat 
State, a police corstable could be remov- 
ei from service by the Superintendent 
of Police. The learned Jadge found that 
the authority dismissing the petitioner 
yes not-subordinate in status to th? au- 
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thority appointing him. In coming to this 
conclusion reliance was again placed on 
Rajvi Amar Singh v. State of Rajastan. 
AIR 1958 SC 228. 


12. At this stage, we consider it 
proper to reproduce the following otser- 
vations of their Lordships in Rajvi Amar 
Singh’s case (AIR 1958 SC 228) (supre):— 

“Now it is well established that 
when one State is absorbed in anocher, 
whether by accession, conquest, merger 
or integration, all contracts of service be- 
tween the prior Government and its ser- 


‘vants automatically terminate and tkere- 


after those. who elect to serve in the new 


State, and are taken on by it, serve on 


such terms and conditions as the new 
State may choose to impose. This is no- 
thing more (though on a mere exalted 


-` Scale) than an application of the pranci- 
ple that underlies the law of Master and 


Servant when there is a change of Mas- 
ters. So far as this Court is concerned, 
the law is settled by the decision in State 
of Madras v. K, M. Rajagopalan. AIR 
1955 SC 817 at p. 830. That apart, arti- 
cle XXI (1) of the covenant indicates 
that the old contracts terminated just as 


‘they did in AIR 1955 SC 817. In the first 


place there were three options: 
(1) continuance in service, 
(2) payment of reasonable compensa~ 
tion, and l 
(3) retirement on proportionate pen- 


sion. 


That shows that the old contracts termi- 


“nated and that those who continued in 


service did so on the basis of fresh con- 
tracts, the conditions of which had yet 
tobe determined. The only guarantee 
(assuming that the appellant can avail 
himself of it) was that the new cndi- 
tions were not to be less advantageous 
than those on which the appellant was 
serving on 1-11-48. There was no gua- 
rantee that they would be the sam=2 or 
better.” 

The above observations of their Lord- 
ships, in our opinion, clinch the issue. 
It follows, therefore, that where at the 
time of the integration of the princely 
States with the rest of India, persons 
serving in the princely States wer2 ab- 
sorbed in the services of relative new 
States. that came into existence as a re- 
sult of.the integration, the authori-y by 
whom such persons were appointed to 
the integrated services, or who would 
have been competent to make the ap- 
pointment, in case there was no actual 
fresh appointment, must be deemed to be 


ly 
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the appointing atthority competent to 
dismiss or remove such persons. 

13. It has not been disputed þe- 
fore us and in fact, it has never been the 
case of the petitioner at any stage that 
the Inspector-General of Police M. P. 
who passed the impugned order was not 
competent to make appointment of a 


Sub- Inspector at the time he passed the 


order in question. He must, therefore, be 
deemed to be the appointing authority of 
the petitioner for the application of the 
principle contained in Art. 311 (1) of the 
Constitution. 


14. We are, therefore, of the 
‘opinion that the view taken in Abid Mo- 
hommad’s and Ramchandra Gopalrao’s 
eases (AIR 1956 Madh Bha 259 and AIR 
1957 Madh Pra 126) (supra) is no more 
good law in -view of the observations 
of their Lordships in Rajvi Amar Singh’s 
ease (AIR 1958 SC 228) (Supra) and must 
be taken to be impliedly overruled, Con- 
sequently, we hold that the I. G. of Po- 
lice M. P. was competent to dismiss the 
appellant and the impugned order of dis- 
missal does not contravene Art. 3il (1) 
of the Constitution. 


15. Point No. (ii)— This brings © 


us to the `consideration of the other 
point, viz, whether the impugned order 
is liable to be struck down on account of 
non-observance of the procedure laid 
down in Rule 237 of the M. B. Police Re- 
gulations. It may be observed that the 
respondent’s contention is that the ap- 
pellant’s case is governed by Rule 237 of 
the said Regulations and not by Rule 246. 


16. For a proper appreciation of 
the contention raised on behalf of the 
appellant we may here reproduce both 
the rules:— 


“237. On sanction to prosecute being 
obtained, the officer incriminated shall 
at once be placed before a Magistrate to 
be dealt with according to law. On ter- 
mination of the judicial proceedings, it 
will be the duty of the departmental 
superior to consider the evidence and 
findings and determine whether the re- 
tention of the subordinate in the service 


is desirable or not, This is a matter en- 


tirely for his consideration subject to an 
appeal. to higher departmental authority. 
He is responsible for the retention or 
dismissal of his-subordinate as may be 
expedient in the interests of the public 
service, and in case of an acquittal by a 
Magistrate, whilst. he must carefully con- 
sider the reasons, he is not justified in 
retaining the servant whom he believes 
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on the evidence to be corrupt or other- 
wise so discredited as to be unfitted for 
retention in the public service. 

XX i XX z XX 

“246. When a police officer has been 
sentenced, on conviction of a criminal 
offence, to rigorous imprisonment end 
the sentence has been upheld on appeal, 
or no appeal has been lodged, he shall 
be dismissed from the force: 

' Provided that if his offence was not 
of a serious or disgraceful nature, and 
the imprisonment has not been so pro- 
longed as to be of itself degrading, it 
shall be in the discretion of the Inspec- 
tor-General to allow his retention in the 
force.” E 

17. At one stage, learned counsel 
for the appellant also sought shelter un- 
der Art. 311 (2) of the Constitution in 
support of his contention that no reason- 
able opportunity of being heard was 
given to the appellant before the penal- 
ty of dismissal was imposed upon ‘him. 
But on being faced with proviso (a) un- 
der Art. 311 (2) of the Constitution, the 
learned counsel did-not pursue this argu- 
ment and in our opinion rightly, Proviso 
(a) reads as under: 

' “Provided that this clause shall not 
apply— 

(a). where a "person is dismissed or 
removed or reduced in rank on the 
ground of conduct which has led to his 
conviction on a criminal charge.” 


18. There is no denying the fact 
that the appellant was dismissed on the 
ground of conduct which led to his con- 
viction on a criminal charge. Learned 
counsel had, therefore, no alternative but 
to rest his case on Rule -237 of the M. P. 
Police Regulations, He has urged that 
Rule 246 would apply only to those cases 
where a police officer has been sentenced 
on conviction of a criminal offence to 
rigorous imprisonment by the trial Court 
and the sentence has been upheld on 
appeal, or ne appeal has been lodged. He 
wants us to read the words ‘by the trial 
Court’ after the words ‘rigorous impri- 
sonment’ in Rule 246. His argument is 
that ‘since in the present case the appel- 
lant was not sentenced to rigorous im- 
prisonment by the trial Court, but the 
High Court sentenced him to rigorous 
imprisonment for the first time under 
S. 330, Rule 246 would have no applica- 
tion. We regret, we cannot accept this 
interpretation. In the first place, the Rule 
provides that the police officer must have 
been sentenced on conviction in a crimi- 
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nal offence to rigorous. et eS asicact oat and 
in case there is an appeal, the sentence 
must have been upheld. The fact that 
sentence of rigorous 
‘| been imposed by the High Court, would, 
in our opinion. not take the case out of 
the purview of R. 246. We cannot read 
tke words ‘trial Court’ in the Rule so as 
to limit its scope. It is a well established 
principle of interpretation of statutes 
that the intention of the Legislature has 
always zo be gathered by words used by 
it. giving to the words their plain, nor- 
mal, gremmatical meaning. It is not per- 
massible to read words in a statute which 
ate not there, unless the rule as it stands 
is meaningless, That is not the case here. 
Ve also fail to see any reason why impo- 
sition of sentence of rigorous imprison- 
ment by the High Court should in any 
way be placed on a lower footing: than 
the sentence of imprisonment a by 
a subordinate Court. 


19. There is yet 
o- the matter to which we might usefully 
advert, Reference may be made to Rule 
237 of the Regulations, which .reads as 
under : 


"247. When a police officer -has been 
convictéd of a criminal offence and has 
been sentenced to simple imprisonment 
o? fine, he shall not necessarily be 
missed but may be retaired in the force 
with the sanction of the Inspector-Cene- 
ral, if his retention appears desirable.” 


20. A comparison of Rules 246 
and 247, leaves no doubt. that Rule 246 
would apply in case of rigorous impri- 
sonment that is, where a police officer is 
sentenced to rigcrous imprisonment, the 
althority competent to impose depart- 
mental punishment upon him has no op- 
tion, but to dismiss him whereas accord- 
img to Rule 247, in case of simple impri- 
sonmen? the departmental authority has 
discretion to dismiss him or not to dis- 
miss him according to the facts and cir- 
cimstances of each case. We are, there- 
fere, of the opinion that the appellant’s 
case has been rightly dealt with. under 
Fule 246 and there is no substance in the 
sscond contention either. 


21. The result is that this appeal 
fails and is hereby dismissed. But iri the 
circumstances of the case we make - no 
arder as ‘to costs. 
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SHIV DAYAL, J. 
The Union of India and others, Ap- 
plicants v. Ayodhya ‘Prasad Parmesh- 
waridas, Non-applicant, 


Civil Revn. No. 883 of 1972, D/. 9-8- 
1974,* 


(A) Railways Act (1890), S. 74 — 
Consignment of ground-nut oil — Two 
rates not prescribed — Consignment 
would be deemed to have been booked at 
railway . risk rate notwithstanding letters 
“OR” on the railway receipt — S. 92 of 
the Evidence Act is not attracted. 

Where two different rates are not 
prescribed the goods must be deemed to 


have been booked at the railway risk 
_ rate no matter whether on the railway 
receipt the letters OR or the. words 


“owners’ risk rate” have been written. 
because the booking officer has no autho- 
rity in law to enter into any such spe- 
cial contract with the- consignor. That 
being the statutory provision S. 92 of 
the Evidence Act would not be in point 
at all.inasmuch as the question does not 
depend on any witness’s evidence. 

. (Paras 12, 14, 16) 
Cases Referred : ` Chronological Paras 
AIR 1969 SC 817 = (1969) 2 SCJ 203 10 
AIR 1967 Pat 425 = 1968 BLJR 613. 

10, 11 


(1703) 2 Ld Raym 909 = 92 ER 107, 11 


R. K. Fandey, for Applicants; Ravin- 
dra Kumar Verma,. for Non-Applicant. 


‘ORDER :— The 'respondent’s suit 
was for the recovery of Rs. 579.59 on “ac- 
count of short delivery and damages 
against the Union of India, represented 
by the-South Eastern Railway, the Cen- 
tral Railway and the Western Railway. 
The suit ccnsignment was booked from 
Panelimoti' to Raigarh vide railway re- 
eeipt Ex. D-3 and forwarding ` note Ex. 


D-5. Out of 660 tins of groundnut oil, 17 


tins were damaged, 9 tins were complete- 
ly crushed and the contents of 8 tins 
weighed only 80 kgs: It has been found 
by the trial Court that there was short 
delivery of 13 tins and 4 kgs, of oil, the 
value of which was Rs. 554.59 P. It pass- 
ed a decree for the entire amount claim- 
ed. , 
2. It was aveérred in paragraph 5 
of the. plaint that the consignment was 


* (Against t order of B. P, Gauraha, Addl. 
Dist. Magistrate, Raigarh in Small C. S. 
No. 14 ọ2 1972, D/-. 17-8-1972.) 
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booked at railway risk rate. This was de- 
nied in paragraph 5 of the written state- 
ment and it was contended that the con- 
signment was booked at the owner’s risk 
rate. 

3. It was argued for the peticzioner 
that since the railway receipt c_early 
shows that it was booked at owner’s risk 
rate, it was, for the plaintiff to prove, in 
the first instance, that there was aegli- 
gence or misconduct on the part o: the 
railway administration or any of its ser- 
vants within the. meaning of Section 73 
of the Railway Act. 

A. Under Section 11 of the Rail- 
way Act, 1854, the railway company was 
answerable for loss or injury, when it 
was caused by gross negligence or mis- 
conduct on the part of their agenis or 
servants. This continued to be the case 
until the Carriers Act, 1865, was passed. 


5. The Ralways Act of 1879 re- 
pealed the provisions of the Carriers Act 
as regards the railway and the liebility 
was that of the insurer. 

6. The Railways Act of 189C sub- 
stituted the obligation of an insurer by 
the obligation of a bailee. Now by Act 
No. 39 of 1961, new sections have been 
introduced in the last mentioned Act so 
that the basic liability of the railway is 
that of a carrier or an insurer, The rail- 
way is primarily liable for loss, destruc- 
tion, deterioration, etc. and the barden 
of proof is on the railway to escape from 
that liability. In proper cases, the Vourt 
may make a presumption under § 114, 
illustration (g) of the Evidence Act. 
However, an exception is made where 
the goods are booked at the owner’s risk 
rates, In the latter case, the railway ad- 
ministration is- not liable except on proof 
that the loss, damage, deterioration, etc. 
was due to the negligence or miscoaduct 
on the part of the railway administra- 
tion or its servants, 

7. It is contended by the learned 
counsel for the petitioner that sinc2 the 
consignment was booked at the owner’s 
risk rate, it was for the plaintiff to prove 
negligence or misconduct within the 
meaning of Section 74, Shri Verma larn- 
ed counsel for the plaintiff strenuously 
contends that although the words ‘own- 
er’s risk’ appear on the railway receipt, 
as there were no two rates prescribed 
for groundnut oil, it must be said that 
the consignment was booked at the rail- 
way risk rate. 


8. Section 42 of the Railways Act 
confers on the Centrai Government 
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power to classify or reclassify any com- 
modity. 

9. Section 29 enacts that the Cen- 
tral Government may, by general or spe- 
cial order, fix maximum and minimum 
rates for the whole or any part of the 
railway and prescribe the conditions in 


“which such rates will apply. 


10. In Chapter VIII of the Goods 
Tariff (Part I) at page 316, groundnut 
oil is mentioned in Division D — ‘Oils’. 
Shri Verma’s argument is that there is 
only one rate prescribed for groundnut 
oil. It must, therefore, be the railway 
risk rate, Reliance is placed on Union of 
Indie v. Brijlal, AIR 1969 SC 817 and 
Union of India v. Sadhu Ram, AIR 1967 
Pat 425. 


11. It will be useful to refer to 
certain provisions of the Railways Act: 

(1) Under the Indian Railways Act, 
1890, as it stood before the amendment 
Act No. 39 of 1961, the liability of the 
railway administration was that of a 
bailee. But by virtue of the amendment 
Act No. 39 of 1961, the liability of the 
railway administration is now that of a 
common carrier. 


(2) The principle that a common car- 
rier is liable as an insurer of goods was 
laid down more than 200 years ago in 
England in Coggs v, Bernard, (1703) 2 
Ld Raym 909 at p. 918, in which Holt, 
C. J., said:— 

“The common carrier for reward is 

entrusted to carry goods against all 
events but acts of God and of the ene- 
mies of the King.” 
However, extensive provisions have been 
made in the Indian Railways Act to re- 
lieve the railway administration of its 
basic liability as common carrier, 


(3) The amendment Act No. 39 of 
1961 seeks to lay down the basic respon- 
sibility of the railway with reference to 
three periods of time during which the 
goods may be in its possession: (a) Upto 


‘the termination of transit, i.e., upto the 


time allowed for unloading from the 
railway wagons without payment of de- 
murrage; (b) within the period 30 days 
after the termination of transit; and (c) 
after 30 days after the termination of 
transit. Sections 73 and 74 lay down the 
basic responsibility during (a) and Sec- 
tion 77 during (b) and (c). 

(4) Section 73 enacts the general res- 
ponsibility of the railway administration. 
It is responsible for the loss, damage, 
deterioration, etc., in transit, which may 
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arse from any cause, except those enu- 
me2rated in Section 73 (a) to (i). 

(5) Where the loss, damage. etc., is 
die to any of the causes enumerated in 
Section 73 (a) to (il, the railway admin- 
istration will not be liable, if it proves 
that it has used reasonable foresight and 
care in the ¢arriage of animals or goods. 
But if that is not so proved, then the 
ralway administration is not relieved of 
its general responsibility for loss, dama- 
ges, etc. although it was due to any of 
the causes enumerated in Section 73 (a) 
to (i). l l . 

(6) An exception to the above rule is 
that if animals or goods are tendered to 
be carried at the 'owner’s risk rate’, then 
the railway administration shall be 


licble only upon proof that the loss; da~, 


mage, deterioration, etc, was due to 
negligence or misconduct on the part of 
the railway administration or of any of 
its servents. However, in order that the 
railway administration may avail itself 
of the kenefit of this exception, which is 
ecntained 
prove that it has prescribed two different 
tariff races for the carriage of animals or 
gcods concerned, namely, (a) the ordi- 
nery tariff rate (also called the railway 
risk rate) and (b) special reduced rate, 
(also caled the owner’s risk rate), The 
ordinary tariff rate is railway: risk rate. 
Tae question of owner’s ‘risk rate arises 
. orly when there are two rates prescribed 
but not otherwise. If it is proved that 
there are two such rates, then it is for 
the plaintiff to prove that the sender or 
hë agert elected in writing to pay the 
railway risk rate in which case the rail- 
way administration must issue a certifi- 
cate to the consignor to that effect. 

(7) If the railway administration 
dces not plead or prove that two rates of 
tariff have been provided, the case does 
nct fall within the exception contained 
in Section 74 and the railway administra- 
tian will be liable in terms of general 


responsidility as laid down in Section 73. — 


See Union of India v. Sadhu Ram (AIR 
1667 Pat 425) (supra). 

12. ‘The true position of the law 
as regards the responsibility of the rail- 
way in respect of goods or animals’ carri- 
ec by it under the Railways Act, as am- 
erded by Act No. 39 of 1961, may be 
-summed up thus:— . 

(1) The basie responsibility of the 
rzilway, which was that of a bailee un- 
der the Railways Act of 1890, has been 
substituted by virtue of amendment Act 


in Section 74 (a), it has to. 
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No. 39 of 1961, by the responsibility of 
a common carrier akin to an insurer 
(Section 73). However, certain provisions 
have been made to relieve the rail- 
way administration of this basic respon- 
sibility .(Section 74 and the following 
section wnich are in the form of excep- 
tions). 

(2) The general responsibility under 
Section 73 for loss, damage, ùon-delivery, 
etc., in resp2ct of goods or animals car- 


‚ried by it is of the railway. The railway 
‘is always responsible whether or -not 


there was negligence- or misconduct on 
the part of the railway administration or 
any of its servants. The railway is res- 
ponsible whatever may be the’ cause. 
This is subject to certain exceptions, two 


.of which.may be mentioned here: `` 


(i) One exception is that if loss, des- 


„truction, ete., arises from any of the 


causés enumerated in clauses (a) to (i) of 
Section ‘73 (i.e. act of God, act of war, 
latent defecz, fire, explosion or any un- 
foreseen reason, etc, ete.) then the rail- 
way is not liable. Provided it further 
proves that it has used reasonable fore- 
sight and care in the carriage of. the ani- 


mals or goods (Section 73). 


(ii) Another exception is when goods 
are booked at the owner’s -risk rate, in 
which »case the railway administration is 
responsible only when it is proved that 
the loss, damage, non-delivery, ete., in 
transit of animals or goods was due to 
the negligence or misconduct on the part 
of the railway administration or any of 
its servants; but not otherwise. 

(a) However, to avail itself of the 
benefit of this ‘exception, the railway 


“must prove that there are two rates pres- 


cribed for the particular goods or ani- 


. mals in question; (i) Ordinary tariff rate 


(also called railway risk rate); and (ii) 


special reduced rate (also called owner's 


risk rate). If such two different rates 
are not prescribed, the goods must be 
deemed to have been booked at the rail- 
way risk rate, no matter whether on the 
railway receipt the letters “OR” or the 
words ‘owner's risk rate’ have been writ- 
ten, because the booking officer has no 
authority in law to enter into any such 


' special contract’ with the consignor. 


-(b) In such a case, the goods would 


‘be deemed to have been tendered to be 


carried: at railway risk rate. 

(c) But the railway cannot avail it- 
self of this exception, if the sender or 
his agent has elected in writing to pay 
railway risk rate prescribed. In such a 
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case, the railway administration is bound 
to issue a certificate to the consignor to 
that effect. Once the goods are booked at 
the railway risk rate, the exception does 


Ramkishan v. 


not come into play and the railway is. 
responsible as under Section 73 (see Sec- 


tion 74). 

13. Shri Pandey, learned counsel 
for the petitioner strongly argues that in 
the present case, the goods were actually 
booked at the owner's risk rate, Learned 
counsel relies on the letters “OR” which 


stand for ‘owner’s risk’ in the railway re- 


eeipt (Ex. D-4). 

14. In the present case; there is 
no pleading or proof that there were two 
different rates for groundnut oil within 
the meaning of Section 74 of the Act. The 
exception, therefore, has no application 
to this case. It will be deemed that the 
consignment was booked at ordinary 
tariff rate (railway risk rate) so as to at- 
tract the general responsibility of the 
railway administration under Sec. 73. 


15. On the contrary, Skri Verma’ 


has shown me from Chapter VIII of the 
Goods Tariff Rules, 1965, General Classi- 
fication of Goods, in which | groundnut 
oil stands at page 316 in Division ‘D’. The 
_ scheme of the rules is that where the let- 
ters ‘O R’ are written-in the schedule, 
there are two differerit rates. within the 
meaning of Section 74 of the Act. But 
where the letters 'O R’ are not written, 
there is only one rate and that rate is 
railway risk rate, As against groundnut 
oil, the letters ‘O R’ are not there. There- 
fore, there was only one rate and that 
rate was railway risk rate. That being so, 
the letters 'O R’ on the - railway receipt 
are without meaning. If the consignor 
was charged- and he paid the railway risk 
rate within the meaning of the law, the 
case cannot be brought within the excep- 
tion. 


16. Shri Pandey further contends 
that under the statutory provision under 
Section 92 of the Evidence Act since in 
the railway receipt and the forwarding 
note it is specified that the consignment 
was booked at owner’s risk rate, no oral 
evidence can be produced to contradict, 
add to.or subtract from the terms of the 
contract. As I have already pointed out, 
the statutory provisions are that unless 
there are two rates prescribed for a par- 
ticular commodity, no question of own- 
er’s risk rate arises, A station Master or 
any other railway authority has no power 
or authority in law to enter into any 
such agreement with the consignor that 


aby an agriculturist, whether in 
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though the railway has ‘not prescribed 
owner’s risk rate; yet the Station Master 
can .create and substitute one, Section 92 
of the Evidence Act is not in point at all, 
inasmuch as the question is not whether 
any. oral evidence is admissible. The view 
that I take is based on the provisions con- 
tained in the statute and not on any wit- 
ness’s evidence. | 
V7. In the ‘result, the revision is 

dismissed .with costs. 
Revision dismissed. 


Collector, Jabalpur 


i 


AIR 1977 MADHYA PRADESH 21 


SHIV DAYAL, C. J. AND 
S5. S SHARMA, J. 


Ramkishan Agarwal and 
Petitioners v. The Collector, 
and others, Respondents. 


Misc, Petn. No. 722 of 1976, D/- 24-9- 
1976. 


(A) Constitution of India, Art. 46 — 
Object of, 


Art. 46 envisages exploitation of such 
debtors as are defined in the- relevant 
Debt Relief Act and aims at their protec- 
tion from such exploitation. (Para 9) 


(B) Constitution of India, Sch. 7, List 
2, Entry 30'— Entries — Construction — 
Rules of — M. P. Gramin Rin Vimukti 
Tatha Rin Sthagan Adhiniyam (32 of 


another, 
Jabalpur 


1975), Pre; S, 5-A (as introduced in 1976) 


— Constitutional validity. (Interpretation 
of Statutes). 


Entry 30 of List 2 of Sch. 7 must be 
read as a whole so that the word ‘agricul- 
tural’ must be interpreted to harmonise 
it with ‘money lending and money-len- 
ders’. The framers of the Constitution 
have, by this Entry, empowered the State 
Legislature to relieve agriculturists of 
their indebtedness, Relief to agricultur- 
ists must be the true import of the ex- 
pression.’ Irrespective of. whether the 
indebtedness be agricultural or non-agri- 
cultural, all debts will fall within the 
scope of this Entry, if they are incurred 
connec- 
tion with agriculture or otherwise. AIR 
1971 SC 161, Relied on, Case law discus- 
sed. T ba f e? A (Para 10) 

Section 5-A of M. P. Act 32 of 1975 
as introduced in 1976 is a provision of 
necessity because when such a law is 
made to give relief to the weaker sec- 
tions of the society, there must be legis- 
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lative sanction behind it and contraven- 
tioa of the provision must be made puni- 
sheble, otherwise, creditors from whose 
exploitation protection is afforded, may 
not care to comply with m law, 
i (Para 17) 

Therefore, there was legislative 'com- 
petence in the Madhya Pradesh State 
Legislative Assembly when it enàcted the 


M. P. Act No. 32 of 1975 and its Amend- 
ment Act No. 29 of 1976, whereby S, 5-A 


was enacted. (Para 18) 


There is nothing in the Act which 
empowers either the Collector of the 
Sud-divisional Officer to institute any 
preceeding before them tə give ‘relief 
under the Act; for instance, either to de- 
clare that any debt is wholly discharged 
or to enforce the release of any property, 
mcvable or immovable, and to put the 
de>tor in possession thereof. No doubt, 
in case cf such contravention as may fall 
within the mischief of S. 5-A, the autho- 
rites may prosecute the offender-credi- 
tor, ' (Para 10) 

Mere act of revenue authorities in 
aporising the debtcrs and creditors re- 
sicing in the villages, of their respective 
rights and obligaticns flowing ‘from ` the 
Act and to warn the creditors that in case 
of contravention o= the provisions of the 
Act, they are liable to be prosecuted un- 
der. the Act cannot be said to mean 
coercion, ie. exercise of. any force ,- or 


compulsion so as to render their acts as 


nill and void being ead the Act. 
(Pare- 21) 
(C) Constitution of India, Art, -31 — 
Right to sum of money is property — 
M P, Gramin Rin Vimukti Tatha Rin 
Sthagan Adhiniyam (32 of 1975), Pre — 
Act, if invades fundamental rights of 
money-lenders under Art, 31, 


There can be no doubt that where 
the M. P., Act 32 of 1975 applies, it de- 
prives the. creditors of their right to re- 
ecver tne debt or retain the: pledged. arti- 
cles or mortgaged prop2rty for some 


time or for all time. All this is ‘Property’. 


within the meaning of Article 31. The 
term ‘Property’ 
irterest which a party may have in pro- 
party. It includes both movable and im- 
movable property; for instance, the right 
o? a mortgagee of a house partakes the 
nature of immovable property, A right 
to a sum of money is property. There- 
fere the Act deprives money-lenders of 
their property within the meaning of 
Erticle 31 (1). AIR 1951 SC 318 and AIR 
1368 SC 1053, Relied on. 
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includes every possible , 


(Para 23). 
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The monzy-lenders are ‘not entizleJ 
to any compensation inasmuch as tney 
are deprived of their property (i) by au- 
thority of law; and (ii) the Act does net 
provide for transfer of ownership cr 
right to possession of any property to the 
State or to a corporation owned or cor- 
trolled by the State. Hence, the M., P. Act 
£2 of 1975 does not invade the fundamen- 
tal rights. of the money-lenders under 
Art. 31 of the Constitution. (Para 23) 

(D) Constitution of India, Art. 361 — 
Scope — M. P. .Gramin Rin Vimukti 
Tatha Rin Sthagan Adhiniyam (32 of 
1975), Pre — Act, if violative of Art. 301. 

Art- 301 of the Constitution when 
read in its proper context and subject -o 
the limitations prescribed by other Arti- 
cles in Part XIII, must be regarded as 
imposing a constitutional limitation on 
the legislative power of Parliament and 
the State Legislatures, This Article will 
be violated when restrictions are imposed 
at the frontiers of any State or at any 
stage, prior or subsequent. But, as is 
clearly séen from the provisions of the 
M. P, Act 32 of 1975, no such restriction 
or barrier kas been imposed, The Equi- 
dation of any debt is no obstruction. or 
barrier on tae right of free trade, ‘eom- 
merce and ‘intercourse conferred by this 
Article. It relates to previous transac- 
tions. Hence, the M. P. Act.32 of 1975 is 
not violative of Art, 301 of the Constitu- 
tion. | (Pare 24) 
_ (E) Constitution of India, Art, 226 — 
Anticipatory writs — Issuance of — Per- 
missibility. | 


It is not necessary to issue any such 
anticipatory writ, when the money~len- 
ders challenging ‘the validity of M. P. 
Act 32 of 1975 have not produced before 
the High Court. any notice issued by the 
revenue. authority for any future date, 
nor have they made any statemen: on 
affidavit about any threatened action to 
be taken at any time, | (Para 25) 
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R. K. Pandey, for Petitioners; S. L. 
Saxena, Govt. Advocate, for Respcndents. 

SHIV DAYAL C. J.:— By tris pe- 
tition under Articles 226 and 227 of the 
Constitution of India, the constitutional 
validity of the Madhya Pradesh Gramin 
Rin Vimukti Tatha Rin Sthagan .\dhini- 
yam, 1975 (No. 37 of 1975) has been chal- 
lenged, It is contended that the different 
provisions of the impugned Act are ultra 
vires the Constitution. It seeks a vrrit to 
restrain the respondents from enforcing 
their orders served on the pet:tioners 
through the Patwari to produce all the 
pledged ornaments before the Sub-divi- 
sional Officer, Jabalpur. 


2. The petitioners carry cn the 
business of money-lending, They advance 
money to the members of Sckeduled 
Castes and Scheduled Tribes, to small 
and marginal farmers and also to others 
who are not covered by the Act. It is 
averred in the petition that on July 18, 
1976, respondents Nos. 3 and 4, wro are 
Patwaris, approached the petitioners and 
told them that they were required to 
produce all the pledged ornamen:s in- 
volved in their money-lending business 
and the account books before the Sub- 
divisional Officer, Jabalpur, at Camp 
Barela on July 25, 1976, with a view to 
return them, The Patwaris took their 
Signatures on a piece of paper in token 
of the intimation given to them, of these 
orders of respondents Nos. 1 and 2 (the 
Collector and ‘the S.D.O. respectively). 
The Patwaris refused to supply them 
with a copy of the order, but told them 
that notices were being issued to them 
for production of the ornaments as per 
the orders of the Collector and the Sub- 
divisional Officer, Jabalpur, 

3. The petitioners contend that 
the State Government had no legislative 
competence to pass the impugned Act, the 
subject-matter of which is not ccvered 
by any of the Entries, either in List II or 
List III. The effect of the Act is tc ex- 
tinguish the debts due to the debtors 
enumerated in the Act and to enable such 
debtors to receive back their plsdged 
movable-and mortgaged immovable pro- 
perties without repaying the debts. for 
which they pledged them as security. 
The impugned Act does not take into ac- 
count the extent of property and the pay- 
ing capacity of the debtors, It | extin- 
guishes their debts even .though their 
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properties may be worth more than the 
debts and they may have the 
capacity to discharge their debts. 
There is no limit on the amount of 
debt, which will be discharged. Thus, the 
petitioner’s fundamental rights guaran- 
teed under Article 19 (1) (f) and (g) and 
also under Article 301 of the Constitu- 
tion are violated. The Act robs or de- 
prives the petitioners of their money 
without anything being paid to them in 
return, either fully or proportionately, 
either ‘immediately or by instalments, and 
thus infringes the rights guaranteed by 
Article 19 of the Constitution, 


4. The object of the Act is to 
provide relief from indebtedness to mem- 
bers of the Scheduled Castes and Sche- 
duled Tribes, small and marginal far- 
mers, landless agricultural labourers and 
rural artisans in rural areas. The reliefs, 
which the Act affords to them, except to 
small farmers, are contained in Section 4 
of the Act, which may be summed up 
thus:— 


(a) Every debt advanced before the 
commencement of the Act (including in- 
terest) payable by the persons of the 
above classes shall be deemed to be 
wholly discharged. 

(b) Jurisdiction of the Civil Court is 
barred for the recovery of such debts. 

(c) Execution and other proceedings 
in respect of any decree, whether for 
money or sale, or foreclosure, shall 
stand withdrawn and the property of the 
debtor under attachment shall forthwith 
be released. 

(d) Every such debtor in detention 
in civil prison shall be released. 

(e) All suits and proceedings pend- 
ing against such debtors shall abate. 

(f) Every property pledged shall 
Stand released in favour of such debtor 
and the creditor shall’be bound to return 
the same to the debtor forthwith. 

(g) Every mortgage executed by such 
debtor shall stand redeemed and the 
mortgaged property shall be released in 
favour of such debtor. 


5. Section 5 provides for reliefs to 
small farmers, which may be summed up 
as follows:— 

(i) Recovery of every debt advanced 
before the commencement of the Act 
shall stand suspended for a period of one 
year from the date of its commencement. 

(ii) Any proceeding pending for re- 
covery in any civil Court shall stand 
postponed till the expiry of the said pe- 
riod of suspension. | 
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(iii) No Civil-Court shall entertain 
any suit or proceeding for the recovery 
of such debt during the.period of such 
suspension: É 
The State Government- 
extend the said period of suspension: by 


a further period noz exceeding one year - 


at a time. . - 


6. Section 6 provides for excep- 
tions. The Act does not apply to (a) any 
rert in: respect of property let out to such 
debtor; (b) any liability arising out of 
breach of trust or any tortious: liahility; 
(c) any liability in respect of wages or 
remuneration for service. rendered; (d) 
any liability for maintenance under a 


desree or otherwise; (e) debt due to the. 


Central Government or any State Gov- 


ernment or any locel authority or a bank-. 
ing company, or any co-operative soc-ety:. 


or any Government society; and (f) price 
of goods purchased by such debtor. 

7. ‘By Amendment Act No, 29° of 
1976, Section 5-A has been ‘introduced, 


which provides for penalties, (1) Ne ere- . 


disor shall refuse to return or re+deliver 


pessession to the cebtor of the property- 


pledged or mortgaged . by him; which 
stands released or redeemed in favour’ of 
such debtor under the Act. (2) A crecitor 


is prohibited from accepting any payment - 


against any claim for such debt which 
hes been discharged, or the recovery of 
waich has been suspended under the. ‘Act. 
(3) For contravention of either (1) or’ (2) 
atove, punishment with imprisonment 
which may extend to one yedr or fine 
which may extend to Rs. 1,000 has. been 
provided, `> > seg 


8. These special rights have been 


conferred on such debtors and the above- 
szid liabilities have been imposed on 
their creditors. The abovesaid categories 
ot debtors have been defined in the Act 
as follows:— ee ee 

- "3 (e) ‘Landless agricultural labour- 
e” means a person who does not hold 
any agricultural land and whose princi- 
pal means of livelihood is manual labour 
on agricultural land. 

(k) ‘Rural artisan’ means a person 
who does not hold any agricultural land 
and— E o 

(i) -whose principal means of Eveli- 
kood is production or repair of tradition- 
al tools, implements., and other articles 
cr things used for agriculture or purposes 
encillary thereto; in rural area; or 

(ii) who normally earns his liveli- 


hood by practising a craft either. by - his : 


- s - culturist, who, — 
is empowered, to 


-than half hectare of 


interests of the weaker sections 


cwn. labour.or by the labour of the mem- 
ber of his family in rural area, 

(g) ‘Marginal farmer’ means an agri- 

(i) in case of a member of Scheduled 
Caste or Scheduled. Tribe holds not ex- 
ceeding one hectare of irrigated or two 
hectares of unirrigatetd agricultural land 
and who cultivates personally such land; 
. (ii) in case of a person other than a 
member ot Scheduled Caste or Schedul- 
ed Tribe, holds an agricultural land not — 
exceeding ‘half hectare of irrigated or one 
hectare of unirrigated land and who cul- 
tivates. personally such land | 


-7 "(1)" "Small farmer’ means an agricul- 
‘turist other than a member of Scheduled 


Caste or Scheduled Tribe who holds more 
irrigated or -one © 
hectare of unirrigated but not exceeding 
one hectare of irrigated or two hectares 
of unirrigated agricultural“ land- and who 
cultivates personally such land.” 

From these definitions, it. can clearly be 


"seen that the persons who have been af- ` 
‘forded the 


statutory protection consti- 
tute a very weak section of the society. 
Their: means are, evidently negligible. 
Such persons are presumably ‘unable to 
pay any debt and they go on paying inte- 
rest, That too may- ‘perhaps. be endless. 
They may never be in a position to repay 
the: whole of the principal. oo 

9. Article 46 of the Constitution 


-contains one of the directive principles-of 


State policy. as follows:—_ 

“The State shall promote with spe- 
cial care. the educational .and economic 
of the 
people, and in particular, of the: Schedul- 
ed Castes and the Scheduled Tribes, and . 
shall protect them from. social injustice 
and all forms of exploitation.” 
This Article envisages exploitation of 
such debtors as are defined in -the Act 
and aims a‘ their protection from- such 
exploitation. 

10. We have. no doubt that the 
State Legislature was competent to enact 
this law which falls within Entry 30, 
List II of the VIIth Schedule to the Con- 
stitution: — oY 

“30. Money-lending and money-len- 
ders; relief of agricultural indebtedness.” 
It was an argument that the expression 
‘agricultural indebtedness” in this Entry 
refers to debts incurred in connection 
with agriculture only so that in every 
case it will‘be a matter for trial whether 
the debt was incurred in connection with. 
agriculture exclusively: We do-not accept 
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this narrow interpretation. In our opin- 
_ ion, the Entry’ must be read as a whole 
so that the word ‘agricultural’ must he 
interpreted to harmonise it with ‘money-~ 
lending and: money-lenders’. The framers 
of the Constitution have, by this Entry, 


empowered the State Legislature to cre~ ` 


lieve agriculturists of their indebtedness 
Relief to agriculturists must be the true 
import of the expression. Irrespective of 
whether the indebtedness be agricultural 
or non-agricultural, all debts will fall 
within the scope of this Entry, if they are 
incurred by an agriculturist, whether in 
connection with agriculture or  cther- 
wise. 


11, In Niemla Textile Finishing 
Mills Ltd. v, The 2nd Punjab Tribunal, 
1957 SCR 335 = (AIR 1957 SC 329), 
their Lordships held that the entries in 
the legislative list should not be given 
a narrow construction. They include 
within their scope and ambit all ancillary 


matters which legitimately come within 
the topics mentioned therein, 
12. In Chaturbhai. v. Union of 


India, (1960) 2 SCR 362 = (AIR 1960 SC 
424), it was held that in the interpretation 
of the scope of the entries, the widest 
possible amplitude must be given to the 
words used and each general word must 
be held to extend to ancillary or subsi- 
diary matters which can fairly be said 
to be comprehended in it. 


- 13. In Waverly Jute Mills v. Réy- 
mon & Co., (1963) 3 SCR 209 = (AIR 
1963 SC 90), it was. held -that it is well 
established rule of construction of the 
Entries in the list that they should be 
interpreted broadly and not in a narrow 
sense. They must not be so construed as 
to render them futile or otiose. 


14, Then, again, in Banarsi Dass 
v. Wealth Tax Officer, ATR 1965 SC 1387, 
the Supreme Court reiterated that the 
relevant words used in the Entries of the 
Tth Schedule must receive the widest in- 
terpretation and it has been further ob- 
served that it is not reasonable to import 
any limitation in interpreting a particu- 
lar Entry in the list by comparing it or 
contrasting it with any other Entry in 
that very list. While the Court is deter- 
mining the scope of the area covered by 
a particular Entry, the Court must inter- 
pret the relevant words in the Entry in 


a natural way and give the said words 
the widest interpretation, 
15. The Kerala Agriculturists 


Debt Relief Act was held to be within 
the purview of Entry 30 of the State 
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List in Chalapuram Bank v. Mammad 
Koya, 1961 Ker LT 470. 
16. In Khajamian Waxi Estates 


etc. v. State of Madras, Civil Appeal No. 


' 9480 and others of 1966 and some other 


appeals of 1967 and some others of 1968, 
decided on November 18, 1970 = (report- 
ed in AIR 1971 SC 161) their Lordships 
of the Supreme Court laid down thus:— 


“Tt was next urged that the provi- 
sions in the impugned Acts recucing the 
liability cf the tenants in the matter of- 
payment of arrears of rent, whether de- 
ereed or not was beyond the legislative 
competence of the State Legislature. This 
contention is again untenable, Those 
arrears are either arrears of rent or debts 





due from agriculturists. If they are treat- 


ed as arrears ot rent then the State Le- 
gislature had legislative power to legis- 
late in respect of the same under Entry 
18 of List If of the VIIth Schedule. H 


they are.considered as debts due from 


agriculturists then the State Legislature 
had competence to legislate in respect of 


the same under Entry 30 of the same 


list.” 


(Underlining by us) 

We think that this high authority of the 
Supreme Court directly supports us iÐ 
the view .we take. 

17.: Section 5-A is also valid, It- is 
a provisicn of necessity: becacse when 
such a law is made to give relief to the 
weaker sections of: the society, there 
must be legislative sanction behind it 
and contravention of the. provision must 
be made punishable. otherwise, creditor 
from whose exploitation protection is 
afforded, may not care to comoly with, 
the law: 

18. We, therefore, hold -zhat there 
was legislative competence in the Ma- 
dhya Pradesh State Legislative Assembly 
when it enacted the Madhya Pradesh 
Gramin Rin Vimukti Tatha Rin Sthegan 
Adhiniyam, 1975 (Act No. 32 of 1975) and 
its Amencment Act No. 29 of 1976, where- 
by Section 5-A was enacted. 

19. It was then contended by the 
learned counsel for the petiticner that 
there is no special machinery provided in 
the Act to enforce the rights and obliga- 
tions under it. This is right, whereas spe- 
cial rights have been conferred on the 
weaker sections of the society that their 
properties, movable and immovable will 
be released and possession restored to 
them, the question is if the creditor dces 
not comply with it voluntarily, where is 
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tke forum to enforce it, except under the 
general law, ie, by taking recourse to a 
civil suit? That procedura, as is well- 
known, is an intricate and lengthy one. 
It is a matter of common experience that 
it takes many, years for € weaker | party 
tc get a decree, 
means end perhaps no time to indulge in 
litigation ‘against a-strong creditor who 
may be well to do and wao can afford to 
protract litigation and thus frustrate end 
-defeat the very: object of the Act. Be- 
sEles, even in the case o7 an honest and 
well meaning creditor, who may be will- 
irg to restore only, that property which 
really belongs to such debtors but .no 
ocher, there has ta be, at any rate, a spe- 
seal forum, in- the absence of which the 
only remedy is by a suif in the civil 
Court, Leaving them to resort to a civil 


snit would itself work hardship particu- . 


lerly to such weaker’ ‘Sections of the ső- 
c ety. ; 

The creditors are also to be protect 
ei against ill-advised or motivatively in- 


sigated debtors from cleiming movables , 
and immovables; when, the same is not . 
due, In this State, H is e matter of very 
common experierice that -here have been | 


numerous cases in which deeds' embody- 
img out and out sale have’ been assailed 
as fictitious or nominal: which could have 


reaver been intended as sale deeds but:as | 


having been. got- executed merely-as se- 
cirity Zor repayment of the debts, And 


there have also. been cases whére. genuine | 


sale deéds‘have been falsely alleged to 
b2 bogus or ‘nominal, or to have been in- 
tended merely as ' securite for repayment 


of débts.-In the ` absence of a` special : 


forum, it'is only the Civil Court when 
can determine such disputes, 


20. There is nothing in the. Act 


which empowers either tne Collector or | 
‘the Suk-divisional Officer to institute any 
‘proceeding before them to give reliei? un- , 
dsr the Act: for instance, either to de= 


c_are that any debt is wolly discharged 
o> to enforce thè release of any property, 


movable or immovable, and to put the ' 
‘d2btor in possessicn thereof. No doubt, in - 


case of such contravention as may fall 
within the mischief of Saction 5-A, 


creditor. 


= Bie However, in the. case before 
us, it has been stated by the respondents 


‘im the return that they did nothing ex- 


c2pt-to apprise the debtcrs and creditors 
residing in villages, of. ~heir respective 


T-ghits | and -obligations , flowing from the 
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. with -practically no ` 


_ zeal or. 


the - 
aithorities may prosecute the offender- , 
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Act and to warn the creditors that in 
case of contravention of the provisions of 
the Act, they are liable to be prosecuted. 
This, in our opinion, cannot be said . to 


“mean coercion, i.e, exercise of any -force 


or compulsion, If the: Revenue. autha- 
rities, who are intimately connected with 
the rural population, have shown any 
enthusiasm in protecting. the 
rights of the debtors. conferred by, or the 
okligations of ‘the -creditors imposed by. 


the Act, it is only commendable b2cause, 


otherwise, these categories of debtors 
would not even know what rights the law-. 
givers have conferred on them. They are 
illiterate and hardly come in contact with 
lawyers or legislators, On the other hand, 
if any revenue officer has over-stepped 
his: powers and tried to arrogate” juris- 
diction of the civil Court in initiating or 
taxing cognizance of eny suit or proceed- 
ing for judicial determination of such- 
rights or obligations, such acts of theirs 

would be struck down as null and void 
being ula vires the law. 


` 22. “In the present case, there is 
mo evidence of any such high-handed- 
ness: or outrage on the, a of any of the 
respondents.. 


E 
t 


23. The next contention is that 
while the impugred Act deprives the pe- 
titioners of their property, it does not 
provide for compensation to be paid to 
them. Therefore, the Act invades the pe- 
titioner’s fundamental right under Arti- 
cle 31“of the Constitution. There can be 


“no. doubt that where the Act applies, it 


deprives. the creditors .of their right to 
recover the debt or retain the pledged 
articles or mortgaged property for some! 


. time or for all time. All this is -"Pro- 
perty” within the meaning. of 
Article 31. The term “property” 
includes every: possible interest 


which a party may have in property. It 
includes both movable and immovable 
property; for instance, the right of a 
mortgagee of a house partakes the nature 
of immovable property, (See- State of 
Bombay v. F. N. Balsara, 1951 SCR 682 
= (AIR- 1951 SC 318 at p. 328). -In State 
of M. P. v, Ranojirao, (1968) 3 SCR 489 
= (AIR. 1968 SC 1053), it has. been held 


| that a right to a sum of ‘money is . pro- 


perty; Therefore the Act deprives money- 
lenders of _ their property within the 
meaning of Article 31 (1) of the Consti- 
tution, which runs thus: re 


“No person shall be peers of: his 
property save by authority-of. law.” 


_ 
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However, the right to compensation is 
bestowed by Article 31 (2), which pro- 
vides that no property shall be comnpul- 
sorily- acquired or requisitioned save for 
a public purpose and save by authority 
of a law which provides for acqusition 
or requisitioning”. ‘But it is enacted im 
clause (2A) of the same Article:— 
“Where a law does not provide for 
the tratisfer of the ownership or right to 


possession of any property to the State 


or to a-corporation owned or controlled 
by the State, it shall not be deemed to 
provide for the compulsory acqu.sition 
or requisitioning of property, no -with- 
standing that it deprives any perscn of 
his property.” 

Therefore, the petitioners are not entitled 
to. any compensation inasmuch as they 
are deprived of their property (i) Ey au- 
thority of law; and (ii) the Act dos not 
provide for transfer of ownership or 
right to possession of any property to the 
State or to a corporation owned or con- 
trolled by the State. This contention 
must also, therefore, be rejected. 


24. It is also a contention o7 the 
petitioners. that the Act infringes the 
right under Article 301 of the Constitu- 


tion, which confers the right of free 
trade, commerce and intercourse through- 
out the territories of India. We do not 
see any substance in this contention. 
That Article confers freedom as of right 
to free movement of persons or things, 
tangible or intangible, commercial or 
non-commercial, - unobstructed by bar- 
riers, inter-State or intra-State or any 
other impediments operating as such 
barriers. As held by their Lordships in 
Automobile Transport Ltd. v. Staze of 
Rajasthan, (1963) 1 SCR 491 = (AIE 1962 
SC 1406):— 

“All obstructions or impediments, 
whatever shape they may take, tc the 
free flow or movement of trade or non- 
commercial intercourse offend Artic.e 301 
of the Constitution.” 


Thus, this Article, when read in its pro- 
per context and subject to the limitations 
prescribed by other Articles in Part XIII, 
must be regarded as imposing a corstitu- 
tional limitation on the legislative power 
of Parliament and the State Legisletures. 
This Article will be violated when res- 
trictions are imposed at the frontiers of 
any State or at any stege, prior or sub- 
sequent, But, as is clearly seen from the 
provisions of the impugned Act, no such 
restriction or barrier has been im osed. 
The liquidation of any debt is no obstruc- 
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tion or barrier on the right of free trade, 
commerce .and intercourse conferred by 
this Article, It relates to previous trans- 
actions, This contention must ke rejected 
as untenable and misconceived.: 


25. We have also heard Shri 
Awasthy in Misc. Petition No. 730 of 1976 
(Regd. Partnership Firm ‘Dhannilal 
Labhchand’ and 11 others v. State of 
M. P.); and in Misc. Petition No. 824 of 
1976 (Meghraj v. State of M. P.). Be- 
sides these questions which we have dis- 
cussed above, Shri Awasthy’s complaint 
is that notices-were issued by the Pat- 
wari requiring the petitioners =o appear 
before the Sub-divisional Officer on the 
specified date and at the specified time 
and place, with account books and orna- 
ments for the purposé of returning them 
to agriculturists and also containing a 
threat that in case there was a slightest 
negligence, the authorities will be com- 
pelled to take hard and strong steps. In 
the return filed by the respondents, it 
has been stated that under the law, the 
debtors have - been discharged of the 
debts. 


The creditors in general have not 
well tested the provisions of the Act. 
They avoid to return the property on one 
pretext or the other, At times the credi- 
tors ill-treat the debtors and many com- 
plaints of ill-treatment meted cut to poor 
debtors are pouring in. To avoid the un- 
pleasant situation, it has been thought 
out that meetings of debtors and credi- 
tors should be summoned and creditors 
should be advised to return back the 
pledged ornaments only to those debtors 
who come under the various categories 
as given in the Act and who stand dis- 
charged from debts. Nobody is forced to 
attend the meeting and nobody is forced 
to return the ornaments, In cas2 any cre- 
ditor neglects the advice or avoids to re- 
turn the pledged ornaments, th debtors 
are advised to make a complaint before 
the competent Magistrate. There is neij- 
ther any force nor coercion behind the 
advice tendered. 


The creditors, particularly the peti- 
tioners in the present case, are making a 
mountain of a mole hill...... ” I> may be 
seen that the notices which were issued 
to the petitioners to appear before the 
Tahsildar or other Revenue Officers were 
for dates which have expired; for in- 
stance, June 8, 1976; August 20, 1976; and 
so on, Shri Awasthy vehemently told us 
at the hearing that the Revenve Officers 
harassed the petitioners anc warned 
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them of dire consequences if they would _ sub-clause (2).-The minimum price for 
nct appear on the dates te be fixed kere- sugarcane has to be ‘fixed before -the 
after and that if they .would not obey ‘crushing season starts, At that time, it 
the Sub-Divisional Officer. they would be . would be impossible to find out the re- 
detained under MISA. The Revenue Offi- : covery. of sugar from sugarcane for that 
cers are thus compelling and bringing ' year. In. fixing the minimum price, there- 
undue’ pressure upon them. to submit to an : fore, regard must be had to the recovery 
assumed ` jurisdiction’ wae they have : Of sugar in the ‘previous year, (Para 5) 
nct. , oa ae 
The learned EEE E denies .. Clause 3 does hot in-terms say that 
ali these allegations, There is no material ; the recovery that has to be taken into 
before us to think that senior Revenue ; account. must be for the entire year. It is 
Officers like the Collector-or the Sub- = Open to the Central Government, there- 
D'visional Officer, who should be quite’ ! fore, to have regard. to the recovery for 
experienced; and aware of their.jurisdic- 1 any particular period during a year if 
tion; would, arrogate to'thèmselyes-pow- there is some reasonable basis behind it. 
‘ers which are riot conferred on them ‘The best period for crushing of, sugar- 
by the Act, or,abuse their powers, Shri ` cane from the point of view of yield, of - 
Pandey and. Shri. Awasthy both insisted ‘Sugar is from December to ‘March, The. 
that we should issue directions to the- fixation of price on the basis’ of recovery 
respondents not to fix another date in . from December.-to March will ‘discourage 
fvture, or ‘to summon -the ‘petitioners. , Jn the factory in unnecessarily prolonging 
our opinion, it is not necessary to issue the crushing season, will result in maxi- 
any such anticipatory writ, when the pe- mum production, and ‘will avoid undue 
ticioners have not. produced before us | loss to the ‘sugarcane growers. These con- 
any notice issued by the respondents for siderations which have weighed with the, 
any future date, nor have they made any, Central Government in selecting ‘the pe- 
statement on affida vit about any threaten- riod from December to March cannot be 
ed action to be ‘taken hereafter. _ said to be irrelevant or “unreasonable 
26. This ' petition is, . therefore, and, as Clause 3 (1) (e) of the Order does 
dismissed. -Parties shall bear their . own , not specifically lay down ‘that Peer eae 
ecsts. The.amount of security shall be should be’ taken for anven Season A 
refunded to the petitioners. . year, it cannot be held that the Central 
Petition dismissed. Government acted in excess of its autho- 
l rity in failing to have regard to certain 
i matters whizh it was required to- take in- 
to account. ‘(Pare 6) 


AIR 1977. MADHYA PRADESH 28 E Held on'a proper construction of 


Cl. 3 of the Order the price fixed by the 
G, P. SINGH AND S. M. N. RAINA, JJ- Central Government did not suffer from 


M/s. Kalooram Govindrarn, Petitioner any infirmity and-as such could not ‘be 
The Union of India and ‘another, Res- challenged as illegal. AIR 1973 SC’ 537 


= + 


pendents, and .AIR 1975 SC 460, Rel. on; AIR 1973 
Misc. Petn. No. 682 “of 1971, D/- 26-8- All 190, Diss. from, (Para 8) 
1876. Cases Referred: Chronological Paras 


(A) Sugarcane (Control) Order (1366), AIR 1975 SC 460 = 1974 SCD 913 7 
CE 3 — Central Government Notification AIR 1973 SC 537 = (1973) 2 SCR 860 7 
under D7- . 12-11-1970 fixing Jope AIR 1973 AN 190 l 9 
ptice of sugarcane for 1979-71 at Rs, 7.7 A. M Mathur. for Petitioner: R P. 

per quintal — Validity — Matters to be Sighs “for: Respondent No. 1. 

considered by Central Government in A 
fixing price. AIR 1973 All 190, Dissented SINGH, J.:— The petitioner is the 
from. owner of a sugar- factory at Mohidpur 
The matters which the Central Gov- , Road, district Ujjain, known as Seth 
ernment should have regard to in fixing Govindram Sugar Mills, By this petition 
the minimum price of sugarcane are con- under Article 226 of the Constitution, the 
tained in sub-clauses (a) “to (e) of Clause | petitioner seeks quashing of a Notifica- 
3: (1) of the Sugarcane (Control) Order. tion of the Central Government, dated 
The recovery of sugar.from sugarcane is 12th November 1970. fixing the m‘nimum 
ore such. matter which is s mentioned in price of SUCRES for the year 1970-71 
———___—-— <t the rate of Rs. 7.77 per quintal for the 


JT/JT/D358/76/KSB . J pentioner factory. . 
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2: The impugned Notification was 
issued by the Central Government under 
clause 3 of the Sugarcane (Control) Order, 
1966, made under Section 3 of the Essen- 
‘tial Commodities Act, 1955. Clause 3 of 
the Order in so far as relevant reads as 
follows:— 


“3. Minimum price of sugarcane pay~ 
able by producer of sugar— (1) The Cen- 
tral. Government may, after consultation 
with such authorities, bodies or associa- 
tions as it may deem fit, by notification 
in the Official Gazette, from time to time, 
fix the minimum price of sugarcane to he 
paid by producers of sugar or-their agents 
for the sugarcane purchased by them, 
having regard to— 

(a) the cost of production of sugar- 
. cane; 

(b) the return to the grower from 
alternative crops and the general trend 
- of prices of agricultural commodities; 

(c) the availability of sugar to the 
consumer at a fair price; 

(d) the price at which sugar produc- 
ed from sugarcane is sold by peice 
of sugar; and 

(e) the recovery of sugar from sugar- 
cane: 


_ Provided that the Central Govern- 
ment or, with the approval of the Central 
Government, the State Government, may, 
in such circumstances and subject to such 
conditions as ‘it may specify, allow a suit- 
able rebate in the price so fixed. 


Explanation. — (1) Different prices 
may be fixed for different areas .or dif- 
ferent qualities or varieties of sugarcane. 


3. For the year 1970-71, the Cen- 
tral Government fixed the basic mini- 
mum price of sugarcane at Rs. 7.37 per 
quintal linking it to the recovery of sugar 
from sugarcane at 9.4% or less, This was 
also the basic minimum price for the 
years 1967-68, 1968-69 and 1969-70, The 
Central Government also allowed a pre- 
mium at the rate of 6.6 paise for every 
increase of 0.1% of recovery over the 
basic recovery of 9.4%. For. fixing the 
minimum price payable by a factory, the 
recovery of sugar taken into account is 
for the period from Ist December to 31st 
March of the previous year. As the re- 
covery during this period in 1969-70 so 
far as the petitioner’s factory is concern- 
ed was 9.96%, the minimum price for the 
factory for 1970-71 was fixed at Rs. 7.77 
per quintal. The petitioner’s grievance is 
two-fold. First that in fixing the mini- 
mum price the Central Government is 
not entitled to take into account the re- 
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covery. of the previous year and that it 


must take into account the recovery of 


the year for which the price is fixed. The 
second ‘grievance of the petitioner is 
that the recovery should be taken not of 
a part of the year but of the entire year. 
It is not disputed that the overall reco- 
very of sugar from sugarcane used in 
the petitioner’s factory was 9.59% during 
1969-70 and 9.80% during 1970-71. If 
these figures are taken into account in 
fixing the minimum price for sugarcane 
purchased by -the petitioner’s factory 
during 1970-71, the minimum price 
would be less than Rs. 7.77 fixed by the 
Central Government under the impugn- 
ed Notification.. 


4, The Central Governments re- 
ply to tne contention raised by the peti- 
tioner is that as the minimum price of 
Sugarcane has to be fixed before the com- 
mencement of the crushing season, the 
minimum price is fixed on the basis of 
recovery of sugar obtained by sugar fac- 
tories during Ist Décember to 31st March 
in the preceding season. For ‘selecting the 
period from 1st December to 3ist Mar ch 
for finding out the recovery of sugar, the 
reasons given are that this is the matu- 
rity period of sugarcane when the yield 
of sugar is maximum and the utilisation 
of sugarcane before the maturity of the 
crop and after the maturity. period had 
passed is not so economical and benefi- 
cial as during the maturity period. Dur- 
ing the hot months the crop dries up and 
loses in weight as well as in sucrose con- 
tent. The interest of the sugarcane gro- 
wers as’ well as of the factory demands 
that sugarcane should be ultilised when 
it is mature. The crushing of sugarcane 

when it is not sufficiently mazure and 
after the maturity period is neither in 
the interest of the growers nor of the fac- 
tory. The sugarcane growers being most- 
ly small growers are in vulnerable posi- 
tion as compared to the organised sugar 
industry. Fixation of minimum sugarcane 
prices on the basis of recovery during the 
period from December to March is ne- 
cessary to discourage the sugar factories 
to unnecessarily prolong their crushing 
season which will result in low recovery 
and undue loss to the sugarcane growers, 


§ The matters which the Cen- 
tral Government should have regard to 
in fixing the minimum price of sugar- 
cane aré contained in sub-~clauses (a) to 


(e) of Clause 3 (1) of the Sugarcane (Con-! 


trol) Order, The recovery of sugar from 
Sugarcane is one such matter which is 
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mentioned in sub-clause (e).. The sub- 
clause is, however, silent whether the 
recovery of. sugar from sugarcane which 
the Central Government must have re- 
gard to should be -of the year for which 
the minimum. price of sugarcane is to 
be fixec or for any earlier. year. It is also 
silent on the point whether the recevery 
which is taken into account should be of 
the entire year or for any period of the 
year, Tne argument of tre learned coun- 
sel for the petitianer thet ‘Clause 3 im- 
pliedly refers to the recovery for the 


year for which the price is fixed does not ` 


appear to us to: be sounc. The minimum 
price for sugarcan2 has te he fixed before 
the crushing season starts.: At that time, 
it would be impossible to find out the 
recovery. of sugar from sugarcane for 
that year. In fixing the minimum  oDrice, 
therefore, regard must be had to the re- 
covery of sugar in the previous year, If 
the Central Government is required to 
have regard to the recovery. for the year 
for which the price is- to be fixed, it 
would be impossitle for iz to fix the price 
of sugarcane before the, expiry of the 
crushing season, It cannct be held that 
Clause 3 prescribes a condition which 
makes it impossible to fix the minimum 
price for sugarcane at the start of the 
crushing season, In our opinion, there- 
fore, the Central Goverrment can have 
regard to the’ recovery of sugar from 
sugarcene during. the previous year. 


6. The second grcund that the re- 
covery of sugar from sugarcane which 
the Central Government should. have re- 
gard to must be the recovery for an en- 
tire year and noz for a part of the year 
appears to us to be equally unsubstan- 
tial. As earlier szated by us, Clause 3 
does not in terms say tnat the recovery 
that hes to be taken into account must be 
for the entire year. It i5 open to the 
Centra. Governm2nt, therefore, to have 
regard to the recovery for any particular 
period during a year if- there is some 
reasonable basis ‘behind it.. We have al- 
ready set out the considerations which 
have prevailed with the Central Govern- 
ment in selecting the period -from De- 
cember to. March for this purpose. The 
Sugarcane before December is not mature 
and dces not giv2 good yield” of sugar. 
Similarly, after March, tne yield of sugar 
from sugarcane drops because of - heat. 
"The best period for crushing. of sugar- 
cane from the point of view of yield of 
sugar is from December to March, The 


‘fixation of price on the basis of recovery 
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from December to March -will discourage 
the factory in unnecessarily prolonging 
the crushing Season, will result in maxi- 
mum production and will avoid undue 
loss to the sugarcane growers. In our 
opinion, these considerations which have 
weighed with the Central Government in 
selecting the period from December to 
March cennot be said to be irrelevant or 
unreasonab.e and, as Clause 3 (1) (e). of 
the Order does not specifically lay down 
that recovery should be taken for an en- 
tire. season or year, it cannot be held 
that the Central Government acted:in ex- 
cess of its authority in failing to have 
regard to certain matters which it was 
required to take into account, ` 


T. The minimum price of sugar- 
cane fixed by the Government has. not 
only to be fair to the factory owner but 
also to the grower. Sugarcane procucing . 
areas are reserved for each factory and 
in these areas the, factory for which re- 
servation is made has a virtual mono- 
poly. The price fixed must ensure io the 
grower a reasonable return on the cost 
and labour of production of sugarcane 
and must also provide him some ‘ncen- 
tive for not diverting his land for ` any 
other crop. The price of sugarcane fixed 
by the Government is taken into account 
in fixing the price for levy sugar s) that 
the factory owner may make a reason- 
able margin of profit judged by average 
standards of efficiency, on the capital ` 
employed sy him in the ‘business of 
manufacturing sugar: {See Section 3 (3) 
(c) of the Essential Commodities Act, 
1955 and P, C. S. Mills v. Union of India, 
AIR 1973 SC 537]. The Supreme Court in 


the case of S. I. Syndicate Ltd. v. Union 


of India, AIR 1975 SC 460 at pp. 464, 465, 


observed that price fixation is more in 


the nature of a legislative measure and 


‘even though based on objective criteria 


is not open to challenge that a rule of 
natural ‘justice was not followed. It was 
further observed that nevertheless the 
criterion adopted must be reasonable in 


‘the sense that there should be a reason~ 


able nexus betw2en the matters taken in- 
to account and the exercise of the power 
of fixation.of price. The Supreme Court 
in the case of Saraswati Industrial Syn- 
dicate Ltd. (supra) also noticed the want 
of any averment that the appellants’ on 
the price fixed under’ the Control Order 
were unakle to make.a reasonable -profit 
or incurred losses and said that the ap- 
pellants themselves ignored what ap- 


peared to be an important aspect in price 
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fixation so that. one was left wondering 
whether their real complaint was not 
that they could not profiteer, The case 
of Saraswati Industrial Syndicate Ltd. 
further shows that when `a statutory 
order empowers the Government to fix 
the price of -a commodity having regard 
to certain matters, the . expression hav- 
ing regard to’ “only: obliges the Govern- 
ment to consider as relevant data mate- 
rial to which.it must have regard.” 


8. The petitioner has not al-eged 
in the petition that the market pric: of 
sugarcane was lower than the price fixed 
as minimum price by the Central Gov- 
ernment. There is also, no averment that 
the price fixed-is so high that the’. peti- 
tioner’s factory is unable to make a rea- 
sonable profit on the capital employed or 
that it has to run on loss. In view cf the 
principle stated above and on a poper 
construction of Clause 3 of the Order, we 
are unable to. hold that the price fixed by 
the Central Government suffers fror. any 
infirmity. ao Spe l 


9.: The learned counsel for the 
petitioner ‘has relied upon Union of [ndia 
v. M/s, Shervani Sugar ` Syndicate, - AIR 
1973 All 190. In that case, the same noti- 
fication of-the Central Government fix- 
ing minimum price of sugarcane was 
considered by a Division Bench of the 
Allahabad High Court.’ The notification 
was quashed in respect: of a factory in 
Uttar Pradesh on two grounds. The first 
ground was-that-in fixing the price of 
sugarcane the price of sugar sold in opem 
market, which is required to be taken 
into account.under Clause 3 (1) (di of 
the Order;. was not taken into account. 
The second ground was that the recovery 
of sugar tor only a period of the season 
and not for the entire season was taken 
into account, In the instant case, no gri- 
evance has been made by the petitioner 
that the Government did not take into 
account the price at which sugar . was 
sold in the open market. As'regards the 
question that the Central Government 
must have regard to the recovery of sigar 
for the entire season and. not for a period 
of the season, for the reasons earlier 
stated, we with great respect are urable 
to agree with the view of the Allahabad. 
High Court. a 

10. The petition fails and is dis- 
missed. There shall be no order as to 
costs, The security amount shall be re- 
funded to the pétitionér. . 
l Petition ‘dismissed. 
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SHIV. DAYAL, C. J. AND 
U. N, BHACHAWAT, J. 
Dhiraj Bai, Appellant, v. Bari 
and others, Respondents. 
' Mise. (Second) Appeal No. 33 of 1974, 
D/- 21-8-1976. . 
_ (A) M. P. Accommodation Control 
Act (1961), S. 10 — Fixation of standard 
rent — Jurisdiction. of Rent Controlling 
Authority — Application during pen- 
dency of civil suit for eviction against 
tenant — Rent Controlling Authority has 
jurisdiction to determine standard rent. 
1972 MPLJ 903, Overruled. 


Where a tenant makes an applica- 
tion for fixation of standard rent during 
pendency of a suit for eviction against 
him, and a decree is subsequently passed 
against the tenant, the Rent Controlling 
Authority will have jurisdiction to deter- 
mine the standard rent for the period be- 
tween the date of the application and the 
passing of the eviction decree, notwith- 
Standing that a decree: for eviction has 
been passed against the tenant, who had 
applied for fixation of standard rent un- 
der Section 10 of the M. P. Aecommoda- 
tion Control Act, 1961. 1966 MPLJ (Note) 
69, Approved; 1972 MPLJ 903, Overruled; 
1954 Nag LJ 122, Rel. on; AIR 1961 Madh 
Pra 49 (FB), Ref, (Paras. 15 and 8) 


Cases Referred: Chronological Paras 
1972 Jab LJ 651 = 1972 Ren CJ 748 iI 
1972 MPLJ 903 = 1972 Jab LJ 895 1, 
a 5:11,12 

(1972) M. (S.) A. 196 of 1971, Dj- 8-2- 
1972 (Madh Pra) _ l 14 
1971 MPLJ 888 = 1972 Ren CJ Į 14 
1966 MPLJ (N) 69 1, 4, 11 
AIR 1961 Madh Pra 49 = 1960 MPLJ 
1002 (FB): ti 
1954 Nag LJ 122 - | 11 


N. K, Patel, for Appellant; P. P. Nao- 
lekar, for Respondents, 


SHIV DAYAL, C. J.:— Because of 
conflicting decisions in Jhabboolal Upa- 
dhyaya v. Gulab Nabi Khan, 1966 MPLJ 
(Note) 69 (by Tare, J, as- he then was) 
and Kasturchand v. Sirekunwar, 1972 
MPLJ 903 (by Bishambhar Dayal, ©. J., 
this-matter has been referred to us by 
a learned Single Judge in this Miscella- 
neous Second Appeal, which has arisen 
from proceedings under Section 10 of the 
M. P. Accommodation Control Act, 1961 
(hereinafter called the Act). The present 
appeal is under Section 32 of the Act. 


JT/JT/D366/76/GGM — 
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2. . The lardlord instituted a suit 
for eviction against the appellant, Dur- 
ing the pendency of the suit, on August. 
<9, 1970, the appellant made an applica- 
tion before. the Eent Controlling Autho- 
-ty for fixation of stardard rent. On 
‘January 29, 1973, a decreé for. eviction 
Was passed | against the appellant. How- 
ever, on June 7, 1973, the Rent Control- 
i-ng ‘Authority fixed standard rent, ag- 
grieved ‘by which the. landlord preferred 
an appeal; The learned Additional Dis- 
trict Judge,- Jabalpur, held that” as the 
civil suit had beén decreed during the 
pendency of the applicat. on for. fixation 
of standard rent, the Rent Controlling 
£uthority had no jurisdiction to fix stan- 
card rent. Thetenant then aries this , 
s2cond appeal. a wet 


3. The question, framed . by. the ' 


learned Single Judge is:— ~ 

“Whether the Rent: Controlling ha 
tnority had any jurisdiction to détermine ` 
tie standard rent for the period ‘between . 


Vie date of the applicaticn,‘ie, .29-8- 1970" 
and passing of the eviction ` “decree, Le. 
29-1-1973.” HE 


4. In -J habbeolal Upadhyaya - y- 
Gulab Nabi Khan (1966 MPLJ (N) aay, 
(supra), Tare, J. observed as: follows:— - 


“That for. the purpose of this Act, ' 
relationship of “-andloré -and_ tenant 
would continue even after there had been : 
tarmination of tenancy. by a quit notice ' 


cree for eviction nad been passed by ai 
competent Court. The decinition of a ten- ' 
ent provided by this Act was a special. 
_ che which must ke given effect to for all 
. purpöses of this special. enactment. Con- 
sequently, a person who' was continuing 
ja possession after termination of the ten- 
ancy in pursuance of a quit notice would’ 
Fave a right to file an: application for ' 
fixation of standard: rent as long as de-' 
cree for eviction had not been’ passed’ 
egainst him by-a Court or_as long as the 
relationship of 4 landlcrd.- and tenant 
existed. It was true that the relationship 
cf a landlord and tenant came. to an end 
efter the decree Zor eviction was passed. 
But if an application for fixation of stan- 
card rent be pending before -the Rent 
Contreiling Authority, it would be the 
genant’s right to have the standard rent 
faxed for the period duriag which the re 
Eationship of landlord and tenant subsist- 
ed. There did noz appears to be any pro- 
vision under which the jurisdiction of the 
Rent Controlling Authority to fix stan- 


dard rent would be deemed ‘to have been 
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taken away. Of course that jurisdiction 
would be limited to the period during 


-which the tenancy subsisted as per ‘ the 


provisions of Section 2 (1) of the Act and 
it would be immaterial as to when the 
Rent Controlling: Authority. passed the 
final ‘order as long ds ‘at the date of. the 
application the. relationship validly sub- 
sisted. Thus the jurisdiction ‘of the Rent 
Controlling Authority was not taken 
away merely because the civil Court had 
passed.a decree for eviction.” 
. § In Kasturchand’s 
MPLJ 903) (supra), 
C. J. held thus:— 
"Where a decree for. rent re eject= 
ment-~has- been passed against a tenant,, 
the’ proceedings started by him for fixa- 
tion of ‘standard rent ‘cannot continue. 
The ‘civil-Court’s decree is not süpject to 


case (1972 
pare Dayal, 


| any ‘proceeding for fixation of rent‘urder 


the Accommodation Control Act” 7 “After 


a decree is passed the original cause of 
_action is merged 


in the : decree, Mere- 
fixation of lesser rent by the Rent :Con-' 
trolling Authority cannot-have; the auto- 
matic effect of reducing the. amount: of 
. the, decree or amending the, amount. -de- 
' creed, Any fixation: Of rent in these pro- 
ceedings would, therefore, _ be, infructu- 


ous.” o., ae 


_ 6 - The -Gone of Contention e rtie 
definition, of the word ‘tenant’ as contain- _ 
ed in Section 2- (1) of oe Act, t, which. reads 


and such relationship continued till a de~ — follows::— 


“tenant. means a person. ie -whom 
or on whose account‘or behalf the rent of 
any. accommodation is, or, but for a con-. 
tract express or ‘implied, would be. pay- 
able for any accommodation and includes . 
any person occupying the accommodation’ 
as a sub-tenant.and-also any person con- 
tinuing in possession: after the termina- 
tion of his. tenancy whether before ‘or 
after the commencement of- this Act; but 
shall not. include . any person against 
whom any order ` or decree for eviction 
has been made.” 

Shri Naolekar, relying on Kasturchand’s 
case (supra), argues’ that since-the decree 


' for eviction was passed by the trial Court, 


the- defendant ceased to be the tenant 
and ‘since the Rent Controlling Authority 
can exercise jurisdiction under Section 10 
of the Act only between the landlord and 
tenant but not between others, the pro- 
ceeding before: ‘chim ^ became infructuous 
inasmuch as a’ decree was passed.. 

7. Section 10 of the Act casts a 
duty ‘on the Rent Controlling Authority. 
Sub-section (1) reads as TONON: — 
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ni agitated—in. -the -civil suit,- 


“(1) The Rent Controlling Authority 
shall, on an application made to i: in 
this behalf, either by the landlord cr by 
the tenant, in the prescribed manner, fix 
in respect of any accommodation— 


(i) the- standard rent in accorcance 
with the provisions of Section 7; or 

(ii) the increase, if any, referred to 
in Section 8.” 
Four things must, therefore, be sat sfied 
in order that the Rent Controlling Au- 
thority has to exercise jurisdiction under 
this Section: (1) There must be an ap- 
plication made to the Rent Contrclling 
Authority; (2) the application must have 
been made either by the landlord cr by 
the tenant; (3) the application must be 
for fixation of standard rent or the 
amount of lawful increase; and (4) the 
application must be madé.in the pres- 
cribed manner, If these four. conditions 
are satisfied, there is a statutory man- 
date that the Rent Controlling Authority 
must fix the standard rent or the in- 
crease, as the case may be. 


8. On the above analysis of Sec- 
tion 10, it is abundantly clear that £ an 
application has been made by a tenant 
within the above definition his applica- 
tion is within the section. The Rent Con- 
trolling Authority will have not only 
jurisdiction but he. will be bound to dis- 
charge his functions under that section. 
The ‘proceedings thus validly - insticuted 
and being within the jurisdiction. of the 
Rent Controlling Authority cannot abate 
or become otherwise. abortive, unless 
there. is a specific provision to that effect. 
No such provision has been referred to 
‘us. All that is argued by Shri Nao_ekar 
is that inasmuch as the tenant cease; to 
be a tenant on the passing of the d2cree 
against him, the application before the 
Rent Controlling Authority could nct be 
continued. There is no substance in this 
contention, For the period from the date 
of the: application to the date of the pass- 
ing of the decree, the Rent Contrclling 
Authority ‘will determine the stardard 
rent by virtue’ of the jurisdiction confer- 
red on -him and the duty.. cast on him un- 
der Section 10. 


- 9 . It is ‘remarkable that if Shri 

N aolekar’ s contention is accepted, the 
tenant will be left without remedy. ‘He. 
. will be deprived of his right to get stan- 
dard rent fixed and the ` conséquences 
; which ‘will, flow. from such -fixation. After 
the decree is*passed, the matter: cannot be 
{ nor -can . the 
. matter be. raised”: ‘before’. the .appéllate, 


1977 Madh. Pra./3 II G—s85 


Dhiraj Bai v. Bari 3ai (Shiv Dayal C. J.) 


{Prs, 7-11] M.P. 33 


Court inasmuch as it was not in issue in 
the trial Court, That the applicant (land- 
lord or tenant, as the case may be) will 
be left without remedy is the reason 
which supports the view we have taken 
above on the express provision of the 
Act. 
10. The effect of the definition is 
that the tenant ceases to be the tenant 
on the passing of the decree against him. 
Therefore, the question of fixatiori of. 
rent for the: period subsequent to that 
date may not arise, However, we do not 
express any opinion finally on that ques 
tion as it is not before us. The effect of 
the order of the Rent Controlling Autho- 
rity and the liability of the tenant to pay 
damages for use and occupation or mesne 
profits, as the case may be, may be consi- 
dered. However, we are. not concerned 
with it in the present appeal. But for the 
period that he was a tenant within the 
meaning of the definition, the Rent Con- 
trolling Authority has got to determine the 
standard rent. This, if we may say so, is 
not only in accordance with the letter of 
the law but also its spirit and will only 
advance the cause of justice. 


1i. - In this context, we may use- 
fully refer to a Full Bench decision of 
this Court in Shyamlal v. Umacharan, 
1960 MPLJ 1002 = (AIR 1961 Madh Pra 
49) (FB). Shri Naolekar relies on Prem 
Singh v. Gayaprasad, 1972 Jab LJ 651. 
We have already expressed above the 
reasons for the view we are taking. We 
may also refer to the principles enunciat- 
ed in Gangadin v. Addl, Deputy Commis- 
sioner, Nagpur, 1954 Nag LJ 122 (Sinha 
C. J. and Bhutt J.). In that case, although 
the petitioner ‘had left the premises dur- 
ing the pendency of the proceedings, it 
was observed:  . 


= The definition is inclusive so far as 
‘person continuing in possession after the 
term of his tenancy has expired’ is con- 
cerned, and it cannot mean conversely 
that unless one continues ° in possession 
after the termination of his tenancy, he 
cannot be deemed to be a tenant at any_ 
time, within the meaning of the - Rent 


Control Order, 1949. Clause 4 obviously 
contemplates the 


existence ofthe rela- 
tionship of a landlord and tenant when 
an ‘application is made......... ‘the proceed- 
ings, if once validly. launched, -cannot be 


. defeated. merely “because. he has ceased 
to be'a tenant after their institution.” 

-It does not: :appear::.that : this » Division 
„Bench decision: was ‘rough to the notice 
of .Bishambhar~ Dayal, C. J: We -are also- 
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certain that Jhabboolal’s case (1968 MP 
LJ (N) 69) (supra) was also not brought 
to his notice; ctherwise, if he could not 
persuade himself to agree with those 
cecisions, he would have certainly refer- 
red the question to a- larger Bench. It 
was the duty of the counsel who appear- 
ed in Kasturchand’s case (1972 MPLJ 903) 
(supra) to have placed these decisions be- 
fre him. That is a duty to the Court and 
in this case, more so, to the appellant, In 
Easturchand’s case (supra) a very senior 
edvocate appeared for the appellant. 


12.‘ With greatest respect, we are 
unable to accept the reasoning contained 
in paragraphs 4 and-5 of the decision in 
Kasturchand’s case (1972 MPLJ 903), It 
was for the Court trying the civil suit or 
the appeal arising therefrom to determine 
the effect of the decision of - the Rent 
Controlling Authority on the issues in 
the suit, In a proceeding under the M. P. 
Accommodation Control Act, it cannot 
be decided whether the tenant would be 
cble to get a refund from the decree- 
Folder or any other consequence which 
might flow’ from the decision of the Rent 
Controlling Authority. We do not express 
Eny opinion on the. consequences of the 
cetermination of standard rent by the 
Rent Controlling Authorizy and the ques- 
ton of rate of rent, which may te. in 
issue in a civil suit in the trial Court, or 
in appeal arising from the decree passed 
in the civil suit. It is for the Court deal- 
ing with the civil suit. ta decide whether 
the tenant will get any refund or adjust- 
ment or not, or will be liable to pay more 
rent than he was liable to pay tkefore 
fxation of standard rent. All these ques- 
ions are beyond the scape of the pro- 
ceedings under Section 19 of. the Act, or 
an app2al arising from the order of the 
Eent Controlling Authority. 


13. The statement of Shri Patel 
Fas to be mentioned that after the deci- 
sion of the. Rent Contrclling Authority. 
the defendant ,made an application in the 
eppellate Court for leave to amend the 
written statement. That application was 
rejected in the final order passed in ap- 
peal from the decree in the civil suit; and 
that a Second Appeal (No. 67 of 1974) is 
still pending in this Court. Learned coun- 
2] contends that the matter is sub 
judice. : 

14, Our attention is attracted by 
= Single Bench decision in Taramal v. 
Laxman, 1971 MPLJ 888 Para 12. To the 
extent that it has taken a view contrary 
to what we have said above, it must be 
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said that the decision in Taramal v. Lax- 
man (supra) does not lay down the cor- 
rect law, However, it appears thet the 
question which has been dealt with in 
that paragraph relates to amendment, We 
would not express any opinion o1 the 
question ‘whether the amendment sought 
in the second appeal by the tenant in the 
present case should be allowed oz. not. 
That question is not before us at all. Shri 
Patel has asked our attention to tre ob- 
servations of G, P..Singh, J. in Jagan- 
nath Prasad v., Chamanlal. M. (S) A. No. 
196. of. 1971, D/- 8-2-1972 (Madh Pra), 
which he dismissed summarily with the 
following cbservations: — 


“The. pendency of civil suit for eject- 
ment does not oust the jurisdiction of the 
Rent Controlling Authority, becavse the 
Civil Court will have no jurisdiction in 
the suit to determine standard rent which 
is a matter falling within ‘the exclusive 
jurisdiction. of the Rent Pee Au~ 
thority.” 


15. Our answer to the question 
referred to us is in the affirmative... The 
Rent Controlling Authority had still ju- 
risdiction to determine the. standard rent 
for the period between the date cf the 
application and the passing of the evic- 
tion decree, notwithstanding that a de- 
cree for eviction has been passed’ <egainst 
the: tenant, who had applied for fixation 
of standard rent under Section 10 of the 
M. P. Accommodation Control Act. 1961. 
The case siall now be placed before the 
single Bench for disposing of the eppeal. 

Reference Sueno accordingly. 
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Chhotelal Babulal’ and another, Appel- 
lants v. Premlal Girdharilal and other, Res- 
pondents. 

First- Appeal No. 14 of 1972 D/- 1 
1976°. | 


(A) Limitation Act Ages) Articles 110 
and 64-65 — Suit. for partition and posses- 
sion in 1966 — Plaintiff excluded fram pro- 

perty in question to his knowledge . from 
1943-44 — Allegation of oral demard for 
partition in 1954 not proved —- Linitation 
begins from time of exclusion — TRle of 
defendants also perfected by adverse pos- 


°(Against decree of C. K. Tandon, 4th Addl. 
Dist” J. Jakalput D/- 16-2-1970). 
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session — Suit held was.. time barred. AIR 


1929 PC 231, Dist. | (Para 7) 
Cases Referred: Chronological’ Paras 
AIR 1929 PC 231 = 56 Ind ‘App 316 : 5 

P. C. Naik, for Appellants; K. N. Agra- 
wal, for Respondents. 

LODHA, J:— The plaintiffs Chhotelal 
and Bhuresingh (brothers) have pr eferrec this 
appeal from the judgment and decree by the 


Fourth Additional District Judge, Jabelpur, 


dated 16th February 1970 whereby the plain- 
tiffs’ suit for partition and possession o? the 
house in question bearing No. 1130/2, Gora- 
khpur, Jabalpur, was dismissed, 

2 The follwing pedigree of the 
parties may bè helpful in understanding | the 
facts of the case: 





' BUDHRAM 
| ies. 
Girdharilal Babulal 
| 
r l | a ' 
Premlal Chhotelal . Bhuresingh 
(Deft. 1) (Pick. 1) (PHE. 2) 


3. The plaintiffs’ case is that Babu- 
lal and Girdharilal jointly acquired the house 
in question, out of the sale proceeds of an 
ancestral house. Babulal, itis admitted, start- 
ed living separately from Girdharilal some- 
time after the: year 1932. It is further not 
in dispute now that plaintiff. No. 1 Chhotelal 
left the house in question sometimein 1943- 
44.. It is alleged. that in, 1950 Girdkarilal 
sold a portion of the house in question, mark- 
ed by letters Q. R. S. T. in the map anmexed 
to the plaint, to defendant No. 3 Gorelal who 
in his: turn raised construction .on it. , Again, 
on 11-12-1961, Premla] (defendant No. I` sold 
another portion of the suit house along with 
land marked ABCD on, the, map to Smt. 
Vidyawati, defendant No. 2, who is acmitt- 
edly in possession of that portion. Two more 
persons were impleaded-.as defendants in the 
case on the ground that one of- them is a 
tenant in a portion.of the house and pays 
rent to defendant Premlal and an agreement 
to sell another portion of the house has been 
entered into with the other.: 

4, The suit was resisted by al! -the 
defendants ‘except defendant No. 5 whc was 
proceeded against ex parte. They, pleaded 
that the suit property had been partitoned 
as far back..as in the year 1933 wher the 
parties had separated ‘and. the ‘house in'`ques- 


tion had fallen exclusively to the share of 


defendant No. 1 Premlal. In the alternative, 
it was pleaded that the defendants had per- 
fected their title to the suit property br ad- 
verse possession. Defendants Nos. 2 aad 4 
further pleaded that they had invested large 
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sums of money in the property in question as- 
bona fide purchasers for. value and in case 
the plaintiffs’ suit is.decreed, they should 
be held entitled to get that’ amount. The 
learned trial Court framed a number of issues 
on the various contentions raised by the par- 
ties. After scrutinizing the evidence produced - 
by them, it came to the conclusion that the > 
partition of the suit property in the year 1933 
was not proved.. All other points except the 
question. of. ouster and adverse possession 
were also decided in favour of the plaintiffs; 
but, as regards. the question. of adverse pos- 
session and ouster, the learned trial Court 
found that there was ouster of the plaintiffs 
from the suit property: in the year 1948-44 
and since then Girdharila] and Premlal had 
been in exclusive possession of the property. 
In support of its conclusion, it referred to a 
number of circumstances to which we shall 
presently refer. 


5. We have heard learned counsel 
for the appellants and have also perused the 
relevant record. Shri P. C. Naik, learned 
counsel for the appellants, has very frankly 
conceded before us that no just exception 
can be taken to the finding of the trial Court 
that the plaintiffs had been out of: possession 
of the suit property since the year 1943-44. 
However; he has strenuously urged _ that 
limitation for filing the suit commenced .only 
in 1954 when the plaintiffs made a demand 
for partition of the property and the same 
was. refused by the defendants, It has been 
argued that the defendants. had not per- 
fected their title to. the property in question 
by adverse possession. In support of this con- 
tention, he has relied ‘upon Radhoba.v. Abu- 
rao, AIR 1929 PC 231. , 


6. = It is beyond controversy that the 
plaintiffs were ‘living in the same town - in 
which the property in question is situated. 
There“is also no gainsaying the fact that Gir- 
dharilal, father of defendant No. 1 Premlal, 
sold away a portion of the property to Gore- 
lal, defendant No: 3, inthe year 1950 and 
the: latter raised construction on it in’ the year 
1968. It is apparent from the statement of 
plaintiff Chhotelal (P. W. 1) that after hav- 
ing given up his- coritrol and possession over 
the house'‘in question iri the year 1943-44, no 
attempt’ was: ever made by the plaintiffs to 
assert their right: and title to the suit- pro- 
perty but for the’ oral demand for partition 
alleged to have been made in the year 1954. 
He says that he came to know of the sale to 
Gorelal in or about the yéar 1965, He has 
further stated that he had: seen construction 
being raised on’ the open portion of the land 
sold to Gorelal‘sometime in the year 1953-54 
and even then he did not raise any objection. 
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Hə further admits that he never cared to 
fisd out as to how much sae price Girchari- 
la had received from Gore.al. He also ad- 


m-ts that he did not give any written notice 


to Gorelal about the sale. It is thus clear 
that by his act and conduct, he. acquiesced in 
the sale and led the purchas2r to believe that 
Gadharilal had rightfully scld a part of the 
poperty to him.’ Not only tkat, it is admitted 
by him that he never got any share of. rent 


of the property ‘since 1948 nor did he care’ 


to recover his share of the rent from Girdhari- 


laf It is his own case that Girdharilal used ` 


tò keep tenants in the house in ‘question ‘and: 
afer his death tenants were inducted into 
the house by his son Premlal. Chhotela: has 
fucther stated that the hous? in question is 
ertered in Girdharilaľs name only in the 


monicipal records since the year 1934 and. ' 


he never applied for his name being also in- 
claded in the entry as a z20-owner. From’ 
tl=se_ circumstances, the trial Court, in our 
opinion, rightly inferred ‘tkat defendarts 1 
and 2 had started exercisirg a title hostile 
tc that of the plaintiffs since the year 1943- 
4. when the plaintifs admittedly went out of 
cenrto] .and possession over the house in 
qxestion ‘and the plaintiffs raised no objec- 
tisn. 


T. However, learned counsel for the 
aspellants has laid great s:ress on the fact 
that limitation would start running; azainst 
ls clients only fram the Jate when they 
tade a demand fcr partiton.:In.the first 
place, we wish to point out that there is no 
eonvincing. evidence regarcing this demand. 

fdmittedly, no written~not.ce was served to 
essert this demand and, in the circumstances 
cf the case, we are not prepared to place 
eny reliance on the..alleged oral demand, 
Əur conclusion in this respect is further for- 
tfied by the contents of nozice Ex. P-1, dated 
8rd June 1965, served cn’ behalf ,of -the 
plaintiffs on the defendant Premlal. Tkere is 
zot a word in, this notice that the plaintiffs 
kad made a demand. for pertition.in -the year 
2954. There is also nothing in this notice to 
show that the plaintiffs - had raised objection 
er protested in any manner regarding the 
Lostile acts of title and exclusive possession 
exercised by the defendants against them, 
“Ve are, therefore, satisfied that there was 
eomplete exclusion of the plaintiffs from the 
sit property since thé year 1948-44 onwards. 
But apert from that, there is no. warrant for 
fhe proposition that limitation. for ʻa suit for 
partition in a suit like the 
commence from-tke date of: demand. The 
Privy Council: authority. relied upon by. the 
Earned counsel referred t- above is: distin- 

suishable’ on facts. and the’ piinciple 
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' family after the death, of his father 


. voluntarily. 


present would . 


laid i 


A. L. R. 


down therein has no application to the facts 
and circumstances of the présent case. We 
may: point out that,-in the first instance, what 
amounts to exclusion in a particular case 
would deper:d on the particular facts. and 
circumstances of each case. An intention to 
exclude is no doubt an essential element and 
it is necessary for the Court to be satisfied 
in each case that there was an intention on 
the part of those in control and possession. 
of the joint family . property to exclude the 
person and that exclusion was td his know- 
ledge. . In, the Privy Council case referred 
to above, N., a member of a- joint ewer 
an 

mother went to live with his maternal uncle 
He was not tumed out) But 
he went’ with the consent of the eldest male’ 
member in the joint family. He was helped 
by his maternal uncle and was- living in an 
humble way. He was not educated in the 
same way as the other members of the joint 
family. but he was not dissatisfied with the 
conditions under which he was living. In 
these circumstances;: their Lordships ‘were 
pleased to hold that the mere fact that dur- 
ing the time he’ was living with his. maternal 
uncle and the members of the joint family 


` did not ‘subscribe’ towards his maintenance 


and marriage expenses did not prove that 
those’ in cortrol and possession of the joint 
family property intended to exclude him from 
his share of the joint family property. It was 
further held that the members, of the ‘joint 
Hindu family never intended to exclude him - 
from his share in the family property. The 
circumstances of the present case; as.xve have 
narrated ‘above, are quite different. The ir- 
resistible conclusion as it flows from the acts, 
omissions and‘ conduct of the plaintiffs, as 
borne out from the evidence of Chhotelal 
himself, is that’ the’ defendants, intended to 
completely exclude. the plaintiffs from the 
control and possession of the house in ques- 
tion a ‘fact’ of. which the plaintiffs had full 
knowledge.. In this view. of the matter, the 
suit instituted ‘by the ‘plaintiffs: on 4-5-1966 
was clearly time-barred. We are also un: 
able to interfere with the findings ` of thé 
Court below that there was ouster of tlié 
plaintiffs from the suit property and the de- 
fendants had perfected their title to the same 
by adverse possession. —— ` 


8.x- This apai therefore, fails and 
is- hereby dismissed, but, in-the circumstance 
of the: case, we leave the parties .to: bear their. 
Own : Costs y: T 
> ore „Appeal dismissed. 
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‘AIR 1977 MADHYA PRADESH £7 
‘(INDORE BENCH) ` 
J: S. VERMA AND B.’R. DUBE, J]. 


Madan Lal Pande, Petitioner v. Listiict 
Magistrate, Shajapur and another, Respon- 
dents. 


Misc. Petn. No. 823 of 1975, D/- 18-2- 
6, 


(A) M. P. Detention Order, 1971, R. 4 
m- Classification of detenu in Class I or il — 
Past act vities of detenu resulting in his de- 
tention are not a relevant factor. (Para 5) 


(B) Constitution of. India, Article 226 — 


M. P. Detention Order, 1971, Rule 4 —~ 


Writ of Mandamus —-Whether can be issu- 
ed against public official. . 


A direction in the nature of oe 
can be issued against a public official tc com- 
pel the performance of a public. duty im- 
posed upon him by law, even though the de- 
cision to be reached on performance cf that 
duty is within the discretion of the  iutho- 
rity. Halsbury’s Laws of England, 3rd Edn. 
Vol. II, Pp. 91, 92, S, A. De- “Smith’s Judicial 
Review’ of Administrative: Action, 2nd Edn., 
Page 564, H. M. Séervai’s Constitution Law 
of India, First Edn, Pp. 568, 569 and AIR 
1967 SC 1427, Rel. on, (Para 7) 

Under Rule 4, a duty is imposed on the 
authority directing detention to classizy de- 
tenu in Class I or II on the basis ol con- 


siderations mentioned in sub-section (1:. The 
presumption under the proviso to Rule 4 (2) 


does not however minimise the obligation of 
classification. The’ purpose’ of the proviso 
is to obviate the necessity of a specific order 
when the .authority on classification places 
the detenu in class Il, 

Where in a petition ade: Article 226 of 
the Constitution for a writ of mandamus 
directing the District Magistrate. and ‘Jailor 
(Respondents) to classify ‘the petitioner as 
detenu in Class I in accordance with Rule 4 
of the M. P. Detention Order, 1971 the 


' District Magistrate who made the detention 


order did not file any affidavit in reply to 
the petition but the Sub-Divisiona]: Officer 
filed an affidavit in which it was not stated 


‘that the petitioner had been denied class J 


because he was found not entitled thereto 


” by the authority concerned. 


- 


Held: There being a elean refusa] >y the 


. District Magistrate to “perform: the ob): gation 


- imposed upon him by law, ‘a. writ of manda- 


mus had to be issued compelling perform- 
ance. of that obligation.. | (Para 11) 


(The District Magistrate was directed-to 


make a classification of the petitioner in ac- 
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. M. L, Pande v. Dist. Magistrate, . 
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cordance, with Rule 4 but the further direc- 
tion that -the petitioner be placed in class I 


was refused.) (Para 12) 
Cases Referred: - Chronological Paras 
AIR 1967 SC 1427 = (1967) 2 SCR 703 9 
(1951) 842 US 98 = 96 L Ed 113 9 
(1770) 4 Burr 2528 = 98 ER 327 9 


| R K. Vijayvargiya, for Petitioner; G. S. 
Solanki, Dy. G. A., for Respondents. 
VERMA J:— This is a petition under 
Article 226 of the Constitution of India for 
a writ of mandamus directing the respondents 
to classify the petitioner as a detenu in Class 
I in accordance with the Provisions of M. P. 
Detention Order, 1971. 


2: ' The petitioner has been detained 
in the Sub Jail, Narsingarh, District Rajgarh 
as a result of an order dated 27-11-1973 
passed, ‘by the District Magistrate, Shajapur, 
respondent No. 1, under the Maintenance of 
Internal Security ‘Act, 1971. There is no dis- 
pute that no order is specifically passed re- 
garding the classification of the petitioner as 
a detenu on account of which he is presum- 
ed to have. been placed in Class II in accord- 
ance with the proviso under sub-rule (2) of 
Rule 4 of the M. P. Detention Order, 1971 
and that he is being so treated, 


3. The petition alleges that’ the de- 
tenu aged about 57 years, is a Law Graduate 
of 1945 and has been a practising Advocate 
of this Court. with ‘headquarters at Shajapur, 
ever since the year 1947. One son of the de- 
tenu is also an Advocate like him while the 
other is an Engineering Graduate. The de- 
tenu claims a high social status having been 
President of the Municipal. Council, Shajapur 
from 1962 to 1964; Chairman of Shajapur 
District Land Development Bank from 1963 
to 1967; Director and Member of the Execu- 
tive of M. P. State Land Development Bauk, 
Bhopal from 1967 to.1974; Director of 
District and Development ’ Bank, Shajapur 
and ‘Shajapur Vipnan Sanstha. In addition the 
detenu has an irrigated farm of 30 bighas 
with his own tractor and agricultural appli- 
ances. The detenu- being aged is a victim 
of failing eye-sight. The detenu is also a 
Director for the last -six-vears of a concern 
publishing a daily newspaper from Indore. 
It is further alleged that the petitioner on 
being so detained eatlier:in the month of 
July, 1975 was classified as a detenu- and 
placed in Class I. while detained .in Bheru- 
garh Central Jail.. It'is further alleged that 
in accordance with the directions contained 
in a circular issued hy the Inspector General 
of Prisons, the Jailor -of Sub. Jail, Narsin garh, - 
respondent’ No: 2. can also treat the detenu 
in Class I since. the circular requires all duc-. 
tors. and lawyers etc. to be so treated. None 
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of these facts stated in the petition have been 
denied in the retum filed >n behalf of the 
respondents. 


4. The retur ‘filed on behalf of the 
respondents is no doubt unusual. Without 
ccntroverting any of the averments made in 
the petition, it has been stated therein that 
the past activities of such a detenu eing 
against the society, it is neither permissible 
ner equitable to classify tke detenu in the 
higher ‘class. It is then stated that according 
to rules 376 and 430 of the Jail Manual, the 
detenu cannot be treated as belonging to a 
sirperior social status on account of his past 
activities. It is nowhere stazed in the return, 
ncr is it the respondents’ case that the detenu 
hes been denied class I, not being found en- 
tilled thereto by the authority concerned on 
ccnsideration. of all the relavant facts men- 
tioned in sub-rule (1) of Bule 4 of the M. 
P. Detention Order, 1971. 


5. Section 5 of the Maintenance of 
Irternal Security Act, 1971 gives the power 
fow regulating place and conditions of deten- 
tion of persons detained urder that Act. In 
exercise of this power, the State. Government 
hes madə the M. P. Detention Order, 1971, 
Sub-rule (2) of Rule 1 of the M. P. Deten- 
tion Order, 1971 lays down that this order 
skall apply to every detenu who is ‘detained 
arywhere in Madhya Pradesh under the pro- 
visions of the Maintenance bf Internal Secu- 
rity Act, 1971, subject only to any direction 
or order of the Central Government. It is 
ccmmon ground before us that the provisions 
óf this erder fully apply to the present dé- 
teau. Relevant portion óf Rule 4 thereof, is 
as follows:-— 


“4. Classification and teu 'directing 
the classification—.(1\ Detenus shall be divid- 
ec into two classes, Class I and IY, accord- 
inz to the state of their heal-h and their edu- 
cation, status and mode of living before de 
tention. 

(2) The classification o? each detenu 
shall be made by the authority directing his 
detention: 

- Provided that. where no order is speci- 
fically passed regarding classification by the 
authority directing detentior ‘of the detenu, 
he shall be presumed to have been placed 
in Class II. 

(3) . i n 

. ' (anphasts suprlied) 
Sub-rule (1) provides for all such detenus to 
be divided into two classes, Class I and II. 
This classification is to be made on the’ basis 
of their health, education, status and mode 
of living before detention. Obviously, past 
activities of the detenu resulting in his de- 


[Prs. 8-6] M. L. Pande v, Dist. Magistrate, Shajapur (Verma J.) 


A.T. R. 


tention are ‘not a relevant. factor for’ this 
classification. Sub-Rule (2) imposes this duty 
of classification of each detenu on the au- 
thority directing his detention, There can 
thus be no doubt from these provisions that 
a duty is imposed on the authority directing 
detention of a detenu to also so classify him 
on the basis of considerations’ mentioned 
in Sub-Rule (1) of Rule 4 of the M. P: De- 
tention Order 1971. The proviso under sub: 
rule (2) only says that in the absence of a 
specific order regarding classification, the 
presumption will be that the detenu has 
been placed in Class Il. This presumption 


‘does not, however, in’ any manner minimise 


the obligation -of classification imposed on 
the authority as already stated. The purpose 
of this proviso merely is to obviate the 
necessity of'a specific order when the autho- 
rity on classification places the detenu in 
Class H. The. reason is obvious. No specific 
order is required to justify giving. the lowest 
category. This, however, cannot mean that 
the duty expressly cast in the earlier part of 
the Rule is totally nullified in this indirect 
manner so as to render the entire provision 
meaningless. There can, thus, be no doubt 
that the provision imposes an obligation on 
the authority to classify each- detenu as the 
result of a positive act and that too on the 
basis of factors enumerated therein. This duty 
is to be discharged without any avoidable 
delay, for obvious reasons. Thus, the | im- 
position of such a duty and the manner of 
its exercise is beyond doubt from sub-rule (1) 
of Rule 4 of the M. P. Detention Order, 
1971. 


6. ` The District Magistrate, Shaja- 
pur, respondent No. 1, is the authority direct- 
ing detention of the detenu. There is no affi- 
davit filed by the District Magistrate, Shaja- 
pur in reply to the petition and the same has 
been filed by the - Sub-Divisional Officer, 
Shajapur on behalf of the respondents. The 
substance of the reply ‘given by the respon- 
dents: has: already been stated above. In view 
of such clear provision in the law applicable, 
to say the least, the stand taken by the Dis- 
trict Magistrate, Shajapur is indeed astound- 
ing. This stand betrays a total lack of ap- 
preciation of the applicable provisions and in- 
dicates that the. District Magistrate, Shajapur 
holds the view that he has unfettered powers 
in the matter and that his action is not con- 
trolled by the provisions of the M. P. Deten- 
tion Order, 1971. It is obviously for this-re- 
ason, that the District Magistrate, Shajapur 
totally ignored the mandate contained in 
Sub-rule (1) of: Rule 4 of the M. P, Deten- 
tion Order, 1971 and being convinced of its 
correctness, in spite of this petition, has cho- 
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sen to take this stand in this proceeding. This 
stand is clearly unsupportable..Shri Solanki, 
learned Deputy Government Advocate has, 
in our- opinion rightly. made no'.attempt to 
support this extreme position taker Ey the 
respondénts in view of the undoubte:l ‘fact 
that the provisions of the M. P. Detention 
Order, 1971 apply to the petitioner's case. 
The result is that there isa clear refusal by 
the District Magistrate, Shajapur to perform 
the duty cast on him by Rule 4 of the M. P. 
Detention Order, 1971 which. eee 
governs the petitioner's case. 


7. ` In Halsbury’s. Laws of Ergland, 
Third Edition, Volume 11, the settle] law 
applicable in such a situation is summarised 
as follows:— 


“If public officials or a public boly fail 
to perform any public duty with whic they 
have been charged, an order of mandamus 
will lie to compel them to carry it ort,. 

In accordance with this, principle | a mandamus 
will issue, to government ` officials ir their 
capacity. as public officers exercising execu- 
tive duties which affect, the rights of >rivate 
persons.” 

(Para 172, Pages 91-92 ) 
In $. A. de Smith’s Judicial: Review of admin- 
istrative Action, Second Edition, the sum- 
mary of the settled law is statéd as urder:— 


“Mandamus lies: to secure the: perio 
mance of a public duty, in. the performance 
of which the applicant has a sufficient legal 
interest,” i (Page 561) 


“One begins with the elementary. propo- 
sition that Courts and. tribunals have 1 duty 
to determine cases within their jurisdiction 
and properly’ brought before him, ard that 
courts, tribunals and administrative bodiés 
in general have a duty to exercise their statu- 
tory discretion one way or the other wken the 
circumstances calling for the’ exercise o? those 
discretions arise.” Wrongful refusal to exer- 
cise jurisdiction or discretion in such ` cir- 
cumstances is a’breach. of duty redressible by 
ari order of mandamus. And refusal td adjudi- 
cate or to exercise discretion may be convey- 
ed not only ‘by’ express words but also by 
such forms ‘of conduct .... 

(Page 564) 
In H.M: Séervai’ s Constitutional Law of 
India. First Edition, the principles applicable 
in India to such a ‘situation, are stated as 
under:—~ 


| sisadawias lies against a person holding 
a public office or against.a corporation or 
inferior court for the enforcement of duties 
which, under any law for the time being in 
force, are clearly . incumbent upon such per- 
son or court in his or its public. character or 
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of such corporation in its Corpora character”. 
A (Page 658) 
“In other dii: the State, Public offi- 
cials, inferior courts’ and .statutory corpora- 
tions are under a legaj- obligation not to act 
contrary ‘to law or without authority of law, 
or in ‘excess ge the-. ara conferred by 

law.” , . y 

Pas, a -(Page . 659) 
Thus, a: Ateo in. ‘the: nae of mandamus 
can be issued .against .a public officia] to 
compel the performance of a public-duty im- 
posed upon him by law, even though the de- 
cision to be reached on performance of that: 
duty is within the discretion on the authority.' 


8. Arbitrariness and capificiousness 
are the very negation of rule of law, the 
system’ which governs us, The executive au- . 
thorities have to -avoid ‘these pitfalls by con- 
stant vigilance.‘ It is more so in the present 
context of emergency, resulting, of necessity, 
iri curtailment of citizen’s ‘rights and confer- 
ment’ of ‘wide’ powers and ‘discietion in exe 
cutive authorities. District Magistrate, as 
head of the district administration, has been, 
therefore, considered the lowest authority to 
whom such wide powers could be safely en- 
trusted. It is ‘obvious, that these powers are 
requiréd to be exercised with great circums- 
pection' and with’ full realisation ‘of' their im- 
pact on the rights of citizens. It is beyond 
the ‘scope of a District Magistrates au- 
thority 'to make a further curtailment of these 
rights and ‘that too, ‘not only without the au- 
thority of law but in clear violation thereof. 


9.. It would be profitable to quote a 
passagé from the decision in S. C. ‘Jaisinghani 
v. Union of India (AIR 1967 SC. 1427) which 
is very apposite in the present, context. The 
relevant passage in is 14 of, the report is 
as under:— _ 


. ,“In this context it is important to em- 
phasize that the absence of arbitrary power 
is. the first essential of the rule.of. law upon 
which our whole constitutional system is 
based. In a system governed by rule of law, 
discretion, when conferred upon executive 
authorities, must be confined within clearly 
defined limits. The rule of .law from this 
point of view means that decisions should be 
made by the application of known principles 
and rules and, in general,'’ such decisions 
should be’ predictable and the citizen should 
know where he is. If a decision is taken with- 


out any principle. or without any rule it is 


unpredictable and such a decision is the an- 
tithesis of a decision taken in accordance with 
the rule of Jaw. (See, Dicey — “Law of the 
Corstitution” Tenth Edn. Introduction cx). 
“Law has reached its finest moments”, stated 
Douglas, J. in United, States v,- Wunderlich, 


4) M.-P. [Prs, 1-2] 


(1951) 842 US 98, “when it has freed man 
from the unlimited discretion of some ruler 
PRR Where discretion is absolute, maa kas 
ałways suffered”. It is in this sense that the 
rule of Jaw may be said to be sworn eaemy 
of caprice. Discretion, as Lord Mansfield 
stated it in classic terms in the case of John 
Wilkes, (1770) 4 Bwr 2525 at p 2539 
“means sound discretion guided by law. It 
must be governed by rule not by humour: it 
must not be arbitrary, vague, and fanciful.” 
This content of the rule of law has been re- 
iterated by the Supreme Court even there- 
after, . 
10. The above qmoted principles 
are too well known but the facts: of this case 
have compelled us to repeat them once agaiu 
siace. the present situation requires their ap- 
p-ication every day by the authorities invest- 
ed with such wide powers. We derive some 
setisfaction from the fact that the D-strict 
Magistrate, Shajapur is the only one from 
amongst the several District Magistrates 
where actions have been challenged kefore 
us so far, who has chosen to take . stch a 
stand. 

11.. There being a clear refusal by 
tke District Magistrate, Shejapur to pezform 
tke aforesaid obligation imposed upon him 
by law, a writ of mandamu: has to be issued 
compelling performance of that obligation. 

12. As a result of the  disccssion 
aforesaid we direct the District Magistrate, 
Saajapur, the respondent No. 1, to make a 
classification of the petition2r as a detenu in 
accordance with the provisions of, Rule 4 of 
tke M. P. Detention Order 1971. Since the 
performance of this imperative duty has 
been considerably delayed, we have no 
doubt that the authority will now preform 
this’ legal obligation at an early date. It is, 
however, not for us to direct that the peti- 
tiner on classification be placed in Class I, 
sc that this further direction sought in the 
petition is refused. Consequently, this peti- 
tion’ succeeds and is allowed to the extent 
stated. A copy of this Ordez be sent to the 
cetenu. - 


Bharatsinga v. 


Petition allowed partly. 
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Bharatsingh, Appellant v. Rishi Kumar 
aud others, Respondents. 
Mise. (Second) ek Ne; T of 1974, 
D/- 11-8-1975°. 


“From Order PVS. V.S pa "Ist Add]. List I. 
Scgar in M. A. No. 20 of 1972 D, 23- H 
1973). ag. wh l 


HI/KT/C925/7 5/50B/WNG aa 


Rishi Kumar (Raina J.) 


“cation . was 
‘dent ‘and’ wes dismissed by ‘the trial Court. 


"sel thereby. the et a area 
‘Second “appeal. - j 


ALR. 


(A) Partition Act (1893), Section 4 — 
“Undivided family” — Meaning of. 

The .expression “undivided family” used 
in Section,4 means a family not divided qua 
the dwelling house. The - essence of the 
matter is that the house itself should ke un- 
divided amoung the members of the <amily 
who are its owners. The emphasis being on 
the undivided character of the house the ex- 
pression meens a family the members of 
which have not effected a partition of dwel- 
ling house belonging to it. Where the mem- 
bers of a family are in joint occupation of 
a dwelling house and there has been no par- 
tition by metes and bounds between family 
members, the family would be an und-vided 
family with respect to such house withn the 
meaning of Section 4. AIR 1941 Al, 281 
and (1908) ILR 30 All 824 and AIR 1941 
Pat 4 and AIR 1950 Cal 111 Rel. on. 

(Pera 5) 

(B) Partition Act (1893), Section 4 — 
Right of pre-emption — Exercise of —- Can 
be exercised from date of institution. of suit 
by stranger for partition till final cecree 


therein. AIR 1941 Pat 4 and AIR 1968 Cal 
380 Rel. on. (Patra 12). 
Cases Referred: Chronological “Paras 


AIR 1968 Cal 880 = 
AIR 1950 Cal 111 = 
AIR 1941 All 281 = 1941 All LJ 284° 6 
AIR 1941 Pat 4 = 190 Ind Cas 117 7 
(1908) ILR 30 All 324 = 5 All LJ 352 6 

P. R. Fadhye, for Appellant; E. C 
Pathak, for Respondents. 


JUDGMENT:— This is an appeal ander 
Section Sof the Partition Act. 
R It is- not aisputed that the Aouse 
in suit whick. is situated ia Gopalganj, Sagar, 
originally belonged to the joint Hindu family- 
The plaivtif-respondent purchased 1/5th 
share of Rishikumar, appellant No. 1, cne of 
the members of the family at a Court awction 
in 1960. Thereafter the plaintiff filed a suit 
for partition and for possession of his 1/5th 
share against the appellants and certain other 
members of the family. The suit was decreed 
and’ a preliminary decree for partition was 
passed in favour of the plaintiff-respordent. | 
During the proceedings for final decree, the - 
appellants and some others filed an applica- 
tion under Section 4 of the Partition | Act 
(hereinafter referred to as ‘the Act’) for pur-‘ 
chasing the share of the plaintiff. This appli- 
opposed by the plaintiff-respon- 


72 Cal WN 128 13 
54 Cal WN 660 8 


In: appeal, - the^ learned ` Additional District 


'Jiidee set-aside’ the order of the tria] Court 


and. allowed. the application. Being aggzriev- 
this - 
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-8B. From the material on record, it 
appears that the’house in suit is a dwelling 
house. Shri P, R. Padhye, learned counsel 
for the appellants, however, urged that the 
family had lost its character as an undivided 
family and, therefore, the members of the 
family were not entitled to the benefit of 
Section 4 of the Act. In support of his con- 
tention, he pointed out that, as would ap- 
pear from .the finding of the trial Court on 
issue No.-3 in the partition suit brought by 
the plaintiff-respondent (Civil Suit No. 45-A 
of 1963), some of the members had earlier 
filed a suit for partition of the suit house 
against one Bhagwati Prasad, one of the 
members of the family and in the said pati- 
tion, Bhagwati Prasad got possession over 
1/Sth portion of the suit house from the 
date of preliminary decree. It was urged 
that in view of the ‘earlier suit for partition 
it is obvious that there had been disruption 
of the joint status of the family and as such 
the family ceased to be undivided family 
within the meaning of Section 4 of the Act. 


4: In order to appreciate the argu- 
ments of the learned counsel for the appèl- 
lants, it is necessary to examine. carefully the 
provisions of the Act.’ It would appear from 
the preamble of the Act that it was enacted 
to amend the law relating to partition. There 
is nothing in the Act to suggest that it is 
applicable only to partition of the property 


_ belonging to a joint Hindu family. It is quite - 


clear from the provisions of the Act that it 
is of a general nature and is applicable to 
partition of property irrespective of the con- 
sideration whether it bélongs to Hindus, 
Muslims, Parsis or members of any other 
‘community. It would, therefore, not be cor- 
rect to construe the various provisions- of the 
Act treating it as a part of the Hindu Law 
itself. a fa i 

-` 5. . The expression. ‘undivided fami- 
ly’ as used in Section 4 of the Act means a 
family not divided qua the dwelling house. 
The essence of the matter is that the house 
itself should be undivided among the mem- 
bers of the family who are its owners. The 
emphasis being on the undivided character 
of the, house the expression merely means a 
family the members of which have not effect- 
ed a partition of the dwelling house belong- 
ing to it. Where the members: of a family are 


in joint’ occupation of a dwelling. house and. 


there has been no partition by metes and 
bounds by. allotting distinct portions of ..the 


house to different members -.. of the family’ 
who ‘are ‘co-owners :théreof,. the. family, would 
be an undivided family with respect to such. 
Jhouse, within the meaning of:said section.. 


Baratsingh v. Rishi Kumar 


(Raina J.) [Prs. 3-9] M. P. 4l 


6. Sbri P. R. Padhye, learned coun- 
sel for the appellants, referred to a number 
of authorities; but they do not support the 
view propounded by him. ïn Chaudhari 
Mohammed Sulaiman Khan v. Mr. Amir Jan 
AIR 1941 All 281, it was held that the 
phrase “undivided family” in Section 4 is 
used in a very wide and general sense and 
two Mahomedan married daughters too may 
be regarded as members of an undivided 
family within the meaning of the Act if the 
house is undivided. Relying on an earlier 
Full Bench decision of that Court in Sultan 
Begum v. Debiprasad (1908) ILR 30 All 324, 
it was pointed out that “undivided family” 
in Section 4 of the Act doés not mean an 
undivided Hindu Family; but -it applies to 
undivided families of all castes and communi- 
ties and in order to comply with the condi- 
tion laid down in the Sectiori all that is neces- 
sary is that the family should be undivided 
qua the dwelling house which is the subject 
matter of the partition.’ 


T: A similar view was expressed by 
the Patna High Court in Sheodharprasad 
Singh v. Kishun Prasad Singh AIR 1941 Pat 
4. It was pointed out in that case that the 
expression “undivided family” in Section 4 
means a family which is undivided qua the 
dwelling house- in question‘and the said sec- 
tion is applicable even to portions of houses 
left undivided. a 


8. In Boto Krishna Ghose v. Akhoy 
Kumar Ghose AIR 1950 Ca] 111 also a simi- 
lar view was -expressed. The following ob- 
servations made in paragraph 12 are perti- 
nent: 


“The essence of the matter, therefore, is 
that the house itself should be undivided 
amongst the members of the family who are 
its owners. The emphasis is really on the 
undivided character of the house, and it is 
this attribule of the house which imparts to 
the family its character of an undivided 


i family. For the members of the family may 


have partitioned all their other joint proper- 
ties and may have separated in mess and 
worship, but they would still be an undivid- 
ed family `in -relitior to the dwelling house 
so long as they have not divided it. amongst 


` themselves”. 


9. The object of, Section 4 of the 
Act appears to.be. to give the-members of a 
family owning a dwelling house the right to 
exclude .a stranger from-such house by pur- 


` chasing’ his: share which-he may have acquir- 
ed in, some manner and, thus to preserve the 
“privacy of a dwelling house. It is, therefore, 
` Clear that. where a dwelling house owned by 


h ' 
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members of a family has remained undivided 
by a partition amongst them, the members 
will have a right to keep the stranger away 
by purchasing his share at e price which will 
bə determinéd by the Cour:. i < 


10. In the instant case, it is okvious 
that after the separation of: Badriprasad’s 
share, other members of the family continued 
tc hold the remaining portion of the nouse 
as tenazts-in-common without any partition 
by metes and bounds. The plaintiff-respon- 


dent having purchased the. share of the one > 


of the members of the family in the house 
tke members are entitled to. purchase the 
share for a price to be determined by the 
Court. The Additional District Judge, there- 


fcre, rightly ‘allowed the application of the 
appellants. 
11. Another point that was - feebly 


urged by the learned counsel for the respon- 
dent was. that since the plaintiff-r espoadent 
had obtained a decree for partition, and -the 
Court had expressly held in par agraph 22, 
tkat the house could be partitioned, the ap- 
pication for partition could not be allowed. 
There appears: to be no merit in this ccnten- 


tion and it was rightly disallowed by the 


learned Additional District Judge. The ques- 
tion whether a partitular property is capable 
of being partitioned or net, is entirely a 
different matter. Section. 4 is attracted even 
though a dwelling house is big enough to be 
phone: 


"12, From the. language of Section 4, 
lit is clear that the right of a member cf the 
emily. who is a share-holder accrues ander 
the said section as soon as = suit for partition 
is filed by a stranger to the family and sub- 
sists during the pendency of the suit until it 
is terminated by an effective final decree for 
partition. Thus the right can be exercised 
az any: time before final decree for partition 
is passed. In’ the Pata case (Supra) iz was 
held that an application under Section 4 can 
be made at the appellate stage or a: any 
stage before final decree. 





13. In Birendranath Banerje2_ v. 
Smt. Snehlata Devi AIR 1968 Cal 330, it 
was held that the right of pre-emption under 
Section 4 of the Act is a right given by the 
statute and onits wordings it subsists so long 
as the suit remains pending, or in other “words 
so long as the suit has not been concluded or 
terminated by an effective final decree for 
partition. I entirely agree with this view. 
In the instant case, the application was made 
before e final decree was passed.: The ap- 
plication was, therefore, clearly maintainable. 
No other point was pressed before me. 


Deepchard v. M. P. S. R. T. Corpn. 


A. I. R. 


14. The appeal, therefore, fails and 
is‘ hereby dismissed with costs. Counsel's fee 
Rs. 25/-, if certified. - 

Appeal dismissed. 
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Deepchand Nayak, Applicant v. Madhya 
Pradesh : State Road Transport Corporation. 
Bairagarh, Bhopal and others, - Non-appli- 
cants. 


Civil Revn. No. 575 of 1975; D/- 28-7- 
1975°. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110 (1) and (2) — Notification under 
—- Notification No. 6/23/73/A-2-1f Dated 
9-1-1974 (M. P.) — Interpretation of. 


So far as the revenue districts, which did 
not find: any mention in ‘the schedule to the 
1974 notification, are concerned, this 1974 
notification was as if not made at all irres- 
pective of when a claim was made, and they 
would continue to have the same jurisdic- 
tion to try all claims arising out of the re- 
venue district specified in the 1969 notifica- 
tion. The revenue districts. named in the 1974 
notification were only those which were spe- 
cified in column 4 of its schedule. Seoni or 
Mandla is not one of those. districts. 

(Para 8) 

Not one of the eight Additional Tribu- 
nals constituted under the 1974 notification 
had jurisdiction under that notification in res- 
pect of any claim arising out of the revenue 
district of .Seoni or.Mandla. Therefore, there 
was no question at all of any claim pending 
before the Claims Tribunal, Seoni, to be 
transferred to stand as transferred to any of 
these eight Additional Tribunals. 

(Para 9) 


The expression “all claims” in the open- 
ing sentence of the direction (in the 1974 
notification), refers only to those claims which 
were governed by the notification and which 
the notification intended to transfer. The ex- 
pression “all claims” refers only to those 
claims which, by the notification, were to be 
transferred to the Additional Tribunal so 
constituted. (Para 10) 


The corrigendum can only be construed 
as an explanatory one or a clarification, Even 
without. corrigendum No. 6-23-78 A-2-H 
dated 21-2-1974 the 1974 notification :was 
neither defective nor ambiguous. Sometimes 


°(Against order of S. J. Surana, Claims Tri- 
bunal (Dist. J.) Seoni in Case No. 22 of 
1972, D/- 18-2-1975). 


HT/JT/C932/76/CWM 
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something has, to be stated by way of charifi- 
cation for the removal of: doubt and that 
corrigendum: was of that nature. 
(Pars 12) 
(B) Words and Phrases ~~ Word “T 


rans- 


fer?” — Must carry with it “from” and: ‘ to.” 
“Transfer” must necessarily be accom- 


panied by the hand from which and the hand 
to which something is to be transferred, that 
is to say, “Transfer” must carry with it “from” 
and “to”. If either of them is wanting -here 
can be no transfer. (Para 15) 


P. P. Naolekar, for applicant; Rajendra 
Tiwari, for Non-applicant No. 1. À 


ORDER:— Before the Motor Ac- 
cident Claims Tribunal, Seoni presided 
over by the District Judge, Seoni, the revi- 
sion-petitioner made a claim for compensa- 
tion, arising out of. an accident of the rature 
specified in sub-section (1) of Section -10-A 
of the Motor. Vehicles Act, 1939, (hereizafter 
called the Act), 


9.-° By. Notification No. 4484-209/II- 
A (2) dated December 29, 1969, (hereinafter 
called the 1969 notification), issued by the 
State Government, in exercise of powers con- 
ferred by sub-sections (1) and (2) of Sec- 
tion 110 of the Act, the District Judge, Seoni, 
` was constituted the one Member Motor Ac- 
cident Claims Tribunal with his headquarters 
at Seoni, for the areas comprising Seon: and 
Mandla revenue districts. This claims Tvibu- 
nal was so constituted not only for the claims 
to be made thereafter, but the notification 
further directed that all claims for cormen- 
sation “in respect of accidents involvir. Z the 
death of or bodily injury to, persons aising 
out of the use of Motor Vehicles or darnages 
to any property of a third party so arising or 
both”, pending before any Claims Trizunal 
constituted under Notification dated A gust 
7, 1959, and April 16, 1969, would stand 
transferred to the Claims Tribunal having 
jurisdiction under the notification. Claims 
. Tribunal Seoni, was, one of the 35 Motor 
Accident Claims Tribunal, which were con- 
stituted for all the districts of Madhya Pra- 
desh under this notification. 

3. The present claim was made after 
December 29, 1969, but before January 9, 
1974. On the last mentioned date, this -laim 
was pending before the learned District 
Judge Seoni, as Motor Accident Claims Tri- 
bunal, Seoni. 


4. Another notiticaüon No. €;23/ 
73/A-2-JI was issued on January 9, 1374, 
(hereinafter called the 1974 Notification). 
This ¿was in continuation of the notificetion 
dated December 29, 1969, and in exercise of 
the powers conferred by sub-sections (1) and 


.Deepchand v. M. P. S. R. T. 


Corpn. (Shiv Dayal J.) [Prs. 1-5] M. P. 43 


(2) of Section 110 of the Act. By this noti- 
tication, : the State Government constituted 
eight “Additiona] Motor Accident Claims 
Tribunals” (hereinafter called Additional Tri- 
bunals) with their respective headquarters at 
Durg (Rajnandgaon), Jabalpur, Indore, Gwa- 
lior, Indore, Bhopal, Dewas & Indore. It may 
be noted just now that as many as three Addi- 
tional Tribunals were constituted for Indore. 
They were called “Ist Additional Motor Ac- 
cident Claims Tribunal, 2nd Additional Motor 
Claims Tribunal and ‘the third Additional 
Motor Accident claims Tribunal, Indore.” I 
will make a reference to this a little later. 
By this notification, it was directed that— 


“All Claims for compensation in respect 
of accidents involving the death of or bodily 
injury to, persons arising out of the use of 
motor vehicles, pending before any of the 
Claims Tribunal, except Indore, constituted 


under the Notification dated December 29, 
1969, immediately before the commence- 
ment of this notification, shal] on such com- 
mencement stand transferred to the Addi- 
tional Claims Tribunals having jurisdiction 
under ‘this notification.” 

(Underlined by me) 


By the following expression this jurisdiction, 

which was conferred on these newly con- 
stituted Additional Claims Tribunals, was 
restricted to the claims which were pending 
on the date of the 1974 notification, that is, 
January 9, 1974:— 


“However, such of the claims which are 
filed before the Motor Accident Claims Tri- 
bunals constituted under Notification No. 
4484-289/TI. A (2) dated the 29th December 
1969, after the issue of this notification shall 
not. be transferred and. shall be tried and dis- 
posed of by them.” In other words, only those 
claims were to be transferred to the Addi- 
tional- Claims: Tribunals, which were pending 
on January, 9, 1974, but.claims, which would 
be preferred after, that date, would be tried 
by the Tribunals which were . constituted 
under the abovesaid notification dated 
December 29, 1969. 


5. By his order dated February 13, 
1975, the learned District Judge, Seoni, held 
that because of the 1974 notification,’ the 
present claim could no longer be tried by 
him and since there was no other Tribunal 
competent to try this claim, he directed that 
this: claim be consigned to the: record room, 
awaiting orders of its allotment either to him 
or to any other tribunal. This was not the 
only claim in which he passed that order 
there were 40 other claims of the same nature 
and the learned District Judge consigned 
all these 41 cases to the record room by a 
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c3mmon order, The reason for his taking that 
action is disclosed in the order, which may 
be analysed as follows:— 

(i) This Tribunal is competent to enter- 


tain a claim under sub-sections (1) and (2) of. 


Saction 110-A of. the Act. 

(ii) This claim was pending before this 
Tribunal on January 9, 1974. 

(iii) By notification. dated January 9, 
1974, Additional Tribunals have been con- 
stituted, specifying their headquarters, ter- 
ritorial jurisdiction and names of members. 

(iv) The notification dated January 9, 
1974, directs that al] claims “pending before 
any of the Claims Tribunals, except Indore, 
constituted under the notification dated 29th 
Viecember 1969 shall on such com- 
mencement, stand transferred to the Addi- 
tional Claims Tribunals having jurisdiction 
under this notification........ 


(v) This claim is not one, which is cover- 
el by the exception, i. e, it was not filed 
acter, January. 9, 1974. . 

(vi) No Additional Claims Tribunal has 
been constituted for the revenue districts of 
S2oni and Mandla, for which this Tribunal 
was constituted by the Notification of 1969. 

(vii) As no Additional Tribuna] has been 
constituted for this area, this case cannot be 
transferred to any of these Additional lanig 
Tribunals. 

(viii) The Government issued a corri- 
cendum No. 6-23-73-A-2-II dated February 
£1, 1974 (published in the Madhya Pradesh 
Najpatra dated March 8, 1974) which reads 
as follows:— 


“In the Home Department aptieeaiion 
No, 628-73-A-2-II dated 9-1-1974, in sub- 
para (c) after the words ‘except Indore’ and 
hefore the word ‘constituted’ add the words, 
Seoni, Raipur, Bilaspur, Shahdol, Sagar, 
Damoh, Chhindwara, Narsimhapur, Balaghat, 
Hoshangabad, Khandwa, ‘Rewa, Chhtarpur, 
Shivpuri, Guna, Ujjain, Dhar, Jhabua, Rat- 
lam, Mandsaur, Vidisha, Mandleshwar, 
Raigarh,.. Ambikapur, Jagdalpur, Bhind, 
Morena, Satna and Bétul.” 
But this notification must be read.to operate 
only prospectively; it can have no retrospec- 
five effect. 


f. On the above reasoning, the learn- 
„ed District Judge has held that he was not 
competent, after January 9, 1974, to try this 
claim and it would have to be tried by such 
Tribunal as may be duly constituted. As there 
was no- such Tribunal constituted on Febru- 
ary 18, 1975, he.directed the case to be con- 
signed to-the record room: | 

7. Having heard learned counsel - for 
hoth sides, I have: formed the view that the 
learned “District Judge has erred in inter- 
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preting the 1974 notification and the doubt 
entertained by him, while reading that noti- 
fication, along with the subsequent corrigen- 
dum of F ebruary 2l, 1974 is misconceived. 


8. From the letter and spirit of the 
1974 notification, there can be no manner 
of doubt that the Motor Accident Claims Tri- 
bunal, Seoni, as constituted under the 1969 
notification, was competent to try the pre- 
sent claim. The eight Additional Tribunals, 
which were constituted by the 1974 notifica- 
tion, have only limited territoria] jurisdiction, 
They were constituted exclusively for the 
areas specified in the notification itself. It is 
obvious enough that these Additional Tri- 
bunals were constituted for coping with ex- 
cessive work pending in those districts. Now, 
all these tribunals were entrusted with only 
those cases which were pending on the date 
of the 1974 notification (January 9, 1974). 
The claims to be made after that date were 
to be tried by the Tribunals initially consti- 
tuted under the 1969 notification. In other 
words, the claims Tribunals which were con- 
stituted under the notification of December 
29, 1969, continued to be competent as be- 
fore in all the districts, the exception being 
that the claims arising out of the areas com- 
prising all those revenue districts, for which 
Additional Tribunals were constitutend under 
the 1974 notification, were taken out from 
the jurisdiction of those respective tribunals, 
which had been constituted by the 1969 
notification. To put it differently, so far as 
the revenue districts, which did not find any 
mention in the schedule ` to the 1974 noti- 
fication, are concerned, this 1974 notification 
was as if not made at all, irrespective of 
when a claim was made, and they would con- 
tinue to have the same jurisdiction to try ‘all 
claims arising out of the revenue district/ 
districts specified in the 1969 notification. 
The revenue districts named in the 1974 
notification were only those which were spe- 
cified in cohimn 4 of its schedule. Seoni or 
Mandla is not one of those districts. There- 
fore, in that view of the matter, the present 
claim was not at all affected by the notifi- 
cation of January, 9, 1974, and the Claims 
T ribunal, Seoni, was not at all concerned with 
that noti fication. For him, it was as if not 
issued at all. 


9. The 1974 notification directed 
that all pending claims would be transtérred 
to the Additional Tribunals. The language 
employed is as clear as it could be. The’ noti- 
fication, says that the claims “pending before 


any of the Claims Tribunal” ‘constituted 
under the notification of December. 1969, 
the Additional 


shall “stand transferred to 
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Claims Tribunal having jurisdiction under: 
this notification”! In other: words, where an 
Additional Claims. Tribunal has no jurisdic- 
tion under the 1974 notification, nc claim 
would be transferred to it, As alreacy said, 
not one of the eight Additional Tribunals 
constituted under the 1974 notification had 
jurisdiction under .that: notification in respect 
iof any claim arising out of the reveme dis- 
trict of Seoni or Mandla. Therefore, there 
was to question at all of any claim pending 
before the Claims Tribunal, _ Seoni, to be 
|transferred or to stand as transferred to any 
of these eight Additional’ Tribunals. 


= 10- The learned District Judge. while 
reading the 1974 notification, over-emphasis- 
ed the words “aly claims for compensation” 
and has underlined the words “all claims”. He 
read that notification as to’ mean ` that all 
claims wherever they may be. pending 
throughout ‘the State would be governed by 
the notification:and would stand tramsferred 
from the tribunals before which they were 
pending. But, where would they be transfer- 
red that question is answered either by the 
. notification and, if the notification does not 
specify the tribunal to which the claims 
would be transferred, then they .shculd re- 
main in abeyance and should be cansigned 
tothe record room. This,in substance, is how 
the learned District Judge read that notifica- 
tion. In my opinion, that reading is not cor- 
rect, The, expression “all claims” in the open- 
ing sentence of the direction (in the 1974 
notification) refers only to those claims which 


were governed -by the notification and which ` 


- ithe notification intended to transfer. The 
expression “all claims” refers only ta those 
claims which, by the notification, were to be 
transferred to the Additiona}! Tribunal so 
constituted, | Ys l NEF 


11. As pointed out | earlier, three 
Additional Tribunals were constitutec ‘at In- 
dore. by the 1974 ‘notification. _ If the words 
“except Indore” were not there, there would 
have been a confusion as to which cases were 
to bë tried by the Ist Additional Tribunal, 
which by the 2nd Additional Tribunal: and 
which by the 8rd Additional Tribunal. It is 
obvious enough that the State Government 
had to distribute the claims already pending 
before the Motor Accident Claims Tribunals, 
Indore (as constituted by the 1969 aotifica- 


_ tion) among the three Additiona] Tribunals. 


for the Indore ‘district (under the 1974 ‘notifi- 
cation). As that was not done by the second 
notification itself, and perhaps the State Gov- 
ernment required the particulars of the pend- 
ing.claims for the purposes of such distribu- 
tion, the words “except Indore” were’ 2mploy- 
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ed. The import of that expression was that 
there would not be any“ automatic transfer 
of the pending claims to the Additional Tri- 
bunals constituted for the Indore district. In 
such a- case, there would not be automatic 
transfer without specifying the particular 
pending claims and distributing them. among 
the three Additional Tribunals. To my mind, 
that alone is the-meaning and impact of the 
expression “except Indore”. 


12. It appears that the doubt which 
was entertained and given effect to by the 
learned District Judge, Seoni, might have 
been entertained by some other District 
Judges who were constituted as Claims Tri- 
bunals for other, districts. They may have 
thought in’ like terms that the claims pend- 
ing before them had-to be transferred ‘to Ad- 
ditional Tribunals, either constituted or to be 
constituted thereafter. Evidently, for the 
removal of' that doubt the notification of 
February ‘215; 1974, was issued and all the 
districts which were not governed by the 
1974 notification were also specifed after the 
word “except”. It was thus.made very clear 
that the 1974 notification had no application 
to those districts which were specified in the 
notification -of 1974. It is “ undoubtedly un- 
happy that they were clubbed along with 
Indore, Indore’ being, one of those districts 
for which three Additional’ Tribunals had 
been constituted.’ In any event, Seoni stood 
excluded from the applicability of the 1974 
notification, About this, the learned Dist- 
rict Judge thought that the 1974 notification 
operates only prospectively but not retropec- 
tively,’ so that the claims to which the noti- 
fication applied could not be saved by this 
subsequent corrigendum.. There, in my opin- 
ion, he was not right. The corrigendum can 
only be construed as an explanatory one or 
a clarification. Even without this corrigen- 
dum, the 1974 notification was neither defe- 
ctive nor ‘ambiguous, Sometimes something 
has to be stated by way of clarification for 
the removal of doubt and, that corrigendum 
was of that nature. | 


13. - Shri Tiwari, learned counsel. for 
the M. P. S. R. T. C. suggested that if the 
Government issues a notification specifying ` 
that the 1974 notification applied only to 
those: districts for which Additional Tribu- 
nals were constituted, the whole problem 
would be solved. But, in my opinion the 
problem did not arise at all. Therefore, it is 
not necessary to suggest a fresh notification 
as a. solution. aS ge I 


OH In my opinion. there was no oc- 
casion to search for, whether the notification _ 
of 1974 had retrospective effect. If we read ` 
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he 1974 notification once again and parti- 
'ulerly the expression that the claims shall 
tard transferred “to the Additional Tribu- 
als” having jurisdiction ‘under this notifica- 
ion”, it only means, and it will merely be 
he other way. of saying the same thing that 
10 claims shall stand transferred to any addi- 
ional Tribunal, unless there is one which 
as jurisdiction under that notification. 
Therefore, no claim pending before the 


Jla-ms Tribunal, Seoni, as constituted by the 


‘969 notification, stood transferred to any 
ther tribunal, There was no question of 
incing out whether the corrigendum had 
iny retrospective effect or not. 


15. As I have read the notification, 
t is neither defective nor ambiguous. But 
sven if it were, for a moment, the rules of 
nterpretation fully clothe the Court to con- 
‘trce the law in a manner which would not 
ead to absurdity. “Transfer” must necessarily 
ze accompanied by the hand from which and 
he hand to which something is to be trans- 
erred, or the place from which and the place 
© which something i is to be transferred that is 
© say, “Transfer” must carry withit “from” 
ind “to”. If either of them is wanting, there 
zan be no transfer. It could never be the in- 
enion of. any of the notifications (of January 
1974 or February 1974) that there would be 
‘ramsfer of claims in vacuo and that the 
aims would have to be consigned to the re- 
sor] room. It may be remembered that the 
egislature, while enacting Section 110-A of 
he Act, clearly intended’ that, the. claims aris- 
ng out of motor accidents, should be ex 
yecitiously tried and it was for this purpose 
haz a nominal court-fee was prescribed in- 
teed of that which would have otherwise 
seen chargeable under the Court Fees Act, 
ind special Tribunals were constituted in 
Mace of courts which would ordinarily have 
vied these claims under the law of torts. 


16. For these reasons, the interpreta- 
jor. put by the learned District Judge, 
secni, to the notification of January 9, 1974 
annot be accepted. It must be held that the 
aims Tribunal, Seoni, was competent to try 
ind ‘dispose of, the. present claim, which was 
ending before it, without. its jurisdiction he- 
ng. in any way, affected by t the 1974 noti- 
ication. 


17. ` As a result of the above discus- 
ior, this revision is allowed. The order of 
he learned District Judge, Seoni, is set aside. 
t is held that he, as Motor Accident claims 
[ribunal, constituted under the notification 
£ December 29, 1969, ist competent to try 
his claim: Accordingly, it is directed that he 
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shall resume the tria] of this claim accord- 
ing to law. Parties shall bear their own 
costs. Bows 

Revision allowed. 


‘AIR 1977 MADHYA ' PRADESH 46. 
FULL BENCH 


SHIV DAYAL, C. J. G. P. SINGH AND 
‘R. K. TANKHA, J]. | 


Damodar Das Sital Dass, Petitioner v. 
Regional Transport Authority, Rewa, Res- 
pondent, 


Mise. Peta. No. 415 of 1976, D/- 21-10- 
1976. H 


(A) Motor Vehicles Act (1939), Sec- 
tion 68-F (1D) read with Sections 68-C and 
68-D — “Area or route or portion thereof 
covered by such scheme” — Meaning of — 
These words refer to area or route specified 
in scheme prepared under Section 68-C over 
which State Transport Undertaking proposes 
to run its services: irrespective of whether: 
scheme excludes -private operators from that 
area or route. Misc. Petn. No. 1225 of 1975, 
D/- 3-12-1975 (Madh Pra), Overruled. 


Section 68-C shows that a route “cover- 
ed” by a scheme is that route which is spe- 
cified in the scheme over which ‘the Under- 
taking proposes to run its services irrespective 
of whether the scheme proposes to exclude 
or not to exclude private operators from that 
route. (Para 5) 

Reading sub-section’ (1-D) of Section 
68-F in the light of Sections 68-C and 68-D, 
it is clear that the words “covered by such 
scheme” in sub-section (1-D) are used in the 
same sense in which these words or similar 
words are’ used in Sections 68-C and 68-D 
(17. A route would be held to be “covered” 
by a scheme within the meaning of sub-sec- 
ticn (1-D) if it is specified in the scheme 
which proposes that the’ ‘State’ Transport 
Undertaking will run its services on it irres- 
pective of any provision for exclusion or non- 
exzlusion ‘of private operators. This con- 
clusion is further supported by reading to- 
gether the enacting part of sub-section (1-D), 
its proviso and sub-sections (1-A) and (1-C) 
of section 68-F. As all these provisions are 
closely connected: and operate in’ the’ same 
field, it is clear that the’ words’ “covered by 
such scheme” in sub-section (1-D) mean the 
same thing as “specified in the scheme” used 
in the proviso and sub-sections (1-A) ard 
(1-C). AIR 1976 SC 2161 Foll; 1978 MPL] 
(S N. 115 and AIR 1976 Madh Pra 169 Ap- 
proved. Misc. Petn. No. 1225 of 1975, 


himana iraa E ah BAA e aena aaa aed 


KT/LT/E325/76/ KSB. 


1977 ` 
D/- 3-12-1975 (Madh Pra) Overruled. 
: «(Paras 5 T 

(B) Motor Vehicles Act. (1939), Section 
2 (28-A) — Route — Meaning of. — 

Route ‘is the Highway which has to be 
traversed between two termini and not any 
abstract line of travel. This position 1s now 
made clear by the definition in Section 2 
(28-A) ‘newly introduced. Observations mM 


AIR ‘1976 Madh Pra 169, Overruled. 
(Para 9) 


(C) Motor Vehicles ‘Act (1939). Sec- 
tion 68-F (1-D) — Scheme covering inter- 
State route within meaning of Section’ 68-F 
(1-D) — No permit can be granted in res- 
pect of any porton of the route—Regional 
Transport Authority has no jurisdiction to 
invite applications for the grant of permit 
on a route, a portion of which is covered by 
the scheme. l e oe a (Para 8) 
Cases Referred: Chronological Paras 


AIR 1976 SC 2161 = -1976 Cur LJ e 
570 | 

AIR 1976 Madh Pra 169 = 1976 Jab LJ 
309 T, 8 

(1975) Mis. Petn.. No. 1225 of 1975 D/- 3- 
12-1975: (Madh Pra) T 

(1975) 4 SCC 192 = (1975) 1 SCR 493 & 

AIR 1974 SC 1940 = (1978) 1 SCR 615 & 

1973 MPLJ (SN) 115 5 


S. Q. Hasan, for Petitioner; P. C. Pathak 
with H. C. Kohli for the Intervenor, for Res- 
pondent No. 2. 


SINGH, J.:— This is.a petition under 
Article 226 of the Constitution. It has been 
referred to this Full Bench in view of con 
flict of authorities in this Court on, the inter- 
pretation of Section 68-F (1-D) of the Motor 


Vehicles Act, 1989. 


2. ‘Damodardas Sitaldas, who is the 
petitioner in this petition, holds a stage car- 
riage permit for the route Hanumana-Telga- 
wan. This route is an interstatal route as 
Hanumana is in Madhya Pradesh and Telga- 
wan in Uttar Pradesh. By a notice dated 18th 
February’ 1976, the Regional Transport Au- 
thority has invited applications for grant of 
a return trip permit for the route Bidhauli- 
Sidhi via Sonbarsa-Amaliya-Bahari-Kubart. 
Whole of this route lies in Madhya Pradesh, 
but a part of it, which lies between Amaliya 
and Bahari, overlaps the  interstatal route 
Hanumana-Telgawan. The Madhya Pradesh 
State ‘Transport Corporation, which is a State 
Transport Undertaking, published Scheme 
No. 39 in December 1965 under Section 
68:C. This Scheme, which is still awaiting 
approval, modification or rejection, relates 
to certain interestatal routes including the 
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route Hanumana-Telgawan. The Scheme pro- 
poses that these routes will be. operated by 
the Corporation. The petitioner's contention 
is that in view of this Scheme and section 
68-F (1-D) of the Act, the Regional Trans- 
port Authority has no jurisdiction to grant - 
a permit for any part of the route Hanu- 
mana-Telgawan or for any route overlapping 
any part of this route even if such part or 
the route for which permit is applied for 
lies wholly in Madhya Pradesh. The peti- 
tioner further contends that if the Regional 
Transport Authority cannot grant a permit, 
it logically follows that it cannot also invite 
applications for such a permit. On these 
grounds, the petitioner prays for quashing of 
the notice inviting applications for permit 
for the route Bidhauli-Sidhi which, as ear- 
lier stated, partly overlaps the route Hanu- 
mana-Telgawan. ‘The petition is opposed by 
the intervener, Swami Prasad Soni, who in 
pursuance of the notice has applied for a 
permit on the route Bidhauli-Sidhi. 

8. . The relevant sections of the Act 
are as follows: 

“68-C. Where any State Transport 
undertaking is of opinion that for the purpose 
of providing an efficient, adequate, economi- 
cal and properly co-ordinated road transport 
service, it is necessary in the public interest 
that road transport services in general or 
any particular class of such service in rela- 
tion to any area or route or portion thereof 
should be run and operated by the State 
Transport undertaking, whether to the ex- 
clusion, complete or partial, of other persons 
or otherwise, the State Transport undertaking 
may prepare a scheme giving particulars of 
the nature of the services proposed to be 
rendered, the area or route proposed to be 


covered, and such other particulars respect- 


ing thereto as may be prescribed, and shall 
cause every such scheme to be published 
in the official Gazette and also in such other 
manner as the State Government may direct.” 

“68-D. (1) On the publication of any 
scheme in the Official Gazette and is not 
less than one newspaper in regional langu- 
age circulating in the areg or route which is 
proposed to be covered by such scheme;— 

(i) any person already providing trans- 
port facilities by any means along or near the 
area or route proposed to be covered by the 
scheme; ~ 





. (ii) any. association representing persons 
interested in the provision of road transport 
facilities recognised -in this behalf by the 
State Government; . 


(iii) any local authority or police autho- 
rity within whose jurisdiction any part of the 
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area route ‘proposed to be covered by the 
scheme lies. 

may, within thirty days from the date 
of its publication in the official Gazette, file 
objections to it before the State Government. 

(2) The State Government may, after 
considering .the objections and after giving 
an opportunity to the objector or his repre- 
sentatives and the representatives of the 
State Transport Undertaking to be -heard in 
the matter, if they so desire, approve or 
modify the scheme. 

(3) The scheme as. approved or modi- 
fied under sub-section (2) shall then be pub- 
lished in the official Gazette by the State 
Government and the same shal] thereupon 
become final and shall be called the approv- 
ed scheme and the area or route to which 
it relates shal] be called the notified area or 
not fied route: 

Provided that no such scheme which re- 
lates to any inter-State route shall be deem- 
ed to be an approved .scheme unless it has 
been published in the official Gazette with 
the previous approval of the Central Govern- 
ment.” 


“68-F. (1-A) Where any scheme has been | 


published by a State Transport Undertaking 
under Section 68-C, that Undertaking may 
apply for a temporary permit, in respect of 
any area or route or portion thereof specified 
in the said scheme, for the period interven- 


ing between the date of publication of the 
scheme and the date of publication of ap- 
proved or modified scheme, and where such 
application is made, the State Transport Air 
thority or the Regional Transport Authority, 
as the case may be, shall, if it is satisfied 
that it is necessary to inerease, in the pub- 
lic interest, the number of vehicles operating 
in such area or route or portion thereof, issue 
the temporary permit prayed for by the. State 
Transport Undertaking. 

(1-B) A temporary permit 
pursuance of the provisions of 
(1-) shall be efféective— ` 

(i) if the scheme is published under sale 
section (8) of Section 68-D, until the grant 


issued in 
sub-section 


of -he permit to the State Transport Under- 


taking under sub-section (1), or 
(ii) if the scheme is not published under 
sub-section (3) of Section 68-D, until the ex- 
pirction of the one week from the date on 
which the order under sub-section 2) of Sec- 
tion 68-D is made. 

o (1 C) If no application ‘for a temporary 
permit is made under sub-section (1-A). the 


State. Transport Authority, or” the Regional , 


_ Transport Authority, as the ‘case may be, 
mar, grant, subject to, such conditions’ as it 
may think fit, temporary permit to ‘any person 


Ed 
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in respect of the area or route or portion 
thereof specified in the scheme and the 


permit so granted shall cease to be effective 
on the issue of a permit to the State Trans- 
port Undertaking in respect of that area or 
route or portion thereof. 

(1-D) Save as otherwise provided in 
sub-section (1-A) or sub-section (1-C), 
no permit shall be granted or 
renewed during the permit intervening the 
date of publication, under Section 68-C of 
any scheme and the date of publication of 
the approved or modified scheme, in favour 
of any person for any class of road transport 
service in relation to an area or route or por- 


tion thereof covered by such scheme: 


Provided that where the period of 


operation of a permit in relation to any 
area, route or portion thereof specified in 
a scheme published under Section 68-C ex- 
pires after such publication, such permit may 
be renewed for a limited period, but the per- 
mit so renewed shall cease to be effective 
on the publication of the scheme under sub- 
section (8) of Section 68-D.” 

4. Tbe prohibition contained in 
sub-section (1-D) of Section 68-F prevents 
grant or renewal of a permit in relation lo 
an area or route or portion thereof covered 
by the-scheme. According to the learned 


‘counsel for the petitioner, a route specified in 


the scheme over which the State Transport 
Undertaking proposes to run its services is 
a route covered by the scheme irrespective 
of whether it proposes. to- operate 
on the route to the exclusion or 
otherwise of private operators. The learned 
counsel for the intervener, on the other 
hand, submits that a scheme proposes to 
cover a route only to the extent it 
proposes to exclude private operators. The 
learned counsel further ‘submits that on a 
true construction Scheme No. 89 does not 
propose to exclude private operators from 
that part of the route Hanumana-Telgawan 
which lies wholly in Madhya Pradesh: and, 
therefore this. part of the route cannot ‘be 
said to be covered by the scheme. 

5. For finding out the meaning of 
the words “an area or route or portion there- 
of covered by such scheme” as they a 
in a (1-D), of Section 68-F, it ' 
useful ° go back --to Section 68-C. 
This ne 
paration and publication ofa scheme. The 
State Transport Undertaking can prepare “a 
scheme when it is'of opinion that for purpose 


of providing am efficient, adequate, economie 


and properly’, co-ordinated road transport ser- 
vice, it is necessary in the public ‘interest that 


- deals with the pre- ` 


dk 


« 
i 
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road transport services in general or any 
particular class of. such service in relation 
toan area or route or portion thereof 
should be run and operated by the Under- 
taking “Whether: to the exclusion, com- 
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plete or partial, of other persons or otaer- - 


wise”. ‘The words “or otherwise” in Sec- 
tion 68-C go to show that it is not essen- 
tial for a-scheme that it should prozose 
exclusion complete or partial of other 
persons from the route-.on -which the 
Undertaking” proposes to run its services. 
What is essential for a route to be includ- 
ed in a scheme is that the Undertaking 
should propose to run its services on it, 
As provided: in the. section, a scheme must 
contain particulars of the nature of the 
services proposed to be rendered by the 
Undertaking, “the area or route proposed 
to be covered” and such other particulars 
as may be. prescribed. Now “the-area or 
route proposed to be covered”, the parti- 
culars of which are required to be given 
in the scheme, is that area or route over 
which the Undertaking proposes to run 


. fits transport services whether to the ex- 


clusion complete, partial or otherwise of 
other persons. This area or route, there- 
fore, is: not necessarily such from which 


private operators are wholly or partially. 


excluded, Section 68-C, therefore, stows 
that a route “covered” by a scheme is 
jthat route which is specified in the scheme 
jover which the Undertaking proposes to 
run its services irrespective of whether 
the scheme proposes to exclude or not to 
exclude private operators from that route. 
This inference as to the meaning >f a 
route “covered” by a scheme is further 
strengthened by a look at. Section 68-D 


‘which uses the words “covered by such 


- words “covered by such. scheme” 


‘scheme” or “covered by the scheme’- at 


three places in sub-section (8). The sec- 
tion contemplates publication of a scheme 
in the oficial Gazette and a newspaper 
circulating “in the area or route which 


. is proposed to be covered by such seheme”. 


The section further provides that any per- 
Son providing transport facilities. by any. 
means along or near “the area or route 


proposed to be covered by the scheme”’,. 


any recognised association and any local 


‘authority or police authority within whose 


jurisdiction “any part of the area or route 
‘proposed to be covered by the scheme 
lies” can file objections to the scheme. The 
and 
“covered by the scheme” occurring -in 
Section 68-D (1) do not obviously have 


- 


dny link with the exclusion or non-exclu- - 
Sion of private ‘operators -by the sc: neme. , 


These words here, as in Section 68-C, re- 
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fer to the area or route. specified in the 
scheme in respect.of which the State ` 
Transport Undertaking proposes to~ pro- 
vide transport services: Reading sub-sec- 
tion (1-D) of Section 68-F in the light of- ~ 
Sections 68-C and 68-D, itis clear that 
the words “covered by such scheme” in 
sub-section (1-D) are used in the same 
sense in which these words or similar 
words are used in Sections 68-C and 68-D 
(1). A route would be held to be “cover- 
ed” by a scheme within the meaning of 
sub-section (1-D) if it is specified in the 
Scheme which proposes that the State 
Transport Undertaking will run its ser- 
vices on it irrespective of any. provision 
for exclusion or non-exclusion of private 
operators. This conclusion is further sup- 
ported by reading together the enacting 
part of sub-section (1-D), its proviso and 


Sub-sections (1-A) and (1-C) of Sec. 68-F. 


These sub-sections of Section 68-F are 
closely linked and they provide as to what 
is to happen during the period between the 
date of publication of a. scheme under 


Section 68-C and- the date of publication 


of the approved scheme under Sec. 68-D 
(3). Sub-section (1-D) enacts a prohibi- 
tion and provides that during -this period 
no permit can be granted or renewed in 
relation to “an area or route or portion 
thereof covered” by the scheme. The ban 
in the matter of renewal is lifted by the . 
proviso in a case where the period of ope- 
ration — of a permit “in relation to any . 
area or route or portion thereof specified 
in the scheme” expires after the publica- 
tion of the scheme under Section 68-C. 
Similarly, sub-sections (1-A) and (1-C) 
lift the ban as regards temporary permits 
and make provision for grant of tempo- .. 
rary . permits to the State Transport 
Undertaking and failing that to any other 
person “in respect of the area or route or 
Portion thereof specified in the scheme”. 
It will be seen that though the enacting 
part of sub-section (1-D) uses the. words. 
“covered by such scheme”, thé’ proviso 


uses the words “specified in the scheme” 


which are also used: in sub-sections - -(1-A) 
and (1-C). As all these provisions are 
closely connected and operate in. the 
same. field, it is clear that the words 
“covered by such scheme”-in sub-sec- 
tion (1- D) mean the same thing as “speci- 
fied in the scheme” used in the: proviso 
and sub-sections (1-A) and (1-C). Indeed 
this is how these sub-sections were re- 
cently construed by the Supreme Court 
in Mohd. Ashfaq v. S. T A: T. U. P., AIR 
1976 SC 2161 at p. 2166, where Bhag- 
wati, J. observed. as follows: 
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“It will, therefore, be seen that where 


-a scheme is published under Section 68-C, 


no permit in respect of a route specified 
in the scheme can be granted or renewed 
during the intervening period between 
the publication of the scheme under Sec- 
tion 68-C and the publication of the ap- 
proved scheme, except a temporary per- 
mit to the State Transport Undertaking 
under sub-section (1-A) or failing that, a 
temporary permit fo any other person 
under sub-section (1-C), with this qualifi- 
cation that an existing permit. can be re- 
newed for a limited period.” . 

6. It is true that to some extent 
the prohibition contained in sub-sec. (I-D) 
of Section 68-F In the matter of grant of 
permits may go beyond the prohibition 
that may become operative under sub- 
section (2) of the.same section and Sec- 
tion 68-FF after the scheme is approved 
and published under Section 68-D (8). 
But the purpose behind sub-sections. (I-A) 
to (1-D) of Section 68-F appears to be to 
maintain the status quo as on the date of 
publication of the scheme under Sec- 
zion 68-C until the approved scheme is 
nally published subject fo the provision 
“or prant of temporary permits in case of 
need for the intervening period. It was 
probably expected by Parliament that this 
intervening period would not be a long 
one and the process leading to the ap- 
proval and publication of approved: scheme 
would be over within a reasonable time. 
Parliament may. have never thought that 
e scheme published in 1965 inviting ob- 


jections within 30 days can remain in: 
cold storage for nearly eleven years still 
ewaiting approval, modification or rejec-. 


tion by the appropriate Government. In- 
ection of the Government in that behalf 
cannot, however, make any difference on 
a question of construction of the relevant 
statutory provisions. All that we can 
tope is that the Government will now 
finalise the scheme as early as possible. 


T: For the reasons. given aboye, we 
are of opinion that the words "covered by 
sich scheme” in sub-section (1-D) mere- 
ly refer to the area or route specified in 
tie scheme over which the State Trans- 
port Undertaking proposes to rum its. ser- 
vices irrespective of whether the scheme 
proposes to exclude or not to exclude 
other persons from that area or route 
Somewhat similar view was taken by two 
Tivision Benches of this Court. in M. P. 
S. R. T. C. Bhopal v. State Transport Au- 
thority, 1973 MPLJ (SN) 115 and M P. 
S. R. T. Corporation v. S. T. A. Tribunal, 
AIR 1976 Madh Pra 169. Contrary view 
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expressed om this point. inm paragrap r IQ of 
the judgment im Asghar Ali Haji Mulla 
Tayyabalh v. State Transport Arpellate 
Tribunal, Misc. Petm. No. 1225: oë 1975, 
Dj- 3-12-1975 (Madh Pra). is; in ouz opin- 
lon, not correct, 

8. ° We have earHer stated that im 
Scheme No. 39 the State Transport Jnder- 
taking proposes to run its services on. the 
interstatal route Hanumana-Telzawan. 
This route is specified in the tite and 
Clause 2 of this Scheme as also m the 
schedule. Harumana~Telgawan igs there- 
fore, a route covered by the tcheme 
within the meaning of sub-section (1-D) 
of Section 68-F and no permit can be 
granted in respect of any portion sf this 
route. It is now well settled that route 
is the highway which has to be traversed 
between two termini and not any abstract 
line of travel. The definition of “route”! 
now incorporated in Sec. 2 (28-A makes 
that. position clear. Contrary dicta on 
this point im Mysore State Road Tracspart 
Corporation v. The Mysore Revenue Ap-; 
pellate Tribunal, (1975) 4 SCC 192 has been! 
overruled in Mysore State Road Trans- 
port Corporation v. Mysore State Trans-} 
port Appellate Tribunal, AIR 19°4 SC 
1940. The latter case also decides trat in 
this respect there is no difference in prin- 
ciple applicable to inferstate and intra- 
state routes. The point that the former 
ease hag been . overruled seems to have 
been missed in M. E S R. T. Corporation 
v. S. T. A. Tribunal, AIR 1976 Mada Pra 





169 although ït notices both the cases and 


the observations. made in it on the Basis 
of the former Supreme Court decistfori 
cannot be taken to be authoritative. The 
portion of the highway between Amaliya 
and Bahari is a part of the route Hanu- 
mana-Telgawan. No permit can be gerant- 
ed to be.operative between. Amaliya and 
Behari in view of the ban imposed hy 
sub-section (1-D) of Section 68-F. £s the 
route Bidhauli-Sidhi for which apstlica- 
tions have been invited includes the 
ighway between Amaliya and Bahari, 
grant of permit on this route will cffend 
the aforesaid ban. The Regional Trans- 
port Authority had, therefore no juris- 
diction to invite applications for this 
route, 

9 In view of the constriction 
dlaced by us om sub-section (1-D)} of Sec- 
ston 68-F, it is not necessary for is. to 
consider whether the Scheme proposes to 
exclude or not to exclude private opera- 
sors. on that portion of the route Eanu- 
mana-Telpawan which lies wholly in 
Madhya Pradesh. 
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16. The petition is allowed and 
the notice inviting applications for permit 
on the moute Bidhauli-Sidhi is gqmashed. 
There shall be no onder as to costs. The 
security amount deposited by the neti- 
_ tioner shall be refunded to him. 

Petition allowed, 
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LODHA, J. (en difference of opinion be- 
tween SHIV DAYAL, CG J. AND 
G. P. SINGH, J.) 

Jogindra Singh, Petitioner v. Govt. of 
M. P. Bhepal and others, Respondents. 

Misc. Petn. Wo, 1854 of 1975, DJ- 
20-10-1976. 


(A) Motor Vehicles Act {1939), See-. 


tion 43 (23, Proviso — Increase in fares — 
Objection to the draft directions filed by 
the ‘Transport Operators’ Association — 
Writ Petition challenging Notification con- 
taining final directions on ground of viola- 
tion of proviso to Section 43 (1) — Righi 
of individual operator io maintain a writ. 
(Constitution of India, Article 226). 


A ‘bare perusal of the language of 
the proviso to Section 43 (1) of the Act 
would show that an opportunity of being 
heard ïs to ‘be given only to the “repre- 
sentatives of ‘the interests affected’ and 
not to every individual affected. 

{Para 11) 

In order tọ succeed, the petitioner 
has, therefore, to show that he was a re- 
presentative of the interests affected and 
was not given an opportunity of being 
heard. Tf the petitioner does not essert 
that he was ‘a representative of the inte- 

-rests affected ‘but claims an opportunity 
of being ‘heard as an individual he can 
have no locus standi to file the writ peti- 
tion inasmuch ‘as no legal right cf his can 
be said to shave ‘been infringed. ATR 1968 


Raj 24, Referred. (Para 11) 
(B) Constitution of India, Article 226 


— Mandamus — Though any irregularity 
is committed by the Public authority, it is 


not incumbent on the Court to issue a 


writ, if the ends of justice require cther- 
Wise, (Para 13) 


(C) Motor Vehicles Act (1939), Sec- . 


tion 43 (1), Proviso — Opportunity of 
hearing — Representative of the interests 
affected — Who 4s, 


‘Held that the present was not « case 
where ‘the notification could be struck 


down as against the petitioner only who 


KT/LT/E322/78/GDR 
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had filed a writ im his individual capa- 
city. Ifa body of persons affected by the 
proposed increase of fares wanted to be 
heard, the Government should have been 
apprised as to who was to act as their re- 
presentative. The petitioner cannot claim 
the right to be heard in his individual 
capacity as the requirement of law is that 
opportunity of hearing is to be granted 
only to the “representatives of the inte- 
rests affected” — In the case of an un- 
registered association like the Transport 
Operators Association there is no statu- 
tory provision for recognizing a particular 
individual as a person representing the 
association as is in the case of a society 
registered under the Societies Registration 
Act or under the Co-operative Societies 
Act. AIR 1953 Raj 180, Distinguished. 


(Para 12) 

Cases Keferred: Chronological Paras 
ATR 1968 Raj 24 = 1967 Raj LW 116 

9, 11 

AIR 1962 Mys 25 == (1961) 2 Lab LJ 583 

9 


ATR 1956 Pat 182 


= 1956 BLJR 727 9 
AIR 1953 Raj 180 = 


1953 Raj LW 335 
9, 18 

P. C. Pathak, for Petitioner; M. C. 
Niballani, Advocate General with A. P. 
Tare Govt. Advocate, for Respondents; 
V. S. Dabir, fer Intervenors. : 

LODHA, J. {concurring with Shiv 
Dayal, C. J.):— The following points 
have been referred to me on account of 
difference of opinion between the learned 
Chief Justice and Singh J., constituting 
the Division Bench, which heard the 
case :— i 

(i) Whether the petiticner has locus 
standi to claim a writ? 

(ai) Whether on the facts and in the 
circumstanċes of the case respondents 1, 
2 and 3 should* be restrained from en- 
forcing the notification Annexure ‘D’ 
against the petitioner, leaving it open to 
‘tthe State Government to confirm the said 
notification and enforce it against the 
petitioner after giving opportunity of 
hearing him of his representative ? 

2. Before I proceed te record my 
opinion e the aboye points, it would be 


proper to state a few facts giving rise to 
this petition, 


3. In exercise of its powers under 
Section 43 (f) of the Motor Vehicles Act, 
Act No, 4 of 1939 (which for the sake of 
shortness will be hereinafter referred to 
as the ‘Act’) the Government of Madhya 
Pradesh published the following draft of 
the proposed directions regarding fixing of 
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fares of stage carriages in the M, P. 
l Gazette dated 29-7-1975. 

. “No. 7-10-75-A-2-11. The following 
draft of the directions which the State 
Government, in exercise of the powers 
conferred by sub-section (1) of Section 43 
of the Motor Vehicles Act, 1939 (IV of 
1939), and having regard to the provisions 
of Clauses (a) to (d) of the said sub-sec- 
tion and in partial modification of the 
direction referred to In the notification 
No. 7-32-73-A-2-11, dated the 6th Nov- 
ember 1973 issued: in this respect proposes 
to issue to the State Transport Authority 
regarding the fixing of fares for stage 
carriages, is published as required by the 
provisc to the said sub-section for the 
information of all persons likely to be 
affected thereby and notice is hereby 
given that the said draft will be taken 
into consideration on the expiry of one 
month: from the date of publication of this 
notice in the Madhya Pradesh Gazette: 


Any objection or suggestion which 
may be received by the Special Secretary 
to the Government, Madhya Pradesh, 
Home Department, Bhopal from any per- 
son with respect to the said draft before 
the expiry of the period specified above 
will be considered by the State Govern- 
ment.” 

4. In response to the notice ‘Ch- 
hatarpur 
Association’ of which the petitioner is 
also a member submitted an objection 
on 25-8-1975 to the Special Secretary, 
Government of M. P. It was signed 
by Surendra Mohan Chaurasia as Presi- 
dent of the Association and also by 
24 other operators including the peti- 
tioner. It further appears that in con- 


tinuation of the above objection the peti- . 


tioner submitted another application dated 
7-9-1975 to the Chief Minister, Govern- 
ment of M. P. asking for an opportunity 
to be heard before finally issuing the 
notification. 
was also sent to the Special Secretary 
(Home) Government of Madhya Pradesh. 


5. The petitioners grievance is 
that no authority was named by the Gov- 
ernment of M. P. for deciding the objec- 
tion nor was he given an opportunity of 
being | ard, but the Government issued 
the final notification on 18-9-1975. It was 
submitted that the notification has been 
issued in violation of the proviso to Sec- 
tion 43 (1) of the Act and is consequent- 
ly void and Hable to be quashed. 

6. The petition was opposed by 
the Government of Madhya Pradesh inter 
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A copy of this application: 


A.I. R, 
alia on the ground that the petitioner has 
no locus standi to file the petition. The 
opposite party has also contended that 
the provisions of Section 43 (1) of the Act 
had been duly complied with and that in 


any view of the matter, the petitioner — 


was not entitled to any relief in the cix 
cumstances of the present case. Singh, J. 
held that the draft of the proposed direc- 
tion (reproduced above) did not specify 
any date- for hearing of the representa- 
tives of the interests affected and that it 
also did not name the officer who was to 
hear the representatives of the interests 
affected. In this. connection he further 
held that “opportunity of being . heard 
means opportunity of personal hearing 
which implies fixation of a date for hear- 
ing and authorisation of some officer 
under the rules of business to afforå the 
hearing”. He went on to observe that the 
duty to fix a date for hearing cannot be 


l taken to be properly discharged by inti- 
mating in the notice that the draft shall 


be considered on the expiry of one month 
from the date of publication of the notice. 
Thus, he came to the conclusion that 
“notice (Annexure A) was not intended 
to give any opportunity of hearing”. The 
learned Chief Justice did not discuss this 
point and proceeded: to decide the case on 
the assumption that the State Govern- 
ment did not give the “representatives cf 
the interests affected” an opportunity cf 
being heard. 


7. On the first point referred to 
me viz. whether the petitioner bas lecus 
standi to claim a writ, Singh, J. held that 
the petitioner had signed the objection, 
that he was a person affected and that, 
since, no opportunity of hearing had been 
afforded to the association on whose be- 
half the objection had been filed, he was 
competent to file the petition to challenge 
the final direction relating to the incréase 
in fares. He also held that the increase 
in fares may adversely affect the volume 
of traffic and thereby lower the margin 


of his profit and even make his business 


uneconomical. 


8. On the other hand, the learned 
Chief Justice observed that since the 
petitioner had not filed any representa- 
tion or objection in his individual capa- 
City and the association which filed the 
objection did not pursue it, nor ap- 
proached this Court for issue of writ and 
further that since the petitioner had not 
filed this petition as a‘ representative of 
the association, nor had asserted any- 
where that he was appointed by the as- 


™ 


a 
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sociation as ifs representative, he has no- 
locus standi to file the petition. 


9, Mr.. Pathak, learned counsel for 


the petitioner -has ‘submitted that the Ch- 


hatarpur District Transport Association 
on whose behalf the objection was filed 
before the State Government -is an un- 


‘registered association, not being a legal 


entity, and, therefore, no relief could have 
been granted to it as an association under 
Article 226 of the Constitution, and, there- 
fore, the association did not approach this 
Court by way of writ. It is urged by 
him that even though the objection was 
filed on -behalf of the association, yet any 


-individual operator, who is interested in 


and is affected by the increase in fares 
is entitled to maintain the petition. In 


- support of his contention he has relied 


On Jagjit Singh v. State of Rajasthan, AIR 
1968 Raj 24; Radha. Shyam ‘Datta v. Patna 


.Municipal Corporation, AIR 1956 Pat 182; 


Bhanwarlal v. ‘Rajasthan State, AIR 1953 
Raj: 180 and Government: Press ` Emplo- 


yee’s Assn. Bangalore v. Government of 
. Mysore; AIR 1962 Mys 25. 


. 10. I do not consider it necessary 
to examine the question whether the as- 
sociation could have filed the present peti- 
tion as that question does not directly 
arise in the case. 
the present case, L have only-to see whe- 
ther the petitioner is competent to main- 


-tain the petition, 


1i. It may be pointed out that the 
right of hearing can be claimed only by 


the representatives of the interests affect- 


ed. The petitioner has nowhere asserted 
that he was a representative of the inte- 
rests affected. He hag claimed an opportu- 
nity of being heard as an individual A 
bare perusal of the language of the pro- 


{viso to Section 43 (1) of the Act (extract- 


ed below) would show that an opportunity 
of being heard is to be given only to the 
"representatives of the interests affected” 
and not to every individual affected. 


“Provided that no such notification 
shall be issued unless a draft of the pro- 
posed directions is published in the Offi- 
cial Gazette specifying therein a date be- 
ing not less than one month after such 


` publication, on or after which the draft. 


will be taken into consideration and any 


- Objection or suggestion which may be re- 


ceived has, in consultation with the State 

Transport Authority, been considered 
after piving the representatives of the 
P affected an opportunity of being 
ear 1) 
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In order. to succeed, the petitioner. has, 
* therefore, to show that he was a repre- 
sentative of the interests affected and was 
not given an opportunity of being heard. 
A perusal of the petition, however, shows 
that no such ground has been taken. I 


‘am, therefore, of opinion that the peti- 


tioner has no locus standi to file this peti- 
tion, Inasmuch as no legal right of his has 
been infringed. Even the authority re- 
lied upon .by the learned counsel for the. 
petitioner in this connection viz, Jagjit 
Singh v. State of Rajasthan, AIR 1968 Raj 
24 lays down that every individual opera- 
tor is not entitled to get an opportunity 
of hearing under the proviso to Section 43 
(1) of the Act. Consequently, I answer 
question No. 1 in the negative. 


12. The second question requires 
examination of the case on merits. It has 
been alleged’-by the petitioner that the 
State Government failed to give any 
notice of hearing by fixing the date, time 
and place and that the petitioner was 
never informed as to who was the officer 
authorized to give the hearing and, there- 
fore, the State Government had no juris- 
diction-to issue the directions by notifica- 
tion ‘Ex. D’. The petitioner nowhere says 
that he was. “the representative of the 
interests affected”. As already observed 
above, the petitioner as an individual was 
not entitled to be given an opportunity of 
being heard. It is not the petitioner’s case 
that the President of the- Association was 
the representative of the interests affected. 
No affidavit of the President has been sub- 
mitted -that he wanted to be heard, but 
was afforded no such opportunity. There 
is force in the contention raised by: the 
learned Advocate General that if a body 
of persons affected by the proposed in- 
crease of fares wanted to be heard, the 
Government .should have been apprised 
as to who was to act as their representa- 
tive. “The petitioner cannot claim the 
right to: be heard in his individual capa- 
city as the requirement of law is that 


“opportunity of hearing is to be granted 


only to the “representatives of the inte- 
rests affected”. ‘In the case of an ün- 
registered association like the Chhatarpur 
District -Transport Operators Association 
there is no statutory provision for recog- 
nizing a particular individual as a person 
representing the association as we have 
in the case of a society registered under 
the Societies Registration Act or under 
the Co-operative Societies Act, so forth 
and so on. Assuming that the person who 
had signed the representation as President 
of the Association was the representative 
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of the association, then it is he who was . 


entitled to be heard and he should have 
come forward with the grievance that he 
had not been afforded an opportunity of 
being heard. As stated above, there is 
no such assertion in the petition much 
less any proof in support of it. I am, 
therefore, of opinion that the petitioner is 
not entitled to any relief. 

13. There is yet another aspect of 
.the matter which tilts the scales against 
the petitioner on point No. 2. Even 
Singh J. has come to the conclusion that 
the impugned notification cannot be struck 
down as a whole, but that it may be de- 
elared inoperative as against the peti- 
tioner only. A serious question then 
arises whether in the facts and circum- 
stances of the case, such a limited relief 
should be granted. It is trite, as pointed 
out by the learned Chief Justice, that 


leven where any irregularity is committed 


by the public authority, it is not incum- 
bent on this Court to issue a writ under 
Article 226 of the Constitution, if the ends 


of justice require otherwise, and the Court. 


shall issue a writ only in the interests of 
justice and equity. and not merely for 
enforcing the technicalities of law. The 
Rajasthan case Bhanwarlal v. Rajasthan 
State, AIR 1953 Raj 180 relied upon by 
the petitioner is distinguishable on facts 
as it was a case of levy and collection: of 
tax without authority of law in contra- 
vention of the provisions of Article. 265 of 
the Constitution. Besides that, to declare 
the impugned notification inoperative as 
against the petitioner, would create an 
anomaly inasmuch .as the notification 
would apply to all other operators who 
would charge increased fare from the 
passengers, but not the petitioner. In my 
opinion, the present is not a case where 
the notification should be struck down as 
against the petitioner only. I am, there- 
fore, of the view that the petitioner is not 
entitled to any relief. 

14. The writ petition is, therefore, 
dismissed, but without any order as to 
cosis. 

15. Let this case be now laid be- 
fore the Division Bench which had heard 
it for proceeding according to law. 


OPINION 


16. In accordance with the opinion 
of the third Judge (Lodha, J.), this peti- 
tion is dismissed. There shall be no 
` order for costs. 
. Petition dismissed. 


_ Raja Traders v. Union of India - 


A. LR. 
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SHIV DAYAL, C. J. AND 
U, N. BHACHAWAT, J. 
M/s. Raja Traders, Applicant v. Union 
of India and another, Non-Applicants. 
Civil Revision No. 416 of 1973, D/- 
27-8-1976.* 
(A) Civil P. C. (1908), O. 23, R. 1 (2) 
—- Withdrawal of suit with liberty to file 
fresh suit — Permission granted on terms 


-—— Non-compliance with terms — Fresh 
suit —- Tenability — Non-compliance is 
mere irregularity — Fresh suit not ab 
initio void. 


Where the plaintiff is permitted to 
withdraw from a suit with liberty to in- 
stitute a fresh suit within the meaning of 
Order 23, Rule 1 (2) of the Code of Civil 
Procedure on certain terms, the plaintiffs 
suit, although instituted without comply- 
ing with the terms, will not be ab initio 
void. The non-compliance with the terms 
will be an irregularity, for which the suit 
will not proceed further until the - ir- 
-regularity is cured, i e. until the terms 
are complied with. However, the date of 
institution of the suit will be that on 
which it was instituted and not the date 
on which the irregularity is cured. The 
Court should exercise its discretion and 
stay the proceedings till the plaintiff ful- 
fils the required conditions instead of re- 
jecting the plaint immediately. Of course, 
if the plaintiff fails to fulfil the conditions 
within a reasonable time, then the Court 
must reject, the plaint leaving it open to 
the plaintiff to file a fresh suit within 
limitation if so advised after fulfilling the 
conditions, but the Court cannot dismiss 
the suit which would bar a fresh suit. 

(Para 12) 


(B) Interpretation of Statutes — 
Interpretation by High Court — New law 
if created. 


. When any provision of law is inter- 
preted by the High Court, it cannot ke 
said that thereby the High Court has 
framed any new law, which shall be effec- 
tive from the date of the said interpreta~ 


tion. When any provision of law js inter- 


preted by the High Court, its effect is 
that the said provision was only accord~ 
ing to the said interpretation, that is to 
sav, the meaning and the effect of that 
provision was only as has been inter- 


*(Against order of K. L. Naik, 2nd Addl. 
Dist, J. Bastar in Sm. C. S. No. 5 of 
. 1972, D/- 12-1-1973). 
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preted by the Court. AIR 1935 Nag 56, 
(1904) ILR 31 Cal 965, AIR 1929 Nag 135, 
AIR 1920 Cal 897, AIR 1968 All 321, AIR 
1955 Punj 97, AIR 1928 PC 162 and AIR 


1926 Pat 409, Rel. on. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1968 All 321 10 


AIR 1955 Punj 97 = 57 Pun LR 40 . 10 
AIR 1935 Nag 56 = 81 Nag LR 266 5 
AIR, 1934 Nag 147 = 30 Nag LR 325 14 
AIR 1929 Nag 135 = 25 Nag LR 171 10 
AIR 1928 PC 162 = 55 Ind App 227 10 
ATR 1926 Pat 409 = 7 Pat LT 491 10 
AIR 1920 Cal 897 = 64 IC 738 10 
(1904) ILR 31 Cal 965 10 

K. M. Agarwal, for Applicant; R. K. 
Pandey, for Non-Applicants, 


. SHIV DAYAL, C. J. (Opinion of Divi- 
sion Bench D/- 21-8- 1976) :- — The question 
referred to this Bench is 


“Whether non-payment of the costs, 
(which were directed to be paid by the 
plaintiff to the defendant when permission 
was granted under Order 23, Rule 1 (2) 
of the Code of Civil Procedure for with- 
drawing from the suit with liberty to in- 
stitute a fresh suit,) before filing of a 
fresh suit, renders the suit non-tenable, 
or whether the non-payment of the costs 
is A mere irregularity and does not affect 
the tenahbility of the suit irrespective of 
the fact whether the costs were paid be- 
fore or after the period of limitation has 
expired.” (Parenthesis is mine.) 

2. The question is a composite one. 
While dealing with it we would endeav- 
our to analyse and to give our answer 
‘with respect to each component. 


3. M/s. Raja Traders instituted a 
suit (Civil Suit No. 6 of 1970) on the small 
cause side’ in. the Court of- the District 
Judge, Jagdalpur. That suit was against 
the Union of India in respect of a trans- 
action with the South Eastern Railway. 


The plaintits realising that a notice under . 


Section 80 (b) of the Code of Civil Proce- 
dure having not been given to the Gene- 
ral Manager of the said Railway, but was 
given to the Chief Commercial Superin- 
tendent (Claims) of the said Railway, ap- 
plied for permission of the Court to with- 
draw from the suit with liberty to insti- 
tute a fresh suit on account of the above 
‘formal defect. The defendants opposed 
that application. The trial Court passed 
the following order :— 

“The plaintiff is permitted to with- 
draw from this suit with liberty to insti- 
tute a fresh suit in respect of the subject- 
matter of this suit. The plaintiff shall 
bear his own costs of this suit as well as 
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that of the defendant so far ineurred. The 
fresh suit of the plaintiff, if any, shall be 
maintainable only if the cost ordered 
above is paid up before filing of such suit. 
The suit of the plaintiff is. dismissed as 
withdrawn.” 

That order was passed on September 2, 
1971. On July 1, 1972, the fresh suit was 
instituted against (1) Union of India, and 


(2) M/s. Patny Transport & Company, 
Agent Transporters for South Eastern 
Railway, Jagdalpur, District Bastar, 


Madhya Pradesh. In paragraph 7 of the 
plaint the fact of withdrawal of the suit 
with permission to institute a fresh suit 
(Civil Suit No. 6 of 1970) is mentioned 
and it is also stated that the plaintiff 
served a legal notice to defendant No. 1, 
through the General Manager, South 
Eastern Railway and Central Railway and 
also to defendant No 2. However, costs 
were not paid to the defendant before or 
at the time of institution of the fresh suit. 
On September 22, 1972, the second de- 
fendant raised a preliminary objection and 
prayed for dismissal of the suit. His 
objection was that the plaintiff had not 
paid costs of the earlier Civil Suit No. 6 of 
1970, which was a condition precedent for 
institution of the fresh suit. The fresh 
suit brought without payment of costs is 
void ab initio.. Payment of costs after 
filing of the fresh suit does not save it. 
Moreover, now the payment of costs can- 
not be accepted as the time-limit has 
already passed and the suit will be barred 


by limitation on the date on which pay- 


ment of costs will be made. This suit will 
be supposed to be presented in the Court 
on the date on which thé costs will be | 
paid and the time of limitation for the 
suit has already elapsed. 


4, On October 28, 1972, the plain- 
tiff applied for permission to deposit the 
costs and also applied for condonation of 
the delay. These applications were op- 
posed by the second defendant. By its 
order, dated January 12, 1973, the trial 
Court accepted the objection and dismis- 
sed the suit. In the same order the trial 
Court rejected the plaintiff's application 
for permission to deposit the costs and for 
condonation of delay. It appears that de- 
fendant No. 1 was not served with notice 
of the fresh suit. 


5. Aggrieved by dismissal of the 
suit, the plaintiff preferred this revision 
under Section 25 of the Small Cause 
Courts Act. It was placed before Bhave, J. 
for hearing. He found that there was 
divergence of judicial opinion among dif- 


- 
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ferent High Courts and he did not find 
the decision of Bose, J. in Bhagirathi v. 
Babvo, 31 Nag LR 266 = (AIR 1935 Nag 
56) as conclusive. He, therefore, referred 
the matter to a larger Bench. 


. $. Shri K. M. Agarwal, learned 
counsel for the plaintiff, contends that the 
fresh. suit was not barred and the trial 
Court was in error in thinking that it has 
no jurisdiction to try it; secondly, the new 
Suit is independent of the earlier one, as 
‘in the fresh suit-arother defendant has 
been joined, and thirdly, in the alterna- 
tive. the Court below ought to have given 
the plaintiff benefit of Section 14 of the 
Limitation Act. We are not concerned 
with the last two points, as the reference 
is limited to the first. 


sit: It is clear from the scheme of 
Order 23. Rule 1 of the Code that the 
plaintif can under sub-rule (1) as a 
matter of right, withdraw his suit with- 
out any permission of the Court. But, 
then he will þe precluded from institut- 
ing any fresh suit in respect of the same 
subject-matter because of the bar enacted 
in sub-rule (3). The position of sub- 
rule (2) is different. Under this Rule the 
Court is empowered to grant permission 
to the plaintiff to withdraw from the suit 
with liberty to institute a fresh suit in 
respect of the same subject-matter. While 
doing so, the Court may impose. “such 
terms as it thinks. fit”. However, it is 
not further enacted in this sub-rule that 
the plaintiff shall be precluded from in- 
stituting any fresh suit until the: plaintiff 
fulfils those terms. The expression ‘on 
such terms as it thinks fit” merely em- 
powers the Court to impose the terms 
which the plaintiff has to fulfil. The 
plaintiff is bound to fulfil those terms. 
Until and unless he complies. with those 
terms, his cuit will not proceed, but that 
is not the same thing as to say that_he is 
precluded from instituting any fresh suit 
“in respect of such subject-matter” as is 
the language implied in sub-rule. (3). In 
our opinion, this distinction -is crucial. 


3. Where the Court has inherent 
jurisdiction to try a suit, the plaintiff can 
be precluded from bringing the suit only 
by an express provision enacting the bar. 
In the case of withdrawal- under sub- 
clause (1), the plaintiff could not be pre- 
cluded from bringing a fresh suit if sub- 


-rule (3) were not enacted. There is no. 


“other provision of law by which the plain- 
tiff can be precluded from bringing -a 
fresh-suit. in cere of the same cause, of 
action. 
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9. The question. is whether there 
is any bar to a suit, which is withdrawn 
under sub-rule (2)? No such prevision 
has been placed before us, nor are we 
aware of any. Sub-rule (2) does nct pro- 
vide that the plaintiff shall be preeluded 
from bringing a fresh suit until-he satis- 
fies the terms on which he was permit- 
téd to withdraw from the suit unde- sub- 
rule (2) and, sub-rule (3) in terms epplies 
only to sub-rule (1) but it has no applica- 
tion to sub-rule (2). On this analysis it 
must be said that it is only when the 
plaintiff withdraws his suit under sub- 
rule (1), i. e. without permission to kring 
a fresh”suit, he is precluded from sr'ng- 
ing a fresh suit. 


10. In this context it is pertinent 


to turn to the provisions of Order 33, 


Rule 15 of the Code. Tt enacts 


“an order refusing to allow th= ap- 
plicant to sue as a pauper shall be a bar 
to any subsequent application of th2 like 
nature by him in respect of the same right 
to sue; but the applicant shall be at l-berty 
to institute a suit in the ordinary manner 
in respect of such right, provided that he 


first pays the costs. (if any) incurred by | 
the State Government and by the oppo- 


site party in opposing his applicaticn for 
leave to sue as a pauper.” 
(Underlined by us). 


When this language is compared witk that 
of sub-rule (2) of Order 23, Rule 1, the 
distinction becomes prominent erough. 
Under Order 33, Rule 15, the bar 5 im- 
posed, which precludes the plaintiff from 
bringing a suit, unless he first pays the 
costs under the rigour of that rule. But, 
there ts no such impediment to the insti- 
tution of a fresh suit envisaged in 
Order 23, Rule 1 (2). Therefore. the 
jurisdiction of the Court is not ‘affected. 
The non~fulfilment of the terms does not 


- Stand In the way of the Courts. jurisdic- 


tion to entertain the suit. It follows from 
this that non-performance of the terms 
imposed by the Court in the earlier suit 
while granting permission, will be a mere 
“irregularity”, the effect of which will be 
that the suit will not proceed further 
until and unless the irregularity is cured, 
i.e. unless and until the terms are com- 
plied with, but, the existence of: such ir- 
regularity does not render the suit void 
ab’ initio and, consequently, if the fresh 
suit on the date of its institution is within 
the limitation prescribed by the law for. 
institution of. the fresh ‘suit, it will not be 
dismissed as time barred merely bezause 
when the terms: were complied, with the 
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limitation prescribed by the law had run 
out. The view we have taken was also 
taken -as far backas in 1904 by.Geidt and 
A. Mookerjee, JJ. iù Abdul Aziz Molla v. 


That decision was followed in Narsingh v. 
Nathuji, AIR 1929 ° Nag 135. The same 
view was taken in Deb Kumar Roy Chou- 
dhary v. Debnath Barna Bipre, AIR 1920 
Cal 897, which was relied on in Mast Ram 
Ram Charan v. Deputy Commissizner, 
Bahraich, AIR 1968 All 321. We resect- 
fully concur in the view taken in hese 
decisions. In our opinion the procedure 
suggested by Bishen Narain, J in Mela 
v. Labhu, AIR 1955 Punj 37 should be 
followed. It is in these terms: 


“Therefore, if a suit is filed wi-nout 
payment. of costs when liberty to fle it 
has been given under Order 23 Rule 1 (2), 
then, in my opinion it merely amounts 
to an irregularity in the initial procejure 
which does not affect the.inherent -uris- 
diction and competence of the Court to 
entertain a suit... T 


st #e8 
oe pees 
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I am therefore of the opinion that in 

such circumstances the Court should =xer- 
cise its discretion and stay the prozeed- 
ings till the plaintiff fulfils the required 
conditions instead of rejecting the plaint 
immediately. Of course if the plentiff 
fails to fulfil the conditions within a 
reasonable time, then the Court must. re- 
ject the plaint leaving it open tc the 
Plaintiff to file a fresh suit within linita- 
tion if so advised after fulfilling the con- 
ditions, but the Court cannot dismiss the 
suit which would bar a fresh suit.” 
See also the principle underlying in (Kun- 
war) Jang Bahadur v. Bank of Upper 
India Ltd. Lucknow, AIR 1928 PC 162. 
A somewhat. different view was teken in 
Syed Qazi Muhammad Afzal v. Lacoman 
Singh, AIR 1926 Pat 409. where if was 
held that until the terms are comolied 
with, the first suit remains pending. | 


11. It was an argument that since 
in the operative part of the earlier suit, 
the Court had specifically ordered that 
the fresh suit would be maintainable 
only if the costs ordered above are 
paid up before the filing of a fresh 
suit. The Court had no ~ jurisdiction 
to entertain the suit unless costs were 
paid. . We are of undoubted cpinior that 
no order of a Court can take away 
the jurisdiction of the Court just as no 
order of the Court can either curteil or 
extend the limitation prescribed b7 the 
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law. Therefore, the effect of the bar im- 


_posed by the Court will be merely to the 


proceeding with the suit further, but not 
to its institution. That is the only reason- 
able way in which the last part of the 
order passed in the earlier suit can be 
reconciled; otherwise if it is read as tak- 
ing away or curtailing the jurisdiction of 
the Court, to that extent that order itself 
will be without jurisdiction. 


12. On the above discussion, we 


answer the question eae to us as fol- 


lows: 


“where the plaintiff is permitted to 
withdraw from a suit with liberty to in- 
stitute a fresh suit within tne meaning of 
Order 23, Rule 1 (2) of the Code of Civil 
Procedure on certain terms, the plaintiff's 
suit, although instituted without comply- 
ing with the terms, will not be ab 
initio void. The non-compliance with the 
terms will be an irregularity, for which 
the suit will not proceed further until 
the irregularity is cured, j.e. until the 
terms are complied with. However, the 
date of institution of the suit will be 
that on which it was instituted and not 
the date on which the irregularity is 
cured. The Court should exercise its dis- 
cretion and stay the proceedings till the 
plaintiff fulfils the required conditions 
instead of rejecting the plaint immediate- 
ly. Of course, if the plaintiff fails to ful- 
fil the conditions within a reasonable 
time, then the Court must reject the 
plaint leaving it open to the plaintiff to 
file a fresh suit within limitation if so 
advised after fulfilling the conditions, but 
the Court cannot dismiss the suit ‘which 
would bar a fresh suit.” - 

Let the case be laid before the Single 
Bench for disposal. 

(Final Order-of Court DI. 27-8-1976) 

SHIV DAYAL, C. J.:— 13. Opin- 
ion of the Division Bench has been re- 
ceived, according to: which the plaintiff's 
suit was within time on the date of the 
institution and the Small Cause Court had 


- jurisdiction. Amount of costs has been 
deposited. Hence, trial of the suit is now 
necessary, 

14. The contention of Shri Pande, 


learned Counsel for the non-applicants, is 
that on the day on which the Small Cause 
Court had dismissed the suit, the decision 
in Mst. Kavatika Bai v. Bachraj Jamna- 
lal, AIR. 1934 Nag 147 was operative and 
following that decision the Judgment. and 
decree passed. by the Smal] Cause Court 
cannot: be- said to be erroneous in. any 
way, although the Division Bench may 
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have now expressed a different opinion 
on the question of law. 


15. Obviously,- there. is no sube 
stance whatsoever in Shri Pande’s con- 
\tention. When any provision of law is 
interpreted by this Court, it cannot be 
said that thereby this Court has framed 
any new law, which shall be effective 
from the date of the said interpretation. 
When any provision of law is interpreted 
by this Court, its effect is that the said 
provision was only according to the said 
interpretation, that is to say, the meaning 
and the effect of that provision was only 
as has been interpreted by’ the Court. 
Therefore it has to be said that the mean- 
ing of Order 23, Rule 1 (2) of the Code of 
Civil Procedure is the same as has now 
been given’ by the Division Bench of this 
Court in this case, and the meaning of 
the said provision was not that which is 
contrary to it, 


16. Therefore, this revision is al- 
lowed and the judgment and decree of 


the Small Cause Court are set aside. The 


record of the case shall be sent back with 
the direction that the trial Court shail 
decide the suit according to law. Looking 
to the circumstances of the case, it is 
ordered that beth the parties shall bear 
their own costs of this revision. 

Revision allowed. 
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S5. R. VYAS AND N. C. DWIVEDI, JJ. 
Balubhai Hirji Gajjar and others, Ap- 
--pellants v. Sureshkumar Nathuram and 
others, Respondents. 
Misc. Appeals Nos. 48 and 103 of 1967, 
-D/- 28-8-1975.* 


(A) Moter Vehicles Act (1939), See- 


tion 110-B — Amount of Compensation — l 


Principles. 


One of the standards for determining 

. the amount of compensation is that while 
in so far as the lump sum of damages is 

still unspent, it will be earning interest 

and damages and interest together will 

be- adequate to last out for, the period. 

The reason is that a prudent person re- 

ceiving a lump sum to make good his loss 

over a period is expected to invest it and 


*(From order of M. D. Bhatt, Claims Tri- 
Gwalior in’ 


bunal Motor Accidents 
M. V. A. No. 1 of 1963, D/- 2-5-1967). 


KT/KT/D989/76/GGM 


Balubhai v. Sureshkumar (Dwivedi J.) 


bai 


> was preferred by 


ALR. 
to use it up gradually. AIR 1974 Madh - 
Pra 181, Fol. (Para 31) 


(B) Motor Vehicles Act (1939), Sec- 
tion 116-B — Negligence —- Accident due 
to collision between the car and a cyclist | 
resulting in death of cyclist — Accident 
taking place in day time — Car damaged 
on the left side — Held on basis cf evi- 
dence adduced that the deceased was on 
his left side and the car, without blowing 


horn, dashed against him with forceful 


impact. When the road was wid2 and 
visibility clear and there was no inter- 
vening object between the cyclist and the 
car, the driver, in the ordinary course of 
things, tould have taken away the car by 
the side of the cyclist if he had used pro- 
per care. The explanation offered was 
not reasonable and proper and in the ab- 
sence of proper explanation -the accident 
arose from’ want of care. AIR 1967 Madh 
Pra 110; AIR 1963 Madh Pra 164; AIR 
1967 Mys 11; AIR 1966 Mad 466; 1970 Jab 
LJ 626 and AIR 1974 Madh Pra 181, Rel. 


` on; (Paras 16, 17 & 22) 
Cases Referred: Chronological Paras 
AIR 1974 Mach Pra 181. = - 1974 MPLJ 168 

1i, 31 


1970 Jab LJ 626 = 1969 MPLI 922 il 
AIR 1967 Madh Pra 110 = 1966 ACJ 244 

= 1967 Cri LJ 545 i 21 
AIR 1967 Mys 11 = 1967 Cri Ld S48 25 
AIR 1966 Mad 466 = 79 Mad LW 27. 26 
AIR 1963 Madh Pra 164 = 1963 MPLJ 

24 
S. K. Dubey, for see A. R. 
Naokar, for Respondents. , i 


DWIVEDI, J::— These Ta appeals 
Misc. First Appeal -No. 48/67, (Balubhai 
v. Smt. Sarjubai) and Misc. First Appeal 
No. 103/67, (Smt. Sarjubai v. Balubhai) 
arise out of the award dated 2-5-1957 of 
the Motor Accidents Claims Tribunal 
Gwalior. They are, therefore, consoli- 
dated and the Judgment in Misc. First 
Appeal No. 48/67 shall govern the dis- 
posal of both these appeals. 

2. The Accidents Claims Tribunal, 
by award 2-5-1967, decreed a claim of 
Rs. 5,000.00 in favour of Shrimati Sarju- 
and others against Balubhai (car 
owner), Switzerland General Insurance 
Co. (Insurer) and Dattu (car driver). The 
claims Tribunal discharged Nanebhai, 
Manilal and Union Fire and General 
Insurance Co. It was directed that the 
Insurance Co. would be principally liable 
for payment of the compensation amount. 

3. Misc. First. Appeal No. 48/67 
Balubhai and - others 
against the award of compensation. of 


1977 


Rs. 5,000.00. In this appeal, the apoel- 
lants challenged the finding of rash and 
negligent driving by driver Daitu as also 
the quantum of compensation awaried. 
They have also claimed that costs should 
have been awarded to the discharged mon- 
applicants. 


4- Misc, First Appeal No. 103/67 
is preferred by Smt. Sarjubai for raising 
the amount of compensation to Rusees 
21,000.00 instead of Rs. 5,000.00. 


5. The facts of the case are these: 
Petitioners Smt. Sarjubai and her sons 
and daughters who are the legal re- 
presentatives of deceased Nathuram, filed 
an application under Section 110-A of the 
-Motor Vehicles Act for realisation of 
compensation to the tune of Rs. 21,000.00. 
They alleged that Nathuram was a utənsil 
repairer. On 28-10-1962, he had gore to 
Murena to attend the fair there and was 
returning home on 3-11-1962 on a cycle 


with his goods. Between Noorabad and, 


Bamore, a car bearing No. BMU 9723 
Cashed against him. He suffered serious 
injuries and was removed to the Murena 
hospital where he expired. A repori of 
the incident was lodged by respordent 
No. 2 Nanalal Dharandharia, which was 
recorded in roznamcha sanha No. 1£5 of 
which Ex. P-6 is the true copy. 


6. Dr. B. N. Surange (P. W. 1) exa- 
mined Nathuram on 3-11-1962 and as per 
report (Ex, P-5), found 4 injuries inelud- 
ing fractures on his person. The v-ctim 
Was unconscious. He was admitted in 
the hospital and expired there. He per- 
formed post-mortem examination ard as 
per report (Ex. P-3), opined that cause of 
death was syncope due to intra and extra 
cerebral haemorrhage and fracture of the 
skull (which was the result of the injuries 
sustained by the victim). 


7. According to the  petiticners, 
the car was driven in speed and neglizent- 
‘ly which caused the collision resulting in 
the death of Nathuram. They contended 
that at the time of death, Nathuram was 
40 years old and was earning Rupees 
250.00 p.m. and that he could ordinarily 
live for 20 years and maintain the peti- 
tioners. They also contended that the 
average expenses per month were Rs. 75.00 
and they could save Rs. 175.00 p. m.; thus 
in 20 years, their saving could be Rupees 
32,000.00, but they restricted their claim 
to Rs. 21,000.00 only. 


8. Respondents 1, 2, 4, 5 end 6 
filed separate written statements, though 
their contentions were more- or less the 
same. They contended that the car was 


~ 
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driven by respondent No. 6 Dattu and 
was occupied by respondent No. 5 Mani- 
lal Gujrati and others.. They contended 


that respondents 1 and'2 were going 


ahead in the jeep bearing No. GJO 2340 
and the car bearing No. BMU 9723 was 
following it. Respondent No. 6, saw the 
deceased on the road and sounded his 
horn. The deceased, however, turned to 
the right (wrong side) instead of left, lost 
its control and collided against the car. 
Respondent No. 6 immediately applied the 
brakes, but the cycle and the deceased 
fell down because of the impact and sus- 
tained the injuries as a result of fall. The 
respondents denied that the accident took 
place on account of the rash or negligent 
driving by respondent No. 6. They fur- 
ther contended that when after going a 
little ahead, the jeep did not notice the 
car- following, they returned back: Res- 
pondents I and 2 picked up the injured 
and took him to the Murena hospital in 
the jeep. The respondents contended that . 
the car was driven with normal speed of 
30 miles per hour and it was the deceased 
who with his cycle having heavy load of 
utensils and other implements of repairs, 
could not balance himself and moved to- 
wards the right without controlling the 
speed of his cycle and collided against the 
car with a heavy impact. They denied 
that Nathuram was earning Rs, 250.00 


"D. m. or was 40 years of age at the time 


of the accident or could save Rs. 175.00 
pP. m. The respondents denied the quan- 
tum of compensation claimed by the peti- 
tioners, 


9. - Before us, both the parties did 
not dispute the following facts: 

(i) Between Noorabad and Bamore, 
the deceased Nathuram was going on a 
cycle with load of utensils and implements 
towards Gwalior. 


(ii) The car bearing No. BMU 9723 
was also going towards Gwalior. 

(iii) The car was driven by respon- 
dent No, 6 Dattu. 

(iv) The car collided against Nathu- 
ram who fell down, was injured and 
ultimately died. 

(v) The car was insured with respon- 
dent No. 4, Switzerland General Insurance 
Co. 

(vi) Respondent No. 1 Balubhai was 
the owner of the car. 

10. The points for determination 
in these appeals are: 

(i) Whether the accident occurred due 
to the negligence of respondent No. 1, the 
driver of the car? 
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(ii) Whether the accident occurred on 
account of the deceased’s. action in not 
listening to the horn of the car and in 
suddenly turning to the right and thus 
‘losing control over his cycle ? 


(iii) What would be the proper com- 
pensation payable to the petitioners ? 


11. Before we discuss the evidence 
on record, we would state the law. In 
-Ramdulare Shukla v. M, P. Road Corpo- 
ration, Gwalior, 1970 Jab LJ 626 it is held 
that in case of an injury caused by an at- 
cident, the burden of proving negligence 
is on the claimant without the proof of 
which neither the owner nor its insurers 
are liable. It is further held that the res 
ipsa loquitur is not a rule of law. If the 
facts are sufficiently known, the question 
ceases to be whether the facts speak for 
themselves, and the. only question is whe- 
ther on the.facts-as established, negligence 
is to be inferred or not. The doctrine of 
res ipsa loquitur does not, therefore, 
apply when the cause of the accident is 
known. In Sushila Devi v. Ibrahim, 1974 
MPLJ 168 = (AIR 1974 Madh Pra 181) it 
was held that the test in ascertaining whe- 
ther the doctrine of res ipsa loquitur ap- 
plies in a case of a motor accident is that 
where the thing is shown to be under the 
management of the defendant owner or 


his servant and the accident is such as in 
the ordinary course of things does not 


happen if those who have the manage- 
ment use proper care, it affords reason- 
able evidence in the absence of explana- 
tion by defendants that the accident arose 
from want of care. 


12. We will now discuss the evi- 
dence whether respondent No. 6 -Dattu 
was driving the car negligently or not. 
According to the petitioners the car was 
coming from Murena to Gwalior, while 


the deceased Nathuram was also coming 


from Murena to Gwalior on a cycle. The 


Petitioners further alleged that the car: 


was being driven in high speed and the 
driver did not drive the car with care 
with the result that collision took place 
injuring the deceased which ultimately 
resulted in his death. 


13. According to the respondents, 
the driver Dattu did not drive the car 
in speed, nor was he negligent in driving 
the same. They alleged that the deceased 
was carrying heavy luggage and lost his 
control resulting in the collision. They 
further alleged that the deceased was go- 
ing in the middle of the road and hearing 
the horn of the jeep, he moved on the 
left to give way for it. After the jeep 
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went away, the deceased came on the 
road, could not balance himself, moved to 
the right without controlling the sp2ed of 
the cycle and collided against the caz with 
a heavy impact. We would, therefore, 
suas the evidence of both the par- 
ies 

14. On behalf of the petitioners, 
Ramdayal (P. W. 5) and Ramnerayan 
(P. W. 6) are the eye witnesses. Both the 
witnesses have fields near the 11 mile- 
stone and. therefore, their presence near 
the place of the incident was natural. 
Ramdayal (P. W. 5) stated that h= saw 
the car coming with speed without blow- 
ing horn-and dashed against the dezeased 


. Nathuram. He further stated that the 


deceased was on the left and was going 
from the extreme end of the cement road. 
He denied that the deceased got frigh- 


_tened or he lost balance over his cycle. 


His evidence established that the deceased 
Nathuram was coming towards Gwalior 
on his left side and the car driven by res- 
pondent No. 6 came from behind without . 
blowing the horn and dashed agains- him. 

15. Ramnarayan (P . W. 6) stated 
that the deceased Nathuram was driving 
his cycle on fhe left side of the road. The 
Car came from behind without blowing the 
horn and struck against the cycle. H= fur- 
ther stated that at this time, the road was- 
clear and there was no other bullocx cart 
or person on the road and the road was 
straight. The road was 12’ wide of 
cement, on both sides of the road, there 
was tar road 4’ or 5’ wide and therzafter 
there was kachchi patrj 4’ or 5’ wide. He 
denied that the cyclewala looked behind. 
He denied that he had become nervous. 
He denied that the cyclewala moved to 
the right and the car also moved fo the 
right. He denied that the cyclewala, in 
nervousness, came on. the right side and 
dashed against the car. 

16. As stated. above, both these 
witnesses have fields close to the plece of 
the incident and, therefore, their presence 
in their own fields was natural. Both the 
Witnesses are independent and hav= no 
interest in the petitioners and no animus 
against the respondents. Ramnarayan 
(P. W. 6) is the village patel. Simply be- 
cause these two witnesses either did not 
contact the police or were not produced 
before thim could not discredit their pre- 
sence. It will be seen that the petitioners 
were suspicious about a fair investigation. 
Therefore, they lodged a report (Ex. P-2) 
with superior State Officers that the police 
was not investigating the matter proverly 
because high officials were involved. The 
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‘lack of proper’ investigation. 
. Possible. that the two witnesses did not 


- dent took place during day time. 


that he had approached the police far 
proper -investigation, but the police did 
not take any interest and, therefore, he 
had to lodge a complaint with the Supe- 
-rior Officers. . It is possible that there was 
It is also 


. themselves approach the police. How- 
ever, they are independent witnesses and 
. their presence near the place of incident 
is quite natural. We, „therefore, feel that 
Ramdayal (P.. W. 5). and Ramnarzyan 
(P. W. 6) are truthful witnesses and their 
evidence ` could. be relied upon. Their 
evidencé established that the deceased 
was driving his cycle on the left side and 
the car did not blow the horn. The inci- 
The 
road was clear and the car coming trom 
behind dashed: against the cyclist from the 
left. There is evidence that there was 


- damage to the left portion of the car 
"` which established that the left side o? the 


car had dashed the cyclist. ` In the cir- 


‘cumstances, we are of the view that here 
’ |wag clear visibility and the road: was clea? 
‘jon which the cyclist was visible to the 
driver from a distance and the cyclis-, bę- 


ing on his proper ‘side, the dashing of tha 
car from the left side in such circumstances 
clearly indicated that the driver did nect 
take proper care and precaution and the 
collision took place due to his negligence. 

17. Reports of Dr. Surange 
(P.W.1) and Dr P. N. Pathak (D. W. 1) 
established that the deceased was ur- 
conscious at the time of admission ard did 
not gain consciousness. He had sus-ained 
fractures and other injuries. Death oc- 
curred due to syncope on account of extra 
cerebral haemorrhage on account of frac- 
ture of the skull. These injuries were 
caused by dash with force. This shows 
‘that the deceased sustained seriovs in- 
juries on account of the impact with force. 
The report (Ex. D-5) about the cordition 
of the car shows that the car had suffer- 
ed damage on the left side. . This could 
only be as a result of serious dasa. In 
the circumstances, we are of the view 
‘that the driver who had ‚a clear vision of 
. {the road and who could ‘see the deceas2d 
from a distance, dashed forcefully <gairst 
the deceased because he could not control 
his vehicle - properly, 


18. We would now refer >o the 
- evidence of the .respondents. We would. 
first refer to the evidence of respondent 


No. 2 Nanalal Dharandharia (D. W. 6). He 
admitted that he had lodged a repctt. 
Exhibit P-6 is its true copy. -He tried to 
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disown this report saying that its recitals 
are to some extent correct and.to some 
extent wrong. We are not incliried to ac- 
cept this explanation. The report shows 


‘that the car dashed agains; the cyclist 


who fell down sustaining injuries. This 
was the earliest report of the occurrence. 
There is mention -that the cyclewala was 
coming from Murena to Gwalior and the 
car dashed against him. There: is no 
mention that the cyclewala suddenly - 
came to the right or lost his balance or 
himself dashed against the car. On the 
other hand, the earliest version shows 
that the car had dashed against him. The 
absence of circumstances which according 
to the respondents resulted in the acci- 
dent from the earliest version given out 
in Ex. P-6 throw doubt on the story as 


‘put forth by the respondents. We think 


that the story put forth regarding the cir- 


. cumstances which resulted in the accident 
is clearly an afterthought. 


19. The story given in the evi- 


contradictory on material particulars. 
Nanalal Dharandharia (D. W, 6) did not 
witness the actual collision. He stated 
that when the jeep gave horn, the cycle- 
wala went to the left side. This shows 
that the cyclewala was conscious to be 
on.the left side and hearing the horn of 
the jeep, he moved to the left. We find 
no explanation why a person who could 
move to the left on hearing of the horn 
of the jeep will not move again to the left . 
if the horn was given by the car. This 


indicated that the car had not blown the - 


horn. 


‘20. Mansukhlal (D. W. 8) stated .- : 


that the cyclewala,. after the jeep passed 
ahead -of him, came to the middle of the 
road. ` Hearing. the ‘horn, the cyclewala 
attempted to go on his side and the cycle 
became unsteady with the result that in- 
stead of going to the left, it started 
moving towards the right. The driver, in 
order to save him, took the car to the 
right. The car and the cyclewala went 
on the kachcha side of the road and the 
cyclewala, losing „his balance, collided 
against the left mudguard. We do not 
find this story as truthful. The deceased 
appeared to be a good driver of his cycle, 
because he was moving all right with his 
load of utensils and was conscious of the 
road sense inasmuch ‘as both the times, 
he moved to the left. We find no expla- 
nation why all of a sudden the deceased 


‘would lose balance and how his cycle, 


while moving to the left, would start go- 


witnesses is . 


~ 
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ing towards the right. Mansukhlal admit- 
ted that the cyclist was visible from a 
distance of half or one furlong: He also 
admitted that when the jeep passed him, 
he had turned to the left side. He ad- 
mitted that there was no other person or 
bullock cart on the road. 


_ 21. Contrary to the evidence of 
Mansukhlal (P. W. 8), the driver Dattu 
Pandu (P. W. 9) gave a different story. 
He stated that the cyclewala was driving 
to his left. When he gave horn, the 
cyclewala came on the middle of the road. 
Then he again gave a horn, but the cycle 
became unsteady and the cyclewala came 
to the left. Then he stated that on his 
first horn, the cyclewala went to the left 
side of the road and then he came on the 
right side. The theory of giving two horns 
is not given out by Mansukhlal (P. W. 8). 
The -story of the cyclewala first moving 
to the left is not given out by Mansukh- 
lal. We thus find that the story of 
Mansukhlal (P. W. 8) and Dattu Pandu 
(P. W. 9) is contradictory. In the circum- 
stances, we feel reluctant to place reli- 
ance on the circumstances resulting in 
the accident as given out by them. 

22. From the above discussion, we 
hold that the deceased Nathuram was on 
his left side and the car, without blowing 
horn, dashed against him with forceful 
impact. When the road was wide and 
visibility clear and there was no inter- 
vening object between the cyclist and the 
ear, the driver, in the ordinary course of 
things, could have taken away the car by 
the side of the cyclist as was done by the 
jeep, if he had used proper care, The 
explanation offered -by the respondent is 
not reasonable and proper and in the ab- 
sence of proper explanation, we are of 
the view that the secigent arose from 
want of care. 

23. Now we would refer to the 
law. In Indian Trade and General In- 
surance’ Co. Ltd. v. Madhukar Govind 
Bhagade, 1966 ACJ 244 = (AIR 1967 
Madh Pra 110) it has been laid down as 
under : 

“As between a cyclist and a driver of 
a motor vehicle, undoubtedly, the latter’s 
responsibility to use care and diligence is 
greater, The duty to use care increases 
proportionately with the danger involved 


in dealing with a particular type of vehi-. 


cle. If it is found that the negligent act 
or omission of a driver was the proxi- 
mate and efficient cause of an accident, it 
will not be a valid defence to say that the 
person injured was also negligent unless 
it is shown that the person injured had 
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made it extremely difficult for the other 
to avoid the accident.” 

24. In Gyarsilal v. Sitacharan 
Dubey, 1963 MPLJ 162 = (AIR 1963 
Madh Pra 164), it is observed as follows: 

“It is axiomatic that when twa per- 
sons are So moving in relation to one an- 
other as to involve a risk of colision, 
each owes to the other a duty to move 
with due care no matter whether they 
both are in control of vehicles, or both 
are proceeding on foot or whether one :s 
on foot and the other in a moving vehi- 
cle, If one party is negligent in driving 
his car, owing a duty to the other side 
to take and exercise due and prope> care 
while driving the car and the other side 
suffers injury, he is liable to damazes to 
the sufferer.” 

25. In Seethamma v. Benedict 


D’sa, AIR 1967 Mys 11, it is observed as 
follows: 


“A person driving a motor vehicle on 
a highway must drive the vehicle with 
reasonable care, strictly observing the 
traffic regulations and the rules of the 
road, so as not to imperil the safety oZ 
other persons whether they are tredes- 
tfians or cyclists or others who heve a 
similar right to use the highway on which . 
he drives it... ... pes oes 


A person driving a motor vehicle 
must keep a good look-out in all directions 
of the road, on the sides and on the 
stretch of the road in front of him.........” 


26. In Champalal Jain v. 3. P. 
ors AIR 1966 Mad 466, it is 

eld: 

“The driver must keep a proper look- 
out for pedestrians or other users œ the 
road. He must, whenever expedient, give 
warning of his approach as at cross roads. 
Even if another user of the road is regli- 
gent, he must exercise due skill in trying 
to avoid the consequences of that neglig- 
ence.” 

27. We have scrutinised the evi- 
dence in the light of the law as above and 
the submissions made before us. W=2 do 
not find any substantial ground to Ciffer 
from the conclusions of the first Court 
that there was negligence on the part of 
respondent No. 6 We hold that the 
negligence of respondent No. 6 has been 
fully established. 

28. We would now consider the 
quantum of compensation: awarded by the 
first Court. The lower Court consid2red 
the question of compensation in para 13 
of its Award, It has held that Nathuram 
was 45 years of age at the time of his 


` counts. 


1977 


death and would have normally lived upto’ 


the age of 60° years. Looking to the 
‘Status of the deceased, his income, 2X- 
penditure, sufferings, normal * expectancy 
of life and also the sufferings of the pati- 
tioners, it felt that Rs. 5,000.00 was the 
proper compensation. It also held that 
the monthly income of the deceased was 
Rs. 150.00 p.m and the family being 
. large, the deceased could spare not more 
‘than Rs. 25.00 or Rs. 30.00 p.m. for his 
family in these times of high prices. We 
have perused .the evidence’ and agree 
with the Court below that the deceased 
was 45 years of age and could have.lived 
upto the age of 60 years. Regarding the 
age of the deceased at the time of acci- 
dent the evidence of Dr. P. N. Pathak 
(D. W. 1) also shows that the victim was 
of 45 years of age or even more than that. 
The evidence of Mst. Sarjubai (P. W. 4), 
widow of the. deceased, shows that the 
deceased could have lived for. 10 or 12 
years. There is no evidence adduce by 
the petitioners to show the normal loage- 
vity of life. of the family.. On the evi- 
dence, therefore, we agree with the Court 
below that the deceased was 45 years old 
when the accident took place and he 
could have lived for 15 years. 

29. Regarding his income, we are 
also inclined to agree that it could nct be 
more than Rs. 150.00 p.m. Ther2 is 
overwhelming evidence that at the places 
where the deceased worked, acccunts 
were maintained. There is also evicence 
that the deceased himself maintained ac- 
When documentary evidence was 
available, its suppression meant tha- the 
petitioners did not produce best evidence. 
We, therefore, find no reason to take a 
contrary view and hold that the monthly 
income of the deceased Nathuram was 
Rs. 150.00 p. m. 


: 30. . The deceased was a petty con- 
tractor. He must be spending substantial 
amount in his business and must be pur- 
chasing articles necessary for repair of 
utensils. In the'absence of account Looks, 
we cannot find the exact amount which 
the deceased was spending on his business. 
But this would take away a substantial 
part of his income. Further, ever ac- 
cording- to the petitioners, the deceased 
was spending over himself Rs. 75.00 p. m. 
Thus looking to the evidence as it s:ands, 
we agree' with the Court below thet the 
deceased could not have spared more 
than Rs. 25.00 or Rs. 30. 00 p.m. fcr his 
family members. 

21. The principles for determining 


compensation have been laid down in 1974 
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MPLJ 168 (AIR 1974 Madh Pra 181) 
cited supra. One of the standards is that 
while in so far as the lump’: sum of 
damages is’ still unspent, it will be earn- 
ing interest and damages and interest 
together will be adequate to last out--for 
the period. The reason is.that a prudent 
person receiving a lump sum to make 
good his loss over a period is expected to 
invest it and to use it up gradually. Keep-| 
ing in view the principle governing award| ` 
of damages for death, we are inclined to 
hold that in the circumstances of the case, 
the amount of compensation awarded 
(Rs. 5,000.00) appears to be proper. 


32. We do not find that the trial 
Court acted upon some wrong principle 
of law in determining the amount of 
compensation or that the amount award- 
ed was extremely high or too low. We, 
therefore, do not feel inclined to inter- 


— 
= 


fere with the quantum of damages award- 


€d to the petitioners. 

33. The respondents, in their ap- 
peal, also contended that the Court below 
exonerated the respondents Nos 2, 3 and 
ð from their liability, but did not award 
costs to them. We are of the view that 
award of costs being in the discretion of 
the Court below, could not be interfered 
with, more so when the petitioners could 
have no personal knowledge about the 
respondents and their Insurance Company. 
We do’ not feel inclined to interfere in 
the discretion of the lower Court and 
maintain its order that the discharged 
respondents shall bear their costs as in- 
curred, ` . 

34. For the reasons given above, 
we dismiss Misc. First Appeal No. 48/67 
(Balubhai v. Smt. Sarjubai) and confirm 
the award. of compensation of Rs. 5,000.00 
against- respondent No. 1 Balubhai (car 
owner), respondent No. 4 (Switzerland 
General Insurance Co.) and. respondent 
No. 5 Dattu (car driver). 


35. We dismiss Misc. Appeal No. 
103/67 (Smt. Sarjubai v. Balubhai) and 
maintain the amount of compensation of 
Rs. 5,000.00 awarded to the petitioners. 

36. We further order that the costs 
of the lower Court shall be borne by the 


- parties as ordered therein. 


~ 37. We further order that since 
we are denan both the appeals, we 
direct that the parties shall bear costs of 
both the appeals as incurred by them. 

Hearing fee Rs. 400.00 in each appeal. 
oar Order accordingly. 
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Mst. Mankuwar Bai, Applicant v. 
Udairam, Opposite Party. 


Mise. Civil Case No. 268 of 1974, D/- 
1-8-1975. 


M. P. Anusuchit Jati Tatha Anusuchit 
Janjati Rini Sahayata Adhiniyam (12 of 
1967), Ss. 7 (2) and (3) and 8 (4) — Pro- 
ceeding to recover debt due from Sche- 
duled Caste person pending in Civil Court 
— Section 7 is attracted — Debt cannot 
be deemed discharged for non-compliance 
of Section 8. (Interpretation of Statutes). 


Sub-sections (2) and (3) of Section 7 
should not be construed as controlled by 
Section 8 since that would render provi- 
sions of Section 7 meaningless and redun- 
dant. Section 8 was attracted only where 
No suit of proceeding by a creditor for re- 
covery of his debt was pending in a Civil 
Court on the appointed date and not 
otherwise. 


Where a proceeding jin execution to 
recover decree debt from a scheduled caste 
' person was pending before the Civil 
Court on the appointed date, that is, 15-8- 
1973 the Court should issue a direction to 
fhe decree-holder under S. 7 (2) to submit 
_the claim in respect of such debt before 
the Debt Relief Court within 60 days fail- 
ing which, as provided for under sub-sec- 
tion (3) of Section 7, the suit or other 
proceeding would stand dismissed and 
every claim in it would be deemed dis- 
charged as against the. debtor for all pur- 
poses. The case would not attract provi- 
sions -of Section 8 and Plaintiff's failure to 
file an application in respect of the debt 
before the Debt Relief: Court within 60 
days would not result in the debt getting 
discharged by reason of sub-section (4) of 
that section. (Paras 4 and 5) 


- A. Usmani, for Applicant; K. M. Agra- 
wal for Opposite Party. 


- ORDER :— This is a reference by the 
Civil Judge Class If, Gariaband under 
Section 113 of the. Code of Civil Proce- 
dure. 

2. Mst. Mankuwar Bai obtained .a 
desiree for Rs. 960/- against Udairam on 
16-12-1972 in the Court of Civil Judge, 
Class Il, Gariaband. It was not disputed 
before me that Udairam belongs to Sche- 
duled Caste and-as such his case is govern- 


ed by the provisions‘ of Madhya Pradesh . 


‘Anusuchit J ati Tatha.. Anusuchit Janjati 
JT/KT/D362/76/TVN ` ` = 
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Rini Sahayata Adhiniyam, 1967 (herein- 
after referred to as ‘the. Act’). 

3. From the facts stated in the re- 
ference it would appear that the decree- 
holder had filed an application for execu- 
tion of the: decree on 4-1-1973. It appears 
that the execution could not proceed till 
December, 1973 in view of a notfication 
issued by the State Government ` under 
section 61 of the Code of Civil Procedure. 
After the proceedings were resumed the 
judgment-debtor filed an application pray- 
ing that the case be transferred to Dett 
Relief Court for decision: As the trial 
Judge entertained a doubt as to the proper 
action to be taken in the case, he has re- 
ferred this case to the High Court for 
opinion. 

4, Sub-section (4) of Section 1 of 
the Act lays down that in its app-ication 
to the members of the Scheduled Caste it 
shall come into force on such date as the 
State Government may appoint. The 
State Government by a notification No. 
16-4-73-XXV-IID dated 30th June 1978 
appointed 15th August, 1973 as tke date 
for the purpose. Sub-section (2) cf Sec- 
tion .7 of the Act provides that if on the 
appointed date any suit Or proceed ng for 
the recovery of any debt is pending be- 
fore anv Civil Court, the-Civil Court shell 
issue a direction to the plaintiff -to submit 
the claim in respect of such debt before 


` the Debt Relief Court within a period not 


exceeding sixty days as may be srecified 
in such direction, Sub-section (3) of the 
said section lays down that if the p-aintiff 


fails to comply with the aforesaid direc- ` 
tion of the Court, the suit or proceeding, .. 


as the case may be, shall stand dismissed 
and every claim contained therein shall 
be deemed to have been discharg=d. aš 
against the debtor for all purposes. Since 
the proceeding for execution of decree 
was pending before the lower Cotrt on 
the appointed date the proper course for 
the Court was to issue a direction es re- 
quired by sub-section (2) of Sectior 7 of 
the Act. The learned Judge of the lower 
Court, however, seems to ‘have bean in 
some doubt as to whether the debt should 
not be deemed to be discharged ander 
sub-section (4) of Section 8 of the Act as 
the decree-holder had failed to file a3 ap- 
plication in respect of his debt before the 
Debt Relief Court within 60 days. 

5. Sub-sections (2) and (3) of Sec- 
tion 7 are special provisions relating te 


_ suit and proceedings pending on the ap- 


~ 


pointed date and are not controlled by 
the provisions of Section 8. The provi- 
sions ‘of Section 8 are attracted . only 


os 
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where no suit or proceeding by a credir 
for the recovery of his debt is pending in 
a Civil Court on the appointed date end 
not otherwise. There is nothing in she 
language of Section 8 to indicate that its 
provisions supersede the provisions of Sec- 
tion 7. If the provisions of Section 8 are 
held to supersede the provisions of s.b- 
sections (2) and (3) of Section 7 the said 
sub-sections shall be practically rendered 
nugatory. It is a cardinal principle of 
construction of statutes that it shell be so 
construed: as far as possible as not to ren- 
der any provision thereof as nugatzcry, 
redundant or meaningless. I, therefore, 
hold that sub-sections (2) and (3) of Sec- 
tion 7 are not affected by provisions of 
Section 8 and the proper course for the 
trial Court is to issue a direction to the 
decree holder as required by sub-sec- 
tion (2) of Section 7 of the Act. In “act 
it is not the contention of the judgment- 
debtor that the claim of the creditor has 
been discharged under Section 8. He 
merely prayed that the proceedings shoulc 
be transferred to the Debt Relief Crurt. 
Shri K. M. Agrawal, learned counsel for 
the judgment-debtor also did not cortend 
that the debt of the creditor has been 
discharged under Section 8 of the Acs, in 
the circumstances of this case. 


6. The trial Court shall there“ore, 
now proceed to issue a direction to the 
decree-holder as required by suk-sec~ 
tion (2) of Section 7 of the Act. 


Reference answered accord:ngly. 
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Hubbilal Sadashiv, Appellant v. 
Mohammad Makbool Ahmed Khar and 
others, Respondents. 


Misc. (Second) Appeal No. 223 of 
1972, D/- 31-7-1975.* 


(A) M. P. Accommodation Control 
Act (41 of 1961), Section 12 (1) — Civil 
P. C. (1908), Section 47 — Compromise 
decree passed without establishment of 
any ground specified in Section 12 (I) can- 
not be executed as decree for ejectment. 
as Court is not competent to pass it. 
((i) Civil P. C. (1908), O. 23, R. 3; Gi) Con- 
tract Act (1872), Section 23). 


*(From the order of K. S. Verma, District 


Judge, Jabalpur, in Misc. Civil Appeal 
No. 34 of 1968, D/- 31-7-1972). 
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The principle underlying Section 12 of 
the M. P. Act appears to be that, a land- 
lord shall not be entitled: to obtain evic- 
tion of his tenant through Court except on 
one of the grounds specified therein, and 
therefore, a compromise providing for 
eviction without reference to any of the 
grounds would not be lawful and there- 
fore, no decree can be passed on the basis 
of such a compromise between the parties. 
Public policy is inherent in the M. P. Act 
and, therefore, there can be no consent de- 
cree for ejectment except on one of the 
grounds specified in sub-section (1) of Sec- 
tion 12 of the M. P. Act. 

Held: In the instant case, as there 
was not even admission of fundamental 
facts constituting grounds for eviction 
either in the compromise or in any other 
material on record, Court was not compe- 
tent to pass decree for eviction. It might 
be that it was for this reason that the 
compromise merely stated that the judg- 
ment-debtor-tenant would be “liable to be 
evicted” if he committed a default in pay- 
ment in terms of the decree. That ex- 
pression “liable to be evicted’ merely 
Suggested that a liability was created 
which could be enforced separately. The 
compromise in question could not there- 
fore, be executed as a decree for eject- 
ment. AIR 1974 SC 471, Followed; AIR 
1972 Madh Pra 106 not followed in view 
of AIR 1974 SC 471. 

(Paras 5, 8, 10, 11, 12, 13) 

(B) Civil P. C, (1908), Ss. 47 and 100 
=- Execution of compromise decree for 
eviction on ground of non-payment of 
money within stipulated time as per com- 
promise — Applications by judgment deb- 
tor under Sections 148 and 151 praying 
time for deposit and to amend decree on 
ground that Clause relating to ejectment - 
was penal — Applications fall within pur- 
view of Section 47 — Second appeal 
against orders thereon competent. (Ibid, 
Sections 148 and 151). (Para 3) 

(C) Civil P. C. (1908), Section 47 and 
Order 23, Rule 3 — Suit for eviction on 
ground of non-payment of rent — Com- 
promise decree providing for execution of 
sale deed by decree holder on payment of 
certain sum within stipulated time — As 
it was a matter extraneous to suit, decree 
not executable. (Point conceded). 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 471 = an) 2 SCR 544 

9, 10, 12 


1972 MPLJ 216 
9 


66 M.P. = [Prs. 1-5] 


AIR 1970 SC 794 = 1970 Ren CR 375 7 
AIR 1970 SC 838 = (1969) 2SCR 1048 7 

N. K. Patel, for Appellant; V. P. Shri- 
vastava, for Respondents. 


JUDGMENT :— C. B. Wood, respon- 
dent No. 2 filed a suit against the appel- 
lant Hubbilal and respondents 3 and 4, 
namely, Battulal and Mithulal claiming 
ejection from a house and also arrears of 
rent. The suit was compromised and a 
decree was passed in terms of the compro- 
mise. The material terms in the compro- 
mise were as under: 


“Therefore in terms of compromise it 
is hereby ordered and decreed :— 


(i) that defendants do pay Rupees 
Eight Hundred only in monthly instal- 
ments of Rupees Fifty payable on 15th of 
each month. The first instalment shall 
become due on 15-9-1963. 


Gi) that on the payment of the entire 
amount of Rs. 800/- the plaintiff do ex- 
ecute a sale deed in favour of defendants 
with respect to suit property Le. house 
No. 222 of Omti Ward, Jabalpur as shown 
in the plaint map at the cost of the de~ 
fendants. 


(iii) in default of any two instalments, 
the plaintiff would not be Hable to ex- 
ecute the sale-deed in favour of the de- 
fendants in respect of the suit house but 
the defendants shall be liable to be eject- 
ed as tenants from the suit house.” 

As the judgment-debtor failed to make 
payment in terms of the decree, ‘the de- 
cree-holder started execution proceedings 
on 10-2-1965. During the pendency of 
these proceedings, Makbool Ahmed filed 
an application on 27-3-1965 for being sub- 
stituted as a transferee in place of the 
original decree-holder, C. B. Wood. The 
application was allowed after notice to 
the other side. While the execution pro- 
ceedings were in progress, the judgment- 
debtor filed two applications — one dated 
30-6-1966 under Section 151, Civil Proce- 
dure Code and the other dated 30-7-1966 
under Section 148 read with Section 151, 
Civil Procedure Code. In both these ap- 
plications, it was stated that the judg- 
ment-debtor could not pay or deposit the 
amount in terms of the decree on account 
of illness and certain other reasons and, 
therefore, prayed that he may be given 


time to deposit the balance of the amount, 


under the decree. The judgment-debtor 
further pleaded that the clause relating to 
ejectment, being in the nature of a penal 
clause, the Court may suitably amend it. 
Both these applications were opposed by 
the decree-holders and were rejected. The 
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judgment-debtor preferred an appeal 
which was dismissed by the District 
Judge, Jabalpur. Being aggrieved there- 
by, he preferred this second appeal. 


2. Shri V. P. Shrivastava, learned 
counsel] for the respondents, raised a 
preliminary objection that this appeal is 
not competent as the applications filed by 
the judgment-debtor in the trial Court 
could not be treated as applications under 
Section 47, Civil Procedure Code. It ap- 
pears that a similar objection was raised 
kefore the District Judge and it was dis- 
allowed vide para. 15 of the judgment. 


3. The applications filed by the 
judgment-debtor clearly related to execu- 
tion of the decree and as such fall within 
the purview of Section 47, Civil Proce- 
dure Code. It is, therefore, clear that 
the order passed by the trial Court was! . 
appealable and this appeal is competent. 

4. The main point urged by the 
learned counsel for the appellant was that 
the compromise decree merely declared 
the rights of the parties and was, there- 
fore, not executable. In support of this 
contention, it was pointed out that it con- 
tained matters extraneous to the suit. It 
is no doubt true that this plea was not 
raised in the trial Court and was for the 
first time raised in the first appellate 
Court. But it being purely a question of 
law, could be considered even at the ap- 
pellate stage. The learned District Judge, 
therefore, rightly entertained this plea 
and deciaed the case. 

5. If we carefully examine the 
terms of the compromise decree, it would 
appear that the judgment-debtor was 
given an option to purchase the house in 
suit for a consideration of Rs. 800/-, fail- 
ing which he was liable to be evicted, It 
is significant that the decree does not say 
in clear terms that in the event of any 
default in payment, the decree-holder 
will be entitled to obtain possession of 
the house by executing the decree. It 
merely says that the judgment-debtor 
would be liable to be ejected. It is clear 
that the first part of the decree relating 
to execution of the sale-deed by the de- 
cree-holder on payment of Rs. 800/- with- 
in the time stipulated in the decree was 
not executable. It was a matter extrane- 
ous to the suit and if the decree-holder 
failed to execute the sale-deed, the judg- 
ment-debtor would have been required to 
file a suit for enforcing the terms relating 
to execution of the sale-deed. This posi~ 
tion was not disputed by the learned 
counsel for the respondents. He how- 
ever, urged that the decree contemplated 
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that in the event of default in payment, 
the judgment-debtor would be ejected. in 
execution proceedings. But the wards 
“liable to be ejected” do not bear out this 
intention, It merely suggests that a lizbi- 
lity was created, which could be enforzed 
separately, Such a construction is re- 
enforced by another consideration. 


| €. ‘The decree-holders had filei a 
suit for ejectment and it was not dispi ted 
before me that the matter was governed 
by Section 12 of the M. P. Accommcda- 
tion Control Act (hereinafter referrec to 
as the said Act), The decree-ho der 
could not, therefore, obtain a decree for 
ejectment unless he satisfied the Court 
that one of the grounds specified in :ub- 
section (1) of Section 12 of the said Act 
existed, The question, whether a @m~< 
promise decree can be passed without 
establishment of any ground specifiec in 
sub-section (1) of Section 12 of the Act 
has come up for consideration before the 
Supreme Court in a number of case in 
the context of certain enactments similar 
to the said Act, > eu 


t è qq. In Firozilal v, Manmal, AIR 
1970 SC 794, their Lordships, while ceal- 
ing with a case under the Delhi and A mer 
Rent Control Act, held in paragraph 5 
that a Court is not competent to pass a 
decree for possession unless it is satisfied 
that one or more of the grounds men- 
tioned in Section 13 (1) of the Act are 
established, ‘Their Lordships added that 
the jurisdiction of the Court to pass a 
decree for recovery of possession of any 
premises depends upon its satisfaction 
that one or more of the grounds have 
been proved. It was, therefore, held that 
where the Court proceeded to pass a de- 
cree for ejectment on the basis of a Com~ 
promise without reference to the grounds, 
the decree was a nullity. A similar view 
was expressed by their Lordships in 
Koushalya Devi v. K. L. Bansal, ATE. 1970 
SC 838, while dealing with a case “inder 
the same Act. It was held therein that 
since the decree for ejectment was passed 
by the Court in terms of the award with- 
out satisfying itself that the grourds of 
eviction existed, it was a nullity and 
could not be executed, 


8. It has been urged tha* the 
aforesaid cases are distinguishable cn the 
ground that under the Delhi Act the 
Court is precluded from passing a decree 
for ejectment except on the grounds 
specified therein, whereas under the: M. P, 
Act, there is no such bar to the passing of 

uch a decree, No doubt sub-section (1) 
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of Section 12 of the M. P. Act does not 
bar the passing of a decree except on the 
grounds specified therein, but it bars the 
institution of a suit against the tenant for| - 
his eviction except on one or more of the 
grounds specified therein. This appears 
to be even a-stronger bar than the one 
provided by the Delhi Act because where 
the suit itself cannot be instituted except 
on one of the grounds specified therein, 
there can be no question of passing of a 
decree except on one or more of such 
grounds even on the basis of a compro- 
mise, Order 23, Rule 3 restricts the 
powers of the Court to record only such 
agreements or compromises as ‘are law- 
ful. Section 23 of the Contract Act lays 
down that the object of an agreement is 
unlawful if it is of such a nature that, if 
permitted, it would defeat the provisions 
of any law. The principle underlying the 
provisions of Section 12 of the said Act 
is that a landlord shall not be entitled to 
evict his tenant through Court except on 
one of the grounds specified in Section 12. 
This object would be frustrated by a com- 
promise where it provides for eviction 
without reference to any of such grounds. 
Therefore, such a compromise would be 
hit by Section 23 of the Contract Act and 
would be as such unlawful, 

9. It has been brought to my 
notice that a Division Bench of this Court 
in Smt. Chandanbai v. Surjan, 1972 MPLJ 
216 = (AIR 1972 Madh Pra 106) has 
taken a different view, As would appear 
from paragraphs 5 and 6 of the judgment 
in that case, the Supreme Court cases re- 
ferred to above were distinguished on the 
ground that Section 13 of the Delhi Act 
by implication excluded the application of 
Order 23, Rule 3 of the Code of Civil 
Procedure, whereas the operation of the 
said rule was not excluded by Section 12 
of the Act. It was held that since the 
tenant can enter into a compromise pro- 
mising to give up possession in future and 
as there is nothing illegal in such pro- 
mise, the Court would be bound to pass 
a decree in terms of the compromise 
under Order 23. Rule 3, Civil Procedure 
Code. The authority of this decision is, 
however, very much affected by the latest 
decision of the Supreme Court in Nagin- ' 
das v. Dalpatram, AIR 1974 SC 471. That 
was.a case under the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act. The following observations made by 
their Lordships in paragraph 21 are 
pertinent ; 

“The mere fact that Order 23, Rule 3 
of the Code of Civil Procedure is ap- 
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_ plicable to the proceedings in a suit under 


Itherefore, 


the Bombay Rent Act, does not remove 
that fetter on the Rent Court or empower 
it to make a decree for eviction de hora 
the statute. Even under that provision of 


the Code, the Court, before ordering that 


the compromise be recorded, is required 
to satisfy itself about the lawfulness of 
the agreement. Such lawfulness or other- 
wise of the agreement is to be judged, 
also on the ground whether the terms of 
the compromise are consistent with the 
provisions of the Rent Act.” 


10. As pointed out above, the 
principle underlying Section 12 of the 
M. P. Act appears to be that, a landlord 
shall not be entitled to obtain eviction of 
his tenant through Court except on one 
of the grounds. specified therein, and 
a compromise providing for 
eviction without reference to any of the 
grounds would not be lawful and there- 


fore, no decree can be passed on the basis © 


of such a compromise between the par- 
ties, In this connection, it would be 
pertinent to refer to the following obser~ 
vations of their Lordships of the Supreme 
Court in Nagindas v. Dalpatram, AIR 
i974 SC 471 (supra) in paragraph 16: 


“Tt will thus be seen that the Delhi 
Rent Act and the Madras Rent Act ex- 
pressly forbid the Rent Court or the Tri- 
bunal from passing a decree or order of 
eviction on a ground which is not any of 
the grounds mentioned in the relevant 
sections of those statutes. Nevertheless, 
such a prohibitory mandate to the Rent 
Court that it shall not travel beyond the 
Statutory grounds mentioned in Sections 
12 and 13 and to the parties that they 
shall not contract out of those statutory 
grounds is inherent in the public policy 


> built into the statute (Bombay Rent Act).” 


11. The public policy referred to 
by their Lordships is inherent in the 


M. P. Act also and, therefore, there can: 


be no consent decree for ejectment except 
on one of the grounds specified in sub-sec- 
tion (1) of Section 12 of the M. P. Act. 


i2. It is no doubt true that . in 
Nagindas v, Dalpatram, AIR 1974 SC 471 


. (supra) their Lordships pointed out that 


a consent decree for ejectment would not 


* be a nullity if there was a clear admis- 


~ 


sion in the compromise of the funda- 


. mental facts constituting grounds for 
- eviction or other material to say that such 
; facts were either expressly or by impli- 


cation admitted. But in the instant case, 
there appears to be no admission of 


: (fundamental facts either in the compro- 
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mise or in any other material on record 
It would, therefore, appear that the Cour; 
was not competent to pass a decree for 
eviction. It may be that it wag for this 
rsason that the compromise merely statec 
that the judgment-debtor would be liable 
to be evicted, if he committed a default 
in payment in terms of the decree. 

13. It is, therefore, clear that the 
decree in question cannot be executed a 
a decree for ejectment by the decree 
holders. It is, therefore, unnecessary t 
consider whether some of the clauses in 
the decree are of penal nature and the 
judgmert-debtor can claim relief in res- 
pect thereof. 

14. The appeal is, therefore, al- 
lowed and the execution application in so 
far as it relates to ejectment of the judg- 
ment-debtor shall stand dismissed. I 
make no order as to costs in the circum- 
Stances of the case, 

Appeal allowed, 
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The State of Madhya Pradesh, Ap- 
pellant v. Ramcharan, Respondent. 

Criminal Appeal No. 667 of 1975, D/- 
19~10-1976.* 

Evidence Act (1872), Sections 57 and 
78 — Notifications of Central or State 
Government — All statutory orders and 
notifications legislative in nature amount 
to law — Notification under Section 7 (1) 
of Telegraph Wires (Unlawful Possession) 
Act by Central Government is “law” — 
— Court can take judicial notice. AIR 
1954 Nag 296, Overruled. ((i) Telegraph 
Wires (Unlawful Possession) Act (1950), 
Section 7; (ii) Constitution of India, Arti- 
cle 13). 

A comparison of Sections 57 and 78 of 
the Evidence Act goes to show that acts, 
orders or notifications of the Central or 
any State Government require proof in 
the manner prescribed by Section 78, un~ 
less they amount to law in force and can 
be taken judicial notice of under Sec. 57. 
The Act, however, does not contain any 
definition of “law”. The Act also does 
not provide as to when an order or a 


*(Decided by Full Bench on order of re- 
ference made by A. P. Sen and R. K. 
Tankha, JJ. on 24-9-1975). 


AU/AU/A51/77/GGM 


1977 


notification amounts to law and this ques- 
tion has, therefore, to be solved on genes 
ral principles. But under the legal order 
and jurisprudence based on the Constitu- 
tion, “law” is not limited to legislative 
enactments. All forms of delegated legis- 
lation and conditional legislation amount 
to law. All orders and notifications made 
and issued under statutory powers and 
which are legislative in nature amourt to 
law. A statutory order or notification will 
be legislative in nature if in substance it 
adds to, supplements, modifies or amends 
a statute or exempts certain matters from 
its operation. AIR 1976 SC 714; AIR 1955 
SC 25; AIR 1961 SC 298; AIR 1966 SC 
1686; AIR 1964 SC 648; ATR 1967 SC 669; 
AIR 195% SC 318 and AIR 1957 Sc 790, 
Ref, (Paras 5 & 8) 


A notification issued by the Central. 
Government in exercise of this power 
supplements Section 7 (1) and is legisla- 
tive in nature. The notification read with 
Section 7 (1) is part of the law of proce- 
dure that only Central Government and 
the officers specified in the notification 
can make complaints for offences tnder 
the Act. A Criminal Court is bound to 
giye effect to this law. It cannot r=fuse 
to take cognizance of a complaint made 
by an Officer mentioned in the notification 
and cannot take cognizance of a complaint 
made by an officer not mentioned im the 
notification. ‘Therefore the notification 
amounts to law. AIR 1954 Nag 296, Over- 
ruled; AIR 1957 Madh Pra 145 and AIR 
i956 Madh Bha 138 (FB), Approved. - 

(Paras 9 & 11) 
Cases Referred: Chronological Paras 


ATR 1976 SC 714 = 1976 Tax LR 1467 5 
ATR 1975 SC 460 = 1974 SCD 913 10 
AIR 1967 SC 669 = (1967) 1 SCR 40 7 
AIR 1966 SC 1686 =. (1966) I SCR 865 6 
ATR 1964 SC 648 = (1964) 5 SCR 204 7 
ATR 1961 SC 298 = (1961) 1 SCR 987 6€ 
ATR 1957 SC 790 = 8 STC 358 7 
AIR 1957 Madh Pra 145 = 1957 Cri LJ 

1134 10 
AIR 1956 Madh Bha 138 = 1956 Cri LJ 

621 (EB) 10 
ATR 1955 SC 25 = 1955 SCR 735 6 
AIR 1954 Nag 296 = ILR (1954) Nag 578 

= 1954 Cri LJ 1479 1, 2, 10, 11 
ATR 1951 SC 318 = 1951 SCR 682 = 52 

Cri LJ 1361 -7 

M. V. Thamaskar, for the State: B. P, 
Athya, for Respondent. 

SINGH, J. :— Ramcharan, the raspon- 
dent in this appeal, was prosecuted under 
Section 5 of the Telegraph Wires (Unlaw- 
ful Possession) Act, 1950, on a complaint 
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made by the Station Officer Rehli, Dis- 
trict Sagar. The Magistrate First Class, 
Rehli, by his order dated April 19, 1974 
convicted the respondent ard sentenced 
him to pay a fine of Rs 600/- or, in de- 
fault, to undergo simple imprisonment for 
four months. On an appeal preferred by 
the respondent, the First Acditional Ses- 
sions Judge, Sagar, by his order passed 
on March, 8, 1975 acquitted the respon- 
dent mainly on the ground that the Sta- 
tion Officer Rehli was not empowered 
under Section 7 (1) of the Act to make the 
complaint. The State preferred the pre- 
sent appeal against the order of acquittal 
passed by the Additional Sessions Judge. 
At the time of admission of the appeal 
before a Division Bench, the learned 
Government Advocate produced a copy of 
Notification No. G. S. R. 1512 of Decem- 
ber 24, 1960 under which the Station Offi- 
cer, Rehli, and many other Officers of 
Similar rank were specially empowered 
by the Central Government under Sec- 
tion 7 (1) to make complaints in respect 
of offences punishable under the Act. The 
Division Bench was inclined to take judi- 
cial notice of the notification, but it felt 
that it could not do so if the view taken 
in Mathuradas v. State, AIR 1954 Nag 
296 = ILR (1954) Nag 578 was correct. As 
in the opinion of the Division Bench 
Mathuradas’ case was wrongly decided, 
it referred the appeal to a larger Bench 
for a reconsideration of the view taken in 
that case, This is how this appeal: has 
Come up before us, 

2. In Mathuradas’ case (AIR 1954 
Nag 296) a Division Bench of this Court 
held that a notification fixing the retail 
price of yarn under the Cotton Textiles 
(Control) Order, 1948, was not a part of 
law of the land and judicial notice could 
not be taken thereof under Section 57 (1) 
of the Evidence Act, 1872. There are also 


Some general observations in the case that 


a notification is not included within the 
term “law”. It was, however, accepted 
that if a notification is published in the 
Gazette, production of. the Gazette printed 
under the authority of the Government 
will be sufficient proof of the notification 
under Section 78 of the Evidence Act. In 
the instant case, we are concerned with a 
notification issued under Section 7 (1) of 
the Telegraph Wires Act and we will, 
therefore, have to consider whether such 
a notification has the force of law of 
which judicial notice can be taken. It is 
in this context that we have to see whe- 


ther Mathuradas’ case was correctly de- 
cided, 
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3. Section 7 of the Telegraph 
Wires Act deals with cognizance of 
offences under that Act. Sub-section (1} 
of this section provides that “no Court 
shall take cognizance of any offence 
punishable under this Act save on a com- 
plaint made by or under the authority of 
the Central Government or by any offi- 
cer specially empowered in this behalf by 
that Government”. The special empower- 


ing of officers under this provision has 
been done by Notification No G. §. R. 1412 
to which reference has been made ear- 
lier, The notification reads as follows: 


“G. S. R. 1512, dated the 24th Decem- 
ber, 1960.— In exercise of the powers 
conferred by sub-section (1) of Section 7 
of the Telegraph Wires (Unlawful Posses- 
sion) Act, 1950 (74 of 1950) and in super- 
session of all previous notifications on 
the subject, the Central Government 
specially empowers: each of the Officers 
specified in the Schedule below to make 
complaints in respect of offences punish- 
able under the said Act, 


THE SCHEDULE 


‘Officers of the State Government... — 


Name of State Headquarters of District Sagar 
and designa- the Officers, (Police Sta- 


tion of Officer. tion) 
Station Officer.  RebH, ~ Rehli.” 
4, Statutory provision regarding 


matters which may be taken judicial 
notice of is made in Section 57 of the 
Evidence Act which in so far as relevant 
reads as follows: 

“The Court shall take judicial notice 
of the following facts :— 

(1) All laws in force in the territory 
of India: Nii 


+x, tx . tk 


In all these cases and also on all 


matters of publie history, literature, 
science or art, the Court may resort for 
its aid to appropriate books or documents 
of reference, 


Tf the Court is called upon by any 
person to take judicial notice of any fact, 
it may refuse to do so until and unless 
such person produces any such book or 
document as it may consider necessary to 
enable it to do so.” 


Another provision of the Evidence Act 
which has a bearing in this case is Sec- 
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tion 78 which in so far as materizl is as 
under ; 


“78. The following public dociments 
may be proved as follows :— 


(1) Acts, orders or notifications of the 
Central Government in any of its depart- 
ments, or of the Crown Representa‘ive or 
of any State Government or any cepart- 
ment of any State Government, by the 
records of the departments, certifizd by 
the heads of those departments-respec- 
tively, or by any document purporting to 
be printed by order of any such Govern- 
ment or, as the case may be, of the Crown 
Representative.” 

5. A comparison of Sections 57 
and 78 of the Evidence Act goes to show 
that acts, orders or notifications of the 
Central or any State Government require 
proof in the manner prescribed by Sec- 
tion 78, unless they amount to lawir force 
and can be taken judicial notice of under 
Section 57. The Act, however, does not 
contain any definition of “law.” Tha Act 
also does not provide as to when an order 
or a notification amounts to law and this 
question has, therefore, to be solved on 
general principles. Many definitions of 
law have been formulated at various times 


‘by philosophers and jurists, but there is 


yet no sign of a universally acceptable 
definition, That task still awaits its mas- 
ter. Paton fn his work on Jurisprucence, 
after a critical examination of the verious 
definitions, observes that law may shortly 
be described in term of a legal order 
tacitly or formally accepted by a commu- 
nity. It consists of the body of rules 
which are seen to operate as binding rules 
in that community backed by some mecha- 
nism accepted by the community by 
means of which sufficient compliance with 
the rules may be secured to enable the 
system or set of rules to continue to be 
seen as binding ‘in nature.” 


- (Paton, Jurisprudence, 4th Edition, p. 97). 


This may be accepted as a good working 
definition. Our legal order is based on 
the Constitution which is the organic law 
of the country. The legislative, executive 
and judicial powers of the State are res- 
pectively conferred by the Constitution 
on the Legislature, Executive and Judi- 
ciary of the Union and the States, and 
there is separation of powers to a large 
extent. Thus although Parliament and 
State Legislatures have power to enact 
retrospective Acts and thereby nullify the 
effect of a judicial decision, they have no 
power to pass a bill of attainder or to 
make a law which in substance is akin to 
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a judicial verdict. Indeed, quite rece=t~- 
ly, even a Constitution amendment act 
enacted by Parliament failed to stand 73e 
test of validity on the ground that it was 
nothing but a legislative judgment čis- 
posing of an election petition. The Con- 
stitution, however, does not provide for 
‘an absolute separation of powers. Though 
the legislative power is primarily confer- 
red on Parliament and State Legislatures, 
the Executive, and even the Judiciery, 
exercise some measure of legislative 
power. For example the President and 
Governors can make rules under Art. 209 
of the Constitution regulating the recr-rit- 
ment and conditions of service of persons 
appointed to Central and State Serv-zes 
until provision in that behalf is made by 
an Act of the appropriate Legislature. 
Similarly, the Supreme Court and Egh 
Courts can make rules of Court urder 
Articles 145 and 225 of the Constitution. 
These rules though not made by the Le- 
gislature are plainly legislative in nature 
and have the force of law. Further, Fav- 
ing regard to the complexity of probl=ms 
which a modern State has to face, i: is 
now well accepted that Parliament and 
State Legislatures have implied authority 
under the Constitution to delegate subor- 
dinate legislative functions to the Ex2cu- 
tive. As compared to statutes, the vol.:me 
of delegated legislation, both in Eng and 
and India, has immensely increased and 
it has been well said that “in mere kulk, 
the child now dwarfs the parent’. (Alen, 
Law in the Making, 7th Edn., p. 540) Cele- 
gated legislation by the Executive under 
statutory powers conferred by the Legis- 
lature appears under various names such 
as rules, regulations, orders, notificat.ons, 
directions. schemes, circulars, bye-laws 
etc. (Delegated Legislation in India, Indian 
Law Institute, p. 1). The Committee on 
Ministers’ Powers in England in 932 
noticed the confusion in the nomencla- 
ture of delegated legislation and dé>re-~ 
cated the indiscriminate use of these ex- 
pressions. The Committee recommezded 
that “the expression ‘regulation’ skould 
be used to describe the instrumeni by 
which power to make substantive law is 
exercised, and the expression ‘rule’ to 
describe the instrument by which the 
power. to make law about procedure is 
exercised.” The Committee further re- 
commended that “the expression ‘order’ 
should be used to describe the instrument 
of the exercise of (A) executive power, 
(B) the power to take judicial and quasi- 
judicial decisions”. ‘This classification: has 
so far not been adopted either in England 
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or in India .(Sée Allen, Law and Orders, 
2nd Edn., p. 112, Delegated Legislation in 
India, ILI, pp. 1 to 3). Delegated legisla~ 
tion, whatever may be its nomenclature, 
though made by the Executive, qualifies 
for the description “law” for the obvious 
reason that it is made in the exercise of 
subordinative legislative power conferred 
by the Legislature. We have here used 
the expression “delegated legislation’ to 
include even the so-called “conditional 
legislation” for it has also a -content, 


. however small and restricted of the law 


making power itself: Lachmi Narain v. 
Union of India, AIR 1976 SC 714 at 
pages 722, 723. In view of the confusion 
of nomenclature, rules, regulations, orders, 
notifications etc. made or issued in the 
exercise of delegated legislative power 
must be distinguished from instruments 
bearing similar names but made in the 
exercise of executive power. A power 
conferred by a statute may be purely ex- 
ecutive in nature. If an order or a notifi- 
cation is made or issued in the exercise of 
a non-statutory power or in the exercise 
of a statutory power which is purely ex- 
ecutive in nature, it will have no legisla- 
tive content and will not amount to lew, 


6. Although the Constitution does 
not contain any generic definition of law. 
it defines ‘law’ for purposes of Article 13 
to include “any Ordinance, order, bye- 
law, rule, regulation, notification, custom 
or usage having in the territory of India 
the force of law”. Article 366 (10) of the 
Constitution also defines the expression 
“existing law” to mean “any law, Ordin- 
ance, Order, bye-law, rule or regulation 
passed or made before the commencement 
of this Constitution by any legislature au- 
thority or person having power to make 
such law, Ordinance, order, bye-law, rule 
or regulation”, Another definition which 
is relevant here is the definition of the 
expression “Indian law” in the General 
Clauses Act, 1897. Section 3 (29) of this 
Act defines “Indian Law” to mean “any 
Act, Ordinance, regulation, rule, order or 
bye-law, which before the commencement 
of the Constitution had the force of law 
in any Province of India or part thereof 
and hereafter has the force of law in any 
Part A State or Part C State or part 
thereof, but does not include any Act of 
Parliament of the United Kingdom or any 
Order in Council, rule or other instru- 
ment made under such Act”, These de- 
finitions go to confirm that under our 
legal order “law” does not include only 
legislative enactments but it also includes 
rules, orders, notifications etc. made or 
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issued by the Government or any subordi- 
nate authority in the exercise of delegated 
legislative power. In Edward Mills Co. 
v. State of Ajmer, AIR 1955 SC 25 = 
1955 SCR 735, the question before the Su- 
preme Court was whether an order made 
by the Governor-General under Section 94 
(3) of the Government of India Act, 1935, 
investing the Chief Commissioner with 
the authority to administer a Province 
was continued by Article 372 of the Con- 
stitution: being a “law in force” at the 
commencement thereof. The Supreme 
Court adverted to the definitions of “exist- 
ing law” and “Indian law” mentioned 
earlier and observed that there was no 
material difference between “existing 
law”, “Indian law” and “law in force” and 
that these expressions were wide enough 
to include not merely a legislative enact- 
ment but also any regulation or order 
which had the force of law. But it was 
pointed out that an order must be a legis- 
lative and not an executive order before 
it can come within the definition of law. 
It was held in this case that the order of 
the Governor-General under Section 94 
(3) of the Government of India Act was 
legislative in nature and was, therefore, 
continued as a “law in force” by Arti- 
cle 372 of the Constitution. The case of 
Edward Mills was followed in Madhaorao 
v. State of M. B., AIR 1961 SC 298 = 
(1961-1 SCR 957) where it was held that 
Kalambandis of the erstwhile Gwalior 
State were at least in the nature of orders 
or regulations having the force of law 
and were continued by Article 372 of the 
Constitution. In Kalyani Stores v. State 
of Orissa, AIR 1966 SC 1686 = (1966) T 
SCR 865 a notification issued under Sec- 
tion 27 of the Bihar and Orissa Excise 
Act, 1915 imposing a countervailing duty 
on foreign liquor was held to be existing 
law within the meaning of Article 305 of 
the Constitution. All these cases and the 
expressions “existing law”, “law in force” 
and “Indian law” referred to above deal 
with pre-constitutional laws which project 
- into post-constitution period, but it is clear 
from this that our legal system based 
on the constitution recognises rules, re- 
gulations, order, notifications etc. made or 
issued in the exercise of statutory powers 
as part of the law provided they are le- 
gislative in nature, 

T. The question relating to a post- 
constitution order or notification in the 
context whether it amounts to law was 
considered by the Supreme Court in 
Jayantilal Amratlal v. F. N. Rana, AIR 
1964 SC 648 = 1964-5 SCR 294. The 
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notification considered in this case was 
issued by the President under Article 258 
of the Constitution entrusting to the Com- 
missioners of Divisions in the State of 
Bombay, the. functions of the Central 
Government under the Land Acquisition 
Act, 1894. The question before the 
Supreme Court was whether this rotifica- 
tion amounted to law under Section 87 
read with Section 2 (d) of the Bombay 
Reorganisation Act, 1960, and continued: to 
be effective after the reorganisation of 


. the State of Bombay into two States, 


namely the State of Maharashtra end the 
State of Gujarat. In holding that the 
notification amounted to - law, the Court 
pointed out that the effect of the notifica- 
tion was that wherever the expression 
“appropriate Government” occurred in 
the Land Acquisition Act in relation to 
the provisions for acquisition of land for 
the purposes of the Union, the words 
“appropriate Government or the Commis- 
sioner of the Division having territorial 
jurisdiction over the area in which the 
land is situate’ were deemed to be şub- 
stituted and in other words the Act was 
deemed to be pro tanto amended. The 
Court further observed as follows: 


“This is not to say that every order 

issued by an executive authority has the 
force of law. If the order is purely ad- 
ministrative, or is not issued in exercise 
of any statutory authority it may not have 
the ‘force of law. But where a general 
order is issued even by an executive au~ 
thority which confers power exercisable 
under a statute, and which thereby in 
substance modifies or adds to the. statute, 
such conferment of powers must be re- 
garded as having the force of law.” 
One more point which is worth noticing 
in Jayantilal Amratlal’s case is that the 
Supreme Court also observed that it was 
open to Parliament by appropriate legis- 
lation to make an express provision in the 
Land Acquisition Act to provide thet the 
powers under Sections 4 and 6 of the Act 
and the power: to appoint the Collector be 
exercised by an officer to be named by 
the appropriate Government. It was fur- 
ther observed that in such a situation: 


“Issue of a notification by the appro- 
priate Government designating the officer 
to exercise the powers would unquestion~ 
ably have the force of law.” 


Such a notification would have the force 
of law because it would add to or suvple- 
ment the statute. The principles applied 
in Jayantilal Amratlal’s case were also 
referred.to with approval in the case of 


1977 


Meghraj v, Delimitation Commission, ALR 
1967 SC 669 = (1967) 1 SCR 400. In this 
case it was held that the orders relating 
to delimitation: of constituencies made 
under Sections 8 and 9 of the Delimita- 
tion Commission Act, 1962 amounted to 
law. This case, however, is not very 
helpful as the Act in Section 10 expressly 
provides that the orders after publication 
shall have the force of law. Mention may 
also be made of State of Bombay v. F. N. 
Balsara, AIR 1951 SC 318 = 1951 SCR 
682 and Kailash Nath v. State of Bombay, 
AIR 1957 SC 790. In Balsara’s case it 
was held that a notification issued under 
Section 139 of the Bombay Prohibition 
Act, 1939 which authorises the Govern- 
ment to exempt any intoxicants or class 
of intoxicants from all or any of the pro- 
visions of the Act “has the force of _aw 
as if made by the legislature itself”. Eai- 
lash Nath’s case related to a notification 
issued under Section 4 of the U. P. Sales 
Tax Act, 1948 which authorises the Szate 
Government to exempt certain kinds of 
transactions from the payment of sales 
tax and it was held that “the notification 
having been made in accordance with the 
power conferred by the statute has statu- 
tory force and validity and, therefore, the 
exemption is as if it is contained in the 
parent Act itself’. These cases show that 
a notification issued under statutory pcwer 
exempting certain matter from the g=2ne- 
ral provisions of the statute is legisletive 
in nature and has the force of law. 


8. As a result of the above discus- 
sion, it is clear that under our legal crder 


‘and jurisprudence based on the Constitu- 


tion, “law” is not limited to legislative 
enactments. All forms of delegated l=gis- 
lation and conditional legislation amount 
to law. All orders and notifications made 
and issued under statutory powers and 
which are legislative in nature amount to 
law. A statutory order’ or notification 
will be legislative in nature if in sub- 
stance it adds to, supplements, modifies or 
amends a statute or exempts certain 
matters from its operation. 


9. We now revert to Notification 


No. G. S. R. 1512 issued under Sect.on 7 


(1) of the Telegraph Wires Act which 
specially empowers the Station Cfficer 
Rehli and many other officers to make 
complaints in respect of offences mder 
the Act. While enacting Section 7 (1), 
the Central Legislature could have enu- 
merated in the section itself the o-ficers 
who would be competent to make com- 
plaints for offences under the Act, In- 
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stead of doing that the legislature has 
authorised the Central Government to 
specially empower officers for that pur- 
pose. A notification issued by the Cen- 
tral Government in exercise of this bower 
supplements Section 7 (1) and is legisla- 
tive in nature. The notification read 
with Section 7 (1) is part of the law of 
procedure that only Central Government 
and the officers specified in the notifica- 
tion can make complaints for offences 
under the Act, A Criminal Court is 
bound to give effect to this law. It can- 
not refuse to take cognizance of a com- 
plaint made by an Officer mentioned in 
the notification and cannot take cogniz-~ 
ance of a complaint made by an officer 
not mentioned in the notification. In our 
opinion, therefore, the notificaiion amounts 
to law. The learned Goverrment Advo-~- 
cate has produced before us a book pub- 
lished under the authority of the Central 
Government which contains the notifica- 
tion. He has also produced before us the 
relevant Gazette in which the notification 
is printed. We, therefore, find no diffi- 
culty in holding that judicial notice must 
be taken of the notification under Sec- 
tion 57 (1) of the Evidence Act. 


10. As regards Mathuradas’ case, 
(AIR 1954 Nag 296) we are of opinion that 
the case was wrongly decided. As ear- 
lier stated, the question in that case re- 
lated to a statutory notification fixing 
prices. Price fixation is in the nature of 
a legislative measure: Saraswati Indus- 
trial Syndicate Ltd. v. Union of India, 
AIR 1975 SC 460 at p. 464. The Legisla- 
ture can itself fix the prices. When in- 
stead of doing that it delegates that 
power, the notification fixing prices sup- 
plements the legislative enactment and 
has the force of law. The view taken in 
Mathuradas’ case that a statutory notifi- 
cation fixing prices has not the force of 
law is clearly erroneous. Further, the 
general observation made in that case 
that a notification cannot amounz to law 
is also erroneous. It fails to notice the 


distinction between a statutory and a 


non-statutory notification. Mathuradas’ 
case was rightly dissented from in State 
v. Gokulchand, AIR 1957 Madh Pra 145 
and State v. Gopal Singh AIR 1956 Madh 
Bha 138 (FB). 


11. - The order of reference made 
in the instant case by the Division Bench 
does not formulate the questions, but it is 
implicit in it that we have to answer (a) 
whether notification No. G. S. R. 1512 
issued under Section. 7 (1) of the Tele- 
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graph Wires Act amounts to law and 
should be taken judicial notice of under 
Section 57 (1) of the Evidence Act; and (b) 
whether Mathuradas’ case (AIR 1954 Nag 
296) was wrongly decided. Our answer to 
both these questions is Yes. 
12. The appeal shall now be placed 
before a Division Bench for final disposal. 
Reference answered accordingly, 
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SHIV DAYAL C, J. AND S. S. SHARMA J. 

M/s. Sudarshan Finance Corporation, 
Madras and others, Petitioners v. The State 
of Madh. Pradesh, Respondent. 

Misc. Petn. No. 8 of 1976, D/- 20-10- 
1976. i 


(A) Constitution of India Seventh Sche- 
dule List I Entries 45, 38, 46, List OI Entry 
80, List HI Entry 7 — M. P. Dhan Paricha- 
lan Skeem (Pratishedh) Adhiniyam (19 of 
1975) — Validity —- Not beyond Legislative 
competence of State Legislature. 


It cannot be said the chit or Kuri busi- 
ness is a part of ‘Banking’ within the meaning 
of Entry 45, List I of the Seventh Schedule. 
The subject of the impugned Act also coes 
not fall within the purview of Entry 38 of 
the Union List “Reserve Bank of India”, The 
Act does not contain any provision about 
the Reserve Bank of India. It cannot be said 
that the enforceability of the impugned Act 
destroys the efficiency of the promissory 
notes which are executed in favour of the 
foreman by, every recipient of the prize 
amount and the reciprocal obligation under- 
lying them would be in jeopardy. In the im- 
pugned Act, there is no provision enacted 
regarding promissory notes. Entry 46, List 
I, is, therefore, inapplicable. A money cir- 
culation scheme or a chit fund scheme, is 
that severa] people pool their contribution 
out of which a loan is advanced to the lowest 
bidder, who may be in need of money in 
praesenti. He then repays the loan in the 
form of instalments. Therefore, Entry 80 of 
List II would apply. But, even if there be 
any doubt about the application of Entry 30 of 
List II the pith and substance of the impugn- 
ed Act cannot escape Entry 7 of the Concur- 
rent List. Entry 7 of the Concurrent List is 
wide and comprehensive enough. It comes 
into play where there is no ‘special Entry 
covering .a particular contract. Chit fund 
Scheme is a special form of contract. In pith 
and substance, therefore, Entry 7 of List III 
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clearly applies. Thus the Act is not beyond 
the legislative competence of the Stete Legis- 
lature. (Paras 9, 18, 17, 18, 19, 21, 22, 28) 

(B) Constitution of India Articles 301, 
304 — M. P. Dhan Parichalan Skeem (Pra- 
tishedh) Adhiniyam (19 of 1975) — Whether 
violates rights guaranteed under Article 301. 


It is apparent that there is an element 
of gambling or chance, which is the outstand- 
ing feature of a chit scheme. Essentially this 
scheme is one of a prize competition, which 
does not involve skill in any substantial de- 
gree, and cannot, therefore, constitute “trade, 
commerce or intercourse” within the meaning 
of Article 801 of the Constitution. Besides, 
Article 304 (b) empowers the Legislature of 
a State to impose by law such reasonable 
restrictions on the freedom of trade, com- 
merce or intercourse with or within the State, 
as may be required in the public interest. 
The nature of the right, the purpose of res- 
trictions, the extent of urgency of the evil 
sought to be remedied and the demands of 
the prevailing conditions, should all erter into 
the judicial verdict, while deciding reason- 
ableness of restrictions. The impugned legis- 
lations is reasonable and in public interest. 

(Paras 28, 29, 34) 


(C) Constitution of India Article 31 — 
M. P. Dhan Parichalan Skeem  (Pratishedh) 
Adhiniyam (19 of 1975) — Whether violates 
Article 31. 

Promotion or conduct of a mon2y cir- 
culation scheme or chit fund is prohibited 
by authcrity of law. And, the impugned Act 
does nowhere provide for transfer of owner- 
ship or right to possession of any property, to 
the State or to a Corporation owned cr con- 
trolled by the State. Therefore, by virtue of 
clause (2-A) of Article 31 of the Ccnstitu- 
tion, the Act cannot be deemed to provide 
for compulsory acquisition or requisitioning 
of property, assuming that it deprives a per- 
son of his property. (Para 48) 

(D) Constitution of India Article 245 — 
M. P. Dhan Adhiniyam Skeem (Pratishedh) 
Adhiniyam (19 of 1975) — Validity — Act 
does not suffer from the vice of vagueress. 

(Para 43) 
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AIR 1975 SC 583 = 1975 Tax LR 1861 40 
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23 

AIR 1970 SC 1923 = 1970 Cri LJ 1656 43 
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AIR 1964 SC 925 = (1964) 5 SCR 975 39 
AIR 1962 SC 1406 = (1963) 1 SCR 491 25 
AIR 1961 SC 232 = (1961) 1 SCR 809 25 
AIR 1960 SC 554 = (1960) 2 SCR 671 39 
AIR 1957 SC 699 = 1957 SCR 874 28, 37 
AIR 1956 Bom 1 = 57 Bom LR 288 25 
AIR 1954 SC 728 = (1955) 1 SCR 707 39 
1950 AC 285 = (1949) 2 All ER 755 16 
AIR 1948 PC 194 = 1947 AC 503 15 
AIR 1947 PC 44 = 51 Cal WN 427 18 
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(1897) 168 US 488 = 42 Law Ed 553 37 
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(1850) 49 US 163 = 12 Law Ed 1030 387 

Shiv Pujan Singh with K. L. Issrani, tor 
Petitioners; M. C. Nihalani Advocate Gene- 
ral with M. V. Tamaskar, Govt. Advocete, 
for Respondent. 

SHIV DAYAL, C. J.:— This writ psti- 
tion and the other writ petition (Misc. Peti- 
tion No. 35 of 1976) under Article 226 of 
the Constitution challenge the validity of the 
M. P. Dhan Parichalan Skeem (PratisheJh) 
Adhiniyam, 1975 (Act No. 19 of 1975) 
(hereinafter referred to as the Act), on the 
ground of want of legislative competence in 
the State Legislature, as also for vagueress 
and arbitrariness and as a colourable piece of 
legislation and fraud on the Constitution, and 
further as violative of the fundamental right 
under Article 31 of the Constitution. During 
the course of the final hearing of these peti- 
tions, leave was sought to amend them. It 
was granted as the learned Advocate-Genaral 
had no objection. By the amendment, the 
Act is further challenged as in contraven=on 
of Articles 801 to 304 of the Constitution. 


DA Section 3 of the Act reads thus:— 


“No person shall promote or conduct 
any money circulation scheme or enrol as a 
member in any such scheme, or participat= in 
it otherwise, or remit or receive any money in 
pursuance of such scheme.” 


8. Section 4 makes contravention of 
the provisions of Section 3, punishable with 
in.prisonment for a term which may extend to 
six months or fine which may extend to 
Rs. 1000/-, or with both. Section 5 lays 
down penalty for other offences in cornec- 
tion with money circulation schemes:— 


“5, Penalty for other offences in con- 
nection with money circulation schemes. — 
Whoever with a view to the promotion or 
conduct of any money circulation scheme in 
contravention of’ the provisions of this Ast or 
in connection with any such money cirzula- 
tion scheme promoted or conducted— 

(a) Prints or publishes any ticket, coupon 


or other documents for use in the money cir- 


culation scheme; or 
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(b) Sells or distributes or offers or ad- 
vertises for sale or distribution, cr has in his 
possession, for the purpose of sale or dis- 
tribution any ticket, coupon, or other docu- 
ment for use in the money circulation scheme; 
or 

(c) prints, publishes or distributes, or 
has in his possession for the purpose of pub- 
lication or distribution,— 

(i) any advertisement of the money cir- 
culation scheme; or 

(ii) any list, whether complete or not, 
of members in the money circulation scheme; 
or 

(iii) any such matter descriptive of, or 
otherwise relating to the money circulation 
scheme as is calculated to act as an induce- 
ment to persons to participate in that money 
circulation scheme or any other money cir- 
culation scheme; or 

(d) brings, or invites any person to send, 
for the purpose of sale or distribution, any 
ticket, coupon or other document for use in, 
or any advertisement of, the money circula- 
tion scheme; or 

(e) uses any premises, or causes or 
knowingly permits any premises to be used, 
for purposes connected with the promotion 
or conduct of the money circulation scheme; 
or 

(f) causes or procures or attempts to 
procure any person to do any of the above- 
mentioned acts; 


shall be punishable with imprisonment for a 
term which may extend to three months, or 
with fine which may extend to five hundred 
rupees, or with both.” 

In case an offence is committed by a com- 
pany, Section 6 provides that the company 
as well as every person in charge of, and res- 
ponsible to the company for the conduct of 
its business at the time of the commission of 
the offence, shall be deemed to be guilty. 
Section 7 empowers Police Officers to enter 
the suspected premises for the purpose of 
search and to seize things. Section 8, which 
was specifically attacked at the hearing, en- 
acts:— 


“Where any newspaper or other publica- 
tion contains any money circulation scheme 
promoted or conducted in contravention of 
the provisions of this Act or any advertise- 
ment in relation thereto, the State Govern- 
ment may, by notification declare every copy 
of the newspaper and every copy of the pub- 
lication containing, the money circulation 
scheme or the advertisement to be forfeited 
to the State Government.” 

4, Section 9 restricts the power to 
try offences to Courts not inferior to that of 
Judicial Magistrate of the First Class, Sec- 
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tion 10 makes the offences punishable under 
the Act as cognizable. Section 11 exempts a 
money circulation scheme promoted by the 
State Government. Section 12 contains a 
transitory provision. It enables a person con- 
ducting a money circulation scheme on the 
date of the commencement of the Act to con- 
tinue to conduct such scheme for such period 
as will be necessary for the winding up of 
the business relating to that scheme, but not 
beyond the period of 6 months from the date 
of commencement of the Act. This was 
amended by the M. P. Dhan Parichalan 
Skeem (Pratishedh) Sanshodhan Adhiniyam, 
1975, the effect of which is that a person 
conducting a money circulation scheme on 
the date of the commencement of the Act, 
that is, August, 1, 1975, may continue to con- 
duct the scheme for such period as may be 
necessary for the winding up of the business 
relating to the scheme, provided he furnishes 
particulars of the scheme and does not start 
new business by enrolling new members, 
Thus, the promoter of a money circulation 
scheme cannot, as from August 1, 1975, take 
up a new scheme or enrol] new members in 
the old schemes. He can continue to con- 
duct all his old schemes taken up before. the 
commencement of. the Act, even after the 
enforcement of the Act, for a period not ex- 


ceeding six months or such further period as 


may be allowed by the State Government. 
The petitioners. have already been granted 
permission under Section 12 to continue to 
conduct all their schemes which had been 
launched prior to the commencement of the 
Act, upto the full period for which each 
scheme was normally scheduled to run (vide 
State Government order dated February 9, 
1976). Thus, time ranging from February 
1976 to November 1979 has been granted te 
the petitioners to continue to conduct their 
various schemes. 


5. A ‘money circulation 
within the meaning of the Act is:— 

“any scheme, by whatever name called 
or known, for the making of quick or easy 
money, or for the receipt of any money or 
valuable thing as consideration for a promise 
to pay money, on any event or contingency 
relative or applicable to the enrolment of 
members into the scheme, whether or not 
such money is derived from the entrance 
money of the members subscription and in- 
cludes a chit.” 


scheme’ 


[Section 2 (c)] 
A ‘chit? has been defined in the Act thus:— 
“‘Chi’ means a transaction whether 
called chit fund, chit, Kuri, or by any other 
name, by which its promoter, conductor or 
any other person responsible for the conduct 
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of chit enters into an agreement with a num- 
ber of subscribers that every one of them shall 
subscribe a certain sum by instalments for 
a definite period and that each subscriber in 
his turn as determined by lot in the agree- 
ment, shall be entitled to a prize amount.” 
[Section 2 (a)] 


6. M/s. Sudarshan Finance Corpora- 
tion, Madras, (petitioner No. 1 in this peti- 
tion No. 8 of 1976) is a partnership firm, the 
partners being M. Subramanian (Petitioner 
No. 2) and C. Haridas (petitioner No. 3). 
The Petitioners’ case is that they are carrying 
on and conducting chit fund business in 
various parts of India through their 16 bran- 
ches in different States. In Madhya Pra- 
desh, they have been carrying on their busi- 
ness from 1972, having branches at Jabal- 
pur, Raipur, Indore, Gwalior and Bhilai. They 
claim that the petitioner firm is known for 
its integrity and honesty. It is alleged in the 
petition that the petitioners have been meet- 
ing the financial needs of all classes of 
people by chits in wide ranging values from 
almost a few rupees a month to hundreds of 
rupees, extending from a few months to seve- 
ral years. It has financial involvement and 
commitments in the State of Madhya Pra- 
desh and the total turn over of the petitioner- 
firm was about Rs. 6,00,00,000/-. In Madhya 
Pradesh alone, it had a turnover of about 
2.28 crores. During the last three years 
auction value of chits of various denomina- 
tions was about Rs. 6,90,500/- per month. 
Payments have been made by the petitioner 
firm in the Madhya Pradesh State to the tune 
of about Rs. 41,22,915/-, which is due to be 
repaid and received by the petitioner firm 
at different stages of the termination of the 
chit schemes, extending. to 40 or 50 months’ 
duration. 


7. In the. other writ petition (Misc. 
Petition No, 85 of 1976), Garuda Chit Trad- 
ing Co. Pyt, Ltd. is a Private Limited Com- 
pany. We were told at the hearing that it 
has two share-holders. Both the petitions 
were heard together and learned counsel for 
each adopted the arguments of. the other. 


8. The conduct of a chit business 
may be broadly stated thus: The person who 
organizes the chit business is called ‘Stake- 
holder’ or ‘foreman’. A certain number of 
individuals join together and subscribe in 
daily, weekly or monthly instalments. for a 
fixed period of! days, weeks or months. On 
a date fixed by the foreman, auction is con- 
ducted in respect of the total of the sub- 
scriptions of any one instalment, less certain 
discounts. The subscribers bid at the auction 
and the lowest bidder gets the amount, The 
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difference between the collection and the bd 
is distributable among the other subscribers. 
The prize winner (that is, the bidder) draws 


money on furnishing security for the pay-. 


ment of the further instalments for the dura- 
tion of that chit. The foreman takes upon 
himself the responsibility of conducting the 
chit and financing the chit transaction. He 
gets a commission of 5 per cent of the total 
chit amount. 

9. The petitioners’ contention is that 
the impugned Act is beyond the legislative 
competence of the State Legislature becarse 
the chit or Kuri business is a part of ‘Bark- 
ing within the meaning of Entry 45, List I 
of the Seventh Schedule. Moreover, it is 
under the regulatory or prohibitory power of 
the Reserve Bank of India, so that the stb- 
ject-matter falls under Entry 38 of the Union 
List “Reserve Bank of India.” 


10. The accepted legal concept of 
banking is carrying on business of receiving 
moneys and collecting profits for customers 
subject to the obligation of honouring cheques: 
drawn upon them from time to time by -he 
customers to the extent of the amounts avail- 
able on their current accounts. This conc2pt 
is followed in Section 5 (b) of the Bankng 
Regulation Act, 1949, where “Banking” zas 
been defined thus:— 


““banking’ means accepting, for the pur- 
pose of lending or investment, of deposits of 
money from ‘the public, repayable on demand 
or otherwise, and withdrawable by checue, 
draft, order or otherwise.” 

Il. Ia 3 Halsbury (4th Edition) pege 
81, para 38, it is stated thus:— 

“A ‘banker’ is an individual, partnership 
or corporation, whose sole or predomina=ng 
business is banking, that is the receipt of 
money on current or deposit account and the 
payment of cheques: drawn. by and the col- 
lection of cheques paid in by a customer.” 
‘There also appears the following statement:— 

“Numerous other functions are uncer- 
taken at the present day by banks, such as the 
payment of domiciled bills, the custody of 
valuables, discounting bills, executor and 
trustee business or -acting in relation to stock 
exchange transactions, foreign exchange busi- 
ness, the issue of travellers cheques, c-2dit 
card systems; and banks have functions under 
certain financial legislation, e. g. by delega- 
tion under the Exchange Control Act, 1947, 
Section 87 (4), or as authorised dealers or -au- 
thorised depositories under that Act -and sub- 
ordinate legislation. These functions are not 
strictly banking business.” 

12. It will thus be seen that th> es- 
sence of banking business is receiving money 


on current account for depositing it to be re- 
payable on demand and  withdrawable by 
cheque, draft ot otherwise. An ordinary money 
lender is not a ‘Bank’. He does not accept 
moneys on terms enabling a depositor to 
draw cheques upon him. The business of 
running chit funds cannot, therefore, be said 
to be ‘banking, within the accepted meaning 
of the term. . This was also the view taken 
in Chockanathan Chit Fund v. Union Ter- 
ritory of Pondicherry, AIR 1972 Mad 99. 


18. Dr. Singhvi relied on Tennant 
v. The Union Bank of Canada 1894 AC 81. 
There, the question for consideration was 
whether the warehouse receipts, taken in 
security by a bank in the course of the busi- 
ness of banking are matters coming within 
the class of subjects described in Section 91, 
sub-section (15) of the British North America 
Act, 1867, as “Banking, incorporation of 
Banks, and the Issue of Paper Mcney”. If they 
are, the provisions made by the Bank Act 
with respect to such receipts were intra vires. 
Upon that point, their Lordships did not en- 
tertain any doubt. It was observed:— 

“The legislative authority conferred by 
these words is not confined to the mere 
constitution of corporate bodies with the pri- 
vilege of carrying on the business of bankers. 
It extends to the issue of paper currency, 
which necessarily means the creation of a 
species of personal property carrying with it 
tights and privileges which the law of the 
province does not and cannot, attach to it. 
It also comprehends ‘banking’ an expression 
which is wide enough to embrace every 
transaction coming within the legitimate busi- 
ness of a banker.” 

For what has been said above, this case 
does not help the petitioners, Chit fund busi- 
ness cannot be said to be banking. 

14. Learned Counsel further relied 
on Attorney-General of Canada v. Attorney 
General of Quebec Province, AIR 1947 PC 
44, That case is clearly not in point. What 
their Lordships had to determine was whe- 
ther the transaction of receiving from deposi- 
tors bank deposits and repaying those de- 
posits to the depositors came within the le- 
gitimate business of a banker. It was held 
that a Provincia] Legislature enters upon the 
field of banking when it interferes with the 
right of depositors to receive payments of 
their deposits. 

15. The next case relied on by the 
learned counsel, Attorney-General of Alberta 
v. Attorney-General of Canada, AIR 1948 PC 
194, also does not help him. It was held that 
operations of the sort set out earlier in the 
judgment fell within the connotation of bank- 
ing as that word is. used in Section 91 of the 
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does not fall within the purview of those 
operations, 
16. Dr. Singhvi further relied on the 


following head-note in Commonwealth of 
Australia v. Bank of New South Wales, 1950 
AC 235, 

“The business of banking, which consists 
of the creation and transfer of credit, the 
making of loans, the purchase and disposal 
of investments and other kindred transac- 
tions, is included among those activities des- 
cribed as ‘trade, commerce, and intercourse, 
in Section 92 of the Constitution, which pro- 
vides that ‘trade, commerce, and intercourse 
among the States...... shall be absolutely 
‘free’ and in so far as it is carried on by 
means of inter-State transactions it is with- 
in the ambit of, and its freedom is protected 
by, that section. Accordingly, Section 46 of 
the Banking Act, 1947, which, while leaving 
untouched the Commonwealth and State 
banks, prohibited the carrying on in Australia 
of the business of banking by private banks, 
was invalid as contravening Section 92 -of 
the Constitution.” 

We do not see how this case helps him. 


17. We are unable to accept the 
petitioner's other contention that the subject 
of the impugned Act, falls within the purview 
of Entry 38 of the Union List “Reserve Bank 
of India”, The Act does not contain any pro- 
vision about the Reserve Bank of India. In 
the whole of the Act, Reserve Bank of India 
does not occur-at any place. There is noth- 
ing in the Act to curtail the powers of the 
Reserve Bank, nor to confer any power on 
the Reserve Bank, nor to control any of the 
powers or functions of the Reserve Bank. 

18. Entry 46 of the Union List was 
also relied on. The contention is that the en- 
forceability of the impugned Act destroys the 
efficiency of the promissory notes which are 
executed in favour of the foreman (petitioner) 
by every recipient of the prize amount and 
the reciprocal obligation underlying them 
would be in jeopardy. The chit fund scheme 
postulates payment of instalments to the 
petitioner by subscribers in 40 or to 50 
months and the repayment of the prize 
amounts by the prized subscribers to the 
petitioner-firm in instalments extending from 
40 to 50 months, on the basis of promissory 
notes. The Act renders these reciprocal obli- 
gations under the promissory notes inopera- 
tive, illegal and unenforceable, and in so do- 
ing it travels beyond the scope of the State 
Legislature’s competence. 

19. This is clearly a far-fetched 
argument. In the impugned Act, we do not 
find any provision enacted regarding pro- 
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missory notes. Entry 46, List I, is, there- 


fore, inapplicable, 

20. In Prafulla Kumar v. Bank of 
Commerce, Khulna AIR 1947 PC 30, legis- 
lative competence of the State legislature in 
regard to the Bengal Money-lenders Act was 
challenged. That Act limited the amount 
recoverable by a moneylender on his loan 
for principal and interest, and prohibited 
payments of sums larger than those prohibit- 
ed by the Act. The pith and substance was 
money-lending. Their Lordships observed:—- 

- “To -take a promissory note as- security 
for a loan is: the common practice of money- 
lenders and if a legislature cannot limit the 
liability of a borrower in respect of a pro- 
missory note given by him, it cannct in any 
real sense deal with money-lending. All the 
lender would have to do in order to oust its 
jurisdiction would be to continue his normal 
practice of taking the security of a promis- 
sory note and he would then be free from 
any restrictions imposed by the P-ovincial 
Legislature. In truth, however, the substance 
is money-lending and the promissory note is 
but the instrument, for securing the loan.” 
It was held that the Act was not void as be- 
ing ultra vires the Legislature. 


21, Learned Advocate-Genere] relied 
on Entry 30 of the State List and contended 
that by its nature, a money circulation scheme 
is within the purview of ‘money lending’. He} 
relied on a Full Bench decision of the Kerali 
High Court in P. K. Achuthan v. State Bank 
Travancore, AIR 1975 Ker 47 (FB). There, 
it was observed:— 

“From what has been said above, it is 
manifest that what actually transpires when 
a prized subscriber is allowed to draw the 
Kuri amount is the grant of a loan to him 
from the common fund in the hands of the 
foreman with the coacessional facility of ef- 
fecting the repayment in instalments subject 
to a stipulation that the said concession is 
liable to be withdrawn in the event of de- 
fault being committed in payment of’ any of 
the instalments. Thus, it is really a debt in 
praesenti but permitted to be paid by instal- 
ments, the benefit of the said facility being 
available to the debtor only so long as the 
instalments are regularly paid.” 

In the petition also, while referring to the 
nature of the transactions, it has been said:— 

“Chit fund transactions have been highly 
popular in all parts of the country as indi-. 
genous system providing financing facilities, 
in the shape of advances: from the ccmmon 
fund repayable in easy instalments anc serv-. 
ing also as a scheme for investment and sav- 
ings and disbursing them to the needy in the. 
form of credit.” 
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A money circulation scheme or a chit fund 
scheme, as was described to us by D>. 
Singhvi and also Shri Swaminathan is thet 
serveral people pool their contribution out 
of which a loan is advanced to the lowest 
bidder, who may bein need of money in prae- 
senti. He then repays: the loan in the form 
of instalments. Therefore, on their own 
showing, Entry 80 of List II would apply. 


22. But, even if there be any doubt 
about the application of Entry 30 of the State 
List, the pith and substance of the impugned 
Act cannot escape Entry 7 of the concurrent 
List, 


23. It was contended for the peti- 
tioner that since chit fund schemes have not 
been directly and explicitly covered under 
any of the Entries in the three Lists in the 
7th Schedule to the Constitution, the resi- 
duary Entry 97 of the Union List is attract- 
ed, so that the legislative power lies in the 
Union Legislature exclusively. Reliance is 
placed on Second G. T. Officer v. D. H. 
Hazareth, AIR 1970 SC 999. In our opinion, 
this contention is constructed on incorrect 
premises. Entry 7 of the Concurrent L:st 
is wide and comprehensive enough. It cones 
into play where there is no special Entry 
covering a particular contract. Chit fund 
scheme is a special form of contract. In pih 
and substance, therefore, Entry 7 of List II 
clearly applies. The view we take was taken 
in Mayavaram Financial Corporation Ltd. v. 
Reserve Bank of India, (1973) 2 Mad LJ 72= 
41 Com Cas 890. In that case, 8 writ peti- 
tions were filed by 3 Chit Fund Compan-es 
for the issue of a writ of. mandamus restra-n- 
ing the Reserve Bank of India from enforciag 


the provisions of the Non-Banking Financial - 


Companies (Reserve Bank) Directions, 1966. 
After setting out the scheme of working of 
chits in para 2, it was observed:— 


“A large number of instances) came to 
light where foremen of Chits have either cis- 
appeared or evaded payments to non-prized 
subscribers, and, with a view to safeguard the 
interests of subscribers, the State of Madras 
enacted the Madras Chit Funds Act, 1961.” 
In Section 2 (2) of that Act, ‘chit’ is defired 
as follows:— 


“‘Chit? means a transaction whether eall- 
ed chit fund, chit, kuri, or by any other name, 
by which its foreman enters into an agree- 
ment with a number of.subscribers that every 
one of them shall subscribe a certain sum or 
a certain quantity of. grain by instalments for 
a definite period and that each subscriber in 
his turn as determined by lot or by auction or 
by tender or in such other manner as may 
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be provided for in the agreement, shall be 
entitled to a prize amount.” 

This definition is in the same words as in the 
Madhya Pradesh Act. It was held that the 
chit fund scheme being a special contract fell 
within Entry 7 of List II of the 7th Sche- 
dule, See also Chockanathan Chit Fund v. 
Union: Territory of Pondicherry, AIR 1972 
Mad 99. 


24. The assent of the President to 
the Madhya Pradesh Act was received on 
July 2, 1975, before the Act was brought into 
force. 


25, It is then contended that the 
Act violates the right guaranteed under Arti- 
cle 301 of the Constitution. It is urged that 
chit fund business is carried on not only 
intra-State but also inter-State. The impugn- 
ed Act infringes the right of free trade, com- 
merce and business. Shri Swaminathan re- 
lied on State of Bombay v. R. M. D. Chamar- 
baugwalia, AIR 1956 Bom 1, and referred to 
paragraph 33 of Chagla C. J’s judgment. 
Learned counsel argued that the impugned 
piece of legislation confused good with bad. 
He was at pains to distinguish between two 
categories, chit funds and money circulation 
schemes. He called the petitiorers, Garuda 
Chit Fund (M. P. 35 of 1976) and also Suda- 
rshan Financial Corporation (M. P. No. 8 of 
1976) as “conventional”. According to him 
and also Dr. Singhvi, the outstanding feature 
of a conventional chit fund is that the entire 
money of a particular instalment in respect 
of a particular chit is distributed among the 
subscribers forthwith, after deducting an in- 
significant fraction of 5 per cent, which goes 
to the foreman. It was also emphasised that 
the foreman takes upon himself the respon- 
sibility of conducting the chit and financing 
the chit transaction. For the small fraction 
of 5 per cent that he gets, he has to finance 
every auction even though some of- the sub- 
scribers may be in default; he has to pay the 
full amount of the prize money, even if the 
claims fall short and to that extent he has to 
advance his own money; he has to face loss 
in case the security given by prize winner 
proves useless or the amount is irrecoverable; 
it is he who has to undertake the botheration 
of filing suits; he has to maintain a regular 
office, employees and account books, Both 
the learned counsel tried to demonstrate be- 
fore us that a conventional chit fund scheme 
is a scheme of mutual benefit shared equally 
and equitably by the subscribers, They get 
a loan free of interest, when money is need- 
ed; for instance, for a daughter's marriage 
or children’s education. It was argued that 
the impugned Act would deprive not only 
residents of Madhya Pradesh but also resi 
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dents outside Madhya Pradesh, of the bene- 
fit of chit schemes promoted within Madhya 
Pradesh. The legislation is, therefore, unre- 
asonable and unjust. In support of their con- 
tention, both the learned counsel relied on 
the Report of the Year 1972 of the Banking 
Commission, which was set up by the Gov- 
ernment of India, particularly the follow:ng 
passage:— 


“There are alternative scheme introduc- 
ed by various Financial Corporations, which 
are superior to Chit Fund Schemes, e g 
Recurring Deposit, Monthly Income Deposits 
Scheme, Insurance linked Deposit Scheme. 
Small Savings, Provident Fund, Insurance. 
Yet the Chit Fund is showing signs of becom- 
ing more and more popular. The popularity 
of Chit funds can be explained by the fact 
that the subscriber is entitled to borrow from 
it by offering discount at the auction. This 
is shown by the findings of the survey of 
“Depositors” Appraisal of Banking Services 
conducted for the Commission by the 
National Council of Applied Economic Re- 
search. The depositors of Commercial Banks 
who joined Chit Funds, most of them replied 
that they did so in order to borrow for spe- 
cial needs. Many depositors of- Commercial 
Banks probably join Chit funds because of a 
Chitty they can get the combined benefits of 
regular savings and borrowings for specific 
needs. 

The Banking Commission has observed 
that it was essential to have a uniform Chit 
Fund Legislation applicable to the whole 
country to regulate Chit Funds (vide pages 
428, 17 and 48 of the Report). 


The said recommendations of the Bank- 
ing Commission to formulate a model law to 
regulate the Chit Fund business to be adopt- 
ed by all States have already been accepted 
by the Government of India and the Reserve 
Bank of India, according to the directions 
given by the Government of India, is taking 
steps to prepare a model Chit Fund law vide 
news: item “The Hindu’ Daily dated 10-8-74, 
(A copy of the said news item is annexed 
hereto and is marked as Annexure “C. To 
achieve this end the Reserve Bank of India 
constituted a study group to make specific 
recommendations. The said study group has 
also recommended for a Central Act by Par- 
liament to ensure uniformity in the provisions 
applicable to Chit Fund institutions through- 
out the country. The same recommendations 
have been accepted by the Reserve Bank of 
India and feeling that a considerable time is 
likely to be spent in formulating a model law 
to regulate the chit business for the whole 
country, the Reserve Bank of India has ad- 
vised the State Governments, which do not 


have laws regulating Chit Funds, to examine 
the desirability of extending to tkeir States 
the laws of other States which havs such le- 
gislation, vide news item Indian Express 
Daily dated 14-11-1975. (A copy cf the said 
news item is annexed hereto and is marked 
as Annexure TD’). 


(Paragraph 5 in Petition No. 8 of 1976 and 
paragraph 5 in Petition No. 35 of 1976). 

For the petitioners. in both these petitions, 
serious exception has been taken to mixing up 
conventional chit fund schemes with other 
money circulation schemes. It was urged 
that the framers of this law did not have a 
clear idea of the business of a conventional 
chit fund in contradistinction to that of the 
others, and this was apparent from the defini- 
tion of ‘money circulation scheme’ contained 
in the Act. Dr. Singhvi relied or Atiabari 
Tea Co, Ltd, v. State of Assam AIR 1961 SC 
232 and referred to paragraph 984, where 
Gajendragadkar J. (as he then was) said:— 


“The provision contained in Article 301 
guaranteeing the freedom of. trade, commerce 
and intercourse is not a declaration of a mere 
platitude, or the expression of a pious hope 
of a declaratory character; it is not also a 
mere statement of- a directive principle of 
State policy; it embodies and enshrines a 
principle of paramount importance that the 
economic unity of the country will provide 
the main sustaining force for the stability 
and progress of- the political and cultural 
unity of the country.” 

In paragraph 89 of the same ruling, it was 
observed:— 

“That is why it seems to us that Arti- 
cle 801 read in its proper context and subject 
to the limitations prescribed by the other re- 
levant Articles in Part XIII, must be regard- 
ed as imposing a constitutional limitation on 


the legislative power of Parliament and the 


Legislatures of the States.” 
Reliance was also placed on Automobile 
Transport Ltd. v. State of Rajasthan, AIR 
1962 SC 1406. While analysing the expres- 
sion “shall be free” in Article 804 of the 
Constitution, Subba Rao J. (as he then was) 
posed 8 questions which occur to one’s mind 
in regard to it: (i) What is. free? (ii) free from 
what; and (iii) where is it free? He observed 
that it is implicit in the concept of freedom 
that there will be obstructions to it and Arti- 
cle 301 provides for freedom from the said 
barriers or impediments in effect operating as 
barriers. The expression “shall be free” de- 
clares in a mandatory form of freedom of 
such transport or movement from such barri- 
ers. 

“All obstructions or impediments, what- 
ever shape they may take, to the free flow or 
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movement of trade, or non-commercial inter- 
course, offend Article 801 of the Consfitu- 
tion, except in so far as they are saved by the 
succeeding provisions.” 


Referring to paragraph 85 of that decision, 
it was argued that regulating a business was 
permissible but not completely prohibiting it. 


“The word ‘freedom’ is not capable of 
precise definition, but it can be stated what 
would infringe or detract from the said 
freedom. Before,a particular law can be said 
to infringe the said freedom, it must be as- 
certained whether the impugned provision 
operates as a restriction impeding the free 
movement of trade or only as a regulation 
facilitating the same. Restrictions obstruct 
the freedom of movement, whereas regula- 
tions promote it.” : 


26. It was pointed out that in cther 
States, the enactments have only ‘regulated’ 
chit fund business; for instance, Madras Chit 
Funds Act, 1961, Andhra Pradesh Chit Funds 
Act, 1971; Goa, Daman and Diu Chit Funds 
Act, 1978; Maharashtra Chit Funds <Act, 
1974; Kerala Chitties Act, 1975; and U. P. 
Chit Funds Act, 1975. It is at once rev ark- 
worthy that, on the one hand, the petiticners 
allege want of legislative competence in the 
State legislature, on the other hand, in the 
same breath, they rely on Madras, Kerala, 
Maharashtra and U. P. enactments which are 
all] laws made by State legislatures; not one 
of them is enacted by the Parliament. 

27. Section 3 of the impugned Act 
imposes a ban on money circulation schəme, 
which term is defined in Section 2 (c), as re- 
produced above, That expression includes a 
“chit”. ' The word “chit’ is also defined in 
thé Act (already reproduced). A chit transac- 
tion is prohibited by Section 3 of the Act. 
The promotion or conduct of a money cir- 
culation scheme is punishable under Section 4 
of the Act. Certain acts incidental to the 
promotion or conduct of a monéy circulation 
scheme in contravention of the Act are made 
punishable under Sectiun 5. Thus, the Act 
not only imposes restrictions on the bus ness 
but completely prohibits it. 

28. It is apparent that there is an 
element of gambling or chance, which is the 
outstanding feature of a chit scheme. On 
payment of every instalment by all the sub- 
scribers of a particular chit, there is an auc- 
tion. The prize goes to the lowest bidder, 
- i, e. one who offers the highest sacrifice, or 
the largest discount not exceeding 25 per 
cent of the chit value. The limit having thus 
been fixed, if the last bid is simultaneously 
offered. by more than one subscriber, or if 
more than one subscriber have, at the end of 
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the auction bid, offered to take a chit at the 
maximum of the discount allowed, the bid 
or offer shall be decided by the casting of 
lots among them and the winner in the lots 
shall þe declared as a prized subscriber (per 
rule 6 of the Garud Chit Rules and Regula- 
tions). This is the heart and soul of a chit 
which attracts subscribers. Divorced from 
that feature, a chit scheme has no attraction 
(temptation) and will be extinct.” It is true 
that, as the rules prima facie prescribe, there 
has to be an auction, but the so-called auc- 
tion may be merely in the name. It is an ex- 
traordinary peculiarity of the so-called auc- 
tion that a limit is fixed and it can easily be 
seen that the greatest temptation of the 
scheme being payment of a lump sum for a 
subscription, many subscribers 
would come forward to offer the maximum 
discount prescribed. This will invariably lead 
to a draw. If no subscriber is forthcoming for 
the auction, the foreman shal] take lots 
amongst the eligible non-prized subscribers 
with the discount of 5 per cent of the chit 
value and the winner in the lots shal] be de-. 
clared as prized subscriber and the draw shall 
be confirmed in his/her name. The sub- 
scriber so successful will be intimated of the 
draw and will be obliged to take the chit 
value as per rules of the company. Essentially, 
therefore, this scheme is one of a prize com- 
petition, which does not involve skill in any 
substantia] degree, and cannot, therefore, 
constitute “trade, commerce or intercourse” 
within the meaning of Article 801 of the Con- 
stitution. In State of Bombay v. R. M, D. 
C, AIR 1957 SC 699, S. R. Das, C. J., speak-| 
ing for the Court, held:— 


“A competition in order to avoid the 
stigina of gambling must depend to a sub- 
stantial degree upon the exercise of skill. 
Therefore, a competition success wherein does 
not depend to a substantia]. degree upon the 
exercise of skill is now recognised to be of a 
gambling nature.” 


In that case, the Supreme Court considered 
the case of a prize competition, called the 
‘R. M. D. C. Crosswords’ for which entries 
were received from various parts of India, in- 
cluding the State of Bombay through agents 
and depots established in those places to col- 
lect entry forms and for being forwarded to 
the head office at Bangalore. It was held that 
the prize competition being of a gambling 
nature could not be regarded as trade or 
commerce and as such no fundamental right 
could be claimed under Article 19 (1) (g) in 
respect of such competitions, nor protection 
under Article 801 of the Constitution. Their 
Lordships were emphatic in their observa- 
tions that gambling activities from their very 


` such names. 
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nature and in essence are extra-commercium, 
although the external forms, formalities and 
instruments of trade may be empleyed, and, 
that they are not protected either by Article 
19 (1) (g) or Article 301. 


29. Besides, Article: 304 (b) em- 
powers the Legislature of a State to impose 
by law such reasonable restrictions on the 
freedom of trade, commerce or intercourse 
. (with or within the State, as may be required 
in the public. interest. The requirements are 
three: (i) The restrictions must be reason- 
able; (ii) they must be required in the public 
interest; and (iii) they must have been im- 
posed with the previous sanction of the Pre- 
sident. Therefore, the nature of the right, 
the purpose of restrictions, the extent of ur- 
gency of the evil sought to be remedied and 
the demands of the prevailing conditions, 
should all enter into the judicial verdict, 
-while deciding reasonableness of restrictions. 
On a- perusal of the rules, for instance, Rules 
8, 9 and 10, we are satisfied that there is im- 
-mense potentiality for exploitation and fraud. 
_ Suppose’ a chit scheme has 25 subscribers, 
“each of whom has to pay 40 instalments for 
a chit of -Rs. 1,000/-. It is not as if all the 
subscribers collect at one place. Some of the 
so-called subscribers may be fictitious, names 
being given by the foreman. He may give 10 
The amount received from the 
15 genuine subscribers is collected by the 
foreman. One after another, these names 
given by him, can be paid the entire instal- 
ments or the prize. In this way, the moneys 
raised from those 15 remain with the fore- 
man to be used or invested by him, as he 
‘pleases. The foreman can easily and com- 
_fortably delay payment. Under Rule 8, secu- 
rity has to be furnished in any one of the 
forms mentioned in it to cover the future in- 
stalments,. to the satisfaction of the foreman. 


Then only the prized subscriber is entitled to - 
draw the prize money. Clause (b) of that rule- 


reads thus:— 

“All expenses in connection with inspec- 
tion of securities, legal chrages, stamp duty, 
Registration charges or any other charges or 
expenses shall be borne by the subscriber.” 
-Under Rule 9, the foreman is at liberty to call 
for further fresh security/surety or both from 


prized subscribers who have drawn the chit. 


amount, when he finds that what is furnished 
is insufficient, inadequate or defective. 

“If the Foreman considers that additional 
security is required, the subscriber shal] fur- 
nish such additional security within 15 days 
of such requisition, failing which, the sub- 
scriber shall not be allowed any divided and 
_ he/she shall be called upon to pay all the 


balance amounts at once, as if he/she were 
a defaulter.” 

The discretion of the foreman is unguided 
and uncontrolled, Rule 10 provides a penalty, 
if the prized subscriber does not furnish ade- 
quate security and draws the chit amount 
within the date fixed. The foreman has even 
the power to cancel the confirmation of the 
bid. And, in case of a reauction, the diffe- 
rence is to be borne by such subscriber, Rules 
ll and 12 lay down penalty in case of de- 
fault on due date. It is abundantly clear from 
these rules that the foreman has such: discre- 
tion and liberty as to deprive the subscribers 
of their money, under one pretext or the 
other. Another remarkable feature is con- 
tained in Rule 13 that no subscriber is al- 
lowed to sell, mortgage, transfer, assign or 
alienate his/her chit. The subscriber has to 
apply for transfer of the chit for which he 
has to pay Rs. 4.25 as transfer fee. The Fore- 
man has the absolute right to refuse to -trans- 
fer. Ifa transfer is permitted, both tke trans- 
feror and the transferee have to sign neces- 
sary forms in the presence of the Foreman. 


It can be seen what hurdles have been placed 
so as to render a transfer almost ‘impractic- 
able, 

30. It was very emphatically urged 
by both the learned counsel that the impugn- 
ed Act would deprive a largé number of 
people of the unique benefit which Chit Fund 
Schemes provide to them at the time of their 
need, Persons of low income group can 
hardly save much, but when one ~equires 
lump-sum for a girl’s marriage or for child- 
ren’s education, a subscriber, on payment of 
one instalment, can get the entire money by 
one instalment contributed by all the sub- 
scribers. And, this big amount which he 
gets is repayable by instalments in several 
years and the loan is free of interest. Simple 
or illiterate subscribers fall prey to tha temp- 
tation which such argument throws open. 
The argument is fallacious. The chance to 
get the entire money is one in 25, -f there 
are 25 subscribers, or one in 40, if there are 
40 subscribers. No one can say who will 
get the prize money of a particular instal- 
ment; it is merely a chance. Now, if a sub- 


riage today, but-his turn to get the- prize 
money may not come for the next 10 instal- 
ments, where is the benefit? On the con- 
trary, he has to pay instalments at a time 
when he needs money (for his daughter's 


marriage, etc.). Thus, it is a beneficent legis-. - 


lation to protect people from throwing their 
hard earned money into such temptations... ° 

sl. In the Banking Commission Re- 
port, it is stated as follows:— 


oe 


scriber needs money for the- daughters mar- | 


© 
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“6.15. Chit funds are open to abuse by 
the foreman who may resort to unfair 
methods for securing illega] gains. Such un- 
fair methods include enrolment of fictitcus 
members to complete the required number 
of members in a chit series. Similarly, a needy 
non-prized membér may be exploited so zhat 
he gets the prize only at the maximum dis- 
count. Delaying tactics may be adopted by 
the foreman in disbursing the prize amcunt 
to prized subscriber on the ground that the 
security offered by him is not acceptable or 
adequate. Meanwhile the foreman may use 
the prize money interest-free. If he succeeds 
in delaying payment till the succeeding draw, 
the earlier prize winner can be given the 
prize out of the collections of the succeeding 
draw. Thus, ono instalment can always re- 
main in the hands of the foreman to be uti- 
lised in any way he likes. The above mal- 
practices are only of an illustrative nature and 
while framing the regulatory measures, such 
malpractices will have to be kept in view 
so as to minimise their occurrence,” 


32. Although we were repeatedly 
told by the learned counsel for the petitioner 
that the Banking Commission had made a 
clear distinction between convention3] chit 
funds and other chit funds (which nay 
roughly be called as non-conventional) and 
that the Banking Commission did not re- 
commend extinction of conventional chit 
funds, it was admitted before us that the 
above observations in paragraph 6.15 appli- 
ed to conventional chit funds. It was, Low- 
ever, contended that there were no com- 
plaints against the petitioners. The question 
before us is not whether the particular peti- 
tion¢rs abused chit claims. What is to be 
seen is whether there is potentiality for ex- 
ploitation and fraud. 


33. The following statement of ob- 
jects and reasons is appended to the impago- 
ed Act:— 


“A large number of money  circulction 
schemes and chit funds are being conduoted 
by private persons and companies witaout 
adequate financial base and such persons and 
companies are indulging in malpractice; to 
swindle and misuse the money they receive 
_ from the public. It is,.therefore, proposed to 
prohibit such money circulation schemes and 
chit funds in the public interest.” 


34. For the reasons we have alrzady 
given, we have reached the conclusion that 
the impugned legislation is reasonable and in 
public interest. 

-. 85. It was emphasised by the peti- 
tioners that.chit funds have been in vogue 
from ancient times. But, a vice is stil so, 


even though it is ancient. Drinking liquor, 
for instance, is a well known vice. Although 
it has been in existence from immemorial past 
and perhaps, throughout the world. It is harm- 
ful and ruinous to body and mind, to man and 
society. “There is a devil in every berry of 
the grape” (Qoran). Wine has drowned more 
than the sea. 


“O thou invisible spirit of wine, if thou 
has no name to be known by, let us call. 
three-Devil: Oh, that men should put an 
enemy to their mouths to steal away their 
brains that we should, with jov, revel, plea- 
sure, and applause, transform ourselves into 
beasts (Shakespeare). 


That is why one of the directive principle of 
State policy enshrined in our Constitution, en- 
joins the State to bring about prohibition of 
the consumption, except for medicina] pur- 
poses, of intoxicating drinks (Article 47). 
True, that drinking still continues, although 
our Constitution was enacted 25 years ago, 
but no legislation can be forbidden for pro- 
tecting its people from practices which it 
conceives to be attended by ruinous results. 

Garnbling is one of such practices. a 

36, From ancient times seers and law 
givers of India looked upon gambling as a 
sinful and pernicious vice and deprecated its- 
practice. Hymn of the Rigveda proclaims 
the demerit of gambling. Verses 7, 10 and 18 
say: - 

“7. Dice verily are armed with goads 
and driving books, deceiving and tormenting 
causing grievous woe. They give frail gifts 
and then destroy the man who wins, thinly 
anointed with the players fairest good. 


10. The gamber’s wife is left forlorn 
and wretched; the mother mourns, the son 
who wanders homeless. In constant fear, in 
debt, and seeking riches, he goes by night 
unto the home of others. 


13. Play not with dice; no, cultivate thy 
cornland. Enjoy the gain, and deem that 
wealth sufficient. There are thy cattle, there 
are thy wife 0 gambler, so this good Savitar 
himself hath told me.” 

The Mahabharata deprecates gambling by 
depicting the woeful conditions of the Pan- 
davas who had gambled away their king- 
dom. Manu forbade gambling altogether.. 
Verse 221 advises the king to exclude from 
his realm gambling and betting for those two 
vices cause the destruction of the kingdom 
of princes. Verse 224 enjoins upon the king 
the duty to corporally punish all those per- 
sons who either gamble or bet or -provide an 
opportunity for it.. Verse 225 calls upon the 
king to instantly banish all gamblers from 
his town. In verse 226 the gamblers are 
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described as secret thieves who constantly 
harass the good subjects by their forbidden 
practices. Verse 227 calls gambling a vice 
causing great enmity and advises wise men 
not to practise it even for amusement. The 
concluding verse 228 provides that on every 
man who addicts himself to that vice either 
secretly or openly the king may inflict punish- 
ment according to his discretion. While 
Manu condemned gambling outright, Yajna- 
valkya sought to bring it under State control 
but he too in verse 202 (2) provided that 
persons gambling with false dice or other in- 
struments should be branded and punished 
by the king. Kautilya also advocated State 
control of gambling and, as a practical person 
that he was, was not averse to the State earn- 
ing some revenue therefrom. Vrihaspati 
dealing with gambling in Chap. xxvi, verse 
199, recognises that gambling bad been totally 
` prohibited by Manu because it destroyed 
truth, honesty, and wealth, while cther law- 
givers permitted it when conducted under 
the contro] of the State so as to allow the 
king a share of every stake. Such was the 
notion of Hindu law-givers regarding the vice 
of gambling. Hamilton in his Hedaya Vol. 
IV, Book XLIV, includes gambling as a 
Kiraheat or abomination. He says: 

“Tt is an abomination to play at chess, 
dice or any other game; for if anything is 
staked it is gambling, which is expressly pro- 
hibited in the Koran; or if on the otber hand, 
nothing be hazarded it is useless and vain.” 


37. In England, before the interven- 
tion by the Legislature, gambling and wager- 
ing were prohibited by the English Common 
Law, although the English Courts looked 
upon it with disfavour and discouraged it on 
grounds of public policy by denying proce- 
dural facilities which were granted to other 
litigants. The Scottish Courts refused to re- 
cognise the-validity of wagering contracts and 
held that sponiones ludicroe, as they style 
such contracts, are void by the Common Law 
of Scotland. In America, it was held bv the 
Supreme Court in Phalen v. Commonwealth 
of Virginia (1850) 49 US 163 = 12 Law Ed. 
1080. 


“Experience has shown that the common 
forms of gambling are comparatively inno- 
cuous when placed in contrast with wide- 
spread pestilence of lotteries. The former 
are confined to a few persons and places, 
but, the latter infests the whole community; 
it enters every dwelling; it reaches every 
class; it preys upon the hard earning of the 
poor; it plunders the ignorant and the sim- 

le.” 
These observations were quoted with appro- 
val in Douglas v. Commonwealth Kentucky, 


(1897) 168 US 488 = 42 Law Ed. 558 at 
p. 555), where it was observed:— 

“Is the State forbidden, by the supreme 

law of the land from protecting its paople at 
all times from practices which it conceives 
to be attended by such ruinous results? Can 
the Legislature of a State contract eway its 
powers to establish such regulations aş are 
reasonably necessary from time to time to 
protect the public morals against the evils 
of lotteries?” 
From this, it is apparent that the «ctivities 
which were condemned in our country from 
ancient times, have been equally discouraged 
and looked upon with disfavour in England, 
Scotland and America. We have respectfully 
borrowed the above passages from State of 
Bombay v. R. M. D. Chamarbaugwala (AIR 
1957 SC 699) (supra) to say that although 
the evil of gambling is as old as hills, its uni- 
versal acceptance as an evil is equally ancient. 
That an evil is ancient is no reason to per- 
petrate. As human civilization advances, pri- 
nitive vices have to be eradicated and, gene- 
rally speaking, that can effectively be done 
through the mighty hand of the legislature. 


38. It is no argument that other 
States have not yet prohibited promction or 
conduct of chit funds and the Madhya Pra- 
desh State is the first and the only State to 
ban chit fund and other circulation schemes. 
After ail, every good legislation has to have 
beginning and since the impugned piece of 
Jegislation is in public interest, and will pro- 
tect thousands of men and women, particu- 
larly illiterate ones, it is commendable, 


39. It was strenuously urged for the 
petitioners that the respondent-State was 
bound to make an equiry, but it did not; if it 
had, materia] would have been placed before 
us. Learned counsel relied on Khyberbari Tea 
Co. v. State of Assam, AIR 1964 SC 925, 
where, dealing with the restrictions under 
Article 19 (1) (g) of the Constitution, their 
Lordships laid down thus:— 


“If the respondents do not place any 
materials before the Court to establish that 
the legislation comes within the premissible 
limits of clause (6), it is surely not for the ap- 
pellants to prove negatively that the legisla- 
tion was not reasonable and was not condu- 
cive to the welfare of the community. It is 
true that on several occasions, this Court has 
generally observed that a presumption of 
constitutionality arises where a statute is im- 
peached as being unconstitutional but as has ` 
been held in the case of Saghir Ahmed, 
1955-1 SCR 707: (AIR 1954 SC 728) in re- 
gard to the fundamental right under Article 
19 (1) (g) as soon as the invasion of the 
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right is proved, it is for the State to prove 
its case. that the impugned legislation falls 
within clause (6) of Article 19.” 


It can be clearly seen that these observa- 
tions must be confined to Article 19. The 
present petitioners have specifically stated 
that they are not seeking shelter under Arti- 
cle 19, as they cannot, its operation being 
suspended during the current emergency. 
These observations do not apply to any other 
Article, This their Lordships have made clear 
in the ‘same paragraph 35:—. 


“The ‘pdsition may be different when we 
are dealing with Article 14, because under 
that Article the: initial presumption of con- 
stitutionality may have a larger sway inas- 
much as it may place the burden on the peti- 
tioner to show that the impugned law denied 
equality before the law, or equal protection 
of the laws. We may in this connection ze- 
fer to the observations made by this Court in 
the case of Hamdard Dawakhana v. Union 
of India, 1960-2 SCR 671 at p. 679 = AIR 
1960 SC 554 at p. 560. Another principle 
which has to be borne in mind in examining 
the constitutionality of a statute, it was ob- 
served, is that it must be assumed that the 
legislature understands and appreciates the 
needs of the people and the laws it enacts 
are directed to problems which are made 
manifest by experience and that the elected 
representatives assembled in a legislature 
enact laws which they consider to be reason- 
able for the purpose for which they are en- 
acted. Presumption is, therefore, in favour 
of the constitutionality of an enactment.” 


Reliance was also placed upon State of Mysore 
v. H. Sanjeeviah AIR 1967 SC 1189, in sup- 
port of the contention that distinction must 
be drawn between a prohibitory and a regu- 
latory enactment. Their Lordships said:— 


“There is no evidence of an enquiry 
made by the State before the provisos were 
framed, and no case is made out that they 
are reasonable restrictions on the freedom of 
trade, commerce and intercourse imposer in 
the public interest. Article 301 in terms pro- 
“ hibits the imposition of any restriction on 
trade, commerce and intercourse throughout 
the territory of India, and by the enactment 
of the two provisos clearly a restriction is im- 
posed upon the freedom of trade.” 


40. Learned Advocate-Genera] relied 
on the observations in G. K. Krishnan v. 
State of Tamil Nadu AIR 1975 SC 583. He 
~ further relied on the petitioners (Garuda 
..Chit Fund) letter dated March 20, 1974, ad- 
dressed to the Hon’ble Minister for Finance, 
Government of Madhya Pradesh, Bhopal, in 
which it claimed to be “one amongst the 
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first “Three Bests” in the country today’ and 


felt privileged “to state this, for we have fol- 


lowed the morals and ethics of -this business 
most conscientiously”. With that preface, the 
letter says:— 


“‘Chit Fund’ as you know-has been de- 
pendable source of saving for the low and 
lower middle income groups and has been 
in vogue in the Southern States of Kerala and 
Tamil Nadu from time immemorial. Thé 
recent mushroom growth of Companies which 
in the name of ‘Chit Fund’ transact question- 
able means and make themselves qualify to 
be known as “Cheat Funds’ has however 
tranished the image of really serving institu- 
tions like the one we have the pleasure and 
pride to- represent but the popular demand 
for honest business being still greater, we 
find it necessary to open more and more 
Branches to serve our constituents. 


As already stated, there is a feeling’ in 
certain quarters that chit Funds are organisa- 
tions where the people can be hoodwinked 
and cheated fairly easily, by any unscrupu- 
lous individuals who may get to run these 
funds. But the existence of ‘Garuda’ during 
the last three years the amount of business 
we have transacted through the growing 
numbe- of Branches al] over the country has 
proceeded to establish beyond doubt that 
‘virtues’ still continue to have ‘regard’. .... 
Presently, Madhya Pradesh has 
any number of Chit Fund Companies, most 
of which indulge in Prize Bonds and Lotteries 
doing business other than bona fide Chit 
Kuries and the speed with which they are 
racing to amass wealth make it alarming for 
genuine Companies like ours.” 

Thus, it is undeniable that in- the name of 
chit funds, people were being exploited and 
the petitioner itself styled them’ as “Cheat 
Funds” although it calls itself and two other 
companies as genuine chit funds, and as the 
“first three bests’. Name of the other two are 
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not disclosed in the letter. 


Al, In the return filed by the res- 
pondent-State, reliance is placed on the re- 
port of the Study Group on the working of 
non-banking companies, conducted by the 
Reserve Bank of India, where it has been re- 
commended that these schemes should be to- 
tally banned in the larger interest of the pub- 
lic. It is further stated in the return:— 


“It will not be out of place to mention 
that the State Government received several 
complaints as regards the running of chit 
funds and depriving’ the public or the sub- 
scribers of their legitimate prize of chits as 
and when due.” g 
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Page 128 of, the Report was referred to for 
the. purpose of showing how the promoters 
make undue profit. 


42, Recently, in A. B. Abdu] Kadir 
v. State of Kerala, AIR 1976 SC 182 the 
Supreme Court has laid down that although 
the onus of showing that the restrictions on 
the freedom of trade, commerce or inter- 
course in the public interest are reasonable, 
is upon the State, if the Court, on considera- 
tion of the totality of facts finds that the res- 
trictions are reasonable, the Court would 
uphold the same in spite of lack of details 
in the affidavit filed on behalf of the State. 
In the present case, on consideration of the 
totality of the facts narrated above, we um 
doubtedly find that the restrictions are re- 
asonable, 


48, The last contention for the peti- 
tioners is that the impugned Act suffers from 
the vice of vagueness. The definition of 
“money circulation scheme” was assailed, On 
behalf of both the petitioners, it was urged 
that the tail-end was pernicious and mischie- 
vous. A money circulation scheme may be 
bad, but inclusion of a chit fund scheme in 
- the- definition was unwarranted and unjusti- 
fied in view of the earlier definition of ‘chit’. 
It is clear from the language of Sections 3 
and 5 that the prohibitory and penal provi- 
sions relate to “money circulation -scheme”. 
The main and principal definition, therefore, 
is that of ‘money circulation scheme’ in Sec- 
tion 2 (c). It is this definition, which has to 
be read first. The expression “money cir- 
culation scheme”, includes a ‘chit’. This is 
permissible. See Municipa} Council, Raipur 
v. State of M. P. AIR 1970 SC 1923. In that 
case, a motor transport undertaking was de- 
fined as “a motor transport undertaking engag- 
ed in carrying passengers or goods or both by 
road for hire or reward and includes a pri- 
vate carrier”, In the Motor Vehicles Act, a 
private carrier is defined to mean the owner 
of a transport vehicle, other than a public 
carrier, who uses that vehicle solely for the 
carriage of goods which are his property, or 
the carrriage of which is necessary for the 
purpose of his business, not being the busi- 
ness of providing transport. The Municipal 
Council was held to be within the definition 
of a private carrier, inasmuch as the coun- 
cil owned transport vehicles and used them 
solely for the carriage of goods which were 
its property. The argument before the Sup- 
reme Court was that the word ‘includes’ in 
the definition of the expression “motor trans- 
port undertaking” helped the accused because 
it was only an undertaking of a commercial 
nature, which was intended to be included 
within the definition, and since the Munici- 


pal Council was not carrying on any busi- 
ness but was carrying on statutory obligations 
imposed upon it, the Municipal Counci] could 
not be called an undertaking. The Supreme 
Court rejected that contention and keld that 
the words of the definition were plain and 
not susceptible of any reasonable limitation. 


“It seems to us that by using the word 
‘includes’ the legislature undoubtedly in- 
tended to enlarge the meaning of: th2 expres- 
sion ‘motor transport undertaking’. The 
words ‘private carrier’ have been given a spe- 
cific meaning in the Motor Vehicles Act 
1989, and it is difficult to limit this specific 
meaning on any reasonable basis.” | 


44, In the present case, the peti- 
tioners’ contention that the framers of the 
law could not include ‘a chit’ in “s money 
circulation scheme”, cannot be accepted. The 
Legislature had the power to enlarge the de- 
finition as it did, 

45. Then it is urged that a separate 
definition of ‘chit’ having been incorporated 
in the preceding clause (a), the werds “in- 
cludes a chit” in clause (c) were sel?-contra- 
dictory and without any sense whatever, We 
do not see any force in this argument. It is 
a matter of legislative practice that ia an in- 
terpretation clause, definitions of werds are 
arranged alphabetically. As alreacy said 
the principal definition for the purposes of 
the impugned Act is that of “money circula- 
tion scheme”. The inclusion of “chit in that 
definition enlarges its amplitude. Whken that 
definition employs the words “inclades a 
chit”, the question is, what is a ‘chi’P That 
necessitated the definition of ‘chit? and hence 
the definition clause (a). Truly speakng, the 
definition of ‘chit’ is in the form of an ex- 
planation, and, as a part and parcel of it, 
its real place is below the definction of 
“money circulation scheme”. But since the 
latter expression begins with the alphabet ‘M’, 


while the former with alphabet ‘©’, they were . 


embodied in the Act in alhpbetical order. 
That, however, makes no difference in sub- 
stance, 

46. It was vehemently argued that 
the money received in a chit fund scheme 
is neither quick money nor easy money. 
Strong language was used by the learned 
counsel for the petitioners on the emphyment 
of this expression in the impugned Act. But, 
from the nature of the transactions covered 
by the chit fund scheme or-the money cir- 
culation scheme, we do not see why it can- 


not be called quick money, as all ttè- sub- j 


scribers have to pay their instalments at the 
appointed date, otherwise, they run a great 
risk, The money, therefore, comes -uickly 
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and the-foreman immediately pockets his 5 
per cent.” It is-also easy because without in- 
vesting anything, the foreman gets 5 per 
‘ cent out of the money subscribed by others. 
Learned counsel told -us that for that 5 per 
cent, the foreman has to advertise, maintain 
office, maintain accounts. and arrange pay- 
ments. Such an argument can also be advenc 
ed in the case of a common gaming house or 
a gambling den. There also, arrangen-ent 
has to be made of the premises, arrangement 
has to be made for people to sit down for 


the purpose of gambling, instruments of > 


gaming have to be provided, :and arrange- 
ment has to be made for light and, accord- 
‘ing to the Season, for fans or heaters. In 
spite of all this, there can be no doubt -hat 
it is quick and easy money making. ; 

_ 47. Section 5 (c) of the impugned 
Act was ridiculed, It was argued that if a 
Chit scheme of Madras State is -advertised in 
a newspaper which is circulated within 
Madhya Pradesh as well, the editor and pub- 
lisher of the newspaper can be punished with 
imprisonment under Section 5 (c). This argu- 
ment completely overlooks that a person be- 
comes liable to punishment under Secticn 5 
only if he does any of the acts enumerated 
in that section with a view to the promction 
or conduct of, any money circulation scheme 
in contravention of the provisions of the 
Act. A newspaper, which merely prints or 
publishes any advertisement or list etc. with- 
in the meaning of clause (c) of Section 5, 
does not ipso facto commiit an offence. It 
must be with a view to the promotion or 
conduct. A newspaper neither promotes nor 
conducts a money circulation scheme. In 
Jagadish Swarup’s Companies Act, 2nd Edi- 
tion Vol. II, p. 1165, the term ‘promoter’ is 
defined thus:—~ 


“The term ‘promoter’ is a term, nct of 


law, but of business, usefully summing wp in 
a single word a number of business opera- 
tions familier to the commercial world by 
which a company is generally brought into 
existence. .....-.. A promoter, thus, is one 
who undertakes to form a company with re- 
ference to a given project and to set it going 
- and who takes the necessary steps to aczom- 
plish that purpose.” 

48. It was faintly argued that the 
petitioners’ fundamental right under Article 
81 of the Constitution is violated, as 
petitioners will be deprived of their property. 
This -contention is wholly without merit. Pro- 
motion. or conduct of a money circulation 
-|scheme or chit fund is prohibited by authority 
of law. And, the impugned-Act does no where 
provide for transfer of ownership or right to 
possession of any property, to the State or 
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to a Corporation owned or controlled by the 
State. Therefore, by virtue-of clause (2-A) 
of Article 381 of the Constitution, the Act 
cannot be deemed to provide for compul- 
scry acquisition or requisitioning of property, 
assuming that it deprives the petitioners of 
their property. 

49. Both these petitions must be dis- 
missed with costs and the respondents should 
get costs. with Rs. 500/- as counsel’s fee to 
be paid equally by each of the petitioners. 

50. In the result, this petition is dis- 
missed with costs. Counsel’s fee Rs. 250/-. 

Petition dismissed. 
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Daluram Tarachand, Pétitioner v. The 
State Transport Appellate Tribunal, Gwa- 
lior and another, Opposite Party. 


Pe Pein, No. 186 of 1976, D/- 30-9- 


Motor Vehicles Act (1939), Section 47 
(1) & (2) — Modification of route — Pro- 
cedure essential for, i 

Regional Transport Authority cannot 
modify the route for which permit is once 
granted unless it readvertises the modi- 
fied route and invites fresh applieations 
for grant of permits on modified route. 
Diversion of route at the instance of per- 
mit holder without following the pre- 
scribed procedure is beyond jurisdiction of 
the authority for such a diversion is 
tantamount to granting of a new permit 
on a new route without following. the 
prescribed procedure. AIR 1969 SC 1130, 


Followed. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1130 = (1969) 3 SCR 730 
4,6 
(1967) 2 SCWR 857 6 


ATR 1963 SC 64 = (1963) 3 SCR 523 6 

K. P. Gupta, for Petitioner; V. S. 
Dabir, for Opposite Party No. 2 

OZA, J. :— This is a petition filed by 
the petitioner under Articles 226 and 227. 
of the Constitution. By this: petition the 
petitioner thas challenged the order pass- 
ed by the State Transport Appellate Tri- 
bunal Gwalior in Appeal No. 113 of 1974 


decided on 31-12-1975. 


2. According to the petitioner: he 
was granted a permit for plying a passen- 
ger bus between Sendhwa and Warla via 
Hingwa in the year 1972. According to 
him this route in accordance with the 
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map which he has filed along with the 
petition. He alleges that thereafter he 
approached the Regional Transport Au- 
thority by saying that the route between 
Hingwa and Wearla was not motorable. 
He therefore applied for a diversion of 
this route from Sendhwa to Warla via 
Balwadi. This application of his for 


diversion was registered in the Regional 


Transport Authority Indore as Case No. 88 
of 1974. According to the petitioner the 
Regional Transport Authority, after fol- 
lowing the procedure laid down in Sec- 
tion 57 (3) of the Motor Vehicles Act 
passed an order on 27-9-1974 and allowed 
the diversion as prayed for by the peti- 
tioner. Against this order of the Regional 
Transport Authority the respondent No..2 
preferred a revision before the State 
' Transport Appellate Tribunal Gwalior, 
who, after hearing the parties allowed the 
= petition and set aside the order passed by 

the Regional Transport Authority. It is 
against this the present petition has been 
filed. 

3. It was contended on behalf of 
the petitioner that when the permit was 
granted to the petitioner he immediately 
thereafter drew the attention: of the Re- 
gional Transport Authority that part of 
the route is not motorable and repeated- 
ly invited his. attention of this aspect of 
the matter. Ultimately the Regional 
Transport Authority, after following the 
procedure. prescribed under Section 57 (3) 
of the Motor Vehicles Act permitted the 
alteration of the route and the State 
Transport Appellate Tribunal set aside 
that order on an assumption that the 
diversion of the route amounted to grant 
of a new permit. It was also contended 
that the appellate Tribunal set aside the 
order of the Regional Transport Autho- 
rity holding that part of the route is 
covered in Scheme No 64 for nationaliza- 
tion. Learned counsel for the petitioner 
contended that in fact this part of the 
route was not covered under Scheme 
No. 64 and therefore there is an error ap- 
parent on the record. 

4, Learned counsel appearing for 
respondent No. 2, however, contended that 
when the route was advertised and if the 
petitioner felt that part of the route was 
not motorable it was open to him to raise 
an objection and to get the route modi- 
fied. But once the route is finally settled 
and applications are invited for grant of 
permit and the petitioner applied for per- 
mit on that particular route and got it, it 
is not open to him to make an application 
for diversion. The only course open be- 
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fore the Regional Transport Authority 
was to readvertise the modified route and 
invite applications for grant of permit on 
the modified route as according to learned 
counsel this amounted to grant of a new 
permit on a new route and this the Re- 
gional Transport Authority could not do 
under the garb of modification of the 
route, In support of the contention 
learned counsel placed reliance on the 
decision of the Supreme Court reported 
in R. Obliswami Naidu v. Addl. State 
Transport Appellate Tribunal Madras, 
AIR 1969 SC 1130. 


5. It was also contended by learn- 
ed counsel for the respondent that part 
of this route is covered under the scheme 
of nationalisation and he drew our atten- 
tion to the scheme and the map along 
with the scheme. Learned counsel for 
the petitioner, however, contended that 
he has filed along with the petition 
Scheme No. 64 which does not cover this 
route and if the respondent wanted to 
rely on some other scheme he could have 
filed that scheme along with its map in 
the return itself; that not having been 
done, it was contended that respondent 
No. 1 could not now rely on a new docu- 
ment which was not referred to in the 
return, 


6. In AIR 1969 SC 1130 (supra) 
their Lordships observed: 

“On an examination of the relevant 

provisions of the Act and the purpose be- 
hind Sections 47 and 57 we are convinced 
that before granting a stage carriage per- 
mit two independent steps have to be 
taken. Firstly, there should be a deter- 
mination by the R. T. A. under Section 47 
(3) of the number of stage carriages for 
which stage carriage permits may be 
granted in that route. Thereafter appli- 
cations for stage carriage permits in that 
route should be entertained. The R.T. A. 
is not competent to grant stage carriage 
permits for more carriages than fixed 
under Section 47 (3).” 
Further, their Lordships reaffirmed the 
view expressed in Civil Appeal No. 95 of 
1965 (SC)*, M/s. Jaya Ram Motor Service 
v. S. Rajarathinam. The analysis of the 
legal position in that case which found 
approval by their Lordships referred to 
above is: 

“The scheme of Section 47 is that 
when a person makes an application 
under Sections 45 and 46 the Authority 
first considers it under Section 47 (1) in 
the light of the matters set out therein 


* Reported in (1967) 2 SCWR 857. 


‘under Section 48 (1). 
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and also the representations if any, mae 


by the persons mentioned therein. The 
Authority then fixes under Section 47 12) 
having: regard to the matters mentioned 
in Section 47 (k), the number of stege 
carriages for which permits may be grant- 
ed in the region or on any speciffed 
route within such’ region. Having fixed 
the limit the Authority publishes under 
Section 57 (3), the application with a 
notice of the date before which represen- 
tations in connection therewith may be 
submitted and the date on which such 
application and representations would be 
considered. The proviso to Section 57 ‘3) 
lays down that if the grant of a permit 
has the. effect of increasing the number of 
vehicles operating in that region or in 
any specified area thereof or on the route 
within such region beyond the limit fixed 
under .Section 47 (3) the Authority may 
dismiss the application summarily. If it 
does not exceed such limit and the autho- 
rity decides to grant a permit it has to 
consider the application and the rerre- 
sentations submitted to it in conformity 
with the. procedure laid down in Sec. 57. 
Therefore Section 47 envisages two steges 
of the inquiry; (i) the fixing of the num- 
ber of permits under Section 47 (3) snd 
(ii) the consideration thereafter of the 
application for grant of a permit and che 
representations if any by the persons 
mentioned in Section 47 (1). It weuld 
therefore seem that once the Authority 
has fixed the number of vehicles to be 
Operated in the region or the area or zhe 
particular route and the number of per- 
mits to be granted therefor, the stage of 
inquiry under Section 47 (3) is over. The 
mext thing that the Authority has to con- 
sider is whether grant of a permit would 
be within such limit or not. If it does 
not exceed the limit the Authority has to 
consider the application and the represan~ 
tation, if any, in connection therewith and 
to grant or refuse to grant the permit 
Therefore, once the 
limit is fixed, the grant of an application 


does not have the effect of exceeding that: 


limit, the only question before the Au- 
thority would be whether the applicant 
is a person fit to be granted the permit or 


` not in the light of the matters set ovt in 


sub-section (1) of Section 47. The ques- 
tion of the number of permits to be grant- 
ed, having been already canvassed and 
decided, cannot become the subject at that 


. Stage of any further controversy. This is 


-clear from the fact that Section 4E (1) 


which empowers the Authority to grant 
or refuse to grant the permit starts with 
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the words “subject to the provisions of 
Section 47”. It is therefore clear that the 
Authority has first to fix’ the limit and 
after having done so, consider the appli- 
cation -or representations in connection 
therewith in accordance with the proce- 
dure laid down in Section 57. As held 
in Abdul Mateen v. Ram Kailash Pandey, 
1963-3 SCR 523 at page 529 = (AIR 1963 
SC 64 at pages 66, 67) the Authority 
may modify the limit fixed by it under 
section 47 (3) but once such a limit is 
fixed, it cannot ignore it while consider- 
ing the applications before it under Sec- 
tion 48. Section 47 (3), as observed there, 
is concerned with a general order limit- 
ing stage carriages generally etc., on a 
consideration of matters specified in Sec- 
tion 47 (1). That general order can be 
modified by the Regional Transport Au- 
thority, if it so decides, one way or the 
Other. But the modification of that order 


is not a matter for consideration when the. ` 


Regional Transport Authority is dealing - 
with the actual grant of permits under 
Section 48 read with Section 57 for at that 
Stage what the Regional Transport Au- | 
thority has to do is to choose between 
various applicants.. That, in our opinion; 
is not the stage when the general order _ 
passed under Section 47(3) can be re- 
considered for the order under Section 48 
ig subject to the provisions of Section 47, 
which includes Section 47 (3) under which 
a general order limiting the number of 
Stage carriage etc. may have been ‘passed’. 
That being so, if an application is refused 
such refusal is under S. 48 (1) and the ap- 
pellant who is denied the permit: has a 
right of appeal under S. 64 (1) (a).” 

7. Apparently,- therefore, what . 
their Lordships have laid down is that. 
the proceedings under Section 47 for fix- 
ing the route and for fixing the number 
of stage carriage permits to be granted 
is a different stage than inviting applica- 
tions and decision on those applications. 
According to the view expressed by their 
Lordships it is only after the proceedings 
under Section 47 (1) and (2) are completed 
that the question of inviting applications 
arises, And it is clearly held in this de- 
cision that the Regional Transport Autho- 
rity while considering applications for 
grant of permit cannot also modify his 
orders with regard to the number of per- 
mits to be granted. On this basis it was: 
contended that in view of the law laid 
down by their Lordships of the Supreme 
Court the question of fixing the route has 


: to be independently dealt with before. ap- 


plications for that route are invited. 
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8. It is thus clear that the Re- 
gional Transport Authority was not right 
in modifying the route in the permit it- 
self granted to the petitioner. If at all 
the contention of the petitioner that part 
of the route was not motorable was true, 
the only course open to that Authority 
was to proceed under Section 47 to deter- 
mine the new route as suggested by the 
petitioner and invite applications after 
the route is fixed and is advertised as ap- 
parently the order of the Authority 
lamounts to grant of a new permit. 


9. In view of the discussion above 
it is not necessary for us to go into the 
question as to whether part of this route 
is covered under the nationalisation 
scheme or not. l 
~- 10, In the result, therefore, the 

view taken by the Appellate Tribunal ap- 
pears to be correct and it could not be 
contended that the Appellate Tribunal has 
in any manner acted beyond jurisdiction 
or there is any error apparent on the re- 
cord. Consequently, there is no substance 
in this petition. It is dismissed. Respon- 


dent No. 2 shall be entitled to costs of 


this petition. Counsel fee Rs. 200/- (two 
hundred) if certified. Balance, if any, of 
the security amount be refunded to the 
petitioner after verification, 

Petition dismissed. 
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Maharani Kusumkumari and another, 
Appellants v. Smt. Kusumkumari Jadega 
and another, Respondents. 

Mise. Appeal No. 23 of 1976, D/- 23-7- 
1976.* 

Hindu Marriage Act (1955), Sec, U— 
“On a petition presented by either party 
thereto” —- Meaning of — Petition under 
Section 11 by a spouse after death of 
other spouse Maintainability. AIR 
1962 Mad 510, Diss. from. 


The. presentation of the petition under 
Section 11 can be by either party to the 
marriage, This section does not specify 
that the other spouse must be in existence 
or living, nor does it say that the other 
spouse must invariably be shown as party- 
Es ee 


*(Against order of M. L. Gupta, Dist. Ja 
Dhar in Civil Suit No. 18-A of 1974, D/- 
10-12-1975). 
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respondent. The requirement being to 
proye and establish the contravention of 
any one of the conditions indicated in 
clauses (i), (iv) and (v) of Section 5, there 
is no emphasis on the further require- 
ment of the existence or living of the 
other spouse at the material time. The 
expression “a petition presented by either 
party thereto” only emphasizes the fact 
that one of the parties to the marriage 
alone is competent to file the application 
under Section 11 and nothing more. The 
section does not require that the applica- 
tion under it should be filed only during 
the lifetime of the other spouse. AIR 1974 
Andh Pra 255, Rel. on; AIR 1962 Mad 510, 


Diss. from. (Paras 4, 9) 
Cases Referred: Chronological Paras 
AIR 1974 Andh Pra 255 7 


AIR 1964 Mad 118 = (1964) ' Mad LJ 228 
8 


AIR 1962 Mad 510 = 75 Mad LW 559 

3, 8 
S. N. Kohali, for Appellants; B. S. 
Johar, for Respondents. 

KONDAIAHN, J.:— This appeal by the 
first wife and daughter of the deceased 
Maharaja Rameshwarsingh of Multhan 
preferred against the order of the Dis- 
trict Judge, Dhar gives rise to an inte- 
resting question of law, whether an ap- 
plication under Section 11 of the Hindu 
Marriage Act (hereinafter referred to as 
the Act) by a spouse for a declaration by 
a decree of nullity of the marriage after 
pe death of the other spouse is maintain- 
able. 

Ze In order to understand the 
scope of the question, it is necessary to 
briefly state the material facts which lie 
in short compass that gave rise to this 
point. Appellant No. 1 is the legally 
wedded wife of the deceased Maharaja 
Rameshwarsingh and the. second appellant 
is her minor daughter. The first respon- 
dent Smt. Kusumkumari Jadega filed an 
application under Section 11 of the Aci 
on November 9, 1974 for annulment of 
her marriage with her husband Maharaja 
Rameshwarsingh as he has contravened 
the provisions of Section 5 (1) of the Act. 
According to her, she was married to 
Rameshwarsingh on 15-11-1964 during the 
subsistence of the marriage of Rame- 
shwarsingh with his first wife, the appel- 
lant herein. The appellants were nof 
party as respondents to the petition under 
Section 11 of the Act. The step-mother. 
of Rameshwarsingh was the sole respon- 
dent. Having come to know of the pend- 
ency of the proceedings under Section 11 
of the Act initiated by the first respon- 
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dent herein; the appellants got them- 
selves impleaded in that application and 
contested the claim of the first respondent 
herein for declaration of her marrizge 
with Rameshwarsingh on 15-11-1964 a= a 
nullity on several grounds. The end 
taken by the appellants herein is that the 
first -respondent was not married to her 
husband Rameshwarsingh and in mny 
event the. application under Section 11 of 
the Act is not maintainable after che 
death of the other spouse, namely, Rame- 
shwarsingh. The. preliminary objeczion 
relating to the maintainability of the ap- 
plication was overruled by the trial Court 
holding: that the application under Sec. 11 
is maintainable in spite of the deat. of 
Rameshwarsingh, the other spouse. Hence 
-this miscellaneous appeal. 


.. 3 Shri S. N. Kohii, learned ccum- 
sel for the appellants contends that the 
very application of the first respondent 
under Section T1 before the lower Czurt 
is not maintainable in view of the d=ath 
of the other spouse Rameshwarsingh and 
relied upon the provisions of: Sections 11, 
5, 20 and 21 of the Act and the decion 
of the Madras High Court reported in 
Gowri Ammal v. Thulasi Ammal, (AIR 
1962 Mad 510) in support of his claim. 
This claim of the appellants is resisted by 
Mr. Balwantsingh, learned counsel for 
the first respondent contending inter alia 
that there is no merit in this appeal as 
the provisions under Section 11 do not 
require the presence or existence of cher 
spouse for maintaining her application 
thereunder, 


å. The answer to the, question de~ 
pends upon the provisions of Sectioz 1l 
read with Section 5 (1) of the Act, waich 
read thus :— 


"Section Ti. Any marriage solemmized 
after the. commencement of this Act shall 
be null and void and may, on a petition 
presented by either party thereto, ke so 
declared by a decree of nullity if it zon- 
travenes any one of the conditions speci- 
fied in clauses (i), (iv) and (v) of Sec. 
tion 5”. 

“Section 5. A marriage may be 
solemnised between any two Hindus, if 
the -following conditions are fulilled, 
namely :— 


(i) neither party has a spouse Hving 
a the „ime of marriage, 
: * 

As i provisions of eee (iv) and (v) 
of Section 5 are not attracted to the case 
in hand, it is not necessary to refer to 
them, The Act is a special statute govern- 


ee 
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ing the rights of Hindus pertaining to 
marriage. The purpose of the Act is to 
amend and codify the law relating to 
marriage among Hindus:. Section 11 deals 
with void marriages, whereas Section 12 
refers to voidable marriages. Any mar- 
riage solemnized after the commencement 
of the Act can be declared to be null and 
void by the competent Court, if the mar- 
riage is found to have contravened any 
one of the conditions indicated in Cis. (i),. 
(iv) and (v) of Section 5. The party that 
can seek for such a declaration under 
Section 11 must be either of the parties 
to the marriage. In other words, the wife 
or the husband is competent under Sec- 
tion 11 to initiate the proceedings for a 
declaration: that their marriage is a nul- 
lity. The presentation of the- petition 
under Section il' can be by either party] 
to the marriage. This section does not 
require the existence or the presence ‘of 
both the parties to the marriage. The 
presentation of the petition must be by 
either the husband or the wife. It does 
not also specify that the other spouse] 
must be in existence or living, nor does itj, 
say that the other spouse must invariably 
be shown as party-respondent. The. pre- 
requisite condition for obtaining the. de- 
claration under Section 11 is the existence- 
and proof of one of the conditions speci~ 
fied jin clauses (i), (iv) and (v) of Section 5 
of the Act. The requirement being to 
prove and establish the contravention of 
any one of the conditions indicated in 
clauses (i), (iv) and (v) of Section 5, there 
is no emphasis on the further require- 
ment of the existence or living of the 
other spouse at the material time. The 
Parliament in its wisdom must have 
thought fit and proper, to provide for such 
a declaration even after the death of one 
of the parties to the marriage. The fact 
that ‘one of the parties must be pre- 
sent and must be the applicant would rule 
out the possibility of the applicaticn of 
Section 11 to a case where both the parties 
to marriage are dead. Where one of the 
parties seeks to have a declaration under 
Section T1, he or she must satisfy the 
Court that the contravention of any one 
of the conditions specified therein has 
taken place. The defence, that could be 
raised. and the claim of the respondents 
would be considered by the Court while 
determining the claim of the petitioner 
under Section 11. It must be noticed that 
the Legislature was careful enough in 
making Section 23 of the Act, which re- 
quires the Court to be satisfied about the 
existence of- the- grounds for granting re- 
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lief in any proceeding under the Act, 
whether defended or not. Stress is laid on 
the existence or otherwise of the grounds 
contravening the marriage and the satis- 
faction of the: Court about such contra- 
vention so as to enable the party to ob- 
tain a declaration under Section 11 but 
not otherwise, The object of the legisla- 
ture is clear. Any party who approaches 
the Court for a declaration under Sec- 
tion 11 will not ipso facto get the same. 
Even in cases where there is no defence 
or no one opposes, the Court has to look 
into the matter carefully, apply its mind 
and satisfy about the requirements of law 
and determine the issues and finally grant 
or refuse the prayer sought for. We may 
in this context refer to Section 20. Sec- 
tion 20 requires the claimant or the peti- 
tioner under the Act to state distinctly the 
nature of the case, the facts on which 
the claim is founded: and that there is no 
` collusion between the petitioner and the 
. other party to the marriage. The state- 
ment referred to above must be a veri- 
fied one in the manner required by law. 
This provision safeguards the interest of 
the party, who is not present before the 
Court in any proceeding under the Act. 
The legislature provides for a declaration 
by a decree of nullity of the marriage to 
be void or voidable, -In the case of void 
marriage, it is declared to be null and 
void. In the eye. of law, there was no 
marriage even ab initio. However, in 
the case of voidable marriages, the mar- 
riage must be valid for all purposes until 
avoided or declared to be invalid by a 
competent Court. The legislature also 
has taken pains to guard the interest of 
the children born to parents, wha have 
contracted such void and voidable mar- 
riages. Section 16 declares the legitimacy 
of the children of void and voidable. mar- 
riages. Where a decree is granted in res- 
pect of Section 11 or 12, the children born 
to such couples shall be deemed to be 
legitimate, if they were born or conceived 
before the decree of nullity is made.” 


5. The submission of Shri Kohli 
that the expression “a petition presented 
by either party thereto” in Section 11 
supports his contention, cannot be acced- 
ed to. The expression “a petition pre- 
sented by either party thereto” would 
only mean that an application can be 
filed by either of the. parties to the mar- 
riage. 
one of the parties to the marriage alone 
is competent to file the application 
under Section 11 and nothing more. No- 
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where it is stated in the section that 
the application under this section should 
be filed only during the lifetime of the 
other spouse. To construe Section 11 in 
the manner in which it is sought to be 
interpreted by the appellants would 
amount to reading something which is not 
indicated into the section. It is now well 
settled that we cannot read something 
into the section, nor can we substitute 
any clause or expression to this section. 
The fact that the legislature has thought 
fit and proper to permit an application 
under Section 11 by either of the parties 
to the marriage is indicative of its liberal 
interpretation so as to permit either of: 
the parties to file an application either 
during the lifetime or after the death of 
the other spouse. The Parliament has 
codified law relating to Hindu marriages. 
The Parliament must have visualised 
situations and cases where the declara- 
tion under Section 11 is required or need- 
ed by the living spouse for the purpose 
of benefiting the children born to couples 
whose solemnisation of the marriage has 
contravened the provisions of one or more 
of the clauses (i), (iv) and (v) of Section 5 
of the Act. We have no doubt to observe 
that the case in hand is one such, If the 
factum cf marriage is proved by the first 
respondent with late Rameshwarsingh cn 
the 18th November, 1964 when the 
marital relationship with the. first appel- 
lant was operative and subsisting such 
marriage must be held to be a void one. 
The four children said to have been born 
te the first respondent through Rame- 
shwarsingh would become legitimate (sic) 
but for the declaration under Section 11 
by a decree that such marriage. con- 
travened condition imposed by clause (1) 
of Section 5 of the Act. As and when 
such declaration under Section 11 is ob- 
tained from a competent Court, the 
children born to such wedlock or void 
marrisge would be entitled to be declared 
as legitimate, and thereby enable them to 
claim their respective shares in the pru- 
perty of their parents. In the present 
case, the mother of the children has in- 
itiated the proceedings under Section 11 
of the Act with the sole object of safe- 
guarding the rights of her children. There 
may be cases where the husband, who is 
alive after the death of the second wife 
may think fit and proper to file an appli- 
cation under Section 11 of the Act and 
declare the legitimacy of the children and 
enable them to have the legitimate share 
in the property and status in the society; 
such liberal interpretation would be con- 


w 


3 


a: 


„À 


: rest, as, such, 
penalised or punished for no fault of- 
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sistent and in consonance with the very 
intendment and object of this. section. It 
admits of no doubt .that Section 11" has 
been enacted: by the ‘Parliament to de- 
clare the legitimacy of ‘the children born 
tò Hindus whose marriages are void. The 
status of such children has been amply 
protected. by this piece of legislation. Such 
provision is not ondy in the interest. of the 
minor-children but is also in public-~inte- 
children should not be 


theirs, as in fact, they did not commit 
any sin or mistake. For the defaults or 
sin, -if;any, of their perents, they should 
not be made targets. This piece of legis- 
‘lation has been made for the advance- 
ment of-the Hindu society and such 
liberal and wide interpretation is tuned 
with the.times and social justice. Sec- 
tion 16. provides that children born to 
Hindus whose marriage is found to be 
void or voidable and declared according- 
ly under Sections 11 and 12 respectively 
would become legitimate children. Sec- 
tions 1i and 12° must be read with Sec- 
tion 16. When so read, the narrow inier- 
pretation sought to be placed by the ap- 
pellants’ counsel has to be ruled out. If 
the appellant’s construction is accepted, it 


` ‘would lead to anomalies resulting in great 


injustice to the children of the first res- 
pondent through Rameshwarsingh. Even 
if there is any ambiguity and if two inter- 
pretations of Section 11 are possibl= and 


. plausible, the one which is more consis- 


tent and apt with the intendment and 


object of Section 11 read with Section 16 


must be adopted by the Courts of law. 
The Court must lean in favour of adopt- 
ing such a construction which would 
enable the children to obtain legitimate 
status and protect their rights and inte- 
rest and which is in consonance with the 
very intent and object of Section 11 read 
with Section 16 of the Act. We have, 


_therefore, no hesitation to hold that the 


application can be filed by either of the 


= Spouse even after the death of the other 


spouse and the very Section 11 does not 


. compel the application by either of the 
;parties to the marriage only during the 
` lifetime of the other spouse. 


6. ‘We are unable to accede to the 
further submission of Mr. Kohli that the 


‘husband is a necessary party. to the pro- 


ceedings under Section 11 and without 
whom the application cannot go on and 
on that ground also the application is not 
maintainable. The question of necessary 
or proper party to a cause or proceeding 
would arise only when they are alive and 
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thereby available to be made parties. 
Where the party is dead and no more in 
existence, this question does not raise. 
The husband if he was alive, must be held 
to be a necessary party -but, however, the 
Court has a duty to examine whether the 
applicant has made out her case and whe- 
ther the application is not bena fide but 
coercive in character. The Court’s satis- 
faction to pass an appropriate order under 
Section 11 after due and proper enquiry 
whether the application is defended or 
not by the respondent is a sufficient safe- 
guard to protect the interest of al] the 
persons concerned, Hence there is no 
substance in this plea of the appellants, 


T This view of ours gains support 
from the decision of the Andhra Pradesh. 
High Court in Lakshmamma v. Thavayya, 


(AIR 1974 Andh Pra 255), wherein simi- — 


lar question relating to the maintainabi- - 
lity of an application under Section 11.by. 
the second wife after the death of’ ‘the 
husband arose for decision. The learned ` 
Judge, Aladi Kuppuswami, J.. speaking 


for the Court, observed at p. 256 thus :— . : 


“Taking into account the language of 
Section 11, it is seen that either party to 
a marriage is entitled to present: a peti- 
tion for a declaration by a decree of -nul- 
lity that the marriage shall be null. and 
void if it contravenes Section 5 (i), (iv) 
and (v). No condition is laid down in 
Section 11 that when a petition is pre- 
sented by either party, the other party 
should: also be living. We do not think 
it is justifiable to read into Section ’ 11 any 
such condition.” 

8 We shall now turn to the deci- . 
Sion of the Madras High Court in Gowri 
Ammal v. Thulasi Ammal; (AIR 1962 Mad: 
510) on which reliance has been placed 
by Shri Kohli. 
died in 1956. Gowari Ammal was his first 
wife and she had a minor sen. One Kannu 
Ammal, the first plaintiff claimed to have 
married Periaswami and got a daughter 
through him, after the Hindu Marriage 
Act. Subsequent to the birth of the child, 
Periaswami died. Thereafter a suit was ` 
filed by Kannu Ammal and her daughter 
against the first: wife and her .son for 
partition and separate possession of their 
share of the property left by Periaswami. 
The first Court dismissed the claim of the 
plaintiffs as the marriage was, void:as it 
contravened the provisions of Section 5 
(1) of the Act, but granted 1/6th share to 
the second plaintiff, the minor -daughter 
on the application under.Section 16. The 
appeal by the plaintiffs was not success- 


Therein one Periaswami - 
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ful. The defendants preferred a second 
appeal questioning the correctness of the 
decision granting 1/6th share in the pro- 
perties on the application under Section 16 
of the Act. The learned Single Judge 
Ramkrishnan J. allowed the appeal hold- 
ing that the marriage itself was void and 
Section 16 cannot be availed of by the 
second plaintiff. During the course of 
that judgment, the learned Judge ob- 
served at page 512 thus:— 

tauen that after the death of 
one of the spouses, a decree of nullity 
cannot be obtained. It will also, not be 
possible to get a decree of nullity in res- 
pect of a voidable marriage after the death 
of one or both the spouses because the 
- right to avoid a marriage is given only to 
the parties to the marriage.” 
The aforesaid observation is not only obi- 
ter but also incorrect, as Section 1i does 
not permit such construction. The very 
question framed by the learned Judge for 
consideration in para. 4 at page 511 is, 
“whether if one of the spouses is dead 
without a decree of nullity of marriage 
being obtained, and when in a subsequent 
dispute about succession to property, the 
marriage is found to be void under Sec- 
tion t1, the principle of ligitimacy of the 
children laid down in Section 16 of the 
Act can be applied?” The question was 
answered in the negative. Section 16 
cannot be applied to a case where there 
was no declaration or decree under Sec- 
tion 11. Admittedly, there was no decree 
under Section 11 in that case. The deci- 
Sion is perfectly correct but the observa- 
tion of the learned Judge is not only 
obiter but is erroneous. In fact, the Divi- 
Sion Bench in the Letters Patent Appeal 
in Thulasi Ammal v. Gowri Ammal, (AIR 
1964 Mad 118) observed that the question 
of the maintainability of the application 
under Section 11 after the death of the 
other spouse did not arise for considera- 
tion. Hence this decision would not ren- 
der assistance in any way to the appel- 
lants. 

9. For all these reasons, we have 
o hesitation to hold that the application 
by the first respondent herein under Sec- 
tion 11 of the Act filed in the lower 
Court is maintainable in law on the as- 
sumption that she was married to the de- 
ceased Rameshwarsingh on 15-11-1964 
and she got four children through him. 
We thave decided this question of law 
arising on the preliminary objection on 
the assumption of fact referred to above. 
The case of the appellants being that 
there was no marriage between the first 
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respondent and the deceased. Rameshwar- 
singh that particular issue has to be de=- 
cided by the trial Court. after adducing 
evidence and affording opportunities to 
all the parties concerned and we, there~ 
fore, refrain from giving any finding with 
regard to the statement of facts or re~ 
lating to the merits of the respondents’ 
claim under Section 11 of the Act before 
the trial Court. 

10. In the result, this appeal fails 
and is thereby dismissed with costs. 
Counsel’s fee Rs. 100/-, if certified. 


Appeal dismissed, — 
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Kanhaiyalal, Applicant v. The Board 
of Revenue M. P. Gwalior and others, 
Opposite Party. 

Mise. Case No, 83 of 1972, D/- 9-2- 
1976. 

(A) Constitution of India, Art. 226 — 
Question of fact — Question of fact can- 
hot be raised for the first time in writ 
proceedings, (Para 4) 

(B) M. P. Co-operative Societies Rules 
(1962), Rule 66 (6) — Grant of sale certifi- 
cate cannot be deferred once the sale is 
confirmed, (Para 6) 


(C) M. P. Co-operative Societies Rules 
(1962), Rule 66 (2) (h) and (j) — Failure 
to deposit cost of stamp within prescribed 
period — Entails re-sale by setting aside 
origina] sale. 

Though clause (i) of Rule 66 (2) by 
itself does not so direct, failure to deposit 
the remainder of purchase money within 
the period prescribed in clause (h) auto- 
matically entails resale. There is no 
reason to take a different view in case of 
failure to deposit cost of stamp provided 
for in the same clause (h) The pro- 
clamation for resale as contemplated by 
clause (j) is in default of payment of the 
amount mentioned in clause (h) which 
obviously includes the payment for cost 
of stamp. Failure to pay the cost of 
stamp within the prescribed period would 
also entail resale as in the case of default 
to pay the remainder of purchase price. 

(Para 7) 

(D) M. P. Co-operative Societies Rules 
(1962), Rule 66 (2) (h) — Non-deposit of 
cost of stamp within prescribed time — 
Sale is rendered a nullity. (Civil P. C. 
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(1908), Order 21, Rule 85 (Madras Amend- 
ment)). AIR 1962 Andh Pra 271.-and. AIR 


1962, Andh -Pra 334, Foll. . (Paras 8, 9) 

- Cases Referred : Chronological” Paras 
AIR 1962 Andh Pra 271 ` 8 
„AIR 1962 Andh Pra 334 = * (1962) 1 Ardh 

WR 139 

AIR 1954 SC 349 = (1955) 1 SCR 108 8 

- §.-D. Sanghi, for Applicant; R. K. 
-Vijayavargia G.. S. Solanki, Dy. Govt. 


Advocate and Nimgaonkar, for Opposite 
Parties. 


VERMA, J.:— The respondent Ne. 3 . 


Society obtained an ‘award against the 


7 petitioner for the recovery of a certain 


` stim of money under the M. P. Co-opera- 

. tive Societies Act, 1960 (hereinafter re- 
ferred to- as the Act). Thereafter, the 
society applied for its execution acecrd- 
ing to clause (c) of Section 85 of the Act. 
The, recovery officer respondent No 5 
proceeded to execute the award in ac- 
cordance with the rules contained in 
Chapter-X in M. P. Co-operative Sozie- 
ties Rules, 1962 (hereinafter referred to 
as the Rules}. The petitioner's interest 
in certain agricultural lands was conse- 
quently attached and the sale proclama- 
tion: (Annexure A) dated 19-4-1968 was 
issued. The sale was held on, 25-5-1968 
at which respondent No. 2 Ashok Kumar 
was the highest bidder. As required by 
clause (g) of sub-rule (2) of Rule 66 of 
the Rules, the respondent No. 2 deposited 
25% of the purchase: money at the time 
of the purchase and the remainder of the 
purchase money was also deposited by 
him within fifteen days from the date of 
sale as required by clause (h) of sub- 
rule (2) of Rule 66 of the Rules. There 
is no dispute that the further require- 
ment of depositing the amount required 
for the general stamp for the sale certifi- 
cate in accordance with clause (h) was 
not complied with by respondent Na. 2 
even upto 30 days from the date of sale. 
The sale was consequently set aside for 
- .non-deposit of the amount required for 
' “the general stamp for the sale certificate 
by the Recovery Officer vide Order dated 
‘ 7-6-1969 (Annexure B). An appeal to the 


Joint Registrar, respondent No. 4, by res-. 


pondent No.. 2 was dismissed. A second 
appeal by respondent No. 2 the Board of 
Revenue was allowed by an order -dzted 
31-1-1972 (Annexure C). taking the view 
that the sale was. not vitiated for 30n- 
compliance of this requirement contained 
in clause (h) of sub-rule (2) of Rule 46. 
2. The petitioner claims a writ of 
certiorari to -quash the order dated 
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31-1-1972 (Annexure C) passed by the — 
Board of Revenue. 

3. Shri S. D. Sanghi, Idarned coun- 
sel for the petitioner ‘contends’: that the 
requirement of depositing the’ amount re- 
quired for the general stamp for the sale 


g . certificate in accordance with clause (h) 


is mandatory and on failure to- ‘comply 
with the condition, the sale is a nullity. 
which results automatically in a resale of ' 

the immovable property. He argues that ` 
the construction of the statutory provi- 
sions made by the Board of Revenue is 
erroneous and it discloses an error of law 
apparent on the face of the record on ac- 
count of which the Order (Annexure C) is 
liable to be quashed by a writ of certio- 
rari, On the other hand, Shri R. K. | 
Vijayvargiya, learned counsel for respon-, ` 
dent No. 2 contends that the construction , 
of this provision by the Board of Reve- 

nue is correct. Shri Vij ayvargiya further 


contends that there is no case for ihnter-. . 


ference under Article 226 of the Constitti- — 
tion of India since there has been no 
failure of justice and there has been delay 
of about six months in filing this petition, 
He also relies on the averments made in 
para. 9 of the return which says that the 
petitioner entered into an agreement of 
sale with the respondent No. 2 after ob- 
taining a further sum of money on 22-5- 
1968 on account of which the petitioner 
is not entitled to this relief. . 
4. Before considering the main 
argument relating to the construction of 
the rules we shall dispose of the other 
arguments of Shri Vijayvargiya: “The; 
averment made by the respondent No. 2 


regarding the alleged transaction between - : 


him and the petitioner on 22-5-1968 is a 
question of fact which is admittedly raised 
for the first time at this stage even| - 
though the order setting aside the salej- . 
was made by the Recovery Officer muchi: `. 

after that date. Such an objection can- 
not, therefore, be permitted in this pro- 
ceeding after the lapse of several years 
when it could have been raised even be- 
fore the Recovery Officer. The objection | 
of there being no failure of justice being: . 

substantially on this ground must . also ~ 


tion of delay. In the first place, the delay, . . 
if any, is explained. in para. 11 of: the.. 
petition wherein it is stated that the peti~ - 
tion could not be filed earlier on account 
of the poverty of the petitioner who has. 
to work as an ordinary labourer ata 
losing his lands and that there was delay` 
in supplying certified copies of Annexures 
tA’ and B to him: There is no allegation 


There is also no merit in the objec: ”-.°. 
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that the rights of anyone have undergone 
any change during the intervening period. 
At any rate, in our opinion, the petitioner 
has come to this Court expeditiously and 
there is no occasion to deny him the re- 
lief claimed on this ground. 

5. We shall now consider the main 
question involved in this petition, The 
relevant provisions contained in Rule 66 
may now be quoted :— 

“66 Attachment and sale of immov- 
able property. 

(1) oe ewe ve 

(2) In the attachment and sale or sale 
without attachment of the immovable 
property, the following rules shall be 
observed, 

(a) te a was 


(ff) on oa a 
- (g) A sum of money equal to .25 per 
cent of the price for which the immov- 
able property is purchased in auction 
shall-be paid by the purchaser to the sale 
Officer at the time of the purchase, and 
in default of such deposit, the property 
shall forthwith be resold. 

(h) The remainder of the purchase 
money and the amount required for the 
general stamp for the sale certificate shall 
be paid within fifteen days from the date 
of sale: 

Provided that the time for payment 
of the cost of the stamp may for good 
and sufficient reasons, be extended at the 
discretion of the Recovery Officer up to 
thirty days from the date of sale: 

(i) In default of payment of the pur- 
chase money within the period mention- 
ed in clause (h), the deposit may, if the 
Recovery Officer thinks fit, after defray- 
ing the expenses of the sale, be forfeited 
to the State Government and the default- 
‘ing purchaser shall forfeit all claims to 
the property or to any part of the sum 
for which it may subsequently be sold. 

(i) Every resale of immovable pro- 
perty in default of payment of the amount 
mentioned in clause (h) within the period 
allowed for such payment shall be made 
after the issué of a fresh proclamation in 
the manner and for the period herein- 
before prescribed for the sale. 


eae 4 - eae 


(3) was eS 
(4) ius a isi 
(5) ci 


(6) (i) On the expiration of thirty 
' days from the date of sale, if no applica- 
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tion to have the sale set aside is`made for 
if such application has been made and re- 
jected, the Recovery Officer shall make 
an order confirming ‘the sale: 


Provided that, if he shall have reasons 
to think that. the sale ought to be set 
aside notwithstanding that no such appli- 
Cation has been made or on grounds other 
than those alleged in any application 
Which has been made and rejected, he 
may after recording his reasons in writing 
set aside the sale. 


(ii) Whenever the sale of any immov- 
able property is not so confirmed or is 
set aside, the deposit or the purchase 
money, as the case may be; shall be re- 
turned to the purchaser, 

(iii) After the confirmation of any 
such sale the Recovery Officer shall grant 
a certificate of sale bearing his seal and 
Signature to the purchaser, and such 
certificate shall state the property sold 
and the name of the purchaser and it 
Shall be conclusive evidence of the fact 
of the purchase in all Courts and tribunals, 
where it may be necessary to prove it 
and no proof of the seal or signature of- 
the Recovery Officer shal] be necessary 
unless ‘the authority before whom it is 
produced shall have reason to doubt its 
genuineness, 


(iv) An order made under this sub- 
tule shall be final and shall not be Hable 
to be questioned in any suit or other legal 
proceedings. 


(7) 
(8) ios eas 
6. Clause (h) of sub-rule (2) of 
Rule 66 of the Rules including the provisa 
thereunder clearly lays down that the 
amount required for the general stamp 
for the sale certificate has to be paid 
within 15 days from the date of sale and 
in any case within thirty days from the 
date of sale if the Recovery Officer ex- 
tends the time for payment of this amount 
upto that period. There can be no doubt 
that there is no power given to the Re- 
covery Officer to extend the time for 
payment of cost of the stamp beyond 
thirty days from the date of sale. This 
outside limit of thirty days from the date 
of sale is fixed for payment of the cost of 
stamp even though there is no power to 
extend the time for payment of the re- 
mainder of the purchase money beyond 
fifteen days from the date of sale provid- 
ed therein. The reason is obvious. Sub- 
rule (6) of Rule 66 of the Rules provides 
that on expiration of thirty days from the 
date of sale, if there is no pending appli- 
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cation to have the sale set aside, the Re- 
covery Officer shall make an order con- 
firming the sale. Thus, when there is no 
possibility of the sale being set aside, on 
expiration of thirty days from the date of 
sale, the Recovery Officer must proceed 
to confirm the sale. On the sale being 
confirmed in accordance with clause (i) of 
sub-rule (6), the Recovery Officer is bound 
to grant a certificate of sale as provided: 
in clause (iii) of sub-rule (6). It is clear 
that grant of a certificate of sale on con- 
firmation of the sale is imperative and 
















tived by the rule. 
that an outside limit of thirty days for 
payment of the cost of stamp is fixeca by 
clause (h) of sub-rule (2) of Rule 6£ of 
the rules in the manner already stated. 
We have no doubt that these provisions 
negative the view taken by the Board of 
Revenue and also canvassed by Shri 
Vijayvargiya that grant of the sale certi- 
ficate can be deferred till payment of the 
cost of stamp while the sale could -be con- 
firmed on payment of the entire purchase 
ioney within specified period. 

7. In our opinion, clauses (i) and 
(j) of sub-rule (2) of Rule 66 of. the Rules 
also support the above conclusion. CL (i) 
provides for forfeiture of that deposit in 
the discretion of the Recovery Officer in 
the event of the purchase money not be- 
ing deposited within the period mention- 
ed in clause (h) of sub-rule (2) of Rule 66. 
This deposit is obviously the one made 
under clause (g) at the time of purchase 
of 25 per cent of the price. Clause (i) by 


‘itself doss not direct resale of the pro- 


perty in the event of failure to deposit 
purchase money within the time men- 
tioned in Clause (h). No other provision 
has been pointed out to us wherein a 
direction for resale is made on failure to 
deposit the purchase money in accordance 
with clause (h). . However, it is rightly 
not disputed that in the event of the pur- 
chaser failing to deposit remainder of the 
purchase money within the prescribed 
period in accordance with clause (hb); a 
resale is automatic. .We find no reason 
to take the view that a different conse- 
quence was intended by the legislature, 
in case of a default in payment of the 













Moreover, clause (j) 

provides that a fresh proclamation in the 

manner prescribed shall be issued before 

‘every resale of immovable property in 

efault of payment of the amount men- 
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tioned in clause (h) within the period al- 
lowed for such payment’. Clause (j) in 
using the words ‘in default of payment 
of the amount mentioned in Clause (h)’ 
obviously provides for both the payments 
required to be-made in accordance with 
clause (h) which includes the payment of 
the cost of the stamp. We have no doubt 
that a resale of the property in case of 
default in payment of the cost of stamp 
within the period allowed in clause (h) is 
equally implicit as it is undoubtedly in 
case of default in payment of the remain- 
der of the purchase money within the 
period allowed. Such a result is obvious 
from the scheme of these rules and from 
a reading of all of them together in order 
to give effect to every provision. . The 
view taken by the Board of Revenue and 
reiterated by Shri Vijayvargiya, if ac- 
cepted, would result in rendering the 
proviso in clause (h) superfluous and in 
adding words to these rules which are 
not there. The language of sub-rule (6) 
will also requiré mutilation since the 
plain words thereof would be unworkable 
in that situation, 


8. There are: similar provisions 
contained in Order 21 of the Code of Civil 
Procedure which have been held to be 
mandatory by the Supreme Court in 
Manilal Mohanlal v. Sardar Sayed Ahmed, 
(AIR 1954 SC 349). Rule 85 of Order 21, 
Civil Procedure Code as amended in Mad- 
ras and applicable also to Andhra Pra- 
desh is similar to clause (h) of sub-rule (2) 
of Rule 66 of the Rules with which we 
are concerned while the amended Rule 87 
applicable there is the same as clause (j) 
of sub-rule (2) of Rule 66 of the Rules., 
The result of these Madras amendments 
is to make the relevant provisions in 
Order 21, Civil Procedure Code substan- 
tially the same as in the aforesaid R. 66 
of the M. P. Co-operative Societies Rules, 
1962. Two Division Bench decisions in 
Mudragada: Suryanarayanamurti v. Sou- 
thern Agencies, (AIR 1962 Andh Pra 271) 
and Ambati Raghavalu v. Mova Venk-| 
amma, (AIR 1962 AP 334) have held that 
the non-payment of the cost of stamp 
within the prescribed period renders the 
sale a nullity resulting in the property 
being resold. No doubt, Rule 86 of 
Order 21, Civil Procedure Code directs 
resale of the property in default of pay- 
ment in accordance with the last preced- 
ing rule i.e. Rule 85 while there is no 
such direction contained in Rule 66 of the 


. Rules with .which we are concerned. 


However, it has already been pointed out 
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that this absence of an express direction 
of resale of the property is also in the 
case of default in payment of the remain- 
ing purchase money so- that there is no 
distinction made in Rule 66 of the Rules 
between the consequences following from 
default in payment of either of the two 
amounts specified in clause (h). This dis- 
tinction between the provisions contained 
in Order 21 of the Code of Civil Proce- 
dure and the present rules does not dis- 
tinguish these decisions. In our opinion. 
these decisions support the conclusion 
that we have reached on the construction 
of the above provisions contained in 
Rule 66 of the Rules. 


9, On the above view taken by 
us, there is no dispute that the sale was 
a nullity for non-deposit of the cost of 
stamp within the period allowed jn 
clause (h) of sub-rule (2) of Rule 66 of the 
Rules. It was, therefore, rightly set aside 
by the Recovery Officer. The impugned 
order dated 31-1-1972 (Annexure C) pass- 
ed by the Board of Revenue discloses an 
error of law apparent on the face of the 
record on account of which it is liable 
to be quashed. 


10. . Consequently, this petition 
succeeds and is hereby allowed. The 
order dated 31-1-1972 (Annexure C) pass- 
ed by the Board of Revenue is hereby 
quashed, In the circumstances of the 
case parties shall bear their own Costs. 
Outstanding amount of security be re- 
funded, 

Petition allowed. 
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Gajadhar, Appellant v. Smt. Rajrani, 
Respondent. 

First Appeal No. 
14-11-1975.* 
0O. 7, R. 11 (b); Ss. 96 and 2 (2) — ïm- 
pugned judgment not merely ordey for 
rejecting point but also one for dismissal 
of suit on merits — Appeal under Sec- 
tion 96 read with Section 2 (2) — Not 
maintainable. 

Where the judgment appealed from 
in reality was not a mere order for re- 


*(Against decree of J. A. Khare, 2nd Addl. 
Dist. J. Jabalpur in Civil Suit No. 39-A 
of 1972, D/~ 15-10-1973). 
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jection of the plaint but also one for dis- 
missal of the suit, it must be held that 
no appeal lay without a decree. (Para 8) 

In such a case the plaintiff instead of 
filing a regular appeal under Section 96 
of the Code against the decree on pay- 
ment of ad valorem court-fees, cannot 
file the appeal under Section 96 read with 
Section 2 (2) of the Code treating the 
judgment to be an order under Order 7, 
Rule 11 (b) of the Code rejecting the 
plaint. (Para 6) 

(B) Court-fees Act (1870), Schedule II, 
Article 17 (vi) — Applicability — Relief 
for appointment of new trustees. 

The relief for appointment of new 
trustees under Section 73 or 74 of the 
M. P. Public Trusts Act is clearly incap- 
able of valuation in terms of money and 
is also not otherwise provided for by the 
Act and, therefore, is covered by Sche- 
dule II, Article 17 (vi). (Para 10) 

(C) Court-fees Act (1870), Schedule WV, 
Article 18 (b) — Word “application — 
Cannot be read as “suit”, (Para 10) 

(D) Court-fees Act (1870), Section 12 
~~ Fimality declared by Section 12 — Ex- 
tent of. 

The finality declared by Section 12 of 
the Court-fees Act means that the parties 
cannot impugn such a decision by prefer- 
ring an appeal but that it does not confer 
on such decisions a complete immunity 
from examination in a higher Court. AIR 
1953 SC 28, Rel, on. (Para 11) 

(E) M. P. Public Trusts Act (30 of 
1951), Ss. 2 (4), 5 and 27 (4) — suit for 
proper management of trust — Document 
declaring trust to be “public trust” under 
Section 5 taken on record under Order 41, 
Eule 27, Civil P. C. — Suit, held, barred 
under Section 27 (4). (Para 12) 
Cases Referred: Chronological Paras 
AIR 1961 SC 832 = (1961) 2 SCR 912 


7, 8 
ATR 1961 Cal 491 (FB) 8 
AIR 1953 SC 28 = 1953 SCR 197 il 


AIR 1928 Bom 20 = 29 Bom LR 1577 
9, 10 
B. C. Verma, for Appellant; B. P. 


Argal, for Respondent. 


A. P. SEN, J.:— This appeal, filed by 
the plaintiff, is directed against a judg- 
ment of the Additional District Judge, 
Jabalpur Camp Katni dated 15th October, 
1973, dismissing the plaintiff’s suit for the 
proper management of a private trust. 

The suit out of which this appeal 
arises, was brought by the appellant 
Gajadhar, as plaintiff, against the respon- 
dent-defendants No. 1, Mst. Rajrani widow 


—— 
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of Bhaironprasad, founder of the trust 
and No 2, Arjunsingh, one of the two 
trustees appointed by him, seeking the 
following among other reliefs— (i) for the 
appointment of new trustees and for de- 
livery of possession of trust property to 
them, on removal of the defendant No. 2 
Arjunsingh, as a trustee, and (ii) for a 
mandatory injunction directing the res- 
pondent-defendants to restore back the 
deities Sri Radhakishan and Sri Laxmi- 
narayan from village Khera to village 
Badhaiya-Khera, i.e. the place of their 
original abode. 


2. The plaintiff's suit was brought 


` on the allegation that his brother Bhairon- 


prasad, the creator of the trust, had by 
trust-deed dated 14-4-1934, Ex. P-1, con- 
stituted a private trust, by. dedicating 35 
acres of bhumiswami land and a house in 
village Badhaiya-Khera, to his two family 
deities Sri Radhakishan and Sri Laxmi- 
narayan, he making himself the shebiat 
thereof, and appointing the defendant 
No. 2 Arjunsingh and one Patel Tilak- 
singh to be the two trustees. Of the two 
trustees, Patel Tilaksingh died in 1964 but 
it was alleged that the defendant No. 2 
Arjunsingh, the surviving trustee, had not 
appointed another trustee, contrary to 
the wishes of the creator of the trust. 
This failure on his part to appoint an- 
other trustee has, it is said, resulted in 
mismanagement of the trust property. It 
is further alleged that the trust property 
was worth Rs. 70,000/~ yielding an income 
of Rs. 2,000/- annually but the defendants 
had not maintained any accounts thereof, 
nor they got the same audited, 


o3 The plaintif alleges that under 
the terms of the trust-deed, Ex. P-1, the 
defendants were bound to maintain ac- 
counts of the income of the trust `pro- 
perty, and had to build a temple at vil- 
lage Badhaiya-Khera out of such income 
and to consecrate -the deities therein, 
but contrary to the terms of the trust 
deed: had failed to maintain any accounts 
or get them audited nor they have built 
any temple as enjoined in the trust deed. 
On the contrary the defendants had, it is 
alleged, removed the two deities from vil- 
lage Badhaiya-Khera to village Khera 
and installed them in a public temple 
there, contrary to the wishes of the late 
Bhaironprasad. This action of theirs, it 
was said, constitutes a breach of the trust 
and, therefore, the plaintiff seeks his own 
appointment, being the brother of the 
founder, as one of the two trustees, for 
the removal of the defendant No, 2 
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Arjunsingh, as a trustee, and for a manda- 
tory injunction directing. the defendants 
to restore back the deities Sri Radha- 
kishan and Sri Laxminarayan to their 
original abode in village Badhaiya-Khera. 

4, In paragraph 5 of the plaint, 
the plaintiff averred: - 

As the plaintiff is one of the eldest 
members of the family to which the pri- 
vate trust in question relates, and is the 
real brother of the creator of the trust, 
interested in giving effect to the purpose 
of the trust, he seeks his cwn appoint- 


Rajrani (Sen J.) 


' ment as one of the two trustees. 


In the prayer clause, the reliefs sought, 
inter alia, were: 

(a) “mandatory injunction directing 
the defendants to restore back the deities 
Sri Radhakrishna and Laxminarayan from 
Kheri to their original abode in village 
Badhaiya Khera.” 

(b) “the removal of the defendant 
No. 2 as a trustee of the trust created by 
Bhairon Prasad vide deed of trust dated 
14-4-1934.” 


(c) “appointment of two new Trust- 
tees in place of the two original Trustees 
mentioned in the Trust-deec. dated 14-4- 
1934-and delivery of possession of the 
Trust-property to them.” 


5. The judgment under appeal is 
a composite one. The learned. trial Judge 
has..non-suited the plaintiff holding that 
the suit, as framed, is not properly con- 
stituted, as the plaintiff has no sufficient 
interest in the trust. property and has no - 
right to sue independent of the two dei- 
ties, while substantially upholding his 
claim, as also made a direction in terms 
of Order 7, Rule 11 (b) of the Code of | 
Civil Procedure, for the rejection of the 
plaint. i 

On merits, the learned trial Judge . 
has held that (i) the trust-deed, Ex. P-1, . 
created a valid religious endowment of 
the trust property to the two deities, Sri 
Radhakishan and Sri Laxminarayan; (ii) - 
there was no need for the plaintiff to. 
bring a suit under Section 8 cf the Madhya . 
Pradesh Public Trusts Act as the Regis- 
trar of Public Trusts has made no en- 
quiry under Section 5 of the Act, nor 
recorded any findings or made any entries 
that the ‘trust created by the deed, Exhi- 
bit P-1, was a public trust; (ii) the Re- 
gistrar of Public Trusts was not a neces~ 
sary party to the suit and, therefore, his 
non-joinder was not fatal: fiv) the trust 
was a private trust and not a public trust 
and, therefore, the suit was not hit by 
Section 92 of the Code, nor barred either 


100 M. P. [Prs, 5-9] 


under Section 27 (4) or Section 32 (1) of 
the Madhya Pradesh. Public Trusts Act; 
(v) the defendant No 2 Arjunsingh was 
by necessary implication bound to main- 
tain accounts of the trust property, along 
with his co-trustee Patel Tilaksingh; 
(vi) the founder of the trust had directed 
that from the net savings of the income 
from the trust, a separate temple should 
be constructed at village Badhaiya-Khera 
and that the deities of Sri Radhakishan 
and Sri Laxminarayan should be installed 
therein, but the defendants, contrary to 
the terms of the deed, had failed to carry 
out these directions; (vii) there was ap- 
parent mismanagement of the trust pro- 
perty and that the shifting of the two 
deities to a public temple at village Khera 
was contrary to the terms of the trust- 
deed, Ex. P-1, as also the wishes of the 
late Bhaironprasad. 


6. The appeal must fail on two 
grounds. First of all, the appeal does not 
meet with the mandatory requirements of 
Order 41, Rule 1 of the Code of Civil Pro- 
cedure, as the memorandum of appeal is 
not accompanied by a certified copy of the. 
decree. There can be no doubt that in 
the instant case, the decree is a formal 
expression of adjudication of the rights 
of the parties and, therefore, constitutes 
a ‘decree’ within the meaning of Section 2 
(2) of the Code. That being so, the judg- 
ment recorded by the learned trial Judge 
was, in fact, followed by a decree. The 
plaintiff instead of filing a regular appeal 
under Section 96 of the Code against the 
decree on payment of ad valorem court- 
fees, filed the appeal under Section 96 
lread with Section 2 (2) of the Code treat- 
ing the. judgment to be an order under 
Order 7, Rule 11 (b) of the Code reject- 
ing the plaint. That was clearly not per- 
(missible. 


7. From the nature of the findings 
arrived at, it is quite apparent that the 
learned trial Judge has dismissed the 
plaintiff’s suit on merits. The operative 
part of the judgment reads as follows :— 

“A. The plaintiff is required to pay 
deficit court-fees of Rs. 1,365/- within one 
month from today without fail, failing 
which the plaint shall stand rejected 
automatically under Order 7, Rule 11, 
Civil P. C. without further reference to 
this Court. The fact of payment or non- 
payment of the deficit court-fees be noted 
in the order sheet and thereafter the de- 
cree be drawn up. 

B. On merits, the suit for removal of 
Arjunsingh as a trustee and for appoint- 
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. ment of two new trustees and for deli- 


very of possession of trust properties men- 
tioned in Ex. P-1 deed of endowment, for 
a mandatory injunction requiring resto- 
ration of two deities Sri Radhakishan and 
Sri Laxminarayan from Khera to resi- 
dential house of defendant No. 1 Smt. 
Rajrani at village Badhaiya Khera, fails 
entirely and the same is hereby dismissed. 
In the decree the details of the lands be 
Biven as per Ex. P-8 Jamabandi while 
the description of the house and utensils 
and moveables (excepting cattle heads) 
shall be as per Ex. P-1.” 

In view of this, the plaintiffs remedy was 
by way of an appeal against the decree. 
The requirement of Order 41, Rule 1 of 
the Code of Civil Procedure that certified 
copy of the decree should be filed along 
with the memorandum of appeal is 
mandatory, and, therefore, in the absence 
of the decree, the filing of the appeal by 
the plaintiff was incomplete, defective and 
incompetent. [See, Jagat Dhish Bhargava 
v. Jawahar Lal Bhargava, AIR 1961 SC 
832]. The appeal must, therefore, fail on 
that account. 

8. The contention based on Bibhas 
Mohan Mukherjee v. Hari Charan Baner- 
jee, AIR 1961 Cal 491 (FB) is wholly mis- 
conceived. The decision of their Lord- 
Ships of the Calcutta High Court turned 
on the meaning of the word ‘dismissed’ 
contained in S. 8-B (3) of the Court-fees 
Act, which was a special provision inserted 
by local amendment. -There, there was no 
decision on the merits. Section 8-B (3) 
of the Court-fees Act, Bengal Amend 
ment, provided for dismissal of a suit for 
non-payment of court-fees. Their Lord- 
ships held, whether the suit was dismiss- 
ed under Section 8-B (3) of the Court-fees 
Act or whether the plaint be rejected 
under Order 7, Rule 11 (c) of the Code. 
the result ultimately was the same. In 
substance, the dismissal of the suit under 
Section 8-B (3) of the Court-fees Act was 
an order of dismissal of the plaint. The 
decision in Bibhas Mohan Mukherjee v, 
Hari Charan Banerjee (Supra), is there- 
fore, clearly distinguishable. In the ‘pre- 
sent case the plaintiff's suit has been dis- 
missed after an adjudication on merits, 
The judgment appealed from, in reality, 
was not a mere order for rejection of the 
plaint but also one for dismissal of the 
suit. It must, therefore, be held that no 
appeal lay without a decree, as laid dowr 
in Jagat Dhish Bhargava v. Jawahar Lal 
Bhargava, (AIR 1961 SC 832) (supra). 

g. In the second place, the appeal 
must also fail on merits, The learned 
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trial] Judge has held that the relief of re- 
moval of trustees and appointment of two 
new trustees does not fall under Sche- 
dule II, Article 18 (b), but it is governed 
by the residuary clause in Schedule II, 
Article 17 (vi) of the Court-fees Act. For 
the applicability of this clause, the suit 
must be incapable of valuation in terms 
of money and must not be otherwise 
provided for by the Act. These condi- 
Placing reliance on 
the decision in Nathabhai Devidas v. 
Vaghjibhai Jhaverbhai, AIR 1928 Bom 20 
it is urged that the view of the learned 
trial Judge that Article 18 (b) concerns 
an application for appointment of rew 
trustees under Sections 34, 72, 73 or 74 
of the Trusts Act and not a suit founded 
on Section -73 or 74 of the Act, is not cor- 
rect. The contention cannot be accepted. 


10. %In Nathabhai Devidas v. Va- 
ghjibhai Jhaverbhai, (AIR 1928 Bom 20) 
(Supra) the. Court was not dealing with 
the question of court-fees i.e, whether 
a suit of this kind would fall under Sche- 
dule II, Art. 18 (b). The observation there 
that applications for removal of trustees 
can undoubtedly be brought. by a suit is, 
therefore, not conclusive of the matter. 
The relief sought by the plaintiff, in sub- 
stance, is a combination of two reliefs 
viz., relief of removal of trustees and ap- 
Pointment of two new trustees, inclucing 
himself being the brother of the founder, 
and relief of possession of the suit lends 
and house. The relief for appointmen: of 
new trustees under Section 73 or 74 of 


the Trusts Act is . clearly incapable of. 


valuation in terms of money and is also 
not otherwise provided for by the Act 
and, therefore, is covered by Schedule II, 
Article 17 (vi). The word “application” 
in Schedule II, Article 18 (b) cannot. in 
our opinion, be read as a “suit”. The re- 
lief of possession had to be valued ur.der 
Section 7 (iv) (d) of Court-fees Act. When 
the plaint is read as a whole, it is quite 
clear that the plaintiff is virtually sesk- 
ing the relief of possession. The decision 


of the learned trial Judge, therefore, 
calls for no interference. 
11. We may, however, observe 


that the contention raised by the respon- 
dent based on Section 12 of the Court- 
fees Act cannot be accepted. The fina- 
lity attached to the decision of the learn- 
ed trial J udge under Section 12, does not 
‘stand in the way of the plaintiff in ques- 
tioning the vorrectness of that decision. 
The point is concluded by the decision of 


their Lordships in Nemi Chand v. The 
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Edward Mills Co. Ltd:, AIR 1953 SC 28 
where they observed :— 

"the finality declared by Section 12 
of the Court-fees Act means that the par- 
ties cannot impugn such a decision by 
preferring an appeal but that it does not 
confer on such decisions a complete im- 
munity from examination in a higher 
Court. In other words, Section 12 when 
it says that such a decision shall be final 
between the parties only makes the deci- 
sion of the Court on a‘ question of court- 
fee non-appealable and places it on the 
same footing as other interlocutory non- 
appealable orders under the Code and it 
does no more than that.” 


"If a decision under Section 12 is 
reached by assuming jurisdiction which 
the Court does not possess or without ob- 
serving the formalities which are pres- . 
cribed for reaching such a decision, the 
order obviously would be revisable by 
the High Court in the exercise of revi- 
sional powers”, Similarly, when a party 
thinking that a decision under Section 12 
is palpably wrong takes. the risk of his 
plaint being rejected or svit dismissed 
and then appeals from the order reject- 
ing the plaint or from the decree dismis- 
sing the suit but not from the decision on 
the question of court-fee, then it js open 
to him to challenge the interlocutory 
order even on the question of court-fee 
made in the suit or appeal. The word 
‘finality’ construed in the limited sense in 
which it is often used in statutes means 
that no appeal lies from an order of this 
character as such and it means no more 
than that.” 


12. The suit must also fail for an- 
other reason. The respondent No. 1 has 
made an application under Order 41, 
Rule 27 of the Code of Civil Procedure, 
for taking on record the order of the Re- 
gistrar of Public Trusts, Patna, dated 
23-8-1975 by which the trust has been 
declared to be a ‘public trust’ under Sec- 
tion 5: of the Madhya Pradesh Public 
Trusts-Act. We are of the view that it 
is necessary to take the document on re- 
cord as additional evidence under O. 41, 
R. 27 of the Code, for a proper and ea 
tual adjudication of the suit. The docu-, 
ment is, accordingly, taken on record. 
The finality of that order cannot be as- 
sailed except by a suit under Section 8 of 
the Act. No such suit has evidently been, 
filed by the plaintiff. The trust, there- 
fore, be regarded as a “public trust” with- 
in the meaning of Section 2 (4) of the 
Act. That being so, the jurisdiction of 
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the Civil Court is clearly barred under 
Section 27 (4) of the Act, from entertain- 
ing a suit relating to a public trust under 
Section 92 of the Code of Civil Procedure, 
in respect of which an application can be 
made under Section 26 of the Act. The 
remedy of the plaintiff, therefore, now 
lies by way of an application under Sec- 
tion 26 of the Madhya Pradesh Public 
Trusts Act. Incidentally, we may advert 
to the document, Ex. D-3, which shows 
that the plaintiff had himself applied for 
registration of the trust as a “Public 
Trust”, 

13. The result, therefore, is that 
the appeal fails and is dismissed with 
costs. Counsel’s fee as per schedule or 
certificate whichever is less. 

Appeal dismissed. 
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C. KONDAIAH AND P. D. MULEY, JJ. 

Swami Indradevanand Guru Swami 
Shri Parmanandji, Petitioner v. The State 
of M, P. and others, Respondents. 

Mise. Petn. No. 173 of 1974, D/- 7-9- 
1976. 

(A) M. P. Public Trusts Act (30 of 
1951), Ss. 5 (1), 6, 7 and 8 — Right of suit 
when arises, 


The right of suit under Section 8 of 
the Act arises on the finding by the Re- 
gistrar under Section 6 that a trust is a 
public trust. It does not depend upon 
the entry of such finding in the register 
Or upon the publication of such entries 
under Section 7 of the Act. The party 
agprieved by the finding, can file the suit 
under Section 8 of the Act challenging 
the finding, without waiting for the en- 
tries having made in the Register or for 
publication of the same under Section 7. 

(Paras 6, 7) 

(B) M.P. Public Trusts Act (30 of 
1951), Sections 25, 26, 27 — Stage at which 
sections come into play. 

The provisions of Sections 25 to 27 
would come into play or operation at a 
later stage, that is, after the registration 
of the public trust and entries made to 
that effect, but not before or at the stage 
of registration of a public trust. ~ 

(Para 8) 

(C) Civil P. C, (1908), S. 92— Suit 
under — Maintainability — (M. P. Public 
Trusts Act (30 of 1951), Ss. 8, 25 to 27), 
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Parmanandji v, State (Kondaiah J.) 


A. I. È. 


The suit under Section 92 of thə 
Code of Civil Procedure is not entertain- 
able by any Court on any matter in res- 
pect of which an application can be made 
under Section 26 of the M. P. Public 
Trusts Act. (Para 8) 

A suit under Section 8 of the Act is 
not barred by the provisions of Section 92 
of the Code. The cause of action for a 
civil suit under Section 8 is altogether 
different from the cause of action for a 
suit under Section 92 of the Code of Civil 
Procedure. (Para 8) 


_ (D) Constitution of India, Article 226 
— Equally efficacious alternative remedy 
open to party by way of suit — Petition 
under Article 226 will not be entertained. 

In answer to a notice by the Regis- 
trar of Public Trusts under Section 5 (1: 
of the M. P. Public Trusts Act (30 of 1951) 
to the Mahant of a temple (petitioner) 
why proceedings should not be taken 
against him under the said Act for not 
applying for registration of the trust 
under the Act, the Mahant claimed that 
there was no public trust. After due en- 
quiry the Registrar gave a finding that it 
was a public trust and framed a scheme 
for the administration of the trust. The 
Mahant (petitioner) challenged the vali- 
dity of the order under Article 2926 of the 
Constitution. Held: that the petitioner 
had an alternative effective remedy by a 
suit under Section 8 of the Act and there- 
fore the High Court would not entertain 
the petition. AIR 1976 Madh Pra 110, 
Distinguished; ATR 1964 SC 1419 and AIR 


1967 SC 1401, Rel. on. (Paras 8, 10) 
Cases Referred: Chronological Paras 
g 1976 Madh Pra 110 = 1976 MPLJ 

3 8 


AIR 1967 SC 1401 = (1967) 2 SCR 751 8 
AIR 1967 SC 1742 = (1967) 1 SCR 110 


9 
AIR 1964 SC 1419 = (1964) 15 STC 468 
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S. K. Agarwal, for Petitioner; M. L. 
Agarwal (for No. 6) and S. L, Garg (for 
Nos. 4, 5, 7, 10, 11 to 13 and 15), for Res- 
pondents. 


KONDAIAH, J.:— The petitioner 
Claims to be the mahant of Shitaleshwar 
Mahadeo Temple situated at Karnalpura 
Indore. His mahantship descended on 
him according to guru-shishya parampara, 
a custom and usage recognized by the 
then Holkar State. In that capacity as 
mahant he is holding the properties ex- 
clusively to himself. The Registrar of 


Public Trusts, Indore, had issued a notice 


we 
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to him on 29-1-1969 under Section 5 (1) 
of the Madhya Pradesh Public Trusts Act, 
1951: (hereinafter called “the Act”), calling 
upon him to show cause why he should 
not be proceeded against under the Act 
for not getting the trust registered uncer 


- Section 4 as public trust. The petitioner 


made representations to the Registrar in 
writing to the effect that there was- no 
public trust and the temple and the pro- 
perties belong to him personally. There- 
after the Registrar issued a notice under 
Section 5 (2) of the Act for holding an 
inquiry as to whether the properties men- 
tioned therein are or are not public trust 
properties. The aforesaid notice An- 
nexure “D” was published in the gazette 
of Madhya Pradesh on 4-4-1969. The 
Registrar directed the Sub-Divisional 
Officer to enquire into the matter and 
submit a report. ‘The report of the Sub- 
Divisional Officer was to the effect that 
‘the temple in question was not ‘a public 
trust. -This report was dated 15-7-1970. 
The Repistrar remitted the matter back 
for further report on the question whe- 
ther there iş a public trust or not and in 
ease there is a public trust, who could 
be made the trustees. On further inquiry 
the Sub-Divisional Officer‘ submitted his 
report on March 22, 1971, to the effect 
that the temple and the properties in 
question constitute a public trust and gave 
a list of persons to be appointed as trus- 
tees. The Registrar by his order dated 
May 31, 1974 (Annexure ‘E’) declared the 
Shitaleshwar Mahadeo Mandir as a public 
trust and the petitioner only a manager 
and pujari of the institution and that the 


properties in question belong to the afere- 


said public trust. He has further framed 
a scheme for the management of the 
public trust and the properties belonging 
to it and declared the petitioner and 13 
others as trustees after removing the 
petitioner from exclusive management of 
the properties of the institution. In the 
aforesaid order the Registrar has given 
definite findings that the institution ` in 
question is a public trust: and the proper- 
ties are trust properties and the pəti- 
tioner is not the exclusive owner of the 
properties and the institution and is only 
a manager or pujari of this temple and 
the properties: Aggrieved by the deci- 
sion and the findings given by the Regis- 
trar the petitioner thas approached this 
Court to have this impugned order quash- 
ed and for -issuance:-of appropriate writ 
or direction for the management of the 
properties and to continue him in the 
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management of the- properties and the 
temple, po os 


2. The petitioner filed Annexures 
A, A-1, A-2 (the original gift deed), B, 
B-1. B-2 (the original sanad), C and D 
(the notices under Section 5 of the Act) 
and the other records in support of his 
case. Respondents 1 to 3 filed a return 
to the effect that the petitioner’s claim 
that the institution and the properties 
belong to him personally is not true and 
it is a public trust and the properties are 
trust properties and the petitioner is only 
a manager or pujari of the temple and 
the lands in question have been described 
as entered “Shri Mahadev Inam Devas- 
than Manager Vidhtanand Guru Vivek- 
anand” in the Jild-Bandobast (settlement 
records) of the year 1925-26 and the 
ownership of the land vested in the Maha- 
dey Devsthan and Shri Indradevanand 
the petitioner was described. as the mana- 
ger, the petitioner has an alternative 
effective remedy by a suit under Section 8 
of the Act and the writ petition must be 
dismissed, ) 

3. Shri S. K. Agrawal, learned 
counsel appearing for the petitioner, con- 
tended that the Registrar has no power 
and jurisdiction to pass the impugned 
order in so far ag it relates to the re- 
moval .of his client from exclusive 
management and declaring 13 others 
along with him as trustees of the institu- 
tion, that Shitaleshwar Mahadey Mandir 
is not a public trust but a private institu- 
tion exclusively owned by the petitioner 
and the properties belong to him and the 
Registrar should have recourse to Sec- 
tions 25, 26 and 27 of the Act for the ap- 
pointment of the trustees, that in any 
event, there is no proper inquiry and the 
inquiry was defective and there was no 
notice nor notification as contemplated by 
Rule 5 and consequently the entire pro- 
ceedings .are illegal, erroneous and liable 
to be quashed. This claim of the peti- 
tioner is resisted by the learned Deputy 
Government Advocate contending inter 
alia, that the writ petition is liable to be 
dismissed in limine on the ground that 


‘the petitioner has effective end efficacious 


alternative remedy by way of suit under 
Section 8 of the Act and even on merits 
the inquiry by the Registrar under Sec- 
tion 5 is just, proper ana valid and the 
Registrar thas recorded his findings after 
due and proper inquiry under Section 6 
to the effect that the institution is a pub- 
lic trust and the properties are trust pro- 
perties and there is ample material in 
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support of this conclusion and the reve- 


nue records and other materials support > 


his conclusion and the Registrar is justi- 
fied in framing the scheme for the 
‘management of the trust properties as 
such scheme is in the interests of the in- 
stitution as well as the general public. 
Shri S. L. Garg learned counsel appear- 
ing for the other trustees, respondents 
Nos. 5, 7, 10 to 13 and 15, reiterated the 
stand taken by the Deputy Government 
Advocate and laid much stress on the 
availability of the alternative remedy to 
the petitioner. In reply, Shri S. K. Agra- 
wal maintained that the alternative re- 
medy by way of suit under Section 8 is 
not available to him in view of the. fact 
that the Registrar has not made entries of 
the findings under Section 7 (1) and no 
publication of the same has been made 
under that section, that the suit is not an 
effective remedy as the Registrar has not 
recorded findings on all the matters speci- 


fied in Section 5, and the impugned order - 


ig illegal and without. jurisdiction. 


4. Upon the respective contentions 
of the parties the following questions 
arise for decision. 


(i) Whether on the facts and circum- 


stances the petitioner has an effective 
alternative remedy by way of a suit 


. under Section 8 of the Act? 


(ii) Whether Shitaleshwar Mahadev 
Mandir is or is not a public trust and 
whether the properties in question are or 
are not trust properties but the private 
properties of the petitioner ? 


5. We shall first take up the ques- 
tion relating to alternative remedy of a 
suit under Section 8 of the Act. In order 
to appreciate the respective contentions 
of the parties in this regard it is not only 
profitable but necessary to refer to the 
scheme of the Act and, in particular, to 
the provisions pertaining to registration 
of public trust. The Act has been enacted 
to regulate and to make better provisions 
for the administration of public, religious 
énd charitable trusts in Madhya Pradesh. 
The Act consists of six chapters having 38 
sections. Chapter I refers to the short 
title, extent and operation of the Act and 
definitions, Section 2 (4) defines “Public 
Trust” as an express or constructive trust 
for a public, religious or charitable pur- 
Pose and includes a temple, a math, a 
mosque, a church, a wakf or any other 
religious or charitable endowment and a 
society formed for a religious or chari- 
table purpose. “Register” is defined in sub- 


section (5) meaning a register maintained 
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under sub-section (2) of S. 3 of the Act, 
Sub-section (6) of Section 2 defines “Ra- 
gistrar” as Registrar of Public Trusts, in- 
dicated under Section 3 (1) of the Act. 
Chapter II consisting of Sections 3 to 12 
deals with registration of public trus-s. 


Under Section 3 (1) the Collector shell- 


be the Registrar of Public Trusts in res- 
pect of every public trust in his district. 
The Registrar has to maintain a register 
of public trusts under sub-section (2) of 
Section 3. He has also to maintain such 
Other books and registers and in such 
form as may be prescribed. ‘The ‘work- 
ing trustee’, who is defined in Section 2 
(9) of the Act as a person who for tte 
time being either alone or in associaticn 
with some other person or persons ač- 
ministers the trust property, has a statv- 
tory duty under Section 4 (1) to apply to 
the Registrar having jurisdiction for the 
registration of the public. trust, within 
three months from the date on which the 
section comes into force or from the date 
on which a public trust is created. Tha 
application shall be accompanied by suca 
fee, if any, not exceeding five rupees as 
May be prescribed. The application shall 
also contain the particulars specified in 
Clauses (i) to (x) of sub-section (3) af 
Section 4. The Registrar has to proceed 
with the application for registration of a 
public trust and decide about the regis- 
tration of the public trust. The Regis- 
trar’s decision under sub-section (4) of 
Section 4 is appealable under sub-~sec- 


tion (5) to an officer as the State Govern- .- 


ment may appoint in this regard. Tha 
order of the Registrar under sub-sec- 
tion (4), subject to the decision of appeal 
under sub-section (5) shall be final in 
this regard. Sub-section (1) of Section 3 
prescribes the inquiry to be conducted by 
the Registrar on an application under 
Section 4 The Registrar is bound to 
make an inquiry in the precribed manner 
for the purpose of ascertaining whether 
the trust is a public trust, whether any 
property is the property of such trust, 
the. origin, nature and object of such 
trust, the mode of succession to the Offic2 
of the trustee. of such trust, the names 
and addresses of the trustees and ths 
manager of the trust and other particulars 
specified in. sub-section (1) of Section E. 
The Registrar has to invite all ‘persons 
interested in the inquiry to raise objec- 
tions to such inquiry. He has to give a 
public notice of the inquiry proposed tə 
be made under sub-sec. (1) of S. 5. After 
completion of the inquiry under S. 5 ths 


Registrar has to record his. finding ani 


wr 
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his reasons therefor as to matters 
referred to in Section 5. This. statutory 
duty of recording his findings with reasons 
is provided under Section 6. Section 7 
requires the Registrar to cause entries to 
be made in the register in accordance 
with the findings recorded under £ec- 


tion’ 6 and publish on the notice boarč of . 


his office the entries. made in the rezis- 
ter. -Sub-section (2) of Section 7. makes 
it clear that the entries so made shall be 
final and conclusive. However, they are 
subject to the provisions of the Act snd 
subject to any change under Section 2 of 
the Act or a rule made thereunder. <Any 
person having interest in a public trust 
or in any property found to be trust pro- 
perty, if aggrieved by any finding of the 
Registrar under Section 6 is entitlec to 
file a regular civil suit in a Civil Court 
under Section 8 (1) of the Act and Lave 
such finding set aside or modified. Any 
working trustee also can file a civil suit 
if he is aggrieved by any finding of the 
Registrar. The cause of action for filing 
a civil suit is the finding of the Registrar 
under Section 6. But, . however . six 
months’ time from the date of pubiica- 
tion of the notice under sub-section (1) 
of ‘Section 7 is provided for the purzose 
of limitation. The publication of the 
notice under ‘sub-section (1) of Section 7 
would arise only when the Registrar had 
made entries in the register in accordance 
with the finding recorded by him under 
Section 6. Under sub-section (2) of 3ec- 
tion 8, in the civil suit provided under 
S. 8 (1) a Civil Court has to give notice to 
the State Government through the Regis- 
trar and the State Government shall be 
made a party to the suit if it so desires. 
Under Section 8 (3) the Registrar snall, 
if necessary, correct the entries madz in 
the register in accordance with the fnal 
decision of the suit. Section 9 provides 
for occurrence of any change in the en- 
tries recorded in the register or the neces- 
sity to change the entries, if the worxing 
trustee or any one interested desires to 
have such entries changed in the interest 
of administration of such -public trust. 
Where the working trustee desires to 
have any entries to be altered or changed 
in the interest of the administratior of 
such public trust, the Registrar may, 
after due and proper inquiry, pass appro- 
‘priate orders and change the entries if 
necessary after recording a finding vith 
reasons therefor, and after following the 
prescribed procedure. Section 9 (3) makes 
the provisions of Section 8 to a finding 


under S. 6 (sic). A-provision-is made in 
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Section 10 to intimate to all Collectors 
the entries recorded in the register in 
respect of properties situated in their dis- 
trict whereas Section 11 requires the ex- 
ecutor of a will creating a public trust to 
make an application for registration of 
the trust in the manner provided in Sec- 
tion 4. within six months of the testator’s 
death or within one month from the date 
on which probate of the will is granted. 
Section 12 requires the Civil Court or 
revenue officer to give notice to the Re- 
gistrar when any document purporting to 
create a public trust is produced before 
them. Chapter III consisting of Sec- 
tions 13 and 14 refers to the management 
of trust property whereas Chapter IV re-. 
fers to maintenance of accounts, balanc- 
ing and auditing of accounts, duties .of 
the auditors to prepare balance sheet and 
to report irregularities, preparation of 
budget, its inspection, grant of certified 
copies of documents and returns and 
statements to be furnished to’ the Regis- 
trar. Chapter V refers to the powers of 
the Registrar and control of the Regis- 
trar over a public trust and provides for 
procedure to be followed after receipt of 
the report of the auditor and procedure 
for filing of vacancies, Section 22 of this 


-Chapter provides for the powers of the 


Registrar with regard to the management 
of the trust properties whereas Section 23 
prescribes the procedure after receipt of 
the report by the Registrar. Section 24 
provides for an appeal by an aggrieved 
person from the decision of the Registrar 
under Section 23 to the Court to set aside 
the decision. Sections 25, 26 and 27 may 
be persued more carefully. Under Sec- 
tion 25, the working trustee has to in- 
form the Registrar about any vacancy in 
the Board of Trustees and propose some 
names to fill the same. The. language of 
the section makes it abundantly clear that 


_ the filling up of the vacancy in the Board 


of Trustees would arise only where a 
public trust is under the management of 
the Board of ‘Trustees. On receipt of 
such information the Registrar may issue 
any directions to the working trustee re- 
garding filling of vacancy and in case the 
working trustee fails to give information 
the Registrar may, by order passed in 
writing fill the vacancy and: any person 
having interest in the public trust if ag- 
grieved may apply to the Court for set- 
ting aside the order within thirty days 
from the date, of such order. If the Re- 
gistrer is satisfied that the object of the 
trust has failed and the trust property is 


not being properly managed or adminis- 
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fered and the direction of the Court. is 
mecessary for the administration of the 
public trust, he may. after giving notice 
and opportunity to the working trustee, 
direct him to apply to the Court for 
direction under Section 26. Section 27 
empowers the Court to make or cause to 
make such inquiry as it deems fit and 
pass such orders as it may consider appro- 
priate on the application filed by the Re- 
gistrar under Section 26. Any order 
passed by the Court under sub-section (2) 
of Section 27 must he deemed to be a de- 
cree of such Court and appeal shall He 
therefrom to the High Court under sub- 
section (3) of that section. ‘Sub-section (4) 
prohibits the filing of a suit relating to a 
public trust under Section 92 of the Code 
. of Civil Procedure in respect of any 
matter where an application can be filed 
under* Section 26. Chapter V consisting 
of Sections 22 to 27 would come into play 
only when there is a public trust .and 
when there is a Board of Trustees in 
management but not otherwise Sec 
tions 28 to. 36 constitute Chapter VI which 
deals with miscellaneous matters. This 
in short is the scheme of the Act. 


6. From a perusal of the various 


provisions of the Act we have no hesita-~ 


tion in holding that the cause of action 
for a civil suit contemplated under S. 8 is 
the finding recorded by the Regtstrar on 
completion of the inquiry provided for 
- under S. 5. The cause of action being the 
recording of the finding. by the Registrar 
notwithstanding the entries.: being made 
in the register under Section 7 (1) and 
the publishing of the same on the notice 
board of his office, a civil suit shall 
lie by any working trustee or person hav- 
‘ing interest in the trust property aggriev- 
ed by any finding of the Registrar under 
Section 6. The stress is not on the limi- 
tation.. 
cribed under Section 8 is six months 
from the date of the notice published 
under Section 7 (1). Where no entry or 
entries have been. made in the register in 
accordance with the findings recorded by 
the Registrar under Section 6, the per- 
son or trustee aggrieved by such finding 
has cause of action to file a suit. The 
'tigihht to file a suit under Section 8 does 
not depend upon the Registrar’s making 
the entries in the register or their pub- 
‘lishing on the notice-hoard in accordance 
with Section 7. The legislature has 
‘rightly thought fit and proper in their 
discretion to make the cause of action to 
ile a suit by an aggrieved party not’ to 
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depend upon the unilateral act of the Re- 
gistrar in causing the entry made under 
Section 7 (1). It is an independent cause 
of action which had accrued to the party 
under Section 8 (1). There may be eases, 
as in the present ome, where the entries 
have not been made by the Registrar for 
Some reason or other in the register in 
accordance with his findings recorded 
under Section 6 and no publication. on the 
notice board of his office of the entries 
made by the Registrar. Still, the peti~ 
tioner must be held to have a right to 
file a civil suit under Section 8 if he is 
aggrieved by any findings of the Regis- 
trar recorded under Section 6. 


T. In the present case, the Regis- 
trar has found that the institution im ques 
tion is a publie trust. and the properties, im 
question. are. trust properties and rejected 
the petitioner’s claim that the temple and 
the properties belong to him Personally 
and he is entitled to be in exclusive 
management of the same. This. right of 
the petitioner to institute a civil suit 
under Section 8 .(1) has already accrued 
to him. The period of, limitation pres- 
eribed under. Section 8 is six months 


-from'the date of publication of the notice 


under sub-section (1) of Section % As no 
such notice has been published by the 
Registrar the petitioner is amply within 
the period of limitation to institute a re- 
gular civil suit in the present case, As 
pointed out earlier, the question of publi- 
cation of the notice under Section 7 (1) 
Would arise only after the entries have 
been made in the register by the Regis~ 
trar In accordance with. his finding under 
Section 6. The petitioner can, without 
waiting for the Registrar making appro- 
priate entries. in the register, approach 
the Civil Court and institute a civil suit 
to redress his grievance. 


8. The submission.of Shri Agrawal 
that the procedure prescribed in Ss. 25 
to 27 for. filling of vacancies of the trus 
tees. must be followed in the instamt case 
cannot be acceded to. We are now on the 
question of the right of an aggrieved 
party to file a civil suit under Section 8 
(1). The petitioner has not agreed or 
admitted that the Institution in question 
is a public trust. The provisions of Sec- 
tions 25 to 27 would come into play or 
operation at a later stage, that is, after 
the registration of the public trust and 
entries made to that effect, but not be- 
fore or at the stage of registration of a 
public trust. The provisions of Sec. 25 
itself would. make it abundantly clear bý 
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reading the opening phrase “Where a 
public trust is under the management ofa 
Board of Trustees... .. weer” The suit under 
Sec. 92 of the Code of Civil Procedure is 
not entertainable by any Court on any 
matter in respect of which an application 
can be made under Section 26, (See Sec- 
tion 27 (4)). This will not in eny way 
come in conflict with a suit under Sec- 
fion 8. The cause of action for a civil 
suit under Section 8 is altogether dife- 
rent from the cause of action for a süt 
under Section 92 of the Code of Civil 
Procedure. ‘The Act itself provides srch 
a civil suit under Section 8. Henze, 
judged from any angle, we are satisfed 


that the petitioner has an effective, effica- 


cious and speedy alternative remedy by a 
regular civil suit under Section 8. Tt is 
row well settled that where an equally 
efficacious and effective remedy of re- 
gular suit is open to a writ petitioner ihe 
High Court would not ordinarily enter- 
tain a petition under Article 226 of the 
Constitution of India (See ‘Thansingh v, 
Superintendent of ‘Taxes, AIR 1964 SC 
1419, Tata Engmeering and Locomotive 
Co. Lid. v. Assistant Commissioner of 
Commercial ‘Taxes, AIR 1967 SC 1491). 
The decision of a Division Bench of this 
Court in Bhupendra Kumar Jain v. Y. S. 
Dharmadhikari, 1976 MPLJ 223 = (AIR 
1976 Madh Pra 110) on which strong Te- 


Viance has been placed by Shri Agarwal 


is distinguishable on facts. “Therein the 


petitioner was not challenging the vali- . 


lity of election of any -particular candi- 
date or candidates but the validity of 
the entire course of election and the 
alternative remedy of an election petition 
was held to be not appropriate or equally 
efficacious remedy as in the case on hend, 
This may be seen from the following 
passage of Raina J. who spoke for the 


Court at page 227 (of MPLJ) = (at p. 113. 


of ATR). 


“There is a clear distinction between 
challenging the validity of the electior. of 
a particular candidate on certain grounds 
and challenging the validity of the elec 
fion itself whereby certain candidates at 
fhe election were declared elected. We 
are of fhe view that where- the entire 
election is challenged, an election peti- 
tion would not be an appropriate remedy. 
In any case, it cannot be considered as 
an equally efficacious remedy.” 
Hence fhis decision would not assist the 
petitioner in any way. ; 

9. We are of the view that fhe 
petitioner can institute a regular civil 
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suit under Section 8 of the Act. This 
view of ours gains support from a deci- 
sion of the Supreme Court in Hasan 
Nurani Malak v. S. M. Ismail, AIR 1967 
SC 1742. Therein an inquiry under Sec- 
tion 5 of the Act had been conducted: by 
the Registrar in respect of a trust known 
as Mehdibaug founded in Nagpur in 1891 
and its properties which were in posses- 
sion of the appellant therein and he 
found that it was not a public trust. No 
entry had been made by the Registrar 
under Section 7 (1) about the findings re- 
corded by him under Section 6 nor was 
there any publication under Section 7 (1). 
On November 1, 1956 as a result of the 
reorganisation of States Vidarbha was 
merged in the Bombay State. The res- 
pondents therein filed a fresh application 
before the Registrar under the Bombay. 
Act for making an inquiry. The appel- 
lants aggrieved by the initiation of the 
inquiry by the Assistant Charity Commis- 
sioner Bombay filed a writ petition in 
the Bombay High Court to quash the 
proceedings. The High Court of Bombay 
held that the inquiry was permissible and 
the writ petition was dismissed. In ap- 
peal to the Supreme Court it was held 
that though the entries made by the Re- 
Sistrar are final and. conclusive such fina- 
lity is subject to the decision of a Court 
in a suit under Section 8 challenging find- 
ing of the Registrar and the cause of 
action for such a suit is the finding of 
the Registrar and not the entry Shelat J. 
speaking for the Court observed at p. 1745, 


“The cause of action for such a suit 
thus is fhe finding and not the entry 
which is merely consequential. It is 
therefore not right to say that a suit can- 
not be filed unless the Registrar has made 
the entry. The legislature besides, could 
not have left the right to file a suit on 
the mercy of the Registrar who may or 
may not make the entry. It is equally 
not correct to say that the Registrar has 
not to make an entry if his finding is in 
.. In our view. 
reading Ss. 5, 6, 7 and 8 of the M.P., Act 
it is clear that the Registrar is enjoined 
upon to make an entry in the register of 
public trusts irrespective of whether his 
finding is in the affirmative or in the nega- 
tive. For the entry he has to make is, the 
entry ‘in accordance. with his finding’ 
whatever that finding is.” 


‘Again, at page 1747 the learned Judge 


proceeded to observe: 
“The contention that that inquiry 
was completed is not correct because the 
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Registrar had yet to make the entry of 
his finding which he was bound to make 
under Section 7 of that Act. That being 
the position, the inquiry is saved by sub- 
clause (a) of Section 86 (3) and it is still 
pending and is governed by the M. P. Act. 
In the result a fresh inquiry under the 
Bombay Act while the proceeding under 
the M. P. Act is still pending was not 
competent and the Assistant Charity 
Commissioner was precluded from enter- 
taining it,” . 


10. For all these reasons stated 
above, we answer question No. (1) in the 
affirmative to the effect that the peti- 
tioner has a right to file a suit under Sec- 
tion 8 of the Act. In view of our finding 
on the péetitioner’s right to Institute a re- 
gular civil suit we do not propose to exa- 

mine the merits of the question No. (ii). 
That apart, the question whether a parti- 
cular institution is a public trust and the 
Properties are trust properties is a dis- 
puted question of fact which can be 
more conveniently decided after due 
and proper inquiry and full oppor- 
tunity to the parties in a regular 
civil suit. In this view we -do not 
propose to express any opinion on merits 
lest it may affect the interests of any 
party. The petitioner is at liberty to raise 
all the questions of fact as well as law, 
including the method and the manner of 
inquiry by the Registrar and the right 
and power of the Registrar to frame a 
scheme and appoint new trustees and the 
removal of the petitioner from sole and 
exclusive management of the trust pro- 
perties, in a regular civil suit which can 
be filed by him as provided under Sec- 
tion 8 of the Act and therefore he can 
have no grievance even if no decision is 
given on merits. 


11. The writ petition is therefore 
dismissed with costs payable to the De- 
puty Government Advocate. Counsel fee 
Rs, 250/- (two hundred fifty) payable to 
the Deputy Government Advocate only. 


Writ petition dismissed. 
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Partap and another, Applicants v, 


Smt. Puniya Bai and others, Non-Appli~ 
cants. 


Civil Revyn. No. 880 of 1973, Dj- 
25-11-1975.* 


__ (A) Court-fees Act (1870), Section 7 
(iv) (c) — Relief of declaration that a 
transaction is not binding on -the party 
when to be followed by consequential re- 
lief of setting it aside — Plaint allega- 
tions are decisive as to the nature of the 
transaction sought to be attacked. 


In a suit for declaring an agreement 
or transaction as not binding on the 
party, the question if the consequential 
relief of setting it aside ought or ‘ought 
not be sought depends on whether, in the 
pleadings of the Plaintiff the transaction 
is treated as voidable or void ab initio. 
In the former case, consequential relief 
has to be sought and ad valorem court- 
fee under Section 7 (iv) (c), Court-fees 
Act paid. In the latter, since the tran- 
Saction is non-existing, the question of 
setting it aside does not arise, Court-fee 
need be paid only on the relief of decla- 
ration. - Where the plaint alleged that the 
plaintiff did not execute the sale deed, 
did not receive any consideration of the 
sale and that she was not a party to any 
document of sale, held, that the transace 
tion being treated as non-existent the 
relief of setting aside the sale need not 
be sought. AIR 1971 Madh Pra 1 (FB); 
1974 Jab LJ (SN) 75 and AIR 1949 Nag 
211, Foll. (Paras 5 to 7) 

(B) Contract Act (1872), Sections 18 
and 19 — Contracts void or voidable due 
to misrepresentation. l 


There is a clear distinction between 
fraudulent misrepresentation as to the 
character of a document and as tọ its 
contents. Where the misrepresentation 
is merely in respect of the contents of 
the document, the transaction becomes 
voidable. Where it relates also to the 
character of the transaction, then the 
transaction is rendered void. AIR 1968 


Sc 956, Foll, (Para 7) 
Cases Referred: Chronological Paras 
1974 Jab LJ (SN) 75 5 
AIR 1971 Madh Pra 1 = 1970 MPLJ 363 

(FB) 5 





*(Apainst order of P. C. Jain, Civil Judge, 
Class 2 Amarwara in Civil Suit No. 63 
of 1972, D/- 27-8-1973). 
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AIR 1968 SC 956 = (1968) 2 SCR 797 8 
ATR 1949 Nag 211 = 149 Nag LJ 33 6 


V, S. Pandit, for Applicants; R. P. 
Verma, for Non-Applicants. | 

ORDER :— This is a revision peti- 
tion under Section 115 of the Code of 
Civil Procedure. 

2. Non-applicant No. 1 filed a suit 
for declaration of her title over the land 
in suit and for confirmation of possession 
thereof. She paid court-fees of Rs. £0/- 
on the relief of declaration and of Rs. B5/- 
on the relief of confirmation of possession 
on the basis of half of 20 times of the 
land revenue of the land as she claimed 
only half share therein.. The defendent- 
applicant raised an objection that the suit 
was not properly valued for. court-f2es. 
This objection was disallowed by the trial 
Court. Being aggrieved thereby the ap- 
plicant has filed this revision petition. 

3. ‘The case of the plaintiff as laid 
in the plaint is as follows. She is an old 
illiterate village woman residing in the 
interior of Chhindwara district having no 
knowledge or experience of the working 
of Courts and offices. She owns half 
share in the land in suit. The other half 
is held by her sisters-in-law.. Defencant 
No. 1 who is her uterine brother res.des 
in a nereby village and the plaintiff seeks 
his advice from time to time. Thus he 
wielded considerable influence on her. and 


' gained her confidence. In or about 1371, 


some of the relations of plaintiffs bhus- 
band interfered with her possession cover 
the lands. Plaintiff, therefore, approached 
defendant No. 1 for advice. Defendant 
No.. 1 advised the plaintiff that it would 
be necessary to make an application to 
the Collector, Chhindwata and this would 
entail on expenditure of Rs. 200/-. This 
amount was accordingly paid by the plain- 
tiff to defendant No, 1. On the aforesaid 
representation the defendant No. 1 took 
the plaintiff to Chhindwara and he 
managed to secure her thumb impression 
on some papers on the representation that 
she was merely making a petition to the 
Collector. Thereafter she was produced 
before an officer and she said ‘yes? to 
every question put to her directly. Leter 
on the plaintiff came to know that defen- 
dant No. I had fraudulently obtained her 
thumb impression on the sale-deed. She 
immediately sent for defendant No. 1 and 
accused him of cheating her and there- 
upon defendant No. 1 expressed regret 
and agreed to execute deeds-of retransfer. 
As the defendant No. 1 did not do any- 
thing thereafter and on the other hand 
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transferred the. lands to defendants 2 to 5 
on 1-4-1972, the plaintiff filed this suit. 


4. The contention of the learned 
counsel for the applicants is that since 
the non-applicant No. 1 was a party to 
the sale-deed which was ostensibly for a 
consideration of Rs. 18,000/- it was neces- 
sary for her to seek the relief of cancella- 
tion of the document and as such she was 
bound to pay ad valorem court-fees on 
the sum of Rs. 18,000/-. In respect of his 
contention he relied upon a number of 
decisions to which I shall presently refer. 


5. Learned counsel for the appli- 
cant relied mainly on the Full Bench de- 


‘cision of this Court in Santeshchandra v, 


Gyansunder Bai, 1970 MPLJ 363 = (AIR 
1971 Madh Pra 1) (FB) It was held in 
that case that where it is necessary for a 
plaintiff to avoid an agreement or a de- 
cree or a liability imposed, he must seek, 
the relief of having that decree, agree- 
ment, instrument or liability set aside and 
he is not entitled to a declaration simpli-~ 
citer in such cases. This decision was 
followed in Sunderbai v. Manohar Singh 
Yadav, 1974 Jab LJ (SN) 75. In that case 
plaintiff had filed a suit for a declaration 
and for permanent injunction alleging 
that the sale deed in question was got 
executed by her by playing fraud, The 
plaintiff was held liable to pay ad valo- 
rem court-fees under Section 7 (iv) (c) of 
the Court-fees Act. From the aforesaid 
decisions it is clear that where a person 
who is party to an agreement or tran- 
saction and his allegation is that it is not 
binding on him because it was obtained 
by misrepresentation or fraud, it is neces- 
sary for him to seek the consequential 
relief of setting aside such agreement or 
transaction and as such the suit falls 
within the purview of Section 7 (iv) (c) 
of the Court-fees Act. But the question 
of avoiding an agreement or an instru- 
ment arises only where it is voidable. If 
it is wholly void a mere declaration that 
it is so, is sufficient and it is not neces- 
sary for the plaintiff to seek the relief of 
setting aside something which has no 
existence in law. It is not necessary to 
ask for relief of setting aside an agree- 
ment or an. instrument which is wholly 
void. 

6. The question whether the suit 
is really one for a declaration with the 
consequential relief or not thas to be de- 
termined by looking to the pleadings of 
the plaintiff only, vide Manoharsingh 
Nathasingh v. Parmeshwari, AIR 1949 
Nag 211. If we carefully examine the 
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‘allegations in the plaint it would appear 
that the case of the plaintiff is that she 
did not execute the sale-deed in question; 
that she did not receive any considera- 
tion of the sale and that she was not a 
party to any document of sale. From 
these allegations it would appear that 
there was no sale at all and the plaintiff 
is merely seeking a declaration that she 
did not execute the sale-deed in question 
and thus did not transfer any property to 
the defendants. As such it is not neces- 
sary for ber to seek relief of setting aside 
the sale-deed in question, because, ag 
oointed out above, the question of seek- 
ing the relief of setting aside something 
which has no existence in law, does not 
arise. In such a case bare declaration 
would suffice, 


7. Voidable transfer remains vaild 
until avoided and, therefore, it is neces~ 
sary to avoid it by seeking the relief of 
setting it aside, But a transaction, which 
is void ab initio, must be deemed to have 
never taken place, It is not to be regard- 
ed as an alienation which is perfect till 
it is set aside. There is a clear distinc- 
tion between a fraudulent mis-representa- 
tion as to the character of a document 
and as to its contents. Where the mis- 
. representation is both as fo contents as 
well as character of the document, the 
transaction is wholly void. . 


8.- In Ningawwa v. Byrappa Shid- 
dappa Hirekurabar, AIR 1968 SC 956 
their Lordships held that a contract: or 
ether transaction induced or tainted by 
fraud is not void, but only voidable and 
until it is avoided it remains valid. Their 
Lordships, however, pointed out that the 
legal position is different if there is a 
fraudulent mis-representation not merely 
as to the contents of the document but 
aiso as to its character and in such a case 
the transaction is void. In the instant 
case, the allegation of the plaintiff is that 
the fraudulent misrepresentation was not 
only as to contents of the document on 
which she was asked to affix her thumb- 
mark ‘but also as to its character. She is, 
therefore, merely seeking a declaration 
that the sale-deed which she never ex- 
ecuted and to which she was never a 
party was void. In such a case it is not 
necessary for her to seek the relief of 
‘setting aside the sale-deed and, therefore, 
uo consequential reief is implicit in the 
relief of declaration which may require 
ad valoram court-fee under Section 7 (c) 
of the Court-fées Act. It is no doubt 
true that the plaintiff has also sought a 
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relief of confirmation of possession buf 
She has already paid the court-fees in res 
pect of the said relief and no obiecticn 
was raised as to the sufficiency of the 
court-fees in respect thereof, 


. 9. I do not, therefore, find any 
Justification for interference in this casa, 


10. The petition, therefore, fais 
and is hereby dismissed. I do not, how- 
ever, make any order as to costs, in tke 
circumstances of the case, 


Petition dismissed, 
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Ram Kumar, Applicant v. Smt. Sart? 
Devi and others, Non-Applicants, 

Civil Revn. No, 523 of 1975, D/+ 29-10+ 
1975.* 

M. P, Accommodation Control Act (41 
of 1961), S. 13 (6) — Tenants defenca 
struck off on failure to deposit rental ar- 
rears even on two opportunities given — 
Trial courts exercise of discretion not 
disturbed in revision — Scope of court’s 
power in an appeal held was wider. 
{Civil P. C. (1908), Ss. 105 and 115). 

The trial court struck off tenant’s de- 


fence under S, 13 (6) for his failure te 


deposit arrears of rent even after two 
opportunities were given for the purpose 
and that for harassing the landlord he 
denied that he was the tenant of the 
landlord and raised dispute regarding 
the rate of rent. On revision, the order 
was not set aside since the trial court’s 
exercise of discretion in the circumstan- 
ces did not suffer from any jurisdictiona- 
defect. However, in an appeal under S. 
105, Civil P. C, the Court could also 
reassess the facts and decide if the exer- 
cise of discretion by the trial court was 
proper. AIR 1963 SC 698, Foll. l 

(Paras 8 to 117 
Cases Referred: Chronological Paras 


AIR 1976 Madh Pra 8 = 1975 MPLJ 57€ 
ad 


mR 
AIR 1968 Madh Pra 1 = 1967 Jab LJ 85¢ 
(FB) | £ 
1966 Jab LJ 1028 = ILR .(1968) 
Pra 620 
AIR 1963 SC 698 = 1962 Supp (1) SCR 
933 it 
2nd 


*(Against order of S. K. Tripathi, 
Civil J., Class I, Bilaspur in C, S. No, 
31-A of 1973, D/- 31--3-1975.) 


JT/KT/D369/716/TVN 
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wy 


1977 
R. P, Agarwal, for Applicant; Ravish 


Agarwal, for Non-Applicants. 


ORDER:-— In this revision, the. defen- 
dant is aggrieved by an order whereby 
his defence has been struck out under 
S. 13 (6) of the M, P, Accommodation 
Control Act, 1961, 


2.. It appears that the writ of sum- 


‘mons was served on the defendant on 


November 11. 1973. Written statement 
was filed on July 16, 1974. In between 
these dates, time was taken or some 
other steps were resorted to. On Septem- 
ber 20, 1974, the plaintiff applied for 
striking out the defence. On . December 
30, 1974, the defendant replied to the 
plaintiff’s application and also prayed 
that provisional rent be fixed under S, 
13 (2), as there: was a dispute under sub- 
ss, (2) and (8) of S. 13 of the Act. Ac- 
cording to the defendant, not the plain- 
tiff but her husband is his landlord. 
Moreover, while the plaintiff claimed the 
monthly rent to be Rs. 100 according ta 
the defendant, it was only Rs. 50. 

3. By his order dated February 17, 
1975, the trial Court fixed provisional 
rent at Rs. 100 and, at the same time, 
directed that the amount deposited shall 
not be withdrawn, unless the question as 
to whose tenant the defendant is, is de- 
termined in the suit. In the same order, 
the Court allowed the defendant time 
upto March 3, 1975, to deposit all arrears, 

4. On the last mentioned .date, the 
defendant made an application for exten- 
sion of time by one month on the ground 
that he desired to to file a revision in 
the High Court from the order dated 


February 17, 1973, and the. certified copy 


was supplied to him only on March 1, 
1975. The trial Court accepted the re- 
quest and fixed March 31, 1975, However, 
on that date; the defendant neither de- 
posited the amount, nor produced eny 
Stay order, but applied for further ex- 
tension of time to enable him to file a 
revision to the High Court, stating that 
he had already sent the papers to his 
counsel. 


5. Learned counsel for the petitiiner 
emphatically relying on the dacisions in 
Chitrakumar Tiwari v. Gangaram, “1966 
Jab LJ 1028; Jagdish Kapoor v, New 
Education Society, 1967 Jab LJ 859 = 
(AIR 1968 Madh Pra 1) (FB) and Bach- 


choobhai v. Premanand, C. R. No. 993 of 


1974, D/- 21-7-1975= (reported in AIR 1976 
Madh Pra 8), contended that defence 
could be struck out only as a last resort 
and it is an extreme step which shuts 
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the defendant from defending his case. 
It is also argued that heavens would not 
have fallen, if the trial Court had grant- 
ed ‘some more time for depositing rent. 
-@. Learned counsel further mentions 


‘that he has deposited in this Court, dur- 


ing the pendency of this revision, Hupecs 
5800 to show his bona fides. 


T. Shri Ravish Agrawal, learned coun- 
sel for the plaintiff on-the other hand, 
starts with the entire history of the case 
In his endeavour to, show that the defen- 
dant has been harassing the plaintiff and 
had never any intention to deposit the 
arrears of rent. He went to the extent of 
denying that he is the tenant of the 
plaintiff. Learned counsel strenuously 
urges that where the trial Court has dis- 
cretion to grant time or not to grant 
time. this Court cannot interfere in exer- 
cise of its revisional powers and substi- 
tute its discretion. 


.8. It is undoubted law that there are 
two remedies open to the defendant 
whose defence is struck out under S, 13 
(6) of the Act. One is that he can come 
up in revision, and the other is that. he 
can raise the objection under S. 105, 
C.P.C. in .the appellate Court. The two 
remedies are’ different in their scope. A 
revision lies only on, the question of 
jurisdiction, i.e., it must be shown that 
in exercise of its jurisdiction, the ‘trial 
Court acted with illegality or with 
material ‘irregularity, which means, either 
any contravention of some law, or in 
violation of the prescribed procedure. 
The jurisdiction of this Court is a limited 
one, 


9. No interference can be made under 
S. 115 C.P.C. merely on the ground that 
the discretion should have been exercis- 
ed in another way, ©- 


10. In Hari Shanker v. Girdhari Lal, 
1962 Supp (1) SCR 933 = AIR 1963 SC 
698 their Lordships have succinctly 
‘pointed out the distinction between ap- 
pellate and revistonal powers. The right 
of appeal carries with it a right of re- 
hearing on law’as well as on facts, The 
power to hear a revision is generally 
given to a superior court so that it may 
satisfy itself that a particular case has 
been decided according to law and under 
S. 115, C. P. C., the High Court has to see 
whether in the case decided, there has} 
been an assumption of jurisdiction, where; 
none existed, or a refusal of jurisdiction,’ 
where it did or there has deen material; 
irregularity or illegality in the exercise 
of that jurisdiction. 
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li. Having regard to the facts and 
circumstances narrated above, it cannot 
be said that the trial Court committed 
any error of jurisdiction within the mean- 
ing of S, 115, C.P.C., when, after having 
given two opportunities, it exercised its 
discretion in striking out the defence. 
But it will be a different matter, if the 
appellate Court is persuaded to see whe- 
ther the discretion was properly exercis- 
ed and whether in the facts and circum- 
stances of the case, a further opportunity 
ought to have been granted to the defen- 
dant to deposit the arrears of rent. To 
obtain that relief, the defendant may, if 
so advised, re-agitate the question under 
S. 105, C.P.C., in the appellate Court. 


12. With these observations, this re- 
vision is dismissed, Parties shall bear 
their own costs, 

Petition dismissed. 
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Nonjibhai, Appellant v; 
and others, Respondents. 

Mise, (Second) Appeal No. 337 of 1974, 
D/- 31-10-1975,* 

(A) Civil P. C. (1908), S. 47 — Suit for 
ejectment of tenant and for arrears of 
rent — Consent decree for ejectment and 
ior payment of certain amount by instal- 
ments — Ejectment decree whether nul- 
lity as being made without reference to 
any of grounds in S. 12 M. P, Accommo- 
dation Control Act, 1961 — Powers of 
executing ‘Court. 


Where such an ejectment decree does 
not on the face of it show the existence 
of any of the grounds mentioned in S. 12 
M. P, Accommodation Control Act, 1961 
for passing the ejectment decree, the 
executing court may look to the original 
record of the trial Court to ascertain the 
existence of those grounds and if on pe- 
rusal of the pleadings the Court finds 
sufficient material on record to establish 
one of the statutory grounds viz, under 
S. 12 (1) (a) for eviction the decree cannot 
be held to be nullity. AIR 1974 SC 471, 
Foll. l (Para 6) 
(B) Civil P, C. (1908), S. 47 and O. 23, 
R. 3 — Execution of compromise decree 


*(Against order of K, L. Srivastava, Dist. 
J. E Nimar, Khandwa in M., C. A. No. 
15 of 1974, D/- 7-12-1974.) 


JT/JT/D365/76/KSB 
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A.I. R. 


— Compromise decree retains its cha- 
racter as a contract — S. 74 Contract Act 
applies to a consent decree containing a 
penal stipulation — Court has yower to 
grant relief against forfeiture — (Con- 
tract Act (1872), S. 74). 


A consent decree retains its character 
as a contract because it is founded on an 
agreement between the parties and is, 
therefore, subject to the inciden:s of a 
contract, A contract being not valid and 
unenforceable on account of soma illega- 
lity, stands on a different footing from 
a contract containing merely £ penal 
clause. A contract containing a penal 
clause is perfectly lawful; but 3, 74 of 
the Contract Act provides that wnile en- 
forcing such a contract, the pena. clause 
need not be enforced. The said section 
embodies a very important principle of 
equity pertaining to enforcement of con- 
tracts which are otherwise lawfal, AIR 
1972 SC 239 and AIR 1966 Madh Pra 318 
and 1975 Jab LJ 649, Rel. on. 

; (Paras 7, 8) 

The question whether a perticular 
clause in a contract is penal clause has +o 
De decided on the basis of circumstances 
obtaining at the time the contract was 
made. 1906 AC 368 and 1912 AC 4, Rel. 
on. (Para 10) 


Thus, where in a suit for the main re- 
lief of ejectment of the tenant deZendant 
and also for arrears of rent it appears 
that at the time of the compromsBe the 
plaintiff was entitled to the relief of evic- 
tion but he agreed, as a matter Jf con- 
cession to the defendant, to forego that 
relief if the defendant made certain pay- 
ments on specified dates, the clause that 
the defendant would be liable to be 
evicted on his failure to pay the amounts 
specified therein on due dates cannot be 
construed as a penal clause, If the tenant 
is himself responsible for not making the 
payments within time he forfeited his 
right to the concession given to hm un- 
der the decree and as such is liabl= to be 
evicted. The executing Court was there- 
fore justified in refusing to gran’ relief 
and proceeding to execute the decree. 


(Paras 13, 17) 
Cases Referred: Chronological] Paras 


1975 Jab LJ 649 = 1975 MPLJ 47C 8 
AIR 1974 SC 471 = (1974) 2 SCR 544 
5, 6 
AIR 1972 SC 239 = (1972) 2 SCR 515 7 
AIR 1966 Madh Pra 318 = 1966 Cab LJ 
1133 ; 8 
1960 MPLJ (N) 170 12 
AIR 1953 Bom 412 = 55 Bom LR 465 7 


1977 
AIR 1949 Bom 97 = 50 Bom LR 688 (FB) 
12 


AIR 1929 PC 289 = 57 Mad LJ 429 T 


1912 AC 394 = 81 LJ PC 205 19 
1906 AC 368 = 75 LJ PC 69 zN 
(1829) 9 B & C 840 = 109 ER 313 7 


T. C. Naik, for Appellant; N. S. Kale 
and M. L. Jaiswal, for Respondents. 


JUDGMENT:— This is an appeal ariz- 
ing out of an execution case. 

2. The respondents had filed a suit 
against the appellant for ejectment and 
arrears of rent. In the. said suit a com- 
promise decree was passed on 1-9-1971. 
Under the said decree, the appellant wes 
to pay Rs. 10,596/- to the respondents in 
instalments as under: 


Amount. Date of Payment. 
1. Rs. 3,000/. 30-1-1972 
2. Rs. 1,667/- 30-4-1972 
3. Rs. 1977/2 30-1-1973 
4. Rs. 1,976/~ 30-1-1974 





Total—Rs. 10,596/. (sic) 





It was further agreed that from 1-5-1¢72 
the appellant shall pay a sum of Rupees 
127/- per month to the respondents on 
account of damages for use and occupa- 
tion of the accommodation in his occu- 
pation and in case he paid the instal- 
ments and monthly amount of damages 
as specified in the decree, he shall oe 
entitled to continue as tenant of the ac- 
commodation on the old rate of rent; 
but if he committed any default in <he 
payment of any of the instalment or We 
monthly amount of damages, he shall ie- 
liver possession of the accommodation 
to the respondents who. shall also be ən- 
titled to obtain possession thereof and 
to recover the balance of the amount 
due by executing the decree. 


3. It was not disputed before me that 
there was no default in the payment of 
the first three instalments. In respect of 
the last instalment payable on 30-1-1974, 
the appellant deposited in Court a 
cheque for a sum of Rs. 2,110/- inclusive 
of damages. The cheque was, however, 
dishonoured by the Bank as there was 
some alteration which thad not been ini- 
tialled, The appellant filed an applicacion 
under S. 148 of the Code of Civil Prece- 
dure for extension of time for depositing 
the amount of the fourth instalment; 
but it was rejected. Thereafter, the de- 
cree-holders (respondents) applied for 
execution of the decree for possession. 
It was opposed by the -appellant ma:znly 
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was in the nature of a 
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on the ground that the clause relating 
to possession in the compromise decree 
penal clause 
which could not be enforced and it was 
open to the executing Court to award 
some compensation to the decree-holders 
on account of the default in payment of 
the last instalment. The contention of 
the appellant was rejected by the exe- 
cuting Court which proceeded to execute 
the decree. Being aggrieved taereby, the 
appellant preferred an appeal which was 
dismissed by the District Judge, Khand- 
wa. He has, therefore, preferred this 
second appeal. 


4. Shri P. C, Naik, learned counsel 
for the appellant, mainly urged two 
points before me. His first contention 
was that the consent decree relating to 
ejectment may be treated as a nullity be- 
cause it was made without reference to 
any of the grounds specified in S. 12 of 
the M. P, Accommodation Control Act, 


1961 (hereinafter referred to as ‘the 
Act’), The second contention was _ that 
the stipulation in the decree regarding 


delivery of possession was in the nature 
of a penal clause. which could not be 
enforced by the executing Ccurt and de- 
cree-hoelders were merely entitled to 
some compensation for non-payment of 
the fourth instalment in time. 


5. So far as the first contention is 
concerned, it cannot succeed for the fol- 
lowing reasons: 


While dealing with a consent decree in 
a suit for ejectment their Lordships of 
the Supreme Court made the following 
observations in Nagindas v. Dalpatram, 
AIR 1974 SC 471 in para, 29 which are 
pertinent: l 

“If on the face of it, the decree does 
not show the existence of such material 
or jurisdictional fact, the executing 
Court may look to the original record cf 
the trial Court to ascertain whether 
there was any material furnishing 4 
foundation for the trial Court’s jurisdic- 
tion to pass the decree it did. The mo- 
ment it finds that prima facie such mate- 
rial existed, its task is complete. It is not 
necessary for it to go furth®r and ques- 
tien the presumed or expressed finding 
of the trial Court on the kasis of that 
material, All that it has to see is whe- 
ther there was some material on the 
basis of which the rent Court could have 
-as distinguished from must have—been 
satisfied as to the statutory ground for 
eviction.” 
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6. In the instant case it would appear 
that in para. 7 of the plaint the plaintiff 
had averred that a sum of Rs, 6,917/- 
was due from the defendant-appellant 
till 31-7-1970 on account of arrears of 
rent and the said amount had not been 
paid within two months of a notice of 
demand served on him on 6-7-1976, = it 
would appear from para. 7 of the written 
statement that the aforesaid facts were 
not disputed by the defendant and thus 
ithe plaintiffs were entitled to evict him 
‘from the accommodation in suit on the 
ground specified in cl, (a) of sub-s. (1) 
lof S. 12 of the Act. It is not the ease of 
‘the appellant that he had fulfilled the 
conditions laid down in sub-s. (1) of 
iS. 13 of the Act and, therefore, he was 
mot liable to be evicted on the aforesaid 
ground, As there was sufficient material 
on record to establish one of the. statu- 
tory grounds for eviction, fhe decree 
cannot be held to be-a nullity on ths 
principle laid down by their Lordships 
in Nagindas v. Dalpatram, AIR 1974 SC 
471 (supra). 

T. The next point for consideration is 
whether the clause relating to possession 
in the decree is in the nature of a penal 
clause and as such the executing Court 
is competent to grant relief to the appel- 
lant in respect thereof. In this connection 
Shri N, S. Kale, learned counsel for the 
respondents, submitted that it is not open 
to the executing Court to go behind the 
decree and it must execute the decree 
as it stands. He relied on the following 
decisions in support of his contention: 

.C, H. Kinch v. E. K. Walcott, ATR 1929 
PC 289. f 

Govind v. Murlidhar, AIR 1953 Bom 
412.. 

C. F. Angadi v, Y. S. Hirannayya, AIR 

1972 SC 239. 
In none of the aforesaid cases the ques- 
tion whether the principles underlying 
S. 74 of the Contract Act are applicable 
to a consent decree was either examined 
or decided, All that was emphasised in 
the Privy Council case was that a con- 
sent order is not a nullity, It is at the 
most voidable and stands until it has 
been effectively set aside. In the Bombay 
case it was held that a consent decree, 
which is contrary to law. binds the par- 
ties thereto, unless it is set aside by tak- 
ing proper proceedings. In C. F, Angadi 
v. Y. S. Hirannayya (supra) their Lord- 
ships made the following observations. in 
para, 12, which are pertinent: 

“Although a contract is not the less 4 
contract because it is embodied in a 
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Judge’s order, or, as said by Parke, J. in 
Wentworth v. Bullen, (1829) 9 B & C 810 
at p. 850 = 109 ER 313, the contract 3Ë 
the parties is not the less a contract. aud 
subject to the incidents of a contract, 
because there is super-added the com- 
mand of a judge’, still we think it is 
something more than a contract.” 

From the aforesaid observations it is 
clear that a consent decree retains ftsj 
character as a. contract because it is|- 
founded on an agréement between the 
parties and is, therefore, subject to tke 
incidents of a contract. A contract. being} 
not valid and unenforceable on accou-tt 
of some illegality, stands on a different 
footing from a contract containing mer> 
ly a penal clause. A.contract eontainire! 
a penal clause is perfectly lawful; but 
S. 74 of fhe Contract Act provides that 
while enforcing such a contract, the 
penal clause need not be enforced. The 
Said section embodies a very important 
principle of equity pertaining to enforce- 
ment of contracts which are otherwise’ 
lawful, 

‘8. In Attarbai v. Mishrilalsa, 1966 Jeb 
LJ 1133 = (ATR 1966 Madh Pra 318) it 
was held that a compromise decree has 
all the elements of a contract, being 
based on a contract. In Bahadur Singh 
v. Gulab Devi, 1975 Jab LJ 649 if wes 
held that S. 74 of the Contract Act ag- 
plies fo a compromise decree as well and 
if a stipulation is found to be a penel 
clause, the Court can relieve a party 
against forfeiture. I entirely agree witi 
this view, ; 

9. The question, however, is whether 
the clause relating to eviction of the ap- 
pellant can be construed as a penel 
clause. If the suit, in which the compro- 
mise decree has been passed, had been 














_ purely a money suit or a suit only for 


arrears of rent in which a decree fot 
eviction could not be passed, the claus2 
relating to eviction of the appellant om 
his failure to pay the amount within tha 
stipulated time could be construed as a 
penal clause; but we have to bear in 
mind that the suit was for arrears of rent 
and efectmemt in which a decree for 
efectment could be passed if the claim 
of the plaintiffs was duly established. T? 
tas already been indicated above , thai 
from the pleadings it fs clear that the 
plaintifis wanted to seek eviction of the 
appellant on the ground specifted ir 
c}. (a) of sub-s. (1) of S. 12 of the Aci 
and this ground was established by cer- 
tain admissions made by the appeflant in 


para, 7 of the written statemenf, 
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18. The question whether a particu- 
lar clause in a eontract is a penal clause 
is a question of constructiom to be decid- 
ed upon the terms and inherent circum~ 
stances of each particular contract, judg- 


ed as at the time of the making of the 


contract, not as at the time of the breech: 
Chitty on Contracts, Twenty-third Edi- 
tien, Vol. I, para. 1492 and Public Werks 
Commissioner v. Hills, 1906 AC 36€ at 
p. 376 and Webster v, Bosanquet, 1912 
AC 394. The law is settled that the ques- 
tion has to be decided on the basis of ihe 
circumstances obtaining at the time the 
contract was made. In fact, this posilion 
was not disputed by the learned cousel 
for both the sides. It is no doubt rue 
that the claim for eviction was resisted 
on the ground of invalidity of the nctice 
as well but it appears that the appellant 
had an apprehension that an eviction de- 
cree may eventually be passed ageinst 
him and, therefore, he must have wel- 
comed a compromise under which he 
could avoid eviction on certain terms. 


11. Shri Naik, learned counsel for the 
appellant, however, urged that by the 
compromise the appellant merely want- 
ed to admit the claim for arrears of rent 
and not the claim for ejectment and, 
therefore, the clause relating to eviction 
should be construed as a penalty cleuse. 
In this connection he laid stress on the 
opening paragraph of the compromise 
decree; but for a proper construction of 
the terms of the contract it is necessary 
to take into consideration the compro- 
mise deeree as a whole, It is significant 
that in el, (c) it is specifically mentioned 
that the defendant would continue to 
pay Rs. 127/- per month as damages for 
use and occupation, The expression “da- 
mages for use and occupation” is signifi- 
eant. It clearly indicates that until the 
entire amount of arrears of rent was 
cleared off by payment of the instal- 
ments on the dates specified therein, the 
appellant was not to be treated as a ten- 
ant but merely as a tenant on sufferance 
after the termination of his tenancy. If 
we read el. (c) along with cl, (d) of the 
compromise it would be clear that evic- 
tion of the appellant was in contempla- 


tion of the parties as a substantive relief - 


in the decree with a concession in favour 
of the appellant that if he cleared off 
the arrears by making payments on the 
due dates, he would be entitled to conti- 
nue in possession of the accommodation 
as a tenant but not otherwise, 
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12. There is a clear distinction be- 
tween a provision in the nature of a con- 
cession and one by way of penalty. The 
distinction between a concession and a 
penal clause was pointed out by a Full 
Bench of the Bombay High Court in 
Waman Vishwanath v. Yeshwant Tuka- 
ram, AIR 1949 Bom 97. It was held there- 
in that where the obligation undertaken 
by the judgment-debtor was a result of 
a concession given by the cecree-holder, 
the judgment-debtor was not entitled to 
relief against the breach ccmmitted by 
him. In Laxminarayan v. Gopikisan, 1960 
MPLJ (N) 170 it was held that where in 
a compromise decree it was stipulated 
that on payment by the defendant of the 
amounts specified therein the property 
would be reconveyed to him by the 
plaintiff and that on his failure to pay 
the same on the stipulated dates the claim 
for his ejectment and arrears of rent 
weuld stand decreed, the defendant was 
given a choice to exercise his option of 
having a sale deed executed upon pay- 
ment of the instalments on the stipulated 
dates as a matter of concession and it 
was in consideration of the said conces- 
sion that the alternative term was pro- 
vided making the decree for ejectment 
and arrears of rent operative in the 
event of a default by the defendant, 


13. Thus, where it appears that at the 
time of the compromise the plaintiff was 


‘entitled to the relief of eviction but he 


agreed, as a matter of concession to the 
defendant, to forego that relief if the 
defendant made certain payments on 
specified dates, the clause that the defen- 
dant would be liable to be evicted on his 
failure to pay the amounts specified 
therein on due dates cannot be constru- 
ed as a penal clause and that is exactly 
the position here. I, therefore, hold that 
the clause relating to ejectment in the 
decree is not a penal clause. 


14. Next point for consideration is 
‘whether in construing the decree as it 
stands time should be deemed to be the 
€ssence so far as the dates of payment of 
the various instalments are specified in 
the decree, Ordinarily time is of the 
essence where one party agrees to forego 
something to which he is entitled if the 
defendant pays a certain sum or per- 
forms a particular act by a specified date. 
But even if it is held that rigid adher- 
ence to the said dates was not essential, 
it appears to us that the appellant did 
not make any sincere effort to pay the 
4th instalment of Rs, 1,976/- which was 
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due on 30-1-1974 within time. There is a 
concurrent finding of the Courts below 
that the appellant attempted to gain time 
by merely making a show of his earnest- 
ness because he was unable to pay the 
requisite amount on the due date, It is 
no doubt true that he deposited a cheque 
in time but it was dishonoured because 
there were alterations which had not 
been initialled. According to the respon- 
dents, the alterations were deliberate so 
that the cheque may not be cashed. 


15. The contention of the learned 
counsel for the appellant is that the 
alterations were innocent and they were 
not initialled through inadvertence. But 
if this was so we would expect the ap- 
pellant to pay or deposit the entire 
amount promptly in cash or issue a fresh 
cheque for the amount; but he did no- 
thing of the kind, He merely put in an 
application for extension of time to pay 
the amount which was ultimately re- 
jected and it would appear from the 
record that it was actually deposited as 
late as 16-1-75 after coercive process 
was issued by the Court to realise the 
amount. 


16. From para. 3 of the application 
filed by the appellant for extension of 
time it would appear that he came to 
know about the cheque being dishoncur- 
ed on 9-4-1974 but he did not care to pay 
or deposit the amount till January, 1975 
and merely kept on asking for time. This 
fully supports the conclusion of the lower 
Court that the appellant was not actu- 
ally in a position to pay the amount and 
was, therefore, adopting the delaying 
tactics to postpone the payment. In these 
circumstances there is no question of 
treating the payment as having been 
made within time according to the terms 
of the decree and the Courts below 
rightly -rejected the application for ex- 
tension of time. 


| 17. Since the appellant is himself res- 
ponsible for not making the payments 
within time he forfeited his right to the 
concession given to him under the de- 
jeree and as such is liable to be evicted. 


18. The appeal, therefore, fails and is 
hereby dismissed with costs. 


Appeal dismissed. 
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S. M. N. RAINA, G. L. OZA, S. R. VYAS, 
S. S. SHARMA AND J. P. BAJPAI, JJ? 


Abdul Taiyab Abbasbhai Malik and 
others, Petitioners v. The Union of India 
and others, Respondents, 

Misc. Petn. No. 240 of 1976, D/- 23-8- 
1976. 


(A) Constitution of India, Arts 2,3, 4 
Sch. 7, List 1, Entry 78, List II, Entry 3 
— S. 51 (2) States Reorganization Act 
(1956) — Validity — Parliament had au- 
thority to enact such provision. (States 
Reorganization Act (1956), S. 51 (2).) 


Jurisdiction could be conferred under 
the local Acts of a State on the High 
Court and could also be withdrawn as 
all those matters would be covered under 
Item 3 (Administration of Justice) List IT 
of the Seventh Schedule of the Constitu- 
tion. But what is purported to be done 
under S. 51 (2) of the States Reorganiza- 
tion Act is not conferral of jurisdiction 
under any special enactment of the State 
but it is pertaining to the constitutior 
and reorganisation of the High Court it- 
self. The States Reorganisation Act waa 
passed by the Parliament exercising 
powers under Arts. 2 and 3 of the Con- 
Stitution. Article 4 clearly provides that 
when the Parliament by law constitutes 
a new State, it can also make provisions 
fer such supplemental, incidental and 
consequential provisions as the Parlia- 
ment may deem necessary. When the 
Parliament, exercising powers under 
Arts. 2 and 3, enacts a law for the orga- 
nisation of States, it can provide for the 
organisation of the respective organs of 
the State including the High Court. 
Entry 78 read with Entry 95 in List I of 
the Seventh Schedule confers powers on 
the Parliament to provide for the orga- 
nisation and constitution of a High Court. 
Section 49 of the States Reorganisation 
Act provides for the constitution of the 


*{Note: In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by G. L. Oza. 
S. S. Sharma and S. R. Vyas, JJ. and 
the minority by S. M. N. Raina and 
J. P. Bajpai, JJ. The judgments in the 
case are, however, printed in the order 
in which they are given in the certi- 
fied copy. The first judgment is not, 
therefore necessarily the judgment ex~« 
pressing the majority view.—Ed.) 
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High Court for the. new States. Sectior 50 
provides for abolition of certain courts. 
And S. 51 provides for the principal seat 
and other places of sitting of the High 
Court of the new State. Apparently, 
therefore, these provisions contained in 
Chapter 5 of the States Reorganisation 
Act pertain to the Constitution and orga- 
nisation of the High Court. It could not 
be said that the Parliament had no au- 
thority to enact these provisions, 

(Paras 155, 156, 159, 160) 


(B) States Reorganisation Act (1956), 


S. 51 (2) — Notifications dated 23-11- 
1968 issued by President constituting 
permanent Benches of High Court at 
Indore and Gwalior —— Whether ultra 


vires on the ground of delegation of 
Legislative policy. (Constitution of India, 
Art. 246). 

The scheme of S. 51 clearly goes to 
show that the legislative policy was 
clearly enacted in this section. What was 
left to the President or the Chief Juszice 
under sub-ss. (2) and (3) was to work 
out the details and fix the places where 
the principal seat of the High Couri will 
be situated and places where the perma- 
nent Benches would function. Sub-s. (3) 
left it to the Chief Justice to order for 
sitting of the Division Courts at such 
other places as the Chief Justice may 
with the approval of the Governor ap- 
point, It cannot, therefore, be contended 
that the question of establishment of the 
Benches which was a matter of ovolicy 
was left by the Parliament to the dale- 
gate authority, i.e. the President. The 
notification issued by the President on 


28-11-1956 constituting permanent Bench~ 


es of High Court at Indore and Gwelior 
cannot be held to be ultra vires on the 
ground of delegation oof legislative 
policy. (Para 161) 


(C) Constitution of India, Art. 214; 7th 
Sch., List II, Item 3 — Notifications dated 
28-11-1968 issued by President consirtut- 
ing permanent Benches of High Court at 
Indore and Gwalior — Validity. 


Per Oza, Vyas and Sharma, JJ. :— 


“High Court” means the Chief Justice 
and such other Judges of the High Court 
as the President may from time to zime 
appoint. “High Court of Madhya ?ra- 
desh” only means the Chief Justice and 
such other Judges as may be appointed 
by the President to the said High Court. 
The- place of sitting may be one or more, 
may ‘be principal or otherwise; but it 
does not mean that the High Court m2ans 
only the High Court sitting at the 
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principal seat. The place of sitting is pro- 
vided for the convenience of the litigat- 
ing public and therefore sitting at dif- 
ferent places they may hear cases from 
the respective districts only. Section 5l 
of the States Reorganisation Act itself 
contemplated the sitting of the High 
Court at more than one place. It is, 
therefore, clear that in view of the 
scheme of the States Reorganisation Act 
and in view of the context it could not 
be doubted that the provisions of the 
States Reorganisation Act contemplated 
the sitting of the High Cour: at different 
places with jurisdiction exercised by the 
Judges while sitting at those places in 
respect of areas allotted to those places 
for that purpose, The Presidents Notifi- 
cations dated 28-11-1968 confers exclu- 
sive territorial jurisdiction on the res- 
pective Benches and it is not in contra- 
vention of Art. 214 of the Constitution 
or Item 3 in List II of the Seventh Sche- 
dule of the Constitution. As regards the 
power of the Chief Justice, it.cannot be 
doubted that the Chief Justice has power 
to fx rosters and assign cases for hear- 
ing before appropriate Benches, The 
Chief Justice has to exercise those pow- 
ers consciously and with due regard to 
the norms for the exercise thereof. When 
the Chief Justice exercises powers, they 
are always exercised consciously. At the 
same time, it is unnecessary to mention 
that he will exercise such powers only 
after the norms are followed. AIR 1976 
SC 331, Rel. on. 

(Paras 164, 165, 182, 195, 198) 


Per Raina and Bajpai, JJ. :— 

The High Court, while sitting at Jabal- 
pur, is competent to exercise jurisdiction 
in respect of any case arising in any part 
of the territory of Madhya Pradesh with- 
out any qualification of specification, 
while the permanent Benches at Indcre 
and Gawlior are competent to exercise 
jurisdiction only in respect of cases aris- 
ing within the districts assigned to them 
under the Presidential Orders. The Pre- 
sident was not competent under sub-sec- 
tion (2) of S. 51 of the States Reorgani- 
zation Act to carve out an exclusive ter- 
ritorial jurisdiction for the permanent 
Benches. The Benches at Gwalior and 
Indore exercise concurrent but not ex- 
clusive. jurisdiction over the districts as- 
signed to them under the Presidential 
Orders, They are competent to hear all 
cases including tax references arising 
within the aforesaid districts but they 
are not competent to hear cases arising 
outside the districts assigned to them. 
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Normally the cases arising within the 
specified districts are expected to be in- 
stituted at Gwalior or Indore as the case 
may be; but it is open to a party whose 
case arises within any of such districts 
to institute his case at Jabalpur. Jabal- 
pur being the principal seat of the High 
Court any case arising in any part of the 
State of Madhya Pradesh can be insti- 
tuted there and a Judge or Division 
Court of the High Court sitting at Jabal- 
pur is competent to hear such cases. 

The Benches at Gwalior and Indoré 
are competent to exercise. the plenary 
jurisdiction of the High Court in regard 
to each and every case which arises 
within the districts assigned to them in 
the Presidential Orders and while deal- 
ing with such cases their jurisdiction to 
issue writs and orders will be co-exten- 
sive with that of the High Court at its 
principal seat at Jabalpur. 

There is no infirmity in the orders of 
the Chief Justice, dated 5-2-1976. The 
proviso to the Presidential Order is ap- 
plicable to cases which are instituted at 
Gwalior or Indore and not to cases which 
ere instituted at Jabalpur. Moreover, 
since the proviso to the Presidential 
Order confers power on the Chief Justice 
to direct that particular case or class of 
cases, which are instituted at Gwalior or 
at Indore, shall be heard at Jabalpur, it 
` is obvious that the power can be exercis- 
ed only to exclude the jurisdiction of the 
Benches in regard to such case or class of 
cases. It cannot be exercised so as, to 
direct that certain cases, which have al- 
ready been instituted at Jabalpur and 
are pending at Jabalpur, shall not be 
heard at Jabalpur. i 

The orders of the Chief Justice, dated 
5-2-1976, as they stand, are valid but 
‘they do not affect cases arising from the 
districts assigned to the Benches, which 
were pending at Jabalpur on the date of 
their issue. - ' 
(Paras 119, 130, 131, 133, 135) 
. (D) Constitution of India, Art. 226 — 
Locus standi ‘to file petition under — 
Aggrieved person — Whether advocate 
of a High Court can insist on hearing of 
his case at a particular place. 
= (Per Majority, Raina and Bajpai, JJ. 
Contra): ; 


An advocate- no doubt has a right to 
practise, but no right to contend that the 
case in which he appears, or he happens 
to appear, must be heard at a particular 
place. It is also significant that an advo- 
cate who is practising in the High Court 
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at a particular place cannot contend thet 
particular types of cases must be inst- 
tuted at that particular place and no stë- 
tutory right could be..canvassed for such 
a relief. An Advocate practising at Jabal 
pur may have a grievance that because 
of the Chief Justice’s order tax matters 
and transport petitions which were being 
heard at Jabalpur might not ` now te 
heard at Jabalpur and therefore a possi 
bility of getting these briefs lost; but 
he could not be said to be a “person 
aggrieved”. 

(Paras 137, 189, 190) 


(E) Constitution of India, Art. 226 — 
Writ petition — Constitution of Full 
Bench — Powers of Chief Justice. 


When the Nagpur High Court was con- 
stitututed under the Letters Patent, if 
was empowered under Cl. 27 to make 
rules in regard to all cases which it was 
competent to try. Similarly, under Ss. 106 
and 108 of the Government of India Act 
1915 and S. 223 of the Government oZ 
India Act, 1935, the High Court was em- 
powered to frame rules in regard to al 
proceedings before it. The fact thai 
jurisdiction in regard to writ petitions 
was conferred on the High Court after 
these rules were framed would not au- 
tomatically make all the rules previously 
framed inapplicable to such petitions al- 
though it became necessary to make 
certain supplementary rules to regulate 
the proceedings in réspect thereof. It is 
true that the old rules. were found lack- 
ing in certain respects so far as the ex- 
ercise of writ jurisdiction was concerned 
and, therefore. new rules were framed 
by the High Courtin the year 1951. These 
rules would, no doubt, prevail over the 
earlier rules ‘but the earlier rules would 
continue to remain applicable to writ 
petitions to the extent they were not in- 
consistent with the new rules. A Full 
Bench, according to Rule 7 of the Chapter 
I of the High Court Rules, means a 
Bench consisting of three or more Judges. 
When the Division Bench, looking to the 
importance of the case, invited the Chief 
Justice to constitute. a Full Bench under 
Rule 4 of Chapter I to hear the case the 
Chief Justice was competent to -constitute 
the Bench of Five Judges. under Rr. 7 and 
8 of Chap. I. Apart from this, the Chief 
Justice had inherent power to constitute 
a larger Bench in special circumstances 
and, therefore, even if the matter was 
not covered by any rule, the Division 
Bench could invoke this inherent juris- 
diction of the Chief Justice. to constitute 
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a larger Bench looking to the importance 
of the case. 


Hence the objection that when the Di- 
vision Bench sent the writ petition to 
the Chief Justice for hearing by a Full 
Bench, constitution of Full Bench esn- 
sisting of all the Judges of the High Court 
was necessary was baseless: AIR 1962 SC 
876, Rel. on. (Paras 20, 21, 22. 23) 


(F) Constitution of India, Art. 226 — 
Petition under — Delay — Petitioners 
mainly aggrieved by order of Chief Jus- 
tice dated 5-2-1976 and the action b=2ing 
taken by the Registrar to transfer cer- 
tain pending cases in High Court of Jabal- 
pur to Indore and Gwalior — Held the 
petition could not be thrown out on the 
ground of delay though the validity of 
the Presidential orders dated 28-11-1956 
and the vires of sub-ss. (2) and (3) of 
S. 51 of the States Reorganisation Act 
had also been challenged that being inly 
with a view to assail the orders of the 
Chief Justice by which the petitioners 
were aggrieved. (Paras 38. 39) 

(G) States Reorganisation Act (1356), 
S. 51 (2) — Notifications dated 28-11-1968 
issued by President constituting perma- 
nent Benches at Gwalior and Indore — 
Proviso to the Notification — Powers of 
Chief Justice. (General Clauses Act (1397), 
S. 14). — 

It cannot be said that the power con- 
ferred on the Chief Justice by the pro- 
viso ta the Presidential Orders could be 
exercised only once and not from time 
to time and that it was exhausted when 
it was exercised for the first time. The 
principle underlying S. 14 of the General 
Clauses Act would be applicable to the 
proviso even though the section is not 
applicable in terms, From the very 
nature of the power conferred on the 
Chief Justice under the proviso it can 
legitimately be inferred that it is meant 
to be exercised from time to time. AIR 
1953 SC 357, Rel. on; AIR 1976 SC 331, 
Distinguished. - (Paras 121, 122, 123) 

(H) States Reorganization Act (t956), 
S. 51 (2) — Notifications dated 28-11-1968 
issued by President — “In respect of 
cases arising in the revenue districts” — 
Meaning of — References under Incxme- 
tax Act and other Acts. 

The question whether a particular case 
arises in a particular district or nof can 
properly be examined with due regard 
to the facts and circumstances of the 
case itself; and it would not be possible 
to deal with it hypothetically. Refer- 
ences under the Income-tax Act, the 
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Wealth-tax Act and other tax references 
do arise out of cases before statutory tri- 
bunals. For purposes of such references 
it would ‘be necessary to find out where 
the case arose which gave rise to the re- 
ference and that would be the determin- 
ing factor for purpose of the expression 
‘cases arising’ in the districts specified in 
the Presidential orders. It cannot, there- 
fore, be said that such references do not 
fall within the expression ‘cases arising’ 
within a particular district and as such 
the Presidential order is not applicable 
to them at all and they must necessarily 
be instituted at the principal seat of the 
High Court. Such references are not out- 
side the scope of the Presidential orders. 
AIR 1976 SC 331, Rel. on. 
(Paras 124.126, 128) 
Chronological Paras 
82, 83, 84, 85. 89, 94, 
95, 96, 101, 103, 104, 105, 
108, 111, 118, 123, 125, 127, 
133, 152, 166, 167, 168, 170, 
172, 176, 208, 205 
AIR 1976 SC 578 33, 189 
AIR 1976 SC 1207:1976 Cri LJ 945 


Cases Referred: 
AIR 1976 SC 331 


83, 188 
AIR 1975 SC 1146 25 
AIR 1975 All 52 159 
AIR 1973 SC 1461 157, 158 
AIR 1973 SC 2720 32 


(1973) M. P. No. 166 of 1973, D/_ 23-1- 
1973 (Madh Pra) 78, 180 
AIR 1972 SC 2427 107 
AIR 1972 All 200 (FB) 79, 103, 105, 118, 
166. 167, 203, 206 

AIR 1971 All 96: 1971 Cri LJ 354 (FB) 


78, 103 

AIR 1971 Madh Pra 40: 1970 MP LJ 794: 
1970 Jab LJ 821 (FB) 77, 180 
AIR 1970 SC 1453 51 
AIR 1969 SC 823 116 
AIR 1967 SC 944 53, 55, 157, 158 
AIR 1967 SC 1048 58 
AIR 1966 SC 828 31, 189 
AIR 1965 SC 745 35 
AIR 1965 Mys 76 155 


AIR 1962 SC 876: 1962 (1) Cri LJ 770 23 


AIR 1962 SC 1044 30, 31, 189 
AIR 1961 SC 573 . 107 
AIR 1961 Cal 545 (SB) 155 
AIR 1960 SC 424 51 
AIR 1959 All 722 78 


AIR 1958 All 652 (FB) 8, 102, 113, 167 
AIR 1958 Ker 188 63, 68, 72 
AIR 1957 SC 18 97 
AIR 1957 Cal 534 43, 46, 155 
AIR 1953 SC 274: 1953 Cri Ly 1105 

110, 183 


AIR 1953 SC 357 20, 122 
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Y. S. Dharmadhikari, for Petitioners; 
R. P. Sinha for Respondent No. 1 (Union 
of India); M. V. Tamaskar, Govt. Advo- 
cate, for the State of M. P.; Registrar, 
High Court of M. P. Jabalpur in person; 
Gulab Gupta, for the High Court Bar As- 
sociation, Jabalpur: H. G. Mishra, for the 
High Court Bar Association, Gwalior; 
S. D. Sanghi and G. M. Chaphekar, for 
the High Court Bar Association, Indore. 
C. S. Mehta, for the District Bar Asso- 
ciation, Ujjain; Nigodkar, for Association 
of Motor, Transport Operators; R. C. 
Pande, as Intervenor. 

RAINA, J. (Minority view):— The peti- 
tioners, who are advocates practising in 
the High Court of Madhya Pradesh at 
Jabalpur, have filed this petition under 
Arts. 226 and 227 of the Constitution 
challenging, inter alia the orders of 
Fron’ble the Chief Justice of the High 
Court of Madhya Pradesh (hereinafter 
referred to as’ ‘the Chief Justice’), dated 
5-2-1976. 

2. This petition raises an important 
question of jurisdiction of the High Court 
at its principal seat vis-a-vis the jurisdic- 
tion of the Benches at Indore and Gwa- 
lior. The present State of Madhya Pra- 
desh was constituted under S. 9 of the 
States Reorganization Act, 1956 (herein- 
after referred to as ‘the Act’) with effect 
from the appointed day, thet is, 1-11- 
1956, comprising of— 

(a) The territories of the former State 
of Madhya Pradesh, except the districts 
of Nagpur,, Chanda, Bhandara, Akola 
Amravati, Yeotmal, Wardha and Bul- 
dana; 

(b) the territories of the former State 
of Madhya Bharat, except Sunel tappa 
of Bhanpura tahsil of Mandsaur district; 

(c) Sironj sub-division of Kotah dis- 
trict in the then State of Rajasthan; 

(d} the territories of the former State 
of Bhopal; and 

(e) the territories of the former State 
of Vindhya Pradesh. 

3. Under sub-s. (1) of S. 49 of the Act, 
it is declared that: ‘the High Court ex- 
ercising jurisdiction in relation to the 
existing State of Madhya Pradesh’, that 
is, the former State of Madhya Pradesh, 
‘shall as from the appointed day be deem- 
ed..to be the High Court for the new 
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State of Madhya Pradesh’, that is, the 
present State of Madhya Pradesh. Under 
S. 50 of the Act, the High Coart of 
Madhya Bharat and the Courts of Judi- 
cial Commissioners for Bhopal and Vin- 
dhya Pradesh were abolished witt effect 
from 1-11-1956. Under sub-s. (1) of S. 51 
of the Act, the President issued an order, 
dated 30th October 1956, appointing 
Jabalpur to be the principal seat -of the 
High Court for the new State of Madhya 
Pradesh vide Annexure 'C’. In exercise 
of his powers under sub-s. (3) of & 51 of 
the Act the Chief Justice issued an order, 
dated Ist November 1956, whereby it 
was directed that temporary Benches of 
the High Court of Madhya Pradesh will 
sit at Indore and Gwalior until further 
orders vide Annexure ‘D’. By another 
order, dated 29th November 1956, the 
Chief Justice wag pleased to direct that 
the jurisdictions of the Indore and Gwa- 
lior Benches temporarily constituted at 
those places shall be as they were imme- 
diately before the appointed day with 
slight modifications as indicated therein 
vide Annexure ‘EK’. 

4. The aforesaid temporary B2nches 
continued to function till 1968 when 
they were made permanent by the Presi- 
dent in exercise of his powers under sub- 
9. (2) of S. 51 of the Act by orders, dated 
28th November 1968 (Annexures 1 and 2 


to the Return of the Registrar). These 
orders are reproduced below: , 
“In exercise of the powers conZerred 


by sub-s, (2) of S. 51 of the States Re- 
organisation Act, 1956 (87 of 1956), I, 
Zakir Husain, President of India, after 
consultation with the Governor oz Ma- 
dhya Pradesh and the Chief Justice of 
the. High Court of Madhya Pradesh, 
hereby establish a permanent Bench of 
the Madhya Pradesh High Court at Gwa- 
lior and further direct that such Judges 
of the High Court of Madhya Pradesh, 
being not less than two in number, as the 
Chief Justice. may from time to time 
nominate. shall sit at Gwalior in order 
to exercise the jurisdiction and power for 
the time being vested in that High Tourt 
in respect of cases arising in the revenue 


districts of Gwalior, Shivpuri, Datia, 
Guna, Vidisha (Bhilsa), Bhind and 
Morena: 


Provided that the Chief Justice may, 
for special reasons, order that any case 
or class of cases arising in any suck dis- 
trict shall be heard at Jabalpur.” 
ee t% 4t 

“In exercise of the powers conferred 
by sub-s. (2) of S. 51 of the States Re- 
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organisation Act, 1956 (37 of 1956); I, 
Zakir Husain, President of India. after 
consultation with the Governor of Ma- 
dhya Pradesh and the Chief Justice of 
the High Court of Madhya Pradesh, here- 
by establish a permanent Bench of tne 
Madhya Pradesh High Court at Indore 
and further direct that such Judges of 
the High Court of Madhya Pradesh, be- 
ing not less than four in number, as the 
Chief Justice may from time to time 
nominate, shall sit at Indore in order to 
exercise the jurisdiction and power tor 
the time being vested in that High Court 
in respect of cases arising in the revenue 
districts of Indore, Ujjain, Dewas, Dhar, 
Jhabua, Ratlam, Mandsaur, West Nimar 
(Khargone), Shajapur and Rajgarh: 

Provided that the Chief Justice may, 
for special reasons, order that any case 
or class of cases arising in any such dis- 
trict shall be heard at Jabalpur.” 

3. In exercise of the powers confer- 
red cn the Chief Justice by the proviso 
to the aforesaid orders the then Chief 
Justice issued two separate orders dated 
30-11-1968 vide Annexures 5 and 6 to 
the Return of the Registrar, whereby it 
was directed that the following cases 
arising from the Revenue districts fall- 
ing within the jurisdiction of the Gwalior 


and Indore Benches shall ‘be heard at 
Jabalpur. 
“I. Income-tax, Wealth-tax, Etxpendi- 


ture Tax, Gift Tax, Estate Duty, Sales- 
tax and other tax references, 


2. All petitions under Arts. 226 and/or 
227 of the Constitution pertaining to tax 
matters. 


3. All petitions under Arts. 226 and/or 
227 of the Constitution challenging the 
vires of any Act or statute or any order 
or Rule or Regulation made under any 
Act or statute. 


4. All petitions under Arts. 226 and/or 
227 of the Constitution directed against 


_ any order or decision of the State Trans- 


port Appellate Authority or State Trans- 
pert Authority or 
sioner or any Regional Transport Autho- 
rity constituted under the Motor Vehi- 
cles Act, 1939. 


5. All petitions under Arts. 226 and/or _ 


227 of the Constitution arising from the 

aforesaid revenue districts and pending 

for hearing and disposal at Jabalpur on 
the date of this order. 

Sd/- P. V. Dixit 

Chief Juszice 

30-11-1968.” 
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6. Subsequently by orders dated 25-6- 
1969 (Annexures 7 and 8 to the Return 
of the Registrar), issued by the Chief 
Justice in exercise of his powers under 
the aforesaid proviso, earlier orders dated 
30-11-1968 were suitably - amended, sc 
as to allow petitions under Arts. 226 and 
227 of the Constitution of India challeng- 
ing the vires of any Act or statute or any 
order or rule made under any statute to 
be heard by the Benches at Gwalior and 
Indore. 


7. In 1971, by orders, dated 23rd 
June, 1971, (Annexures 3 and 4 to the 
Return of the Registrar) the proviso to 
the earlier orders of the President, dated 
28th November, 1968 was amended by 
omitting the words “for special reasons” 
So as to enlarge the powers of the Chief 
Justice to order that any case or class of 
cases arising within the districts assign- 
ed to the temporary Benches may be 
heard at Jabalpur, even in the absence of 
any special reasons. 


8. On 24-10-1972 the Chief Justice 
issued fresh orders in exercise of his 
powers under the aforesaid proviso in 
supersession of all previous orders vide 
Annexures 9 and 10 to the Return of the 
Registrar. In these orders the following 
cases arising from the revenue districts 
Within the jurisdiction of two Benches 
were directed to be ordinarily heard at 
Jabalpur except such of them as may be 
notified to be heard at the Gwalior 
oe or Indore Bench as the case may 

e: 

“(1) Income-tax, Wealth-tax, Expendi- 
ture-tax, Gift-tax, Estate Duty, Sales-tax 
and other tax references. 

(2) All petitions under Arts. 226 and/or 
227 of the Constitution pertaining to tax 
matters. 


(3) All petitions under Arts. 226 and/or 
227 of the Constitution directed against 
any order or decision of the State Trans- 
port Appellate Authority or State Trans- 
port Authority or Transport Commis- 
Soner or any Regional Transport Autho- 
rity constituted under the Motor Vehi- 
cles Act, 1939. 


(4) All petitions under Arts. 226 and/or 
227 of the Constitution arising from the 
aforesaid revenue districts and pending 
for hearing and disposal at Jabalpur on 
the date of this order. 

Sd/- P. K. Tare 
Chief Justice 
24-10-1972.” 

9. On 3-2-1976 the present Chief Jus- 

tice issued the following order (Anne- 
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xure 11 to the Return of the Registrar) 
in respect of the Bench st Gwalior: 
~ “In exercise of the powers conferred 
on me by the proviso to the Notification 
No. 16/20/68-Judl. III, dated November 
28, 1968 issued by the President under 
S. 51 (2) of the States Reorganization 
Act, 1956 (No. 3? of 1956) establishing a 
permanent Bench of the Madhya Pra- 
desh High Court at Gwalior: 

And in supersession of all previous 
orders so far issued in exercise of the 
powers under the aforesaid proviso, 


I hereby order that with effect from 
February 5, 1976 till further orders only 
the following cases arising from the 
revenue districts of Gwalior, Shivpuri, 
Datia, Guna, Vidisha (Bhelsa), Bhind and 
Morena, except those cases for which I 
. may otherwise order, shall be heard at 
Jabalpur : | 

(1) All petitions under Arts. 226/227 of 
the Constitution challenging the vires of 
any Act or statute or any order or rule 
or regulation made under any Act or 
statute, 


(2) All individual cases which I may 
hereafter order to be heard at Jabalpur.” 
An exactly similar order was issued on 
that. very day in respect of the Indore 
Bench vide Annexure 12 to the Return 
of the Registrar. These orders of the 
Chief Justice are the subject-matter of 
this petition. . 

10. The aforesaid orders of the Chief 
Justice have been challenged in this peti- 
tion both on grounds of propriety as 
well as legality thereof. At the hearing 
however, the question of propriety was 
not pressed and the arguments were con- 
fined only to the legality of the orders. 
The legality of the orders has been chal- 
lenged on the following grounds: 

(1) Sub-sections (2) and (3) of S. 51 of 
the Act are ultra vires as the subject- 
matter thereof falls within the exclusive 
legislative competence of the State Legis- 
lature and not of the Parliament which 
enacted the Act. 


(2) By the establishment of permanent 
Benches at Indore and Gwalior and con- 
ferring exclusive jurisdiction on them 
with reference to particular areas, the 
High Court hds been split up into’ three 
parts which is in contravention of Arti- 
cle 214 of the Constitution. 

(3) The jurisdiction of the High Court 
at its principal seat, i e, at Jabalpur, 
cannot be curtailed and restricted to any 


particular area of the State 80 as to make ` 


it a Bench only. 
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(4) The effect of the orders in question 
is to deprive. the High Court at Jabalpur 
of its jurisdiction to hear pending cases 
which, argse within the districts assign- 
ed to the Benches, but were instituted at 
Jabalpur and, therefore, the "orders ace, 
in any case, illegal to that extent. 


(5) References under the Income-tax 
Act, the Wealth-tax Act, the Expendi- 
ture-tax Act and other similar enact- 
ments lie only to the High Court, which 
means that the High Court at its princi- 
pal seat and, therefore, they cannot 3e 
heard by the Benches at Gwalior and 
Indore. 

-(6) The powers of the Chief Justice to 
issue orders under the proviso to tne 
Presidential orders (Annexures 1 and 2 
to the Return of the Registrar) stood 
exhausted when exercised for the first 
time and, therefore, he was not comp2- 
tent to issue the orders in question. 


11. The contention of the petitioners 
is that the orders in question are detri- 


“mental to the establishment of the High 


Court as the highest judicial institutim 
in the State and to the development ef 
the bar, and they- have adversely affec:- 
ed the petitioners. They have, therefora, 

filed this petition challenging the orders 
of the President establishing permaner:t 
Benches at Indore and Gwalior as well zs 
the orders of the Chief Justice, dated 
5-2-1976; and prayed that the said orders 
be quashed. They have also prayed thet 
the respondents be restrained from trans- 
ferring any case, which is pending at 
Jabalpur, to Indore or Gwalior Bench in 
pursuance of the impugned orders of the 
Chief Justice. 


12. There are six respondents in ths 
case, viz, The Union of India, The State 
of Madhya Pradesh, the Chief Justice, 
the Registrar of the High Court and th3 
Additional Registnars of the High Court 
in charge of the Indore 
Benches. The State of Madhya Pradesh 


has not filed any return in this case and | 


Shri M. V. Temaskar, learned ` Govern- 
ment Advocate, submitted in writing 
that he had no instructions from the 
Government in regard to this case. Thus, 
the State of Madhya Pradesh is unrepre- 
sented. The Union of India has, in its 
return, fully supported the validity oZ 
the impugned orders and has also chal- 
lenged the locus standi of the petitioners 
to file this petition. 

13. The Registrar has filed the returr 
fully supporting the validity of the im- 
pugned orders. It is submitted that the 


and Gwalior ` 


ja 


LE 
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paramount consideration for passing the 
impugned orders (Annexures 11 and 12) 
by the Chief Justice was to provide faci- 


lity and convenience to the litigants. 
Other respondents did not file any 
return. 


14. This petition was first put up be- 
fore a Division Bench in the usual course. 
The Division Bench, while admitting the 
petition for hearing, gave the following 
directions: 


“Having regard to the importance of 
the question involved in this petition, 
we are of opinion that the case should be 
heard by a Full Bench. 

The papers shall be laid before Hon’tle 

the Chief Justice for constituting a Full 
Bench to hear the petition in the month 
of April 1976.” 
In pursuance of these directions the case 
was laid before the Chief Justice for con- 
stituting a Bench and accordingly this 
Bench was constituted for hearing this 
petition. : 

15. Shri Y. S. Dharmadhikari, learn- 
ed counsel for. the petitioners, submitted 
an application dated 25-3-1976 praying 
that a direction be given for a Full 
Bench consisting of all the Judges of this 
Court to be constituted for the hearing of 
this case looking to the importance of <he 
matter involved: While addressing this 
Bench in support of the application he 
raised certain fundamental questions of 
importance, which do not find any men- 
tion in the application, so as to question 
the jurisdiction of this Bench to hear this 
case. He was permitted to urge these 
matters before this Bench in the interests 
of justice. His main contentions may be 
Summarised as under: ; 


(i) Petitions under Art. 226 of the Con- 
stitution are exclusively governed by 
special rules framed by the High Court 
in exercise of its powers under Art. 225 
of the Constitution which came _ into 
force on the 15th day of October 1951. 
The other High Court Rules, which were 
previously framed, are not applicable to 
writ petition. | 

(ii) The order of the Division Bench 
must be construed as a judicial direction 
for constituting a Bench of all the Judges 


of this Court and, therefore, this Bench 


of five Judges is not competent to hear 
this petition. 

(iii) The Chief Justice, in the circum- 
stances of the case. had no authority to 
constitute a Bench of five Judges as the 
rules in Chap. I of the High Court Rules 
are not applicable to writ petitions, 
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16. The application was rejected by 
us after hearing on 5-4-1976 for reasons 
to be recorded later while dealing with 
the petition on merits. We, therefore, 
proceed to record the reasons now. 


1%. Though Shri Dharmadhikari was 
at pains to take us through the entire 
history of this High Court and the High 
Court of Judicature at Nagpur from its 
very inception, it is needless to refer to 
it in detail for the purposes of this appli- 
cation. The argument in substance was 
that the High Court of Judicature af 
Nagpur became from the appointed day, 
that is, 1-11-1956, the High Court for the 
new State of Madhya Pradesh under 
sub-s. (1) of S. 49 of the Act. The Nag- 
pur High Court had made certain rules 
to regulate its procedure in exercise of 
its pcwers under Cl. 27 of the Letters 
Patent as well as in exercise of the 
powers conferred on it by S. 223 of the 
Government of India Act, 1915. The said 
rules, which are contained in Chapters I 
to VII of the High Court Rules, are not 
applicable to writ petitions under Art. 226 
of the Constitution because this was a 
new jurisdiction conferred on the High 
Court after the Constitution of India 
came into force. It was contended that 
the jurisdiction conferred on the High 
Court under Art. 226 of the Constitution 
is an extraordinary jurisdiction and, 
therefore, no rules regulating the exer- 
cise of this jurisdiction could be framed 
under the Letters Patent or the relevant 
provisions of the Government of India 
Act, 1915 or 1935. 


18. It was further pointed out that 
the Nagpur High Court haa framed cer- 
tain rules in exercise of its powers under 
Art. 225 of the Constitution read with 
Cl. 27 of the Letters Patent for petitions 
under Art. 226 of the Constitution by 
Notification No. 8224, dated 25th Sep- 
tember 1951 and these rules alone regu- 
late ‘the proceedings of the High Court 
in regard to such petitions. Rule 4 of 
these Rules reads as under: 

‘Such petitions shall be heard by a 
Civil Division Bench provided that dur- 
ing vacation, when no Division Bench is 
sitting, they may be heard by a single 
Bench, unléss the presiding Judge is of 
the opinion that the matter is not urgent 
or is of such importance thet it should be 
heard by a Division Bench.” 


19. Shri Dharmadhikari urged that 
Since under the aforesaid Rules such peti- 
tions can be heard only by a Civil Divi- 
sion Bench, the constitution of a larger 
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Bench can only be governed by an order 
of such Bench. It could not be constitut- 
ed by the Chief Justice in exercise of 
his powers v~der Rules 7 and 8 of Chap- 
ter I of the {igh Court Rules which, ac- 
cording to the learned counsel, are not 
applicable to writ petitions. He further 
urged that the words ‘Full Bench” used 
by the Division Bench in its order, dated 
4-38-1976, must be construed as "Full 
Court” and, therefore, only thé Full 
Court is competent to hear this petition 
and not this Bench. We find no merit in 
this contention and the arguments ad- 
vanced in support thereof appear to be 
based on a misapprehension of the legal 
position. 


20. When the Nagpur High Court was 
constituted under the Letters Patent, it 
was empowered under Cl. 27 to make 
rules in regard to all cases which it was 
competent to try. Similarly, under Ss. 106 
and 108 of the Government ef India Act, 
1915 and S. 223 of the Government of 
India Act, 1935, the High Court was em- 
powered to frame rules in regard to all 
proceedings before it. The fact that juris- 
diction in regard to writ petitions was 
conferred on the High Court after the 
rules were framed would not automati- 
cally make all the rules previously fram- 
ed inapplicable to such petitions al- 
though it became necessary to make cer- 
tain supplementary rules to regulate the 
proceedings in respect thereof. There is 
no merit in the argument that the power 
vested in the High Court under sub-sec- 
tion (1) of S. 108 of the Government of 
India Act, 1915, which was preserved 
and continued by S. 223 of the Govern- 
ment of India, Act, 1935, was a limited 
one and could only be exercised in res- 
pect of such jurisdiction as the High 
Court possessed on the date when the Act 
of 1915 came into force or on the date 
when the rules were framed. The power 
to frame rules was conferred on the High 
Court in order to enable it to regulate 
the exercise of its jurisdiction, including 
such jurisdiction as may be vested in it 
from time to time. The word "vested in 
the Court” in sub-s. (1) of S. 108 of the 
Government of India Act, 1915 cannot be 
narrowly construed so as to mean “now 


vested in. the Court’. Dealing with this 


question in N. S. Thread Co. v. James 
Chadwick & Brothers, AIR 1953 SC 357, 
their Lordships of the Supreme Court 
held as under: 


"Section 108 of the 
india Act, 1915 conferred power on 


Government of 
the 
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High Court which that Court could exer- 
cise from time to time with reference to 
its jurisdiction whether existing at the 
coming into force of the Government of 
India’ Act, 1915 or whether conferred m 
it by any subsequent legislation.” 

It is, therefore, clear that the rules fram- 
ed by the High Court in order to regulete 
the exercise of its jurisdiction wovrld 
govern every aspect of such jurisdiction 
as may be vested in it from time to tine 
unless they are inconsistent with statu- 
tory rules or provisions relating to tne 
exercise of such jurisdiction. 


21. It is true that the old rules were 
found lacking in certain respects so far 
as the exercise of writ jurisdiction was 
concerned and, therefore, new rules were 
framed by the High Court in the year 
1951. These rules would, no doubt, pr2- 
vail ever the earlier rules but the earlier 
rules would continue to remain appli-- 
able to writ petitions to the extent they 
are not inconsistent with the new rule. 
In fact, if we carefully scrutinize tre 
new rules, it would be clear that they are 
supplemental in nature and it would not 
be possible to deal with petitions under 
Art. 226 of the Constitution solely on tke 
oasis of the new rules. There is no prc- 
vision in the new rules as to how a case 
has to be dealt with when there is a di} 
ference of opinion between the Judges 
constituting the Division Bench. Similar- 
ly, there is nothing in the new rules to 
show what course the Division Benen 
should adopt if it wants an earlier Divi- 
sion Bench decision or a Full Bench de 
cision to be reconsidered. It is quite evi- 
dent that it was not considered necessar7 
to make any such provision in the new 
rules because they were already contain- 
ed in Rr. 11 and 12 of, Chap. I. We, there- 
fore, hold that the new rules are merely 
supplemental to the earlier rules which 
are applicable to writ petitions in so far 
they have not been superseded by the 
new rules and are not inconsistent witk 
them. 


22. We also find no substance in the 
contention that the Division Bench, wher 
it directed that the papers be laid be- 
fore the Chief Justice for constituting =a 
Full Bench, meant thereby the Full 
Court. A Full Bench, according to R. 7 
of the Chap. I of the High Court Rules, 
means a Bench consisting of three or 
more Judges. It appears to us that the 
Division Bench used the expression ‘Full 
Bench’ in the sense it is used in R. 7 of 
Chap. I. So far as we know, neither in 


A 
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the history of the Nagpur High Court nor 
of this Court a Full Bench consisting of 
more than five Judges was ever consti- 
tuted to hear any case. It is, therefore. 
preposterous to suggest that the Division 
Bench while referring the matter to 4 
Full Bench, intended that it shoul pe 
heard by the Full Court. 

23. It is no doubt true that the refer- 
ence made by the Division Bench dces 
not strictly fall within the purview of 
R. 12 of Chap. I because the case has not 
been referred in order to reconsider an 
earlier decision of this Court. But it falls 
within the purview of R. 4 of Chap. I 
which reads as under: : 


“4, Save as provided by law or by 


these rules or by special orders of <he 
Chief Justice, all matter shall be heard 
and disposed of by a Bench of two 
Judges.” 


It appears to us that the Division Bench, 
looking to the importance of the case, 
invited the Chief Justice to constitute a 
Full Bench under R. 4 to hear the case 
and in pursuance of this reference . the 
Chief Justice was pleased to constitute 
this Bench under Rr. 7 and 8 of Chap. I. 
Apart from this, as held by their Lord- 
ships of the Supreme Court in Pramatha- 
nath v. Saroj Ranjan, AIR 1962 SC 376, 
the Chief Justice has inherent power to 
constitute a larger Bench in special cir- 
cumstances and, therefore, even if the 
matter was not covered by any rule, the 
Division Bench could invoke this juris- 
diction of the Chief Justice to constitute 
a larger Bench looking to the importance 
of the case. Thus, irrespective of the 
consideration whether the reference to 
the Chief Justice was governed by any 
particular rule or not, it is clear to us 
that the Chief Justice was competent to 
constitute this Bench and the objection 


raised by the petitioners regarding its - 


constitution is baseless. 


24. It has been brought to our notice 
that the Chief Justice, when this appli- 
cation was placed before him, had given 
a direction that in case this Bench con- 
sidered the matter so important as to be 
hedrd by a larger Bench, he would con- 
stitute a larger Bench. We do not, how- 
ever, find it necessary to refer the mat- 
ter to the Chief Justice for constituting 
a larger Bench, because, in our view, 
this Bench is competent to deal with all 
material questions involved in this con- 
troversy. 

25. Before: we proceed to deal with 
this case on merits, we consider it pro- 


Abdul Taiyab v. Union of India (FB) (Raina J 3 
. per to advert to the criticism of the con- 


[Prs. 22-26] M. P. 125 


duct of the State Government in regard 
to this case which was levelled by Shri 
S. D. Sanghi, learned counsel for the 
High Court Bar Association, Indore. In 
the instant case, as has already been 
pointed out above, the State Govern- 
ment, though made a party to this case, 
neither filed a return nor instructed any 
counsel to argue the case on its behalf. 
Shri M. V. Tamaskar, who appeared for 
the State, merely reported no instruc- 
tions. Shri Sanghi urged that this Court 
was handicapped as the State Govern- 
ment did not take any definise stand with 
regard to this case and mace no effort 
to support the relevant provisions of the 
States Reorganization Act and the im- 
pugned order of the Chief Justice. In 
this connection he invited our attention 
to certain observations of the Supreme 
Court in B. Banerjee v. Anita Pan, AIR 
1975 SC 1146 in regard to the unhelpful 
attitude of the State Government in res- 
pect of a piece of social legislation. 


26. We have given our anxious consi- 
deration to this matter and we are of the 
view that the attitude adopted by the 
State Government in regard to this case 
does not call for any adverse comments 
for the following reasons. In the first 
place, the parties affected by the order 
of the Chief Justice are motor operators 
and tax-payers who cannot be said to be 
poor litigants needing special sympathies 
of the Government. Apart from this, the 
High Court Bar Associations of the two 
major integrating units of this State, viz., 
Mahakoshal region and Madhya Bharat 
region, have viewed the order of the 
Chief Justice from a regional angle, and 
the pleadings as originally presented to 
this court reflected an emotional ap- 
proach to the whole problem and the lan- 
guage used at places smacked of a con- 
troversy of a regional nature. It appears 
to us that it was for this reason that the 
State Government considered it proper 
to adopt a neutral attitude and left it to 
the petitioners and the Bar Associations 
concerned to have the controversy settl- 
ed by this Bench. The attitude adopted 
by the Government is in line with that 
of the Chief Justice who also neither fil- 
ed a return nor engaged any counsel to 
argue the case. The Registrar filed a re- 
turn just to indicate the reasons for the 
issuance of the impugned order by the 
Chief Justice in order to show that it was 
bona fide. The Additional Registrars did 
not file any return; and no counsel was 


126 M.P. {Prs. 26-32] Abdul Taiyab v. Union of India (FB) (Raina J.) 


engaged for the Registrar and the Addi- 
tional Registrars, 

27. The High Court Bar Associations 
of Jabalpur, Indore and Gwalior, being 
vitally interested in the issues involved 
in this case, the cream of the Bar at all 
the three places gathered to put up their 
respective cases before this Bench. 
Learned counsel for the respective Bar 
Associations argued with great ability 
and lucidity and we must say that we did 
not at all feel handicapped in dealing 
with the case, in the absence of the Gov- 
ernment Advocate or the Advocate 
- General to put up the case on behalf of 
the State Government. We would here 
like to place on record our appreciation 
of the cordial and dignified manner in 
which the learned counsel for the dif- 
ferent Bar Associations put up their res- 
pective cases and we also highly com- 
mend their readiness to withdraw all re- 
marks from the pleadings which were 
pointed out to be offensive by the other 
side. The pleadings were voluntarily am- 
ended by the parties concerned so as to 
delete all remarks considered offensive 
‘by the other side. We had thus the -pri- 
vilege of listening to. a high level debate 
of academic character without any kind 
of bitterness or unpleasantness. 

28. So far as the Union Government 
is concerned, the case was ably argued 
by Shri R. P. Sinha, Advocate. 

29. Before proceeding to deal with 
the controversy on merits, we wish to 
address overselves to the question whe- 
ther the petitioners have locus standi to 
file this petition under Art. 226 of the 
Constitution. Shri S. D. Sanghi, learned 
counsel for the High Court Bar Associa- 
tion. Indore and Shri H. G. Mishra, learn- 
ed counsel for the High Court Bar Asso- 
ciation, Gwalior frankly conceded that 
they did not wish to press the question 
and invited this Court to decide the peti- 
tion on merits in view of the various ques- 
tions of vital importance to the litigants 
as well as the members of the legal pro- 
fession of this State as a whole, raised 
in this case. It is, however, necessary to 
deal with this question, because it was 
pressed by Shri R. P. Sinha, learned 
counsel for the Union of India with some 
force and one of the interveners, name- 
ly, Shri R. C. Pandey. 

30. While dealing with the question 
of locus standi in writ petitions under 
Art. 226 of the Constitution, their Lord- 
ships of the Supreme Court made the 
following observations in Calcutta Gas 
Co, (Proprietary) Lid. v. State of West 
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Bengal, AIR 1962 SC 1044 in paragraph 
5 which are pertinent: 

“The Article in terms does not describe 
the classes of persons entitled to apply 
thereunder; but it is implicit in the exer- 
cise of the extraordinary jurisdiction that 
the relief asked for must be one to en- 
force a legal right......... The right that 
can be enforced under Art. 226, also 
shall ordinarily be the personal or indi- 
vidual right of the petitioner himself, 
though in the case of some of the writs 
like habeas corpus or quo warranto this 
are may have to be relaxed or .modi- 
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31. When this question again came up 
for consideration before the Supreme 
Court in Venkateshwara Rao v. Govt. of 
Andhra Pradesh, AIR 1966 SC 828, their 
Lordships, after adverting to the obser- 
vations made in the Calcutta Gas Co. 
(Prop) Ltd. v. State of West Bengal AIR 
1962 SC 1044 (supra), observed as under 
in paragraph 8:— 

“This Court held in the decision cited 
supra that ‘ordinarily’ the petitioner who 
seeks to file an application under Art. 226 
of the Constitution should be one who 
has a personal or individual right in the 
subject-matter of the petition. A per- 
sonal right need not be in respect of a 
proprietary interest; it can also relate to 
an interest of a trustee, That apart, in 
exceptional cases as the expression ‘ordi- 
narily’ indicates, a person who has been 
prejudicially affected by an act or omis- 
Sion of an authority can file a writ even 


though he has no proprietary or even 
fiduciary. interest in the subject-matter 


thereof,” 


32. It is, therefore, clear that a per- 
son who has been prejudicially affected 
by an act or omission of an authority can 
invoke the jurisdiction of this Court 
under Art. 226 of the Constitution even 
though he has no proprietary or even 
fiduciary interest in the subject-matter 
thereof. In certain circumstances even 
strangers are entitled to file a writ peti- 
tion where public interest demands inter- 
vention of the Court. In S. Sinha v. M/s. 
S. Lal & Co. AIR 1973 SC 2720, their 
Lordships while . considering the case of 
strangers, referred to the English Judi- 
cial Practice in the matter in paragraph 
10 in the following terms: 

"In England also the Courts have taken 
the view that when the application is 
made by a party or by a person aggriev- 
ed the Court will intervene ex debitc 
justitiae, in justice to the applicant, and 
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when it is made by a stranger the Court 
considers whether the public interest d2- 
mands its intervention. In either case it 
is a matter which rests ultimately in ~he 
discretion of the Court.” 


33. The whole question was examired, 


in detail by the Supreme Court in a very 
recent decision in J. M. Desai v. Roshan 
Kumar, AIR 1976 SC 578. In that case 
their Lordships, while considering the 
question of locus standi in the context of 
certiorari jurisdiction, observed in para- 
graph 12 that the expression ‘aggrieved 
person’ denotes an elastic, and to an 2x- 
tent, and elusive concept. Their Lord- 
ships further observed as under in the 
same paragraph in regard to the expzes- 
Sion ‘aggrieved person’: 

‘It cannot be confined within the 

bounds of a rigid, exact and compreken- 
sive definition. At best, its features can 
be described in a broad tentative man- 
ner. Its scope and meaning depends on 
diverse, variable factors such as the eon- 
tent and intent of the statute of wich 
contravention is alleged. the specific cir- 
cumstances of the case, the nature and 
extent of the petitioner’s interest, and 
the nature and extent of the prejudice or 
injury suffered by him.” 
Their Lordships referred to the following 
three categories of persons who may in- 
voke the jurisdiction of this pane >y a 
writ petition : 

(i) Person aggrieved, 

(ii) stranger, and 

(iii) busybody or meddlesome izter- 
loper. 

34. While holding that the applications 
of such busybodies should be rejected at 
the threshold, their Lordships added that 
the distinction between the first and the 
second categories of applicants, trough 
real, is not always well demarcated Or- 
dinarily, a person, who has suffered a 
_ legal wrong or injury in the sense that 
his interest recognised by law ‘has been 
prejudicially and directly affected by the 
act or omission of the authority com- 
plained of’, has a right to approack the 
Court. In other words, a person having a 
legal grievance is entitled to exercise 
such a right. In the case af strengers 
their Lordships added a note of caution in 
paragraph 49 in the following words: 

“While a procrustean approach should 
be avoided, as a rule, the Court should 
not interfere at the instance of a Stran- 
ger’ unless there are exceptional cir- 
cumstances involving a grave miscerriage 
of justice having an adverse impa:t on 
public inter 
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35. We may now proceed to examine 
the position of the petitioners in 
the light of the aforesaid princi- 
ples. The petitioners are admittedly Ad- 
vocates practising in the High Court at 
Jabalpur. As Advocates they belong t0 
the only recognised class of persons en- 
titled to practise law under S. 29 of the 
Advocates Act, 1961. Their right to prac- 
tise means the right to assist the citizen 
in the enforcement of his fundamental 
and other rights in a Court of law. We 
may here quote the following observa- 
tions of their Lordships of the Supreme 
Court in In re Under Article 143 of the 
Constitution of India, AIR 1965 SC 745 at 
p. 787 para 132: 


“It is hardly necessary to emphasise 
that in the enforcement of fundamental 
rights guaranteed to the citizens the 
legal profession plays a very important 
and vital role, and so, just as the right 
of the Judicature to deal with matters 
brought before them under Art. 226 or 
Art. 32 cannot be subjected to the pow- 
ers and privileges of the House under 
Art. 194 (3), so the rights of the citizens 
to move the judicature and the rights of 
the advocates to assist that process must 
remain uncontrolled by Art. 194 (3). That 
is one integrated scheme for enforcing 
the fundamental rights and for sustain- 
ing the rule of law in this country.” 


36. The members of the legal proies- 
son have to play a crucial role in the en- 
forcement of the rule of law and are, 
therefore, naturally interested in mat- 
ters pertaining to the jurisdiction of the 
Courts, to entertain petitions for the vin- 
dication of fundamental and other rights. 
In the instant case the principal issue 
involved in the controversy before us is 
whether Jabalpur, being the principal 
seat of the High Court, every person, 
whose case arises within any part of the 
territories of the entire state, is entitled 
to invoke the jurisdiction of the High 
Court at Jabalpur. Connected with this 
right of the parties is the right of the 
petitioners to assist the parties as advo- 
cates in the enforcement of such right, 
It is, therefore, obvious that the peti- 
tioners are vitally interested in the mat- 
ter and fall within the category ‘persons 
aggrieved’. It has also been broughi to 
our notice that in a number of cases, 
which are being moved to Gwalior or 
Indore in pursuance of the impugned 
orders of the Chief Justice, some of the 
petitioners are engaged as counsel, The 
Registrar has filed a list of such cases 
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vide Annexures 19 and 20. The name . of 
Shri D. M. Dharmadhikari, one of the 
petitioners, . appears against cases men- 
tioned in items Nos. 3, 8, 15 and 38 in 
Annexure 19 and items Nos. 16, 68 and 
86 in Annexure 20. Similarly, the name 
of Shri A. T. A. Malik, petitioner No. 1, 
appears against item No. 31 and that of 
Ku. Kanti Rao, petitioner No. 6 against 
items. Nos. 24, 38 and 66, in Annexure 19. 
It is obvious that transfer of these cases 
to the Benches at Gwalior and Indore 


may not only cause inconvenience to the | 


counsel but may even result in financial 
loss to them because, if the parties are 
not prepared to pay extra charges for 
their visits to Gwalior and Indore in con- 
nection with the cases, the lawyers at 
Gwalior and Indore may be engaged and 
thus the petitioners may lose the brief 
and the remaining part of their fees. 


37. It, therefore, appears to us that 
the petitioners fall within the category 
of ‘aggrieved person’ in the light of the 
decisions of the Supreme Court quoted 
above. Even if the petitioners are to be 
treated as strangers, there can be no 
doubt that the matter is of such public 
interest that they are entitled to inter- 
vene. The very fact that distinguished 
lawyers from all over the State have 
gathered to assist this court in dealing 
with questions of importance vital to the 
jurisdiction of the High Court in all its 
aspects shows that the members of the 
Bar practising in this Court are interest- 
ed in the matter. and as such are entitled 
to approach this court for resolving the 
controversy. We, therefore, do not find 
any merit in the contention that the 
petitioners have no locus standi to pre- 
sent this petition. 


38. On behalf of the respondents it 


has also been urged that this petition is 
liable to be thrown out on the ground of 
delay because the Act was enacted in 
1956 and the permanent Benches were 
constituted in 1968. It is no doubt true 
that the petitioners have challenged the 
vires of the provisions of sub-ss. (2) and 
(3) of S. 51 of the Act and have also chal- 
lenged the constitution of permanent 
Benches; but they are mainly aggrieved 
by the orders of the Chief Justice dated 
5-2-1976 (Annexures 11 and 12 to the 
Return of the Registrar) and the action 
being taken by the Registrar te 
itransfer certain pending cases in 
pursuance thereof. As this petition 
is directed mainly against the orders 
of the Chief Justice dated 5-~2- 
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1976, it is clear that it was promptly filed 
without any delay. Shri Y. S. Dharmadhi- 
kari, learned counsel for the petitioners 
submitted that the interest of the peti- 
tioners are very much adversely affected 
by the aforesaid orders and that they 
would not have filed this petition, if th2 
position as it obtained prior to the pass- 
ing of the said orders was allowed to con- 
tinue. It appears from the record -that the 
representatives of the High Court Ba? 
Association, Jabalpur had approached the 
Chief Justice for revoking the impugned 
orders and there was a discussion on 
16-2-1976 vide Minutes of Discussion (An- 
nexure 16 to the Return of the Regis- 
trar). When they failed to persuade the 
Chief Justice to revoke the impugnec 
orders they filed this petition. It is ne 
doubt true that the validity of the Presi- 
dential orders (Annexures 1 and 2 to the 
Return of the Registrar) and the vires of 
sub-ss. (2) and (3) of S. 51 of the Act 
have also been challenged; but that is 
only with a view to assail the orders of; 
the Chief Justice by which the petition- 
ers are aggrieved, 


39. A person need not challenge a par- 
ticular statutory provision until he is 
actually affected by it. In fact he has no 


‘right to challenge it unless he is in some 


way hurt by it. The petitioners, it seems, 
were satisfied with the constitution of 
permanent Benches, the Presidential 
orders and the orders of the Chief Jus- 
tice issued from -time to time before the 
impugned orders. They felt aggrieved 
when the impugned orders were passed 
and action was being taken in pursuance 
thereof to transfer pending cases to 
Indore and Gwalior as it gave rise to an 
impression that the jurisdiction of the 
High Court at its principal seat at Jabal- 
pur was being curtailed so as to reduce 
it to the position as a Bench at Indore 
or Gwalior, Thus, as pointed out above, 
they approached this Court promptly and! 
there is no question of delay in this case. 


40. The next point for consideration 
is whether the provisions of S. 51 of the 
Act are ultra vires. Shri Y. S. Dharma- 
dhikari, learned counsel for the petition- 
ers made it clear at the outset that he 
assailed the validity of the provisions of 
the said section only as a last resort; but 
since the question has been raised and 
argued at some length, we propose to 
deal with it before considering other _ 
points raised before us. 


41. The main argument of Shri Y. S. 
Dharmadhikari, which was _ supported 
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and elaborated by Shri Gulab Gupta ap- 
pearing for the High Court Bar Associs- 
tion, Jabalpur, is that the constitution 
of permanent Benches is a matter falling 
exclusively within the State List and as 
such the Parliament had no jurisdicticn 
to legislate on the subject. In order to 


appreciate the argument, it is necessary 


to refer to the various entries in the 
three Lists in the Seventh Schedule of 
the Constitution having a bearing on the 


subject. The relevant entries are repro- , 


duced below: 
“List I — Union List. 


77. Constitution, organisation, juris- 


diction and powers of the Supreme Court - 


(including contempt of such Court), and 
the fees taken therein; persons entitled 
to practise before the Supreme Court.’ 

78. Constitution and organisation (in- 
cluding vacations) of the High Courts 
except provisions as to officers and ser- 
vants of High Court; persons entitled to 
practise before. the ‘High Court’. 
= 95. Jurisdiction and powers of all 
courts, except the Supreme Court, with 
respect to any of the matters in this list; 
admiralty jurisdiction. 

List If — State List. 

3. Administration of justice, constitu- 
tion and organisation of all courts, ex- 
cept the Supreme Court and the High 
Court; officers and servants of the High 
Court; procedure in rent and revenue 
courts; fees taken in all courts except 
the Supreme Court. 


65. Jurisdiction and powers of all 
courts, except the Supreme Court, with 
respect to any of the matters in this list. 

List HI — Concurrent List. 

46. Jurisdiction and power of all courts, 
except the Supreme Court, with respect 
to any of the matters in this List.” 

42. The contention of Shri Dharma- 
dhikari, learned counsel for the peti- 
tioners is that under entry 78 of the 
List I, the Parliament is competent to 
legislate only in respect of ‘constitution 
and organisation of the High Courts’ and 
not its jurisdiction and powers except in 
relation to any of the matters in List I 
vide Entry 95. He referred in this con- 
nection to the language of Entry 77 which 
empowers the Parliament to legislate in 
respect of Constitution, organisation, 
jurisdiction as well as powers of the 
Supreme Court. He urged that since the 
words ‘jurisdiction and powers’ of the 
High Courts’ are omitted from Entry 78, 
it follows that the power to legislate in 
respect of general jurisdiction and pow- 
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ers of the High Court was not assign- 
ed to the Parliament except in respect 
of the matters falling within List I for 
which special provision is made in 
Entry 95 of List I. According to him, 
the State Legislature alone is competent 
to legislate in respect of the general 
jurisdiction and powers of the High 
Ceurt under the head “Administration of 
Justice” in Entry 3 of the State List. He, 
therefore, urged that sub-s. (2) and sub- 
s. (3) of S. 1 of the Act in so far as they 
deal with the jurisdiction and powers of 
the Benches of the High Court are ultra 
vires and, therefore, the President in 
exercise of his powers under sub-s. (2) 
of S. 51 was not competent to make any 
provision regarding jurisdiction of the 
Benches of the High Court which falls 
within the purview of ‘Administration of 
Justice’. 

43. In support of his arguments, Shri 
Dharmadhikari, relied to a large extent 
on the decision of the Supreme Court in 
State of Bombay v. Narottamdas, AIR 
1951 SC 69 and the decision of the Cal- 
cutta High Court in Amarendra Nath v. 
Bikash Chandra, AIR 1957 Cal 534 where- 
in the aforesaid decision of the Supreme 
Court was considered and discussed in 
detail and it was held that the State 
Legislature alone is competent to invest 
the High Court with general jurisdiction 
and powers in all matters civil and cri- 
minal. It is, therefore. necessary to 
scrutinize these two decisions carefully. 

44. So far as the decision of the 
Supreme Court in State of Bombay v. 
Narottamdas (AIR 1951 SC 69) (supra) 
is concerned, it dealt with a somewhat 
similar matter under the Government of 
India Act, 1935. Under the said Act the 
Scheme of distribution of legislative 
powers between the Centre and the Pro- 
vinces was somewhat different as indi- 
cated below: 

“Entry 53, List I. 

‘Jurisdiction and powers of all Courts 
except.the Federal Court, with respect to 
any of the matters in this List......’ 

Entries 1 and 2, List II— 

‘l. the administration of justice, con- 
stitution and organisation of all Courts 
except the Federal Court...... 

‘2. Jurisdiction and powers of all 
Courts except the Federal Court, with 
skal to any of the matiers in this 
St.2 7.5: i 

Entry 15, List II— 

‘Jurisdiction and powers of all Courts 
except the Federal Court, with respect 
to any of the matters in this List.’ 
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As would appear from the relevant 
Entries in the Provincial List quoted 
above, ‘administration of justice’ as well 
as ‘Constitution and organisation of all 
Courts except the Federal Court’ fell 
within the purview of Entries 1 and 2 
of List II (Provincial List). Thus, ‘Con- 
stitution and organisation of the High 
Court as well as the administration of 
justice in such Court’ were within the 
' exclusive jurisdiction of the Provincial 
Legislature. Entry 53 of List I — Central 
List — merely dealt with special juris- 
diction and powers of Courts, except the 
Federal Court, only with respect to any 
of the matters in that list. It did not in- 
clude within its scope the jurisdiction 
and powers of the High Court in general. 
Under the Constitution, on the other 
hand, ‘Constitution and organisation’ of 
the High Court are included in Entry 78 
of List I (Union List) while the expres- 
sion “Jurisdiction and powers of the High 
Court” does not find mention in any of 
the Lists. Keeping in view this deviation 
in the Legislative scheme under the Con- 
stitution, we have to see how far the de- 
cision of the Supreme Court-in the Bom- 
bay case (supra) is helpful to us. 


45. Although all the five Hon’ble 
Judges, who constituted the Bench. re- 
corded separate judgments, the majority 
view as culled therefrom appears to be 
that the expressions ‘administration of 
justice’ and ‘Constitution and organisa- 
tion’ were wide enough to hold within 
their purview the jurisdiction and powers 
of the High Court in general. We may 
incidentally mention that the Calcutta 
High Court also, after analysing the 
judgment of the Supreme Court, took 
the same view as is apparent from the 
following observations in paragraph 23 
at page 542. 

“What the learned Judges have held 
“is that the words ‘administration of jus- 
tice’ and ‘constitution and organisation’ 
of Courts include the concept of jurisdic- 
tion and powers. It has not been clearly 
held that if the words ‘constitution and 
organisation’ stocd alone, the result 
would have been the same.” 


46. After stating the majority view 
of the Supreme Court, the Jearned 
Single Judge of the Calcutta High Court, 
in Amrendra Nath v. Bikash Chandra 
(ATR 1957 Cal 534) (supra), discussed the 
various Entries in the legislative Lists. 
and arrived at the conclusion that the 
State Legislature alone can invest -the 
High Court with general jurisdiction and 
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powers as the matter falls within the 
purview of the expression ‘administration 
of justice’. With respect, we are unakle 
to agree with this view of the learned 
Judge for the following reasons. ‘There 
can be no doubt that the expression tad- 
ministration of justice’ is wide enough 
to cover general jurisdiction and powe-s 
of the High Court under Entry 3 of the 
State List; but the expression ‘constitn- 
tien and organisation’ of the High Court 


„in Entry 78 of the Union List, cannot be 


so construed as to exclude every aspest 
of the jurisdiction and powers of tke 
High Court. 


ÆT. Since the ‘constitution and orge- 
nisation’ of the High Courts fall within 
the legislative sphere of the Parliameni, 
it logically follows that the Parliamert 
must have power to specify the terre 
tories over which the High Courts so 
constituted will exercise jurisdiction and 


the organisation of such Cours 
necessarily includes the formation cf 
Benches at various places. As observed 


by Mahajan, J. (as he then was) in State 
of Bombay v. Narottamdas (AIR 1951 SC 
69) (supra) in paragraph 49, a Court 
without pewers and jurisdiction would 
be an anomaly. We may here quote the 
folowing observations of Mahajan, J. in 
the said paragraph in this connection: 


“It is a fundamental principle of the 
construction of a constitution that every- 
thing necessary for the exercise of pow- 
ers is included in the grant of power. 
Everything necessary for. effective exe- 
cution of power of legislation ‘must, 
therefcre, be taken to be conferred by 
the constitution with that power.” 


48. Thus the power to constitute and 
organise Courts must necessarily include 
the power to invest such Courts with 
general jurisdiction over a partieular 
territory and to provide for the manner 
in which such jurisdiction would be 
exercised. The meaning of the word 
‘organize’ as given in Black’s Law Dic- 
tionary. Fourth Edition, at page 1251 is 
as follows: 


“Organize to establish or furnish 

-with organs; to systematize; to put into 
working order; to arrange in order for 
the normal exercise of its appropriate 
functions.” , 
Thus organisation of an institution im- 
plies not only its establishment; but also 
that it should be furnished with neces- 
Sary organs to enable it to discharge its 
appropriate functions. 
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49. It is, therefore, clear that the out its 
expression ‘constitution and organisa- 


tion’ is an expression of wide connota- 
tion holding within its ambit not merely 
the constitution of High Court but its 
establishment at a particular place with 
the requisite jurisdiction and powers to 
enable it to function as a full-fledged 
High Court for a particular territory. 
Incidentally, a part of the matter may 
ibe covered by the Entry ‘administration 
of justice’ falling within the State List 
but that would not make any difference 
to the power of the Parliament to make 
provision for all matters which fall with- 
in the purview of Entry 78 of the Union 
List. 


50. We may here also briefly refer to 
the theory of pith and substance in re- 
gard to the distribution of legislative 
powers between the State and the Union. 
The various Entries in the three Lists 
are not powers of legislation; but they 
indicate the fields of Legislation. The 
power to legislate is conferred by Arti- 
ele 246 of the Constitution as well as cer- 
tain other Articles thereof The Entries 
are designed to define and delimit the 
respective areas of legislative compet- 
ence of the Union and the State Legisla- 
tures. 


51. In Chaturbhai v. Union of India 
AIR 1960 SC 424 their Lordships laid 
dewn that it is within the competence of 
the Ceritral Legislature to provide for 
matters which may otherwise fall with- 
in the competence of the Provincial 
Legislature if they are necessarily inci- 
dental to effective legislation by the 
Central Legislature on a subject of legis- 
lation expressly within its power. Their 
Lordships further held that it is a funda- 
mental principle of the constitutional 
law that everything necessary to the 
exercise of the power is included in the 
grant thereof. In a leter case Harek- 
chand v. Union of India, AIR 1970 SC 
1453 their Lordships reiterated the rules 


of interpretation of the Entries in the 
legislative Lists referred to above and 
emphasised that itis the duty of the 


Court to reconcile the Entries and bring 
ebout a harmonious construction. 


52. We have pointed out above that 
the expression ‘constitution and organi- 
sation’ in Entry 78 of the Union List is 
wide enough to include the jurisdiction 
and powers of the High Court with 
which it is necessary to clothe the Hizh 
Court to enable it to function as an effec- 
tive judicial organ of the State throuzh- 
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territories. Looked from this 
point of view, the provisions of 5. 51 of 
the Act, which provide for constitution 
of temporary and permanent Benches, 
fall within the purview of Entry 78 cf 
the Union List and as such they are with- 
in the competence of the Union Legis- 
lature and they cannot be declared to be 
ultra vires merely on the ground that 
they also incidentally fall within the 
purview of the Entry 3 in the State List 
pertaining to “administration of justice”. 


53. There is another aspect of the 
matter. The States Reorganization Aci 
was enacted by the Parliament in exer- 
cise of its powers under Arts. 3 and 4 of 
the Constitution. Article 3 empowers the 
Parliament to reorganize the States; and 
Art. 4 empowers the  Farliament to 
amend the first and fourth schedules to 
the Constitution and make supplemental, 
incidental and consequential provisions. 
There can be no doubt that the power to 
reorganize the States includes the power 
to reorganize the three principal organs 
of the State, viz. the executive, Legis- 
lature. and the judiciary. In other words, 
it includes the power to constitute and 
organise a High Court for a new State 
constituted under the scheme of reorga- 
nisation. As held by their Lordships of 
the Supreme Court in Mangal Singh v. 
Union of India, AIR 1967 SC 944 the 
expression “supplemental, incidental and 
consequential provisions” is wide enough 
to include provisions relating to the set- 
ting up of the legislative, executive and 
judicial organs of the State essential to 
the effective administration of that State 
under the Constitution and other related 
matters. Their Lordships, however, add- 
ed that the power to make such supple- 
mental, incidental or consequential pro- 
vision is not to override the constitu- 
tional scheme vide paragraph 6. 

04. Shri Dharmadhikari argued that 
the distribution of legislative powers be- 
tween the Union and the State a: effect- 
ed by the Constitution by the three Lists 
in the Seventh Schedule, being a part of 
the constitutional scheme and also a part 
of the basic structure of the Constitu- 
tion, the Parliament was not competent 
to legislate in respect of a matter falling 
strictly within the State List, in exer- 
cise of ifs powers under Arts. 3 and 4 of 
the Constitution. This argument was in 
continuation of the argument that the 
jurisdiction. and powers of the High Court 
fall exclusively within the expression 
‘administration of justice’ in Entry 3 of 
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the State List. We do not find any merit 
in this argument for two reasons. 


55. In the first place, we have al- 
ready held above that the expression 
“constitution and organisation” in Entry 
78 of the Union List is wide. enough to 
empower the Parliament to invest the 
High Court with general jurisdiction 
over a specified territory to enable it to 
function effectively as a High Court. 
Secondly the question of trenching upon 


the legislative field of the State can arise ` 


‘only after the State is formed. As held 
in Mangal Singh’s case (AIR 1967 SC 944) 
(supra), the expression “supplemental, 
incidental and consequential provisions” 
includes provisions relating to the setting 
up of the legislative, executive and judi- 
cial organs of the State essential to the 
effective State administration under the 
Constitution. Thus, the setting up of a 
High Ccurt as a live judicial organ of 
the State competent to discharge its 
judicial functions in relation to the terri- 
tories of the State necessarily falls with- 
in the purview of the aforesaid expres- 
sicn and the question of encroachment 
upon the State List cannot arise because 
that question can only arise after ` the 
State fully equipped with the three 
organs is formed and put into operation. 


56. We may here incidentally refer to 
the provisions of S. 69 of the Act which 
reads as follows: 


“Nothing in this part shall affect the 
application to the High Court for a new 
State of any provisions of the Constitu- 
tion, and this part shall have effect sub- 
ject to any provision that may be made 
on or after the appointed day with res- 
pect to that High Court by any Legisla- 
ture or other authority having power to 
make such provision.” 


This provision clearly indicates that the 
Parliament had no intention to encroach 
upon the powers of the State Legislature 
in regard to the jurisdiction and power 
.of the High Court and that it only made 
such provisions in this connection as were 
absolutely necessary to enable the High 
Court to function as an effective judicial 
organ of the State at its inception. 


57. Thus, from every point of view 
it appears to us that the provisions of 
S. 51 of the Act are intra vires and there 
is no merit in the contention that any 
part thereof was. beyond the competence 
of the Parliament and as such ultra vires. 

58. Shri Dharmadhikari questioned 
the vires of sub-s, (2) of S. 51 of the Act 
also on the ground that it amounted to 
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excessive delegation, inasmuch as the 
constitution of permanent Benches was 


an essential legislative function of the 
Parliament itself and it could not be 
entrusted to the President. There can be 
no doubt that the Legislature cannot 
delegate its essential functions; but as 
held: by their Lordships of the Supreme 
Court in Khambhalia Municipality v. 
Gujarat State, AIR. 1967 SC 1048 :n 
paragraph 7— 


“An essential legislative function con- 


‘sists in the determination of a policy 


and its formulation as a binding rule of 
conduct. Having laid down the legisla- 
tive policy, the legislature may confer 
discretion on an administrative agency 
as to. the execution of the ‘policy ard 
leave it to the agency to work out the 
details within the framework of the 
policy.” 


If we examine the scheme of the Act in 
the light of the aforesaid principles, it 
would appear that having constituted a 
High Court for the new State of Madhya 
Pradesh under S. 49 of the Act and con- 
ferred jurisdiction on it, under S. 52 of 
the Act, the Parliament left it to the 
various high authorities to determire 
where the principal seat of the High 
Court should be located and places where 
temporary or permanent Benches of tke 
High Court may function. We have a- 
ready noticed that provisions similar to 
sub-s, (3) of S. 51 of the Act exist in a_- 
most all the Letters Patent or the Accs 
under which the various High Courts 
have been constituted and in exercise of 
the power conferred by such provisions 
it was left to the Chief Justice with the 
concurrence of the Governor to deter- 
mine the place or places where tke 
Judges or Division Courts of the High 
Court concerned may sit to dispose of 
cases, By permanent Benches, as we 
Shall presently consider, the Parliament 
apparently meant a permanent arrange- 
ment whereby at least a specified num- 
ber of Judges may sit for disposal of 
cases of certain areas contiguous to tke 
place of sitting for the convenience of 
the litigants. Where the Benches should 
sit and how many Judges should sit at a 
particular place are merely details to be 
determined by the authorities concerned 
for implementation of the policy indicat- 
ed in the Act. We, therefore, hold that 
S. 51 does not suffer from the vice of 
excessive delegation. 


59. We now come to the next questicn 
which is, in fact, the real and substantial 
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issue in this case. The point for conside- 
ration is whether the permanent Bench- 
es constituted by the President at 
Gwalior and Indore by orders issred 
under sub-s. (2) of S. 51 of the Act v-de 
(Annexures 1 and 2 to the return of “he 
Registrar), have exclusive jurisdict‘on in 
respect of cases arising in the districts 


assigned to them, in the sense that a 


= case arising within any of the aforesaid 
districts cannot be instituted or heard 
by a Bench of the High Court at its prin- 
cipal seat, namely, Jabalpur, unless it 
falls within the class of cases which, ac- 
cording to the order of the Chief Jusfice 
under the proviso to the Presiden-ial 
order is to be heard at Jabalpur. In otter 
words the question is whether in exercise 
of his powers under sub-s. (2) of S. 51 
of the Act, the President was competent 
to carve out a separate and exclusive 
territory for each of .the perman=nt 
Benches so as to curtail all the territorial 
‘ jurisdiction of the High Court sitting at 
Jabalpur, its principal seat and wheter 
under the Presidential orders (Anne- 
xures 1 and 2 to the return of the Regis~ 
trar) such exclusive territory was actu- 
ally carved out. 


60. In order to deal with the afre- 
said questions, it is necessary to refer to 
the provisions of S. 51 of the Act which 
reads as under: 


“51. Principal seat and other places of 
sitting of High Courts for new States— 

(1) The principal seat of the High 
Court for a new State shall be at sach 
place as the President may, by notiied 
order, appoint. 

(2) The President may, after consuita- 
tion with the Governor of a new Szate 


and the Chief Justice of the High Ccurt ` 


for that State, by notified order, provide 
for the establishment of a permarent 
Bench or Benches of that High Cour: at 
one or more places within the Siate 
other than the principal seat of the Eigh 
Court and for any matters connected 
therewith. 

(3) Notwithstanding anything contain- 
ed in sub-s. (1) or sub-s. (2), the Judges 
and Division Courts of the High Court 
for a new State may also sit at such ocher 
place or places in that State as the Chief 
Justice may, with the approval of the 
Governor, appoint,” 

61. It would be both logical and sur- 
poseful to examine each part of this sec- 
tion carefully. Sub-section (1) lays down 
that the principal seat of the High Court 
for a new State shall be at such place as 
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the President may, by notified order, ap- 
point. As we have already noticed above, 
in exercise of the powers conferred on 
the President by this notification, Jabal- ` 
pur was declared to be the principal seat 
of the High Court of Madhya Pradesh 
vide notification dated 27th October, 
1956 (Annexure C). 


62. The expression ‘principal seat’ has 
not been defined in the Act. It is, there- 
fore, necessary to consider what it means 
and implies. The ordinary meaning of 
the word ‘principal’ is chief, leading; 
most important or considerable; primary; 
original highest in rank, character or im- 
portance or degree vide BLACK’S LAW 
DICTIONARY; Fourth Edition at p. 1355. 
As observed by Mukherjee, J. in para- 
graph 68 in State of Bombay v. Narot- 
tardas (AIR 1951 SC 69) (supra), the 
word ‘Court. means a place where justice 
is judicially administered’. The principal 
seat of a High Court would, therefore, 
mean the chief or primary place where 
justice can be administered by the High 
Court to a needy party which seeks to 
invoke its jurisdiction. 


63. If we care to go into the history 
of the constitution of various High 
Courts in India, one thing would be clear 
that even during the British period, 
whenever a High Court was established 
by Letters Patent under S. 1 of the High 
Courts Act or the Charter Act, 1861, or 
under S. 113 of the Government of India 
Act, 1915, or S. 229 of the Government of 
India Act, 1935, the High Court was 
erected and established at a particular 
place mentioned in the Letters Patent. 
Under the Letters Patent for the High 
Court of Calc tta, dated 28th December, 
1855, the High Court was erected and 
established at Fort William in Bengal. 
Under the Letters Patent for the High 
Court of Madras and Bombay the High 
Courts were erected and established at 
Madras an. Bombay respectively. We 
may now turn to the Letters Patent of 
the High Court of Judicature at Nagpur 
which, under S. 49 of the Act, became’ 
the High Court of Madhya Pradesh with 
effect from 1-11-1956. Under Cl. 1 of the 
Letters- Patent, the High Court was 
erected and established at Nagpur. The 
expression ‘erect and establish’ in rela- 
tion to a High Court, in our view meant . 
nothing more than to indicate that the 
place where it was established was to 
be the principal seat of the High Court 
where any party could invoke the juris- 
diction of the High Court, irrespective - 
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of the consideration in which part of the 
territory, over which the High Court 
exercised jurisdiction, the case or. the 
cause of action of such party arose. The 
High Court is a creature of law and, just 
as its powers and jurisdiction are regu- 
lated by law, the place or places where 
it is competent to exercise its jurisdiction 
are also regulated by law. It is therefore, 
impossible to conceive of a High Court 
without a seat being assigned to it. The 
place where it would sit to administer 
justice or in other words the place where 
its jurisdiction can be invoked is an 
essential and indispensable feature of the 
legal institution known as a Court. 
Where there is only one seat of the High 
Court, it must necessarily have all the 
attributes of the principal seat. But 
where the High Court has more than one 
seat, one of them may or may not be the 
principal seat according to the legisla- 
tive scheme. In case one of them is de- 
clared to be the principal seat, it must 
naturally mean the place where the High 
Court is competent to transact every 
kind of business arising from any part of 
the territories within its jurisdiction. In 
Manickam v. Assistant Registrar, AIR 
1958 Ker 188 while dealing with sub- 
s. (1) of S. 51 of the Act, their Lordships 
observed as under in paragraph 8 in re- 
gard to ‘principal seat’: 


“The principal seat of the High Court 
under S. 51 (1) of the Act is the place 
where the High Court as a whole func- 
' tions in all its capacities. The High Court 
as such is located there,” 


64. Although the expression ‘princi- 
pal seat’ was not defined in any of the 
enactments pertaining to High Court and 
it was also not used in the Letters Pa- 
tents of the various High Courts consti- 
tuted under the High Court Act, 1861, 
the Government of India Act, 1915 or 
the Government of India Act, 1935, it 
was net unknown to law. We find refer- 
ence to the expression in sub-s. (3) of 
S. 230 in the Government of India Act, 
1935. It appears to us that the expression 
‘principal seat’ was not used in the Let- 
ters Patent because the High Court was 
erected and established at a particular 
place which was thus automatically de- 
clared to be the principal seat of the 
High Court; and it is obvious that it was 
in this sense that it was used in 5. 230, 
Government of India Act, 1935. Thus, 
it is clear that the principal seat is the 
place where the High Court is competent 


te exercise its plenary jurisdiction . in 
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regard to any case or any party, irres- 
pective of the consideration 
part of the territories within its jurisdic- 
tion the case arose. In other words, it i9 
the place where any party can approach 
the High Court to invoke its jurisdiction. 
regardless of: the place where the case 
arose within its territorial jurisdiction. 


65. Since under S. 52 of the Act, the 
High Court of Madhya Pradesh is invest- 
ed with jurisdiction over every part of 
the territories inclnded within the State, 
it logically follows that the High Court 
is competent to administer justice at its 
principal seat, that is 
party who seeks to invoke its jurisdic- 
tion, irrespective of the consideration in 
which part of the territories comprised 
within the State of Madhya Pradesh the 
case arose or the cause of action of such 
party arose. There can hardly be any 
doubt that this was the position which 
obtained on the Ist day of November 
1956 when the new State of Madhya Pra- 
desh was born and the High Court of 
Judicature at Nagpur became the High 
Court for the new State of Madhya Pra- 
desh by the legal fiction under S. 49 of 
the Act. We have now to see if the action 
of the President and other auth-rities in 
regard to the constitution of temporary 
and permanent Benches under sub-s. (2) 
and sub-s. (3) of 5. 51 of the Act altered 
the position, so as to carve out an ex- 
clusive jurisdiction for the permanent 
Benches at Gwalior and Indore and io 
curtail the jurisdiction of the High Court 
while sitting at Jabalpur, its principal 
seat, 


66. We may first address ourselves te 
the constitution of temporary Benches 
at Gwalior and Indore under sub-s. (8) of 
S. 51 of the Act. By a notification issued 
on the Ist November, 1956 (Annexure D} 
the Chief Justice with the approval of 
the Governor of Madhya Pradesh direct~ 
ed that temporary Benches of the High 
Court of Madhya Pradesh will also sit 
temporarily at Gwalior and Indore. By 
another no.ification issued by the Chief 
Justice, on 29th November 1956, vide An- 
nexure E, the jurisdictions of the Gwalior 
and Indore Benches which were tempo- 
rarily constituted under the notification 
(Annexure D), were declared to be the 
Same as they were immediately ‘before 
the appointed day, that is, 1-11-1956, 
with certain minor modifications as 


indicated therein. It is these tvo 
notifications which governed the 
existence as well as the jurisdic- 


in which 


at Jabalpur, to a - 
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tion of the two Benches from 1956 
to 38-11-1968, that is, for a little over 
twelve years. We may now examine the 
legal implications of the two notifications 
to find out what was the position obtain- 
ing during the period these two temp- 
rary Benches continued and functionec. 


67. It would be here pertinent to 
note that a provision similar to the one 
contained in sub-s. (3) of S. 51 of tre 
Act is to be found in almost all the Let- 
ters Patent of the different High Courts 
under which it is open to the authorities 
mentioned therein to direct that one cor 
more Judges of the High Courts may sit 
at places other than the principal seat 
in order to exercise jurisdiction and 
powers in relation to a particular cless 
of cases. We may particularly take ncte 
of Cl. 33 of the Letters Patent of tne 
High Court of Judicature at Nagpur 
which reads as under: 

"33. Special commission and circuit. 
And we do further ordain that wher- 
ever it appears to the Governor in Com- 
cil of the Central Provinces, subject to 
the control of the Governor General in 
Council, convenient that the jurisdicticn 
and power by these our Letters Patent, 
or by or under the Government of India 
Act, vested in the High Court of judica- 
ture at Nagpur should be exercised in 
any place within thé jurisdiction of az 
Court subject to the superintendence of 
the said High Court, other than the usual 
place of sitting of the said High Couwt, 
or at several such places by way of cir- 
cuit, one or more Judges of the Court 


shall visit such place or places accord- . 


ingly.” 

So far as we know no action was taken 
under the aforesaid clause. No Judge or 
Division Bench of the High Court sat at 
any place other than at Nagpur. The 
practice of Judges of a particular H-gh 
Court sitting at places other than its 
principal seat was almost unknown til! it 
became a practical necessity on account 
of the reorganisation of States. The ques- 
tion however, is what are the logical and 
legal consequences of such a practice. 


68. The aforesaid question came up 
for consideration before the Kerala High 
Court in Manickam v. Assistant Regis- 
trar (ATR 1958 Ker 188). That case is of 
some interest because the State of Kerala 
was also constituted under the same Act 
under which the present State of Madiya 
Pradesh was constituted and Ernakulam 
was notified by the President to be the 


principal seat of the High Court of 
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Kerala under sub-s. (1) of 5. 51 of the 
Act. The High Court of Kerala function- 
ed exclusively at Ernakulam until the 
Chief Justice, acting under sub-s. (3) of 
5. 51 of the Act directed with the ap- 
proval of the Governor of Kerala that 
the Judges and Division Courts of the 
High Court may also sit at -Trivendrun 
to dispose of such cases as may from 
time to time ‘be specified in this behalf 
by him. 

69. A question having arisen as to the 
jurisdiction of the temporary Bench sit- 
ting at Trivendrum under S. 51 (3) of 
the Act, the Kerala High Court held that 
the Trivendrum Bench was not the High 
Court of Kerala; and a single Judge or a 
Division Court sitting at Trivendrum 
under sub-s. (3) of S. 51 of the Act was 
in precisely the same position as a single 
Judge or Division Court sitting in the 
several Court-rooms of the High Court 
at its principal seat in Ernakulam. In 
other words the Bench could only hear 
and dispose of such cases as were direct- 
ed to be posted before it by the Chief 
Justice; it could not do anything else 
and in particular could not receive cases. 
No other case was cited at the Bar in 
which a contrary view may have been 
taken in regard to the temporary Bench- 
es constituted under sub-s. (3) of S. 51 
of the Act or under any of similar pro- 
visions in the Letters Patent of the 
various High Courts or the Acts consti- 
tuting a High Court. The view. taken by 
the learned Judges of the Kerala High 
Court on this point appears to us to be 
correct and, in fact, it was not ques- 
tioned before us on any particular 
ground which may require consideration. 


70. From the language of sub-s. (3) 
of S. 51 of the Act itis clear that it 
merely provides that the Judges and 
Division Courts of the High Court may 
also sit at such other place or places in 
the State as the Chief Justice may, with 
the approval of the Governor, appoint. 


The seat of the High Court is to be dis- 


tinguished from a place where the 
Judges and Division Courts of the High 
Court may sit to dispose of certain cases. 
The importance of the seat consists in 
the fact that it is a place where a party 
can approach the High Court for seeking 
a particular relief. It is a place where 
the High Court’s jurisdiction can be in- 
voked; whereas the appointment of a 
place where the Judges or Division 
Courts of the High Court may sit to dis- 
pose of cases merely signifies a place 


ra 
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where a Bench of the High Court may 
temporarily function to hear and dis- 
pose of cases which have been properly 
instituted at the seat of the High Court. 
It is, therefore, clear that the constitu- 


- tion of a temporary Bench at a particu- 


lar place merely enables such Bench to 
administer justice in regard to such cases 
as may be assigned to it by the Chief 
Justice for disposal at such place. 


71. It is, no doubt, true that by noti- 
fication (Annexure E) the Chief Justice 
directed that the jurisdiction of Gwalior 
and Indore Benches shall be such as they 
were immediately before the appointed 
day; but that merely means that they 
were to deal with cases arising out of the 
districts ever which they were exercising 
jurisdiction before 1-11-1956. Sub-sec- 
tion (3) of S. 51 of the Act in terms does 
not provide for the assignment of a terri- 
torial jurisdiction to a temporary Bench 
constituted thereunder; and, therefore, 
the notification (Annexure E) can be 
merely construed as indicating the 
nature of cases to be dealt with by the 
temporary Benches at Gwalior and 
Indore. This is also clear from the fact 
that the notification does not purport to 
have been issued under sub-s. (3) of 
S. 51 of the Act. It was issued by the 
Chief Justice under his special and in- 
herent powers under the Letters Patent 
to assign cases to different Benches. The 
Chief Justice was not competent to 
assign any exclusive territorial jurisdic- 
tion to the Benches, particularly so as 
to affect, in any way, the territorial 
jurisdiction of the High Court sitting at 
its principal seat, viz., at Jabalpur and, 
therefore, the .nctification (Annexure E) 
cannot be construed in that manner. 


-72. It has been brought to our notice 
that after the constitution cf the tempo- 
rary. Benches, cases arising out of the 
districts within their respective jurisdic- 
tion were also being instituted there. 
Strictly speaking this would be irregular 
in view of the decision of the Kerala 
High Court in Manickam v. Assistant 
Registrar, AIR 1958 Ker 188 (supra): but 
that question is of no consequence here. 
All that is clear is that the jurisdiction 
of the High Court to deal with any case, 
arising in any part of the territories of 
Madhya Pradesh, at Jabalpur could not, 
in any way, be affected or curtailed by 
the constitution of the temporary 
Benches. The temporary Benches were 
more or less what are known as ‘circuit 
courts’ and their existence was of a tem- 
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porary nature, inasmuch as they could 
cease to function if the Chief Justice did 
not nominate any Judge for sitzing at 
such places, and they were competent to 
deal with only such cases aS were as- 
signed to them by the Chief Justice at 
his pleasure. 


73. There can be no doubt thet mere- 


‘ly because a Bench of a High Court may 


sit at a particular place other than its 
principal seat for the convenience of the 


litigants of a particular area it would not, 


in any way, curtail the jurisdicion of 
the High Court at its principal seat. 


74. It is thus quite clear to ms_ that 
upto 1968 the legal position was that 
there were temporary Benches et Gwa- 
lior and Indore which were dealing with 
cases arising out of certain districts as- 
signed to them; but that did not in any 
way, affect or curtail the jurisdiztion of 
the High Court at its principal seat to 
deal with cases arising within the afore- 
said districts. This legal position was not 
at all questioned and was,.in fact, fully 
recognised in practice. Then came the. 
stage when the permanent Benches came 
to be constituted under sub-s. (2) of S. 51 
of the Act by the President by motifica- 
tions issued simultaneously on the 28th 
November, 1968 vide Annexures 1 and 
2 to the return of the Registrar. By 
these notifications it was directad that 
not less than the number of Judges spe- 
cified therein, as may be nominated by 
the Chief Justice from time to time shall 
sit at Gwalior and Indore in order to 
exercise the jurisdiction and power for 
the time being vested in that High Court 
in respect of cases arising in the reve- 
nue districts mentioned therein. 


75. On a plain reading of the rotifica- 
tions it would appear that their object 
was two-fold. In the first place, it was 
to declare that at least a certain mumber 
of Judges shall be sitting at these places 
all the time. Secondly, it was to provide 
that the Benches will be competent to 
exercise jurisdiction in relation to cases 
arising within the districts specified 
therein. It would be here pertinent to 
note that it was not at all obligatory on 
the President to specify and demarcate 
the jurisdiction of each Bench. It ap- 
pears that the districts were specified in 
order to show that the Benches were con- 
stituted for the convenience of the liti- 
gants of particular districts. The consti- 
tution of permanent Benches also -mplies 
that the place where such Benches have 
been established are places for the sit- 
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tings of the High Court other than ihe 
principal seat for exercising jurisdiction 
in respect of cases arising within the 
specified districts — and as such it was 
open to the litigants to approach a pa- ti- 
cular Bench if his case arose within one 
of the districts assigned to the Bench.. 


16. A question was raised whether 
the President was competent under szb- 
s. (2) of S. 51 of the Act to determine 
the territorial jurisdiction of the Bench- 
es. The said sub-section empowers the 
President to establish permanent Benches 
and also to provide for any matters con- 
nected therewith. The expression “any 
matters connected therewith” is wide 
enough to include the territorial juris- 
diction of the Benches. The power to 
constitute an authority also includes the 
power to specify the purpose for which 
it is constituted within the framework 
of the law under which it is constituted. 
We, therefore, hold that the President 
was competent to specify the districts 
over which the permanent Bencaes 
would exercise jurisdiction. 


77. Since the President has specified 
the districts over which each of the per- 
manent Benches can exercise 
tion, it is clear that their jurisdiction is 
confined to the cases arising within the 
specified districts and they are not ezm- 
petent to hear and decide cases arising in 
areas other than those comprised wivnin 
the districts assigned to them. The ques- 
tion whether a permanent Bench at 
Gwalior or Indore’ constituted urder 
S. 51 (2) of the Act is competent to hear 
a case arising in a revenue district other 
than one assigned to such Bench came up 
for consideration before a Full Bench of 
this court in Gulabchand v. Rukmani- 


devi, 1970 MPLJ 794: (AIR 1971 Madh 


Pra 40). The Full Bench observed in 
paragraph 3 as under: 


“It would appear that there is nothing 
in this notification which precludes for 
the time being a permanent Bench at 
Indore for hearing cases other than those 
indicated in the notification.” 

No definite opinion was, however, ex- 
pressed on the point referred because the 
case could be disposed of on other 
grounds. The aforesaid observations may, 
therefore, be treated as merely casual 
and not the duly considered opinion of 
the Bench. 

78. In Ali Mohammad v. Board of 
Revenue, M. P. No. 166 of 1973, D/- 22-1- 
1973 (MP), a Division Bench of this Ccurt 
held that Judges sitting at Gwalior cculd 
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not exercise jurisdiction and powers of 
the High Court in respect of the cases 
arising out of the districts mentioned in 
the Presidential order. This view appears 
to be correct because the power to con- 
stitute permanent Benches conferred on 
the President under sub-s. (2) of 5. 51 of 
the Act, necessarily includes the power 
to specify the purposes for which the 
Bench is constituted. The position might 
have been different if the President had 
not specified the districts over which 
each of the permanent Benches was to 
exercise jurisdiction. But since the dis~ 
tricts have been specified, it clearly . 
meant that the Benches were constitut- 
ed for the purpose of hearing cases aris- 
ing out of such districts only and not 
others. The Allahabad High Court, on a 
construction of paragraph 14 of Amalga- 
mation Order, the language of which 1s 
similar to that of the Presidential Orders — 
(Annexures 1 and 2 to the return of the 
Registrar), has consistently held in a 
number of cases the jurisdiction of 
Lucknow Bench is limited to Oudh area 
only. M. A. Jalil v. Rex, AIR 1952 All 
550; Union of India v. Chheda Lal 
Ram Autar, AIR 1958 All 652 (FB); Boo- 
dan v. Asstt. Custodian General Evacuee 
Property. AIR 1959 All 722; Uma Shan- 
ker Hari Nandan Ahir v. The State, AIR 
1971 All 96 (FB) and Nirmal Dass Kha- 
turia v. The State Transport (Appellate) 
Tribunal, U. P. Lucknow, AIR 1972 All 
200 (FB). The said view was upheld by 
their Lordships of the Supreme Court in 
‘Nasiruddin’s case. 


79. We need not deal with this mat- 
ter any further because the proposition 
that the jurisdiction of the permanent 
Benches is confined to the cases arising 
within the districts assigned to them was 
not questioned before us by the learned 
counsel for the respondentS whose main 
contention was that the jurisdiction of 
the High Court at Jabalpur was similar- 
ly confined to the areas comprised within 
the State of Madhya Pradesh excluding 
the specified districts. 


80. We now proceed to deal with the 
most important question in this case, 
viz., whether the constitution of the 
permanent Benches and the assignment 
of particular districts to them automati- 
cally resulted in the curtailment of juris- 
diction of the High Court to deal with 
cases arising within the said -districts 
while sitting at Jabalpur. On a plain 
reading of sub-s. (2) of S. 51 of the Act 
it would appear that it does not empower 
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the President to make any provision re- 
garding the jurisdiction or business of 
the High Court at its principal seat. Sub- 
section (1) of the section merely em- 
powers him to declare the principal seat 


of the High Court; and once that is done,. 


there is no provision in the Act em- 
powering him to regulate the territorial 
Jurisdiction of the High Court at such 
seat. 


81. Under sub-s. (2) of S. 51 of the 
‘Act, the President has been empowered 
merely to establish permanent Benches 
and to provide for matters connected 
therewith. The expression ‘matters con- 
nected therewith’ must be construed to 
mean only such matters as pertain to 
the Benches and not to the High Court 
as such. In exercise of his powers under 
the said sub-section the President may 
provide for the territorial jurisdiction of 
the Benches or allocation of the business 
to the Benches. But he has no; power 
under that section to make any provision 
affecting the jurisdiction of the High 
Court at its principal seat or for regulat- 
ing the business of the High Court. It 
has been suggested that the assignment 
of districts to the Benches virtually 
amounts to allocation of business to the 
Benches by the President and it auto- 
matically restricts the nature of business 
which can be transacted by the High 
Court at its principal seat, But this con- 
tention is not tenable because under 
sub-s. (2) of 5. 51 of the Act all that 


the Fresident can provide is the nature 


of the business which the Benches would 
be competent to transact and not the 
nature of the business which the High 
Court would be competent to transact 
at its principal seat. It is for the Chief 


Justice to allocate business by a roster. 


under the Rules and since the President 
has no power under the said sub-section 
to allocate the business of the High 
Court, the power of the Chief Justice to 
allocate the business of the High Court 
under the High Court Rules remaing un- 
affected except that only cases arising 
out of the district assigned to the Bench- 
es can be allotted to them. 


82. Even in the notification, issued by 
the President under sub-s. (2) of S. 51 of 
the Act vide Annexures 1 and 2 to the 
return of the Registrar, there is no refer- 
ence to.the principal seat or the areas 
over which the High Court, while sitting 
at its principal seat, can exercise juris- 
diction. Thus, on the face of the afore- 
said orders, there is nothing to indicate 
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that the territorial jurisdiction specified 
therein was exclusive so as to exclude 
such districts from the jurisdiction of 
the High Court at its principal seat. Shri 
S. D. Sanghi, who led the arguments on 
behalf of the High Court Bar Associa- 
tions at Gwalior and Indore frankly con- 
ceded this position; but he urged that in 
view of the decision of the Supreme 
Court in Nasiruddin v. S. T. A. Tribu- 
nal, AIR 1976 SC 331, the two notifica- 
tions must be so construed as to exclude 
the cases arising within the district as- 
signed to the permanent Benches from 
the jurisdiction of the High Court while 
s-tting at Jabalpur. 


83. So far as Nasiruddin’s case (AIR 
1976 SC 331) is concerned, we must bear 
in mind the following observations of 
Bhagwati J. in Additional District Magis- 
trate, Jabalpur v. S. Shukla, AIR 1976 
SC 1207 in paragraph 546: ` 

“Moreover, it must be remembered 
that when we are considering the obser- 
vations of a high judicial authority like 
this Court, the greatest possible care must 
be taken to relate: the observations of 
a Judge to the precise issues before him 
and to confine such observations, even 


‘though expressed in broad terms, in the 


general compass of the question before 
him, unless he makes it clear that he 
intended his remarks to have a wider 
ambit.” 


In Nasiruddin’s case it was held that the 
Lucknow Bench exercised exclusive 
jurisdiction in regard to Oudh area and 
that the High Court at Allahabad was 
not competent to exercise jurisdiction in 
respect of cases arising within the Oudh 
area except where such a case was direct- 
ed to be heard at Allahabad by the Chief. 
Justice under the second proviso to para~ 
graph 14 of the United Provinces High 
Courts: (Amalgamation) Order, 1948. It 
is, therefore, necessary to examine the 
decision of their Lordships in the said 
case carefully. 


84. If the Lucknow Bench had been 
constituted as a permanent Bench under 
sub-s, (2) of S. 51 of the Act or under 
similar statutory provision with the same 
background, perhaps, there would have 
b2en no difficulty in treating Nasiru- 
ddin’s case (AIR 1976 SC 331) as an au- 
thority for the view that the permanent 
Eenches at Gwalior and Indore exercise 
exclusive jurisdiction in relation to the 
districts assigned to them and that. the 
jurisdiction of the High Court, while sit- 
ting. at Jabalpur, is curtailed to that ex- 
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tent. But that is not so. Shri Dharmaahi- 
kari was at pains to point out various dis- 
tinguishing features of that case in order 
to show that it could not be treated as 
an authority so far as this case is con- 
cerned. 


85. Before proceeding to deal with 
the legal issues that arose in that 


case for consideration, first by the Alla- 
habad High Court and then by the Sup- 
reme Court, it is necessary to take into 
consideration, the various statutory pro- 
visions under which the Lucknow Bench 
came to be constituted, One of the most 
distinguishing features of Nasirudcin’s 
case (AIR 1976 SC 331) is that the Alla- 
habad High Court came into existence by 
amalgamation of the two pre-existing 
High Courts, viz., the former Allahabad 
High Court and the Chief Court of Oudh 
under sub-s, (1) of S, 229 of the Govern- 
ment of India Act, 1935 which expressly 
provided for amalgamation in the fol- 
lowing terms: 


“His Majesty, if the Chamber or 
Chambers of the Legislature of any Fro- 
vince present an address in that behalf 
to the Governor of the Province for sub- 
mission to His Majesty, may by letters 
Patent constitute a High Court for that 
Province or any part thereof or reconsti- 
tute in like manner any existing High 
Court for that Province or for any part 
thereof, or, where there are two High 
Courts in that Province, amalgamate 
those Courts.” 


86. From the language of the afore- 
said sub-section it is clear that amalga- 
mation of two High Courts was treated 
distinct from constitution of a new High 
Court or reconstitution of an existing 
‘High Court. ‘Amalgamation’ means 
‘union of two different elements, such as 
Corporations or other legal institutions, 
so as to form a homogeneous whole or 
new body’ vide Black’s Law Dictionary, 
Fourth Edition, at p. 194, There being a 
union of two bodies in the case of amal- 
gamation, it necessarily implies that each 
of the two bodies is treated at par up to 
the stage of amalgamation and, therefore, 
the new body, should, as far. as possible, 
function in such a manner as to bring 
about as little change in the pre-existing 
set-up as possible, As would appear from 
the preamble of the United Provinces 
High Courts (Amalgamation) Order, 1948 
(hereinafter referred to as the ‘Amelga- 
mation Order’), the said order was made 
by the Governor-General in exercise of 
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his power under S. 229 of the Govern- 
ment of India Act, 1935 on an address 
being presented to the Governor of the. 


Province by both the Chambers of the 


Legislature of the United Provinces to 
amalgamate the High Court in Allahabad 
and the Chief Court in Oudh, Since the 
dominant purpose of making the order 
was to amalgamate the two Courts, it 
would be: necessary to keep in view this 
important factor pertaining to the consti- 
tution of the new High Court, while con- 
struing the various provisions of the 
Amalgamation Order. 


87. It is important to note in this con- 
nection that the High Court of Madhya 
Pradesh was not brought about by any 
amalgamation of High Courts of the vari- 
ous integrating units, viz., Mahakoshal 
region of the old State of Madhya Pra- 
desh, Madhya Bharat, Vindhya Pradesh 
and Bhopal. Each of them had a sepa- 
rate High Court or the Judicial Commis- 
Sioner’s Court as the highest Court with- 
in the State. The High Court of Judica- 
ture at Nagpur was the High Court for 
High Court 
of Madhya Bharat was the High Court 
for the Madhya Bharat region; while 
there was a Judicia] Commissioner’s 
Court in each of the other two regions, 
viz. Vindhya Pradesh and Bhopal. The 
High Court of Madhya Pradesh was 
functioning at Nagpur, the High Court 
of Madhya Bharat was functioning in 
two separate Benches at Gwalior and 
Indore, while the Judicial Commissioner’s 
Courts were functioning at Rewa and 
Bhopal, Section 49 of the Act provided 
that the High Court of Judicature at 
Nagpur shall, with effect from lst Nov- 
ember 1956, be deemed to be the High 
Court of Madhya Pradesh; and under 
S. 50 of the Act, the High Court of Ma- 
dhya Bharat and the Judicial Commis- 
sioner’s Court at Bhopal and Rewa were 
abolished. Jt is, therefore, clear that the 
High Court of new State of Madhya Pra- 
desh was not constituted by amalgama- 
tion of two or more High Courts, This, 
in our view, has a very important bear- 
ing on the construction of the provisions 
of S. 51 of the Act. 


88. It was vigorously urged before us 
that the expression ‘permanent Bench’ 
as used in sub-s. (2) of S. 51 of the Act 
must necessarily imply an exclusive jur- 
isdiction for such Bench so as to pre- 
serve and retain the same benefits for 
the litigants of the areas which they 
enjoyed before the appointed day, that 


oa 
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fs, 1-11-1956. There can be no doubt that 
convenience of the litigants must have 
been present in the mind of the Parlia- 
ment while enacting S, 51 of the Act; 
and it is obvious that the provisions of 
sub-ss. (2) and (3) of S, 51 were enacted 
for that purpose. But it was not at all 
necessary to provide exclusive territorial 
jurisdiction for the Benches for the sake 
of convenience of the litigants. From the 
point of view of their convenience con- 
current jurisdiction of the High Court at 
its principal seat in regard to the dis- 
tricts assigned to the Benches is much 
- more beneficia] to the litigants than the 
exclusive jurisdiction as claimed by the 
learned counsel for the High Court Bar 
Associations, Indore and Gwalior. This 
can be explained by a few illustrations. 


89. It has been our experience that 
sometimes no Judge is available at Gwa- 
lior during the vacation. It would be a 
great inconvenience to the litigants if 
they cannot approach the High Court at 
its principal seat to seek immediate re- 
lief, such as, bail, an injunction or a stay 
order. Similarly, when there is a_ full 
Court meeting at Jabalpur, there is usu- 
ally no Judge available either at Indore 
or at Gwalior. During this period parties, 
whose cases arise in the districts assign- 
ed to the Benches, would suffer great 
hardship and even ' irreparable loss if 
they cannot immediately approach the 
High Court at its principal seat, viz., 
Jabalpur. It has been suggested that 
such inconvenience to the litigants can 
be avoided by the Chief Justice by mak- 
ing a suitable order under the proviso to 
the Presidential Orders (Annexures 1 and 
2 to the Registrar’s return), but that 
would not obviate the difficulty because 
as has been held by their Lordships in 
Nasiruddin’s case, (AIR 1976 SC 331) 
the proviso is only applicable to cases 
which are instituted at places where the 
Benches sit. It would, therefore, be ne- 
cessary for the parties to present their 
petitions, first at Gwalior or Indore, as 
‘the case may be, and then such cases 
may be transferred to Jabalpur for being 
heard and decided. This is bound to in- 
volve delay, In any case, what we wish 
to emphasise is that the exclusive juris- 
diction does not, in any way, advance the 
interests of the litigants, On the con- 
trary, it is prejudicial to their interests. 


90. Further, it is clear from the pro- 
visions of 5. 51 of the Act that it was 
not the intention of the Parliament to 
preserve the status quo in the matter of 
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Judicial Administration in the various 
integrating units, otherwise there would 
have been an express provision regard- 
ing permanent Benches at Gwalior ard 
Indore, We find no mention of Gwalior 
or Indore in the section and the consti- 
tution of a Bench or Benches was left 
entirely to the discretion of the autho- 
rities concerned, keeping in view the in- 
terests of the litigants and other consi- 
derations germane. to judicial administra- 
tion, by the High Court, 


91. A unified High Court at one place 
has various obvious advantages and the 
provision for temporary or permanent 
Benches at places other than the princi- 
pal seat of the High Court has been made 
apparently on account of historical as 
well as political compulsions. The prind- 
ple of ‘justice at the door of the litigant’ 
is a useful principle at the base of the 
judicial administration. The applicaticn 
of this principle to the superior courts, 
such as the High Court, is neither feasi- 
ble nor desirable. It may be here men- 
tioned that the Supreme Court has been 
functioning solely at New Delhi. even 
though under Art, 130 of the Constitu- 
tion it can sit at other places as well. 


92. Moreover, it cannot also be sat 
that the intention of the Parliament cr 


the President was that the facility avai- - 


able to the litigants of approaching the 
highest Court in the various integrating 
units immediately before the reorganise- 
tion of States should be preserved intact 
even after 1-11-1956, If such had been 
the intention, permanent Benches would 
have been also established at Bhopal and 
Rewa. But the fact remains that although 
reorganisation of States took place abort 


twenty years back, no Bench is func- 
tioning either at Bhopal or at Rewa. 
Even at Gwalior and Indore temporary 


Benches were functioning till 1968 when 
permanent Benches were constituted 
under the orders of the President. As 
we have seen above, the constitution cf 
temporary Benches did not and could 
not affect the plenary jurisdiction of tha 


High Court at its principal seat to deel. 


with cases arising in any part of the ter- 


ritories of Madhya Pradesh and it “ap 
pears to us that this position remained 


unaltered by the constitution of perma- 
nent Benches. The Presidential orders 
relating to the permanent Benches had 
the effect of merely putting the arrange- 
ment in regard to the temporary Benches 
en a permanent footing with suitable 
provisions for the purpose. 
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93. It is of some significance that even 
though the provisions of sub-s, (3) of 
S. 51 of the Act override the provisions 
of sub-ss. (1) and (2) of the section by 
use of the words “notwithstanding any- 
thing contained in sub-ss. (1) and (2)” 
these words do not appear in sub-s, (2) 
of S. 51. It is, therefore, clear that any 
action taken under sub-s, (2) of 5. 51 can- 
not affect the territorial jurisdiction of 
the High Court at its principal seat. If 
we are to hold that on the constitution 
of the permanent Benches the High 
Court was deprived of its jurisdiction to 
deal with cases arising in the districts as- 
signed to these Benches, it would rob the 


principal seat of its meaning and signifi- . 


cance and, therefore, such a construction 
of the Presidential orders is wholly re- 
pugnant to sub-s. (1) of S. 51 of the Act. 


94. It has already been stated akove 
that neither sub-s. (2) of S. 51 of the Act 
nor the Presidential orders refer to the 
territorial jurisdiction of the High Court 
at its principal seat and, in our view, 
there is absolutely no justification for 
construing the Presidential orders so as 


to curtail the jurisdiction of the High 
Court at its principal seat, It has, how- 


ever, been vigorously canvassed before 
us that the matter is concluded by the 
decision of their Lordships in Nasirud- 
din’s case (AIR 1976 SC 331) (supra) and, 
therefore, it is not open to us to take a 
contrary view. — 


9. As held ‘by Lord Halsbury in 
Quinn v, Leathem, 1901 AC 495, a case is 
only an authority for what it actually 
decides. Under Art, 141 of the Constitu- 
tion the law declared by the Supreme 
Court is binding on all Courts in India 
and, therefore, it is necessary for us to 
find out what was the ratio of the deci- 
sion in Nasiruddin’s case (AIR 1976 SC 
331) and whether any question arising in 
this case is concluded by that decision. 
In order to appreciate the ratio of that 
decision and to find out to what extent 
the matters in issue in this case are con- 
cluded thereby, it would be desirable to 
refer briefly to the statutory provisions 
. bearing on the question in issue in that 
case and the various decisions of the 
Allahabad High Court on those questions 
culminating in the decision of the Su- 
preme Court. 


96. It has been already noticed that 
the décision in WNasiruddin’s case, (AIR 
1976 SC 331) rested on the construction 
of various provisions of the Amalgama- 
tion Order. The following: observations 
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of their Lordships in paragraph 28 in the 
said case are pertinent to show that the 
question of amalgamation was treated as 
a prominent feature of that case having 
an important bearing on the decision 
thereof. . 

“The order describes the High Court 
as the new High Court. The two High 
Courts have amalgamated in the: new 
High Court....... The order aimed at giv- 
ing status to-Oudh Chief Commissioner's 
Court as that of the High Court.” 

We have already noticed that the High 
Court of Madhya Pradesh. was not 
brought into existence as a result of 


_ amalgamation. In fact other High Courts 


were abolished in this case. This is a very 
important distinguishing feature of this 
case as compared to WNasiruddin’s case 
(AIR 1976 SC 331), Moreover, in this case 
we are concerned with the construction 
of the Presidential Order (Annexures 1 
and 2 to the Registrar’s return). There is 
no doubt a certain amount of similarity 
between the language of the Presidential 
Orders and that of paragraph 14 of the 
Amalgamation Order; but the point for 
consideration is whether this similarity 
is by itself sufficient to lead to a similar 
conclusion as was reached in Nasirud- 
din’s case (AIR 1976 SC 331). For this 
purpose it would be necessary to com- 
pare the two provisions closely, 


97. Before we proceed to compare 
the two provisions, we must bear in mind 
the following rule of construction which 
was laid down by their Lordships of the 
Supreme Court in Ramnarain v. The 
State of U. P., AIR 1957 SC 18 in para- 
graph 10: 

“It is no sound principle of construc- 
tion to interpret expressions used in one 
Act with reference to their use in an- 
other Act, The meaning of words and 
expressions used in an Act must take 
their colour from the context in which 
they appear.” 


98. It is, therefore, clear that the 
words used in a statute cannot be con- 
strued divorced from their context. The 
context in which the Amalgamation 
Order wag passed, was entirely different. 
As has been already pointed out, there 
were two Courts, viz., the High Court 
of Allahabad and the Chief Court of 
Oudh exercising exclusive jurisdiction 
within certain areas of the same State 
and on an address being resented by 
both the Chambers of the Legislature, 
the said two Courts were amalgamated 
into one. Here, it is not a case of amal- 
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gamation at all. The High Court of Ma- 
dhya Bharat and the Judicial Commis- 
sioner’s Court of Rewa and Bhopal were 
abolished and the High Court of Judica- 
ture at Nagpur was installed as the High 
Court of the new State of Madhya Pra- 
desh. We may now compare the scheme 
of the Amalgamation Order with that of 
the Act. 


99. Paragraph 3 of the Amalgama- 
tion Order merely states that as from 
the appointed day, that is, 26th July 
1948, the High Court of Allahabad and 
the Chief Court of Oudh shall be amal- 
gamated in one High Court and be 
known by the name of High Court of 
Judicature at Allahabad. We find no 
mention in the entire Order regarding 
the principal seat of the High Court. 
This shows that the use of the expres- 
sion ‘principal seat’? was purposely avoid- 
ed because it was a case of amalgamation 
of two Courts. Paragraph 14 of the 
Amalgamation Order, which is very ma- 
terial for the purposes of this case, reads 
as under: 


‘14, The new High Court, and the 
Judges and division courts thereof, shall 
sit at Allahabad or at such other places 
in the United Provinces as the Chief 
Justice may, with the approval of the 
Governor of the United Provinces, ap- 
pointed: 


Provided that unless the Governor of 
the United Provinces with the concur- 
rence of the Chief Justice, otherwise di- 
rects, such Judges of the new High 
Court, not less than two in number, as 
the Chief Justice may from time to time 
nominate, shall sit at Lucknow in order 
to exercise in respect of cases arising in 
such areas in Oudh, as the Chief Justice 
may direct, the jurisdiction and power 
for the time being vested in the new 
High Court: 


Provided further that the Chief Jus- 
tice may in his discretion order that any 
case or class of cases arising in the said 
areas shall be heard at Allahabad.” 

As would appear from the aforesaid 
paragraph, it merely provided that the 
new High Court and the Judges and Di- 
vision Courts thereof shall sit at Allaha- 
bad or at such other place in the United 
-Provinces as the Chief Justice may, with 
the approval of the Governor, appoint. 
The first proviso to the paragraph, how- 
ever, laid down that not less than two 
Judgesin number, as the Chief Justice may 
from time to time nominate, shal] sit at 
Lucknow in order to exercise in respect 
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of cases arising within such areas in 
Oudh, as the Chief Justice may direct, 
the jurisdiction and power for the time 
being vested in the new High Court. 
Thus, under the first proviso, a perme- 
nent Bench of at least two Judges at 
Lucknow was constituted in order ‘0 
exercise the jurisdiction and power of 
the High Court in respect of cases arising 
within such areas in Oudh as the Chief 
Justice may direct. 


100. We have already noticed thet 
under sub-s, (1) of S. 51 of the Act, tha 
President was required to fix the prin- 
cipal seat of the High Court and under 
sub-s, (2) of the section it was left ip 
the President to provide for the estab- 
lishment of a permanent Bench or Ben- 
ches at one or more places within ` the 
State than the principal seat and for anv 
other matters connected therewith. Thus, 
the salient points of distinction betweem 
the Act and the Amalgamation Order 
are as under: 

(1) There was no provision for th 
principal seat of the High Court in the 
Amalgamation Order. 

(2) No permanent Bench was constitut- — 
ed under the Act; whereas Lucknoy 
Bench was constituted under the Amal- 
gamation Order itself, leaving it to the 
Chief Justice to nominate Judges, noz 
less than two in number, to sit at Luck- 
now and to determine the area over 
which the Bench would exercise jurisdic- 
tion. 

101. We may now turn to the various 
decisions on the nature of jurisdiction of 
the Lucknow Bench and that of- the 
Allahabad High Court while sitting at. 
Allahabad, as it would be helpful in fully 
comprehending the decision of the Sup- 
reme Court in WNasiruddin’s case (AIR 
1976 SC 331). 

102. In Union of India v. Chheda Lal 
Ram Autar, (AIR 1958 All 652) it was 
held by a Full Bench of the Allahabad 
High Court as under: 

"(1) The new High Court is one 
indivisible. 

(2) The Judges sitting at Lucknow can 
deal only with cases arising in Oudh, 

(3) The rest of the High Court, which ` 
is not sitting at Lucknow, is to deal or- 
dinarily with the cases arising outside 
Oudh, but continues to have the power 
and jurisdiction which can be exercised 
throughout the State including the area 
of Oudh. That power has not been taken 
away.” 

103. The correctness of the aforesaid- 
decision, particularly in regard to the 


and. 
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conclusion that the High Court at Allaha- 
bad was competent to hear cases arising 
in Oudh area, was doubted by one cf 
the Judges sitting in the Full Bench in 
Umashanker v. The State (AIR 1971 AN 
96), The matter then again came up for 
consideration before a Full Bench of tie 
Allahabad High Court consisting of five 
Judges in Nirmaldass Khaturia v. The 
State Transport (Appellate) Tribunal, 
(AIR 1972 All 200) (FB). The Full Bench 
by a majority of four to one, inter alia, 
held in that case as under: 


“The principal and permanent seat of 
the High Court is at Allahabad. 
4 žk ex 
A case arising within the Oudh area 
should be presented at Lucknow and not 
at Allahabad and that such a case could 
not be heard at Allahabad unless the 
Chief Justice, in exercise of his pover 
under the second proviso to paragraph 14 
of the Amalgamation Order directed that 
it should be heard at Allahabad.” 


S. N. Dwivedi, J. recorded a dissent-ng 
judgment. In Nasiruddin’s case (AIR 1976 
SC 331) their Lordships did not acc2pt 
the conclusion of the Allahabad Hh 
Court that the principal and perman=2nt 
seat of the High Court was at Allahabad 
but upheld the conclusion of that Court 
that the jurisdiction of the Luckrow 
Bench was exclusive and the Allahabad 
High Court, while sitting at Allahatad, 
could not entertain and decide a case 
arising within the Oudh area. Their Lord- 
ships also did not accept certain other 
conclusions of the High Court but we are 
not concerned with them at present. 


104. Shri Sanghi tried to make a dis- 
tinction between the permanent seat and 
the principal seat and argued that their 
Lordships, while holding that Allahazad 
was not the permanent seat of the High 
Court, by implication approved the con- 
clusion of the majority that Allahabad 
was the principal seat of the High Cort. 
We are not at all impressed by this argu- 
ment. It appears to us that their Lcrd- 
Ships did not accept the conclusion of the 
Allahabad High Court that Allahabad 
was the permanent and principal sea: of 
the High Court. It further appears to us 
that the conclusion of their Lordships 
that Allahabad was not the principal seat 
of the High Court very much weighed 
with them in coming to the conclusion 
that Lucknow Bench exercised exclusive 
territorial jurisdiction over the Oudh 
area. Since in the case before us it is pe- 
yond question that Jabalpur is the prin- 
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cipal seat of the High Court, the ratio of 
the decision in Nasiruddin’s case (AIR 
1976 SC 331) is not applicable to 1t. 


105. As would appear from paragraph 
22 of the majority Judgment in Nirmal 
Dass v. S. T. Tribunal (AIR 1972 All 200) 
(FB) (supra), one of the considerations, 
which heavily weighed with the learned 
Judges in coming to the conclusion that 
Lucknow Bench exercised exclusive ter- 
ritorial jurisdiction over the Oudh area, 
was that the second proviso to paragraph 
14 of the Amalgamation Order conferred 
on the Chief Justice power to direct that 
any case or class of cases arising in Oudh 
area shall be heard at Allahabad. Pathak 
J. (as he then was), who wrote the majo- 
rity judgment, observed as under: 


“The positive language in which the 

second proviso is expressed is significant. 
Not only does it imply that those cases 
will not be heard at Lucknow, it states 
in positive terms that they will be heard 
at Allahabad. Language in that positive 
form was necessary to confer power upon 
the Judges at Allahabad to hear those 
cases. If the Judges at Allahabad had al- 
ready possessed that power, it would 
have been sufficient to state merely that 
those cases would not be heard at Luck- 
new.” 
Since the aforesaid reasoning of the 
Allahabad High Court seems to have been 
accepted by their Lordships in Paragraph 
19 of the judgment in Nasiruddin’s case 
(AIR 1976 SC 331) it is necessary to con- 
sider how far it is applicable to the pre- 
sent case. 


106. It is, no doubt, true that the pro- 
viso to the Presidential Orders (Anne- 
xures 1 and 2 to the Registrar’s return) 
is similar to the second proviso to para- 
graph 14 of the Amalgamation Order; but 
the two cannot be equated for the fol- 
lowing reasons. A proviso to a substan- 
tive provision in a statute may control 
the operation thereof; but an order issu- 
ed by an authority in exercise of the 
power conferred by a substantive provi- 
sion in a statute cannot, in our view, con- 
trol the operation of the substantive pro- 
vision itself or curtail the ambit or legal 
effect thereof. It is a settled rule of law 
that a delegate can function within the 
scope of delegation and, in no case, can 
he act beyond its scope or act in excess 
of the jurisdiction conferred on him. <A 
delegate can, in no case, exercise his 
powers so as to override the provisions 
of the Act under which the power is dele- 
gated to him, 
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107. We may here refer to the deci- 


sion of their Lordships of the Supreme 
Court in Hukumchand v. Union of India, 
AIR 1972 SC 2427 in which it was em- 
phasised that authority vested with the 
power of making subordinate legislation 
has to act within his power and it cannot 
transgress the same. It is, therefore, clear 
that the President while exercising his 
power under sub-s. (2) of S. 51 of the 
Act was not competent to carve out an 
exclusive jurisdiction for the permanent 
Benches at Gwalior and Indore so as to 
curtail the jurisdiction of the High Court 
at Jabalpur, its principal seat which was 
notified under sub-s. (1) of S. 51 of the 
Act. It appears to us that the object of 
the proviso to the Presidential Orders 
was to enable the Chief Justice to re- 
move certain cases from the jurisdiction 
of the permanent Benches for hearing 
and disposal at Jabalpur. The Chief Jus- 
tice may be having that power indepen- 
dent of the proviso; but that is another 
matter. Sometimes a proviso is made ex 
abundanti cautela to make the position 
clear as held by their Lordships in O.. M. 
P. Works (P) Ltd. v. B. K. Thakoer, AIR 
1961 SC 573 in paragraph 13. In no case 
can the proviso to the Presidential Orders 
be so construed as to take away the juris- 
diction of the High Court at its principal 
seat in regard to cases arising in the dis- 
tricts assigned to the Benches, which is 
vested in it by the provisions of the Act 
itself. 


108. Again, we may point out that the 
ratio of Nasiruddin’s case (AIR 1976 SC 
331) so far as exclusive jurisdiction of 
Lucknow Bench is concerned appears in 
paragraph 32 of the decision in the fol- 
lowing terms: 

“The first proviso to paragraph 14 of 
the Order specifies the instrumentality 
through which the jurisdiction vested in 
the new High Court will be exercised in 
respect of cases arising in Oudh.” 


Frem the language of the aforesaid 
proviso their Lordships inferred that the 
Amalgamation Order constituted the 
Lucknow Bench as the only instrument 
through which the High Court could 
exercise jurisdiction over the Oudh area. 
Turning to the Act, we find that no such 
instrument is provided therein for exer- 
cising jurisdiction over the districts as- 
signed to the permanent Benches at Gwa- 
lior and Indore under the Presidential 
Orders of 1968. 


109. If permanent Benches at Gwalior 
and Indore had been constituted by the 


Statute itself by making an expr3ss pro- 
vision for them in sub-s. (2) of & 51 of 
the Act in the same terms as in paragraph 
14 of the Amalgamation Order, the posi- 
tion might have been different; but that ~ 
is not so. - 


110. It is a cardinal principle of con- > 
struction of statutes that for determining 
the intention of the Legislature it must 
be read as a whole. “It is the most natu- 
ral and genuine exposition of a statute,” 
observed Lord Coke, to construe cne part 
of a statute by another part of the same 
statute, for that best expresseth the 
meaning of the makers: [1 Inst. 581 (b)]. 
Dealing with this principle of ccnstruc- 
tion, their Lordships of the Supreme 
Court observed as under in Poppatlal v. 
State of Madras, AIR 1953 SC 274: 

“It is a settled rule of construction, that 
to ascertain the legislative intent, all the 
constituent parts of a statute are to be 
taken together and each word, phrase or 
sentence is to be considered in tke light 
of the general purpose and object of the 
Act itself.” 

U1. It seems that applying the afore- 
said principle in Nasiruddin’s cas2 (AIR 
1976 SC 331) their Lordships toox into 
consideration the language of the entire 
Amalgamation Order, including para- 
graph 14, particularly the first ard se- 
cond provisos thereof, for coming to the 
conclusion that Lucknow Bench was con- 
stituted under the Order to exerc.se ex- 
clusive jurisdiction over the Oudh area. 
Here, in the instant case, neither the 
permanent Benches at Gwalior aad In- 
dere find any mention in the Act nor 
is there any provision similar to the first 
end the second provisos to paragraph 
14 of the Amalgamation Order. Cn the 
contrary, under sub-s. (1) of S. 51 of the 
Act, Jabalpur has been declared as the 
principal seat of the High Court; and 
there is no provision in the Act itself 
which may be construed to carve Dut an 
exclusive jurisdiction for the permanent 
Benches at Gwalior and Indore. The’ said 
Benches were constituted by the Presi- 
dent in 1968, in exercise of the powers 
conferred on him by sub-s. (2) of S. 51 
ef the Act, by orders Annexures 1 and 2 
to the return of the Registrar. The 
language of these orders, no doubt. bears 
a striking similarity to that of the first 
and second provisos te paragraph 14 of 
the Amalgamation Order; but it has to 
be borne in mind that they cannot be 
treated as part of the Act  itse_f and, 
therefore, the principle of harmenious 
construction cannot be extended 30 as 
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to take them into consideration for deter- 
mining the legislative intent. 


112. We have already said above that 
a permanent Bench does not imply a 
Bench with an exclusive jurisdiction 
and, therefore merely because the 
President was empowered to con- 
stitute permanent Benches, it does 
not mean that he was competent to as- 
sign exciusive jurisdiction to them. [t 
is, no doubt, true that under sub-s. (2) of 
S. 51 of the Act the President was also 
empowered to provide for matters con- 
nected therewith and in exercise of this 
power it was open to him to lay down 
that the Benches shall exercise jurisdi=- 
tion in respect of cases arising within the 
districts specified in the orders (Ann=- 
xures 1 and 2 to the Registrar’s return). 
This was only to indicate the purpose for 
which the permanent Benches were con- 
stituted. It, therefore, follows that ithe 
Benches cannot exercise jurisdiction in 
regard to cases arising from the district 
not assigned to them by the President. 
But, merely because certain districts 


were assigned to the Benches, does not 
mean that the jurisdiction of the Hizh 
Court to deal with cases arising frem 


Such districts at the principal seat is ex- 
cluded thereby. 


113. It has been urged on behalf of 
the petitioners that the conferment of 
exclusive territorial jurisdiction on the 
Benches would amount to splitting up of 
the High Court in contravention of Arti- 
Cle 214 of the Constitution and in stp- 
port of this contention reliance was plac- 
ed on the decision of the Allahabad High 
Court in Union of India v. Chhedalal 
(AIR 1958 All 652) (FB). Such an argu- 
ment was, however, net accepted: for very 
good reason in the latter Full Bench case 
of the Allahabad High Court, viz., När- 
maldass’s case (AIR 1972 All 200) (FB) 
(supra) and we entirely agree with ~he 
view expressed therein that carving out 
an exclusive jurisdiction for a permanent 
Bench would not amount to splitting up 
of the High Court nor would it, in ny 
way, offend Art. 214 of the Constitution: 
but that is another matter. What is ma- 
terial is whether the Act contemplates 
constitution of permanent Benches so as 
to curtail the jurisdiction of the High 
Court sitting’ at its principal seat. | 

114. Shri Sanghi argued that there 
was no curtailment of jurisdiction be- 
cause the High Court, wherever it sits, 
is competent to exercise its plenary 
power throughout the territory of Ma- 
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dhya Pradesh. There can be no doubt 
that under the Rules, jurisdiction of the 
High Court is exercised by one or more 
Judges in respect of cases assigned to 
them by the Chief Justice and this juris- 
diction is plenary in every respect, in- 
cluding territorial jurisdiction in the 
sense that a Bench sitting at Gwalior or 
Indore is competent to exercise the entire 
jurisdiction vested in the High Court 
over every part of the territory of the 
State, though only in relation to cases 
arising within the districts assigned to 
them. Similarly, a Bench of the High 
Court at its principal seat can exercise 
jurisdiction over the entire territory in 
respect of case put up before it. But the 
question is whether a Bench of the High 
Court sitting at Jabalpur is competent to 
entertain a case arising within any of the 
districts assigned to the Benches at Gwa- 
lior and Indore. In case it is not compe- 
tent to entertain or hear a case it would 
amount to the jurisdiction of the High 
Court at its principal seat being truncat- 
ed and curtailed. It cannot be said that 
by curtailing the jurisdiction of the High 
Court at its principal seat in the afore- 


said manner, its jurisdiction is unaffected. 


115. The word ‘Jurisdiction’ has two 
aspects: one, from the point of view of 
the Court to entertain a particular case; 
and the other, from the point of view of 
the litigant to approach the High Court 
and invoke its jurisdiction. If the High 
Court cannot entertain a case at Jabal- 
pur, it is obvious that its jurisdiction is 
curtailed to that extent and we must 
arrive at the same conclusion if it is held 
that a party, whose case arises within 
any of the districts assigned to the Ben- 
ches is not competent to invoke the 
jurisdiction of the High Court at Jabal- 
pur. 


116. While dealing with the question 
what is meant ‘by jurisdiction, their 
Lordships of the Supreme Court in Offi- 
cial Trustee, West Bengal v. Sachindra 
Nath Chatterjee, AIR 1969 SC 823 quot- 
ed with approval the following observa- 
tions of Mukherjee, Acting C. J., in Hir- 
day Nath Roy v. Ramchandra Barna 
Sarma, ILR 48 Cal 138: (AIR 1921 Cal 
34) (SB): 

“Thus, the jurisdiction may have to be 
considered with reference to place, value 
and nature of the subject-matter. The 
power of a tribunal may be exercised 
within defined territorial limits, Its 


cognizance may be restricted to subject- 


matters of prescribed value. It may be 
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competent to deal with controversies of-a 
specified character, for instance, testa- 
mentary or matrimonial causes, acquisi- 
tion of lands for public purposes, record 
of rights as between landlords and ten- 
ants, This classificatiion into territorial 
jurisdiction, pecuniary jurisdiction and 
jurisdiction of the subject-matter is ob- 
viously of a fundamental character.” 


117. The basic concept of a High 
Court is that it exercises plenary juris- 
diction over every aspect of the matter, 
territorial or otherwise, wherever it 
sits and a Bench of the High Court sitting 
anywhere is competent to deal with any 
_ ease which may be assigned to it by the 
Chief Justice. This, in our view, was the 
position so long as two temporary Ben- 


ches were functioning at Gwalior and 
Indore. If, in exercise of his powers 
under sub-s. (2) of S. 51 of the Act, the 


President, while constituting permanent 
Benches at Indore and Gwalior, had 
“merely provided that at least a particular 
number of Judges would be sitting there 
all the time without assigning any dis- 
tricts to them, these Benches would have 
been competent to entertain any case 
‘irrespective of the consideration from 
where it arose. But, since the President 
has laid down that these permanent Ben- 
ches are constituted in order to exercise 
jurisdiction in respect of cases arising 
from certain specified districts, we are 
constrained to hold that: the jurisdiction 
of these Benches is limited to cases aris 
ing within those districts. It is also clear 
that a party, whose case arises within 
any of the -aforesaid districts alone, can 
approach the Benches directly where 
they are located; and a person, whose 
ease arises in other. districts, is not com- 
petent to approach them. But the position 
of the High Court sitting at Jabalpur is 


entirely different. Jabalpur being the 
principal seat of the High Court, any 
party irréspective of the consideration 


whether his case arisés within any of the 
districts assigned to the Benches or not, 
is competent to approach the High Court 
at its principal seat. 

118. Thus after carefully perusing and 
studying the judgment of their Lord- 
ships in Nasiruddin’s case (AIR 1976 SC 
331), we find that although on certain 
points to which we shall presently refer 
the decision is binding, the questicn whe- 
ther. the permanent Benches at Gwalior 
and Indore have exclusive jurisdiction 
over the cases arising out of the dis- 
tricts assigned to them, is not concluded 


- decision of their Lordships, 


- 14 of the Amalgamation Order foz 


A.T. R. 


by the said decision, which is distin- 
guishable for the following reasons:— 

(1) Jabalpur is the principal seat of 
the High Court under sub-s. (1) of S. 51 
of the Act whereas, according to the 
Allahabed 
was not the principal seat of the High 
Court. 


(2) The Amalgamation Order, which 
came up for consideration before their 
Lordships, brought about an amalgama- 
tion of two High Courts under S 229 of 
the Government of India Act, 19&5 whice 
the Madhya Pradesh High Court is not 
constituted by amalgamation of two or 
more High Courts. 


(3) Provision for the Lucknow Bench 
was made in the Amalgamation Crder iz- 
self under which the new High Court 
was constituted. The first and second 
provisos to.para. 14 of the said order 
were thus part of the organic statute 
which provided for the constitufion of 
the new High Court as well as the Luck- 
now Bench. The permanent Benches at 
Indore and Gwalior were constituted 
under order issued by the President in 
exercise of the powers conferred on him 
by sub-s. (2) of S. 51 of the Act and =s 
such the Presidential order cannot be 
equated with the provision of paragrap7 
tha 
purpose of construing the provisions of 
S. 51 and other sections of the Act. 

(4) In Madhya Pradesh, the permanent 
Benches came to be constituted nearly 
twelve years after' the passing of the 
States Reorganisation Act and til. then 
temporary Benches functioned at Indore 
and Gwalior without, in any way cur- 
tailing the territorial jurisdiction of the 
High Court at its principal seat. It ap- 
pears that the Presidential Orders 
(Annexures 1 and 2 to the Registrer’s re- 
turn) merely put the temporary E.enches 
on a permanent basis without affecting 
the jurisdiction of the High Court at its 
principal seat. l 

119. We, therefore, hold that thea High 
Court, while sitting at Jabalpur, is com- 
petent to exercise jurisdiction in respec? 
of any case arising in any part of the 
territory of Madhya Pradesh without any 
qualification of specification; while the 


permanent Benches at Indore and Gwa- 


lior are competent to exercise jurisdiction 
only in respect of cases arising -withir 
the districts assigned to them uncer the 
Presidential Orders. `° ` 

120. We may now deal’ with some of 
the arguments of the learned counsel for 
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the petitioners which are directly against 
the impugned orders of the Chief Jus- 
tice, dated 5-2-1976. 

121. It was urged by Shri Y. §. 
Dharmadhikari, counsel for the petition- 
ers, as well as by Shri Gulab Gupta on 
behalf of the High Court Bar Association, 
Jabalpur, that the power conferred on 
the Chief Justice by the proviso to the 
Presidential Orders (Annexures 1 and 2 
to the return of the Registrar) could be 


exercised only once and not from time to 


time and that it was exhausted when it 
was exercised for the first time. We do 
not find any merit in this argument. 


122. Section 14 of the General Clauses 
Act lays down that wherever by any 
Central Act or Regulation made after 
the commencement of the Act any power 
is conferred, then, unless a different in- 
tention appears, that power may be ex- 
ercised from time to time as occasion re- 
quires. It is true that the power confer- 
red on the Chief Justice by the proviso 
to the Presidential Orders is not under a 
Central Act or Regulation but under an 
order of the President issued by him in 
exercise of the powers conferred on him 
by sub-s. (2) of S. 51 of the Act. This 
would. however, make no difference; and 
in our view, the principle underlying 
S. 14 of the General Clauses Act would 
be applicable to the proviso even though 
the section is not applicable in terms. We 


may here quote the following observa-. 


tions of their Lordships of the Supreme 
Court in National Sewing Thread Co. Ltd. 
v. James Chadwick & Bros., AIR 1953 SC 
357 at p. 360 in regard to the construc- 
tion of Charters of the different High 
Courts issued under statutory powers: 


“Assuming however, but not conceding, 
that strictly speaking the provisions of 
the Interpretation Act and the General 
Clauses Act do not for any reason apply, 
we see no justification for holding that 
the principles of construction enunciated 
in those provisions have no application 
for construing these charters.” 

123. In Nasiruddin’s case (AIR 1976 
SC 331) their Lordships held that the 
power of the Chief Justice to demarcate 
the area for Lucknow Bench could not be 
exercised from time to time and was ex- 
hausted on its very first exercise; but 
that was evidently for different reasons 
looking to the language of the first pro- 
viso to paragraph 14 of the Amalgama~ 
tion Order. That proviso conferred two 
powers on the Chief Justice. The first 
was to nominate the Benches at Luck- 
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now; while the second was to demarcate 
the areas for the Lucknow Bench. In 
relation to the exercise of'the first power, 
the expression ‘from time to time’ was 
used; while this expression was missing 
in relation to the exercise of the second 
power and it was for this reason that 
their Lordships concluded that while the 
power to nominate the Judges could be 
exercised from time to time, the power 
to demarcate the area could not be so 
exercised. Even the language of S. 14 of 
the General Clauses Act, 1897 makes it 
clear that the principle laid down in it 
is applicable only where a different in- 
tention does not appear. Since a different 
intention was clearly indicated by the 
language of the first proviso to para- 
graph 14 of the Amalgamation Order, 
their Lordships held that the power to 
demarcate the area could not be exercis- 
ed by the Chief Justice from time to time. 
Here, the position is different. The ex- 
pression ‘from time to time’ does not 
occur in the Presidential Orders at all 
and, therefore, the principle underlying 
Cl. 14 of the General Clauses Act must 
apply, unless we can infer a different in- 
tention from the provisions of the orders 
or otherwise. We find no such intention 
expressed in the orders or in the statute 
itself. In fact, from the very nature of 
the power conferred on the Chief Justice 
under the proviso it can legitimately be 
inferred that it is meant to be exercised! 
from time to time. We-may here inci- 
dentally mention that no such contention 
was even raised in the Allahabad case in 
respect of the power of the Chief Justice 
under the second proviso to paragraph 14 
of the Amalgamation Order. We, there- 
fore, find no merit in this contention and 
have no hesitation in rejecting it. 


124, Another point urged by Shri 
Dharmadhikari was that references under 
the Income-tax Act, Wealth-tax Act, the 
Expenditure Tax Act, the Gift-tax Act, 
the Estate Duty Act, the Madhya Pra- 
desh General Sales-tax' Act, the Central 
Sales-tax Act, the Stamp Act and other 
tax references are made by statutory 
tribunals to the High Court, under the 
relevant provisions of the various enact- 
ments. As such references are from a 
tribunal to the High Court, they cannot 
be said to arise in a particular area or 
district and as such they can be enter- 
tained by the High Court only at its prin- 
cipal seat. In our view, the question 
whether a particular case arises in a 
particular district or not can properly be 
examined with due regard to the facts 
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and circumstances of the case itself; and 
it would not be possible to deal with it 
hypothetically in this petition. 

125. The expression ‘in respect of 
cases arising in such areas in Oudh’' 
occurring in the first proviso to the 
Amalgamation Order came up for consi- 
deration before the Supreme Court in 
Nasiruddin’s case (AIR 1976 SC 331) and 
their Lordships held as under: 

*(1) The cause of action in an applica- 
tion under Art. 226 would be.as the ex- 
pression is understood and if the cause 
of action arose because of the appellate 
order or the revisional order, which 
came to be passed at Lucknow, then 
Lucknow would have jurisdiction though 
the original order was passed at a place 
outside the areas of Oudh. 

(2) If the cause of action in part arises 
in the specified Oudh areas and part of 
the cause of action arises outside the 
specified area, it would be open to the 
litigant to frame the case appropriately 
to attract the jurisdiction either at Luck- 
now or at Allahabad. 

(3) A criminal case arises where the 

offence has been committed or otherwise 
as provided in the Criminal Procedure 
Code.” 
Their Lordships have thus laid down in 
clear terms where a civil case, a writ 
petition or a criminal case shall be deem- 
ed to arise within the meaning of the 
aforesaid expression and that wholly con- 
cluded the matter. 

126. It is, no doubt, 
question of reference under the Income- 
tax Act, the Wealth-tax Act and other 
tax reference was not expressly consider- 
ed by their Lordships but it is clear that 


all such references do arise out of cases- 


before statutory tribunals. Thus, for pur- 
poses of such references it would be 
necessary to find out where the case 
arose which gave rise to the reference 
and that, in our view, would be the de- 
fermining factor for purposes of the ex- 
pression ‘cases arising’ in the districts 
specified in the Presidential orders. We 
find no merit in the contention that such 
references do not fall within the expres- 
sion ‘cases arising’ within a particular 
district and as such the Presidential 
Order is not applicable to them at all and 
they must necessarily be instituted at the 
principal seat of the: High Court. We may 
illustrate this by a concrete example in 
respect of a reference under the Income- 
tax Act. 

127. Under S. 256 of the Income-tax 
Act the assessee or the Commissioner is 


true that the 


‘heard by the Chief Justice at 


| ATR. 


competent to make an applicaticn to the 
Appellate Tribunal to refer to -he High 
Court any question of law arising out of 
an order passed by such Tribunal uncer 
S. 254 of the said Act in appeal If the 
Tribunal refused to make a raferenze, 
the assessee or the Commissioner can ep- 
proach the High Court; and tke Hizh 
Court may, if it is not satisfied with the 
correctness of the decision of the Appel- 
late Tribunal, require the Appellate Tzi- 
bunal to state the case and to vefer it 
to the High Court for consideration. It 
is true that such a reference weuld e 
by the Appellate Tribunal to tke High 
Court; but it is not a hypothetical refer- 
ence, It is a reference arising out of a 
case decided in appeal by the Appellate 
Tribunal. It would not be difficult to as- 
certain where such a case arises in the 
light of the decision in Nasiruddim’s case 
(AIR 1976 SC 331); and the r2ference 
must be treated accordingly as having 
arisen at such place as: also at the, plaze 
where the Appellate Tribunal is located. 
We do not consider it necessary to exa- 
mine at length references under other 
tax enactments as the position is more of 
less similar. 


128. We do not, therefore, fird ary 
substance in the contention that such 
references are outside the scope of the 
Presidential Orders (Annexures I and 2 
to the return of the Registrar). 

129. On behalf of the petitioners 
arguments were addressed to us fo show 
that it would be proper to hear tex cases 
and transport matters, as has been done 
in the past, at Jabalpur, even though 
such cases may arise within the’ dis- 
tricts assigned to the permanent Eenches, 
for the sake of uniformity of decisions. 
It was pointed out in this  cormection 
that the principal seat of the Higa Court 
being located at Jabalpur, the Chi=f Jus- 
tice mostly sits at Jabalpur and, there- 
fore, he would be always available for 
presiding over the Bench dealing with 
such cases, No doubt, there was a past 
practice in this connection and up to 1972 
tax cases and transport cases were mosti 
heard at Jabalpur. In 1972, the then Chief 
Justice passed an order, dated 24-10-1972 
(Annexure 9 to return of the Rezistrar) 
whereby it was directed that some of 
such cases, as may be notified to be heard 
at Gwalior or Indore when the Chief 
Justice is on tour there, be heerd ai 
Gwalior or Indore, as the case may be, 
In pursuance of the, said order, some tar. 
matters and transport matters were 
Cwalior 
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and Indore. The question whether it is 
necessary that the Chief Justice should 
be a.member of the Bench hearing such 
cases or not is entirely within the discre- 
tion of the Chief Justice and so also is 
the question whether such cases should 
be heard exclusively at Jabalpur or net. 
The Chief Justice holds a key position a5 
well as a pre-eminent position in the 
administration of justice within the 
State; and such matters must be left to 
his good sense. We do not think it would 
be proper for this Bench to express any 
opinion in the matter which does not in- 
volve legal issue. 


130. To sum up, our conclusions are 
as under: 

(1) Sub-sections (2) and (3) of S. 51 of 
the Act are intra vires, being within the 
legislative competence of the Parliament. 

(2) The establishment of permanent 
Benches by the President at Indore anc 
Gwalior in exercise of his power under 
sub-s, (2) of S. 51 of the Act is perfectly 
legal. 

(3) The President was not competent 
under sub-s. (2) of S. 51 of the Act to 
carve out an exclusive territorial juris- 
diction for the permanent Benches and 
the Presidential Orders (Annexures 1 and 
2 to the return of the Registrar) also do 
not bear any such construction. 


(4) The Benches at Gwalior and Indore 
exercise concurrent but not exclusive 
jurisdiction over the districts assigned to 
them under the Presidential Orders (An- 
nexures 1 and 2 to the return of the Re- 
gistrar). They are competent to hear all 
cases including tax references ` arising 
within the aforesaid districts but they 
are not competent to hear cases arising 
outside the districts assigned to them. 

(5) Normally the cases arising within 
the specified districts are expected to pe 
instituted at Gwalior or Indore as the 
case may be; but it is open to a party 
whose case arises within any of such dis- 
tricts to institute his case at Jabalpur. 
Jabalpur being the principal seat of the 
High Court any case arising in any pert 
of the State of Madhya Pradesh can be 
instituted there and a Judge or Division 
Court of the High Court sitting at Jabal- 
pur is competent to hear such cases. 

(6) The Benches at Gwalior and Indcre 
are competent to exercise the plenary 
jurisdiction of the High Court in regard 
to each and every case which arises with- 


in the districts assigned to them in the © 


Presidential Orders and while dealing 
with such cases their jurisdiction to issue 
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writs and orders will be. co-extensive 
with that of the High Court at its prin- 
cipal seat at Jabalpur. 

181. In view of the aforesaid conclu- 
sions, we do not find any infirmity in the 
impugned orders of the Chief Justice, 
dated 5-2-1976 (Annexures 11 and 12 to 
the return of the Registrar). 

132. The next question for considera- 
tion is about the pending cases at Jabal- 
pur. We do not find on record any order 
of the Chief Justice directing such cases 
to be transferred either to the Gwalior 


Bench or to the Indore Bench. From the 


return of the Registrar and the lists 
(Annexures 19, 20, 21 and 22 thereto) it 
appears that these cases are being trans- 
ferred by him under an impression that 
it is necessary for him to do so in com- 
pliance with the orders of the Chief Jus- 
tice dated 5-2-1976 (Annexures 11 and 
12 to the return of the Registrar) as 
they cannot be heard at Jabalpur. Shri 
Sanghi submitted that such of these 
cases, in which a part of the cause of 
action has arisen in any place outside the 
specified districts can be heard at Jabal- 
pur while the other cases, which have 
arisen within the districts assigned to 
the Benches can be heard either at Gwa- 
lior or at Indore, as the case may be, and 
not at Jabalpur because. according to 
him, the Benches have exclusive terri- 
torial jurisdiction over the districts as- 
signed to them. We have not accepted 
the contention of Shri Sanghi that the 
Benches have exclusive jurisdiction over 
the specified districts. It is, therefore, 
clear that there is no impediment to all 
these cases being heard at Jabalpur, be- 
cause the Bench sitting at Jabalpur would 
be competent to hear and decide them. 

133. The proviso to the Presidential 
order, under which the impugned orders 
(Annexures 11 and 12 to the return of 
the Registrar) have been issued by the 
Chief Justice, is applicable only to cases 
which have been instituted at Gwalior or 
Indore, as held by their Lordships in 
Nasiruddin’s case (AIR 1976 SC 331), we 
may here quote the following observa- — 
tions of their Lordships in paragraph 37 
of the case: 

“The Chief Justice has power under 
the second proviso to paragraph 14 of the 
Order to direct in his discretion that any 
case or class of cases arising in Oudh 
areas shall be heard at Allahabad. Any 
case or class of cases are those which 
are instituted at Lucknow.” 

Since the language of the proviso to the 


‘Presidential Orders (Annexures 1 and 2) 
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is almost similar to that of the second 
proviso to paragraph 14 of the U. P. High 
Court (Amalgamation) Order, 1948, it is 
clear that the proviso to the Presidential 
Order is applicable to cases which are 
instituted at Gwalior or Indore and not 
ito cases which are instituted at Jabalpur. 
Moreover, since the proviso to the Presi- 
dential Order confers power on the Chief 
Justice to direct that particular case or 
class of cases, which are instituted at 
Gwalior or at Indore, shall be heard at 
Jabalpur, it is obvious that the power 
can be exercised only to exclude the 
jurisdiction cf the Benches in regard to 
such case or class of eases. It cannot be 
exercised so as to direct that certain 
cases, which have already been institut- 
ed at Jabalpur and sre pending at Jabal- 
pur, shall not be heard at Jabalpur. 


134. It may be that the Chief Justice, 
in his extraordinary and inherent powers, 
is competent to assign to the Benches 
such of the pending cases as have arisen 
from the districts assigned to them but 
there is no order of the Chief Justice to 
this effect. Moreover, such power must 
necessarily be exercised consciously with 
due regard to the norms for the exercise 
thereof. At present it appears to us that 
the Registrar is under an erroneous im- 
pression that in view of the orders of 
the Chief Justice, dated 5-2-1976 (Anne- 
xures 11 and 12 to the return of the Re- 
gistrar) tax and transport cases which 
are pending at Jabalpur eannot be heard 
at Jabalpur. Such interpretation, in our 
view, is wholly misconceived and incor- 
rect. In our view, the orders of the Chief 
Justice, as they stand, must be construed 
to mean that with effect from the date 
of the orders only petitions under Arti- 
cles 226 and 227 of the Constitution chal- 
lenging the vires of any Act or statute 
or any order or rule or regulation made 
under any Act or statute arising out of 
the districts assigned to the Benches 
shall be heard at Jabalpur. All other 
cas€s arising from the said districts can 
be heard at the seat of the Benches them- 
selves. Thus, the orders are applicable to 
cases which may ‘be instituted after the 
date of their issue at Gwalior or Indore 
and not to cases pending at Jabalpur on 
that date. 

135. We, therefore, hold that the 
orders of the Chief Justice, dated 5-2- 
1976 (Annexures 11 and 12 to the return 
of the Registrar), as they stand, are valid 
but they do not affect cases arising from 
the districts assigned to the Benches, 


which were pending at Jabalpur on the 
date of their issue. 


136. The petition is, therefere, partly 
allowed and it is hereby directed that 
pending cases, as per lists (Anrexures 19, 
20, 21 and 22 to the return of the Regis- 
trar) shall not be transferred to Gwalior 
or Indore so long as there is no order of 
the Chief Justice in this behalf in exer- 
cise of his inherent powers. Rest of claim 
is dismissed. . 


137. We make no order as bo costs of 
this petition in the circumstances of the 
cases, 

PS: 

Having perused the opinion of my 
learned brother Oza, J. I would like to 
add a few words in connection with the 
observations made by him in >aragraph 
58 (present paragraph 195) tnereof. I 
entirely agree with by learned Brother 
that where the Chief Justice passes 
order transferring a case or cases to a 
particular Bench it must be ‘presumed 
that he did so consciously and with due 
regard to the norms for the exercise of 
his power of transfer. But there is no 
order of the Chief Justice that the cases 
specified in the lists Annexuresc 19, 20, 
21 and 22 should be transferrel to the 
Benches at Gwalior and Indore. At least 
no such order has been placed en record 
or was brought to my notice. As pointed 
out by me in paragraph 132 of my opin- 
ion, it appears that the Registrer is tak- 
ing action to transfer these cases under 
an impression that it is necessary for him 
to do so in compliance with the orders 
of the Chief Justice dated 5-2-1976 (An- 
nexures 11 and 12 of the Regis-rar’s re- 
turn). The said orders of the Càief Jus- 
tice cannot, however, be construed as 
orders transferring these cases. Even if it 
is held that the Benches exercise exclu- 
sive jurisdiction in regard to cases aris- 
ing within the districts assigned to them 
these cases must be listed before the 
Benches at Jabalpur unless, ctherwise 
expressly directed by the Chief Justice, 
and it would be for such Benches to say 
whether these cases.can be heard at 
Jabalpur or not. If it is decided that they 


an. 


e» 


cannot be heard at Jabalpur it would be . 


for such Benches to pass appropriate 
orders in regard to their transfer to the 
Benches for hearing and disposal. The 
Registrar on his own authority is not at 
all competent to transfer the cases which 
have been instituted at Jabalpur and are 
pending for hearing and disposal here. It 
cannot be assumed that the Chie? Justice 
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has passed an order transferring such 
cases to the Benches at Gwalior/Indore 
in the absence of any express order to 
this effect. It was this aspect of the case 
which Į intended to emphasize in para- 
‘graph 134 of my opinion. 

ORDER. 

OZA, J. (Majority view):— 138. This 
petition has been filed by the petitioners 
who are enrolled as Advocates by the 
Bar Council of Madhya Pradesh and 
claim to be practising at Jabalpur which 
is the seat of the High Court. They claim 
to have a right to practise in the High 
Court. 

139. By this petition the petitioners 
are challenging the order passed by 
Hon’ble the Chief Justice dated 5th Feb- 
ruary 1976 under the Proviso to the Noti- 
fications dated 28th November 1968 by 
which the President of India notified the 
establishment of permanent Benches at 
Indore and Gwalior and also prescribed 
the jurisdiction for these Benches of the 
High Court. According to the petitioners, 
this High Court is the successor to the 
High Court of Judicature at Nagpur in 
accordance with S. 49 of the States Re- 
organisation Act, 1956. The petitioners 
have in detail stated as to how this High 
Court was established by Letters Patent 
dated January 2, 1936, under S. 219 af 
the Government of India Act, 1915. Jt is 
also stated that under Cls. 33 and 34 af 
the Letters Patent it could even be pra- 


vided for sitting of the Judges at places 


other than Nagpur. 

140. On the coming into force of the 
Constitution in 1950, under Art. 214 as 
initially enacted, it is contended, every 
State shall have one High Court; and 
under Art. 214 sub-cl. (2) the High Court 
at Nagpur became the High Court of the 
State of Madhya Pradesh. It is also alleg- 
ed that under Art. 215 the said. High 
Court of Nagpur was also the Court of 
Record and that High Court also got 
jurisdiction under Art. 226 of the Consti- 
tution. The petitioners alleged the his- 
tory behind the Reorganisation of States 
and also matters regarding the allotment 
of various offices in different parts of the 
State on the basis of alleged political 
understanding. They also alleged that 
Jabalpur was recommended by the States 
Reorganisation Commission to be the 
capital of the new State. It may be notic- 
ed that as regards the allegations about 
political understanding reached by vari- 
ous leaders, there is hardly anything on 
record on the basis of which it could 
be accepted. Apart from it, to certain ex- 
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tent, these facts have been disputed and 
in our opinion it is also not necessary to 
go into that question excepting the fact 
that after the States Reorganisation Act 
the High Court of the new State was 
established under S. 49 thereof and the 
President by Notification dated 27th Oc- 
tober 1956 notified that the principal 
seat of the High Court of Madhya Pra- 
desh will be at Jabalpur. It is also alleg- 
ed that on Ist November 1956 the High 
Court was inaugurated at Jabalpur and 
immediately after inauguration Hon'ble 
the Chief Justice, by his order dated Ist 
November 1956, exercising powers under 
sub-s. (3) of S. 51 of the States Reorga- 
nisation Act, established temporary Ben- 
ches at Indore and Gwalior until further 
orders; and by a subsequent order the 
Chief Justice demarcated the jurisdiction 
of the temporary Benches at Indcre and 
Gwalior by saying that “it shall be as it 
was immediately before the appointed 
day”. That order further indicated that 
Gwalior Bench was given additional jur- 
isdiction regarding Sironj sub-division 
which was part of Rajasthan and under 
the Act came into'the State of Madhya 
Pradesh, and the Indore Bench was given 
jurisdiction in respect of the cases aris- 
ing from the territories comprised in the 
erstwhile State of Bhopal. 


141. It is alleged by the petitioners 
that in, spite of the fact that temporary 
Benches were formed at Indore and Gwa- 
lior in respect of cases arising in the 
districts attached to these Benches, the 
principal seat exercised jurisdiction: 
throughout the State. It is also alleged 
that all matters pertaining tc taxation 
such as references under the Income-tax 
Act, Wealth-tax Act and other Central 
Enactments amd Sales-tax Act, were in- 
stituted and heard at Jabalpur. Accerd~ 
ing to the petitioners this arrangement 
continued when the Chief Justice by 
orders dated ist September 1960 direct- 
ed that all petitions under Arts. 226 and 
227 of the Constituticn challenging any 
decision of the Transport Appellate Au~- 
thority shall be filed and heard at Jabal- 
pur. It is alleged that by orders dated 
25th May 1962 the Chief Justice further 
directed that from Ist July 1952 no peti- 
tion under Arts. 226, 227 and 228 of the 
Constitution shall be filed, heard or dis- 
posed of by the Gwalior Bench and all 
such petitions shall be transferred to 
Jabalpur and shall be heard and disposed 
of there. 


142, In 1968 the President. `of India 
issued two orders exercising powers un- 
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der S. 51 (2) of the States Reorganisation 
Act, dated 28th November 1968, estab- 
lishing Permanent Benches at Indore and 
Gwalior. In this order it is also indicated 
that the Bench at Indore shall exercise 
jurisdiction and powers for the time be- 
ing vested in the High Court of Madhya 
Pradesh in respect of cases arising in the 
revenue districts of Indore, Ujjain, 
Dewas, Dhar, Jhabua, Ratlam, Mandsaur, 
West Nimar (Khargone), Shajapur’ and 
Rajgarh. By a similar order, while estab- 
lishing permanent Bench at Gwalior, it 
was directed that the Bench at Gwalior 
shall exercise jurisdiction and powers 
vested in the High Court of Madhya Pra- 
desh in respect of cases arising in the 
Revenue districts of Gwalior, Shivpuri, 
_Datiya, Guna, Vidisha, Bhind and 
Morena. In both these orders of the Pre- 
sident there is a proviso authorising the 
Chief Justice to order any case or class 
of. cases arising in those districts to be 
heard and disposed of at Jabalpur; and 
in exercise of powers under this proviso, 
the Chief Justice made two separate 
orders dated 30th November 1968 regard- 
ing the two Benches directing that— 

(1) references under the Income-tax 
Act, Wealth-tax Act, Expenditure-tax 
Act. Gift-tax Act, Estate Duty Act, Sales- 
tax Act-and other tax references, 


(2) all petitions under Art. 226 or 227 
of the Constitution pertaining to tax 
matters, 


(3) all petitions under the Constitution 
challenging the vires of any Act or Sta- 
tutory Instrument, I 


(4) all petitions under the Constitution 
arising out of the orders of the Trans- 
port Authorities, and 


(5) all petitions under the Constitution 
arising from the revenue districts at- 
tached to Indore and Gwalior Benches 
which were pending at Jabalpur on the 
date of the order, 
` shall be heard and disposed of at Jabal- 
pur. According to the petitioners, there- 
fore, although permanent Benches were 
established at the two places— [Indore 
and Gwalior — yet by the orders of the 
Chief Justice cases falling in the cate- 
gories stated above continued to be in- 
stituted and heard at Jabalpur; and ac- 
cording to the petitioners it, therefcre, 
did not substantially affect the jurisdic- 
tion of the main seat of the High Court 
at Jabalpur. 

143. By orders of the Chief Justice 
dated 25th- June 1969, the order of the 
Chief Justice dated 30th November 1968 


-he assured that the Bench 


A.L R. 


was further modified and item (3) quoted 
above was deleted with the effect that 
the petitions under Arts. 226 and 227 
challenging the vires of any Act or Sta- 
tutory Instrument could be heard at 
Indore or Gwalior. But according to the 
petitioners, even by this modification no 
substantial difference occurred and it is 
alleged that the arrangement continued 
upto the 4th of February 1976 and, ac- 
cording to the petitioners, cases of im- 
pertance arising out of the orders of the 
State Tribunals or the State Government 
were being instituted and heard at Jabal- 
pur. It is also alleged that on this basis 
it was recognised that the main seat of 
the High Court at Jabalpur was the High 
Court of Madhya Pradesh exercising jur- 
isdiction and powers with reference to all 
cases concerning tax matters and trans- 
port matters. 


144. It is stated that although origi- 
nally the territory of Bhopal was attach- 
ed to the Indore Bench, but subsequent- 
ly, in 1960-61 it was attached to Jabal- 
pur. It is also alleged that because of 
these orders the main seat of the High 
Court at Jabalpur was exercising juris- 


diction over the whole State and the 
entire population of the State had ad- 
justed itself to this position. It is also 


alleged that the High Court of Madhya 
Pradesh thus was established at Jabal- 
pur. It is further alleged that later by 
orders of the Chief Justice dated 24th 
October 1972, it was ordered that the 
tax and transport matters which were 
being heard at Jabalpur may _ also be 
heard by the Chief Justice at Indore and 
Gwalior on the notified dates after in- 
timation to the Bench Registry whenever 
Hon’ble the Chief Justice was on tour 
at these two places. It is further alleged 
that these orders were passed by the 
Chief Justice. Shri P. K. Tare, and on 
his retirement on 10th October 1975, the 
present Chief Justice took oath of the 
office on 11th October 1975. 


145. The petitioners have also refer- 
red to the speech of the present Chief 
Justice on 7-11-1975 delivered on the 
occasion of ovation at Gwalior 
at Gwalicr 
will be treated fairly. The petitioners 
allege that thereafter by the impugned 
order dated 5th February 1976 passed by 
the Chief Justice these cases, the cate- 
gories of which have been stated above, 
can now be heard at the respective Ben- 
ches from where the cases arise, except- 
ing the petitions under Arts. 226 and 227 
wherein the vires of any Act is being 


wherein | 
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challenged. It is also alleged by the peti- 
tioners that tax references and other 
matters arising from the decisions of vhe 
State and Central Tribunals could not be 
said to have arisen from a particular dis- 
trict and therefore could not be heard 
at the respective Benches of Indore and 
Gwalior. 


146. According to the petitioners, 
Art. 214 of the Constitution contemplates 
only one High Court for each State and 
by establishment of permanent Benches 
under Orders of the President the High 
Court has been split up into three; and 
therefore, the order of the President is 
ultra vires Art. 214. According to the 
petitioners, the High Court ‘being the 
Court of Record under Art. 215 has jur- 
isdiction to punish its own contempt and 
it is alleged by the petitioners that -t is 
only the High Court of Madhya Pradesh 
‘sitting at Jabalpur which has power to 
punish its own contempt, being the prin- 
cipal seat. 

147. The petitioners have at lengtk in- 
dicated the manner in which the various 
references under the various Acts are 
referred to this Court and contend that 
the jurisdiction of the principal seat 
could not be curtailed or restricted. 


148. It is also alleged that under Sec- 
tion 51 of the States Reorganisation Act 
when the principal seat of the High 
Court was notified to be at Jabalpur the 
President of India was not competert to 
establish permanent Benches conferring 
exclusive jurisdiction with reference to 
the territories. It is also alleged that the 
phrase ‘for any matters connected there- 
with” did not authorise the Presider.= to 
create exclusive jurisdiction with refer- 
ence to part of the territory. It is all2ged 
that the proviso to the President’s Crder 
is also without authority. It is also alleg- 
ed that the powers under Ss. 51 (1) and 
Əl (2) of the Act could be exercised by 
the President simultaneously and not 
one after another with a long lapse of 
time in between. It is also alleged that 
under the proviso to the Orders of the 
President, the Chief Justice having pass- 
ed orders, the powers vested in the Chief 
Justice were exhausted and no further 
orders could be passed in that regard. It 
is also alleged ‘by the petitioners the: as 
a result of the orders passed by Chief 
Justice dated 5th February 1976, an 
alarming situation has been created and 
it is alleged that as a result thereoi the 


apprehension is that the dignity of the . 


High Court will be affected, 
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149. In this petition the petitioners 
joined the Union of India. the State of 
Madhya Pradesh, Hon’ble the Chief Jus- 
tice, Registrar of the High Court and the 
Additional Registrars of the Benches at 
Indore and Gwalior. Out of them, Union 
of India has filed return and the Regis- 
trar of the High Court has also filed the 
return. The. State Government has chosen 
not to file any return and other respon- 
dents have also not filed any returns. 
However, as notice was issued to the 
High Court Bar Associations at Indore, 
Gwalior and Jabalpur, they have also 
come forward to file their returns. 


150. In the return filed by the Union 
of India it is contended that the orders 
were passed by the President under Sec- 
tion 51 (2) of the States Reorganisation 
Act and these orders were vassed having 
regard to the convenience of’ the litigat- 
ing public in the Gwalior and Indore 
regions. It is also contended that the peti- 
tioners have filed this petition challeng- 
ing the Notification of the President after 
a lapse of time and therefore the peti- 
tioners are guilty of laches. An objection 
to the right of the petitioners to file this 
petition was also raised in the return fil- 
ed by the Union of India. It was also 
contended that by the impugned orders 
passed by the Chief Justice the jurisdic- 
tion of the High Court is not curtailed 
at all and according to this return the 
order of the Chief Justice is valid under 
the proviso to the Presidents Notifica- 
tions constituting permanent Benches at 
Indore and Gwalior. It_is elso contendéd 
that the establishment of permanent 
Benches with conferral of exclusive. jur- 
isdiction with regard to the territories 
indicated in the President’s Notifications 
is not in any manner contrary to the 
provisions contained in Art. 214 of the 
Constitution. It is contended that the 
two Benches and the principal seat to- 
gether is the High Court of Madhya 
Pradesh; and when it sits at more than 
one place, it is only all such places put 
together which could be said to be the 
High Court of the State. It is also con- 
tended that for matters connected there- 
with S. 51 (2) of the States Reorganisa- 
tion Act is wide enough to authorise the 
President to issue notifications as issued 
with regard to the two Benches. In this 
return the political understandings and 
the agreements arrived at between the 
respective leaders as alleged by the peti- 
tieners is also denied. 

151. In the return filed by the High 
Court Bar Association, Jabalpur, while 
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supporting the petitioners, it is further 
contended that S. 5i (2) of the States Re~ 
organisation Act itself is ultra vires of 
the Constitution as it refers to the mat- 
ter of “Administration of Justice” which 
falls in List II of the Seventh Schedule 
and is a State subject and not within any 
one of the items contained in List I. 
During the course of the hearing even 
the petitioners ‘by an application sought 
to amend the petition and add this as 
one of the grounds of attack. 


152. In the returns filed by the Bar 
Associations at Gwalior and Indore, they 
have challenged the contenticns advanc- 
ed by the petitioners in their petition. It 
was contended that the States Reorgani- 
sation Act was enacted under the powers 
conferred on the Parliament under Arti- 
cles 2 and 3 of the Constitution and 
therefore it is not necessary for it to be 
subject to the three Lists in the Seventh 
Schedule as Art. 4 of the Constitution 
clearly provided that the Parliament in 
the process of reconstitution of States 
can also pass laws which may be supple- 
mental, incidental and consequential to 
such reorganisation. It is also contended 


that the President validly exercised the, 


powers delegated to him by S. 51 of the 
Act. It is also contended that apart from 
it, Entry 78 in List J, coupled with 95, 
confers adequate powers.on the Central 
Legislature to enact with regard to the 
constitution and reorganisation of a High 
Court and the constitution of permanent 
Benches is nothing but a process of the 
constitution and reorganisation, of a High 


Court. It is also contended that the lan- ` 


guage of the President’s Notification is 
similar to the United Provinces High 
Courts (Amalgamation) Order, 1948, 
establishing the High Court of Allahabad 
and the questions raised by the petition- 
ers are now concluded by the decision of 
the Supreme Court reported in Nasirud- 
din v. State Transport Appellate Tribu- 
nal (AIR 1976 SC 331). 


153. In the return filed by the High 
Court Bar Association Gwalior, an ob- 
jection has also been raised about the 
maintainability of the petition on the 
ground that petitioners have no locus 
standi to file the present petition and 
consequently the petition is not main- 
tainable as no statutory right of the peti- 
tioners is said to have been infringed by 
the impugned order passed by the Presi- 
dent or by the Chief Justice. 


‘154. At the hearing, the questions 
raised were: 
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(1) Is 5. 51 (2) of the States Recrgani- 
sation Act itself ultra vires as Parlia- 
ment had no legislative authorizy to 
legislate on matters covered under “Ad- 
ministration of Justice’, Item 3 List II 
of the Seventh Schedule of the Constitu~ 
tion? 


(2) Is the President’s Notification ultra 
vires because while exercising. delagated 
functions, the function of legislative 
policy could not be delegated; and there- 
fore the Notification issued by the Presi- 
dent is ultra vires? 


(3) If the Presidents Notification con- 
fers exclusive territorial jurisdictinn on 
the respective Benches, could it be said 
to be ultra vires in respect of Art. 214 
of the Constitution and Item 3 of List II 
in the Seventh Schedule of the Constitu- 
tion? 

(4) Did the Presidents Notification 
constituting permanent Benches at Indore 
and Gwalior confer exclusive jurisdic- 
tion on these Benches in respect ef the 
territories mentioned in the two Notifi- 
cations? 

(5) Whether under the Presidents No- 
tification the Chief Justice having exer- 
cised powers under the proviso the 
powers under the proviso were exhaust- 
ed and the Chief Justice had no cutho- 
rity when he issued the impugned orders 
dated 5-2-1976? | 

(6) Whether in consequence of the 
orders passed by the Chief Justice on 
5-2-1976 the cases, list of which has been 
filed along with the return of the Regis- 
trar, could be transferred from J Seve 
to the respective Benches? 


(7) Whether the petitioners have any 
locus standi to file the petition as Advo- 
eates of this Court claiming to have a 
tight of practice? 

(8) Is the petition filed after undue 
delay? 


155. It was contended that if S. 31 (2) 
of the States Reorganisation Act contem- 
plated establishment of permanent Ben- 
ches in respect of particular territories, 
conferring exclusive jurisdiction to these 
Benches, it would be beyond the powers 
of the Central Legislature as it would be 
covered by Item 3, List II (State) cf the 
Seventh Schedule of ‘the Constitution, 
According to learned counsel for the 
petitioners, and the learned counsel ap- 
pearing for the Jabalpur Bar Association, 
under the Government of India Act, 1935, 
the State List was one comprehensive 
containing both, the constitution and 
organisation of the High Court as well 
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as the Administration of Justice, and 
therefore, the State Legislature alone 
was competent to enact in matters per- 
taining to constitution and conferral of 
jurisdiction on the High Courts. Learned 
counsel, therefore, showed the various 
State Acts about conferral of jurisdiction 


. and the manner of exercise of jurisdic- — 


tion by the respective High Courts. It is 
contended, therefore, that under the 
constitution this list has been split up 
into two; the constitution and organisa- 
tion of the High Court has been includ- 
ed in Item 78 of List I whereas Admin- 
istration of Justice has been incorporat- 
ed in Item 3 of List JJ of the Seventh 
Schedule of the Constitution. Therefore, 
it was contended that after the present 
Constitution came into ferce in 1950, 
any law conferring jurisdiction on the 
High Court could only be enacted by the 
State Legislature and in this connection 
learned counsel referred to the decisions 
reported in Amarendra Nath Roy Chow- 
dhury v. Bikash Chandra Ghose, AIR 
1957 Cal 534, Pramatha Nath Mitter v. 
Hon'ble the Chief Justice, AIR 1961 Cal 
545 (SB) and Shivrudrappa v.. Kapur- 
chand Meghaji, AIR 1965 Mys 76. These 
cases pertain to the exclusion of the jur- 
isdiction of the High Court in certain 
civil cases by the enactment of the Civil 
Courts Act and in these contexts it was 
considered that such an Act cculd only 
be passed by the State Legislature. In 
fact, these cases, and many others refer- 
red to by counsel, are of no assistance in 
the present case as it cannot be doubted 
that jurisdiction could be conferred 
under the local Acts of a State on the 
High Court and could also be withdrawn 
as all those matters would be covered 
under Item 3 (Administration of Justice) 
List It of the Seventh Schedule of the 
Constitution. But what is purported to be 
done under S. 51 (2) of the States Re- 
organisation Act is not conferral of jur- 
isdiction under any special enactment of 
the State but it is pertaining to the con- 
stitution and reorganisation of the High 
Court itself. It could not ‘be disputed that 
the States Reorganisation Act was pass- 
ed by the Parliament exercising powers 
under Arts. 2 and 3 of the Constitution, 
which run: 

"2. Parliament may by law admit into 
the Union, or establish, new States on 
ae terms and conditions as it thinks 

t 

3. Parliament may by law— 

(a) form a new State by separation of 
territory from any State or by uniting 
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two or more States or parts of States cr 
by uniting any territory to a part of any 
State; 

(b) increase the area of any State; 

(c) diminish the area of any State; . 

(d) alter the boundaries of any State; 

(e) alter the name of any State; 

Provided that no Bill for the purpose 
shall be introduced in either House of 
Parliament except on the recommenda- 
tion of the President and unless, where 
the proposal contained in the Bill affects 
the boundaries of any State or States 
specified in Part A or Part B of the First 
Schedule or the name or names of any 
such State or States, the views of. the 
Legislature of the State, or, as the case 
may be, of each of the States both with 
respect to the proposal to introduce the 
Bill and with respect to the provisions 
thereof have been ascertained by the 
President.” 

156. When the Parliament was autho- 
rised under these Articles to pass a law 
for the formation of a new State either 
by the process of integration of two or 
more States or a State and part of the 
other State, by increasing of the area of 
a State, or diminishing the area of a 
State, it could easily be understood that 
in the process of integration before a 
Legislature of such a new State was pro- 
perly constituted no law pertaining to 
the matters enumerated in List II could 
be passed. And in the process of organi- 
sation of the State it may become neces- 
sary to provide for the establishment of 
the various organs of the State and it 
may be that the legislative authority for 
doing so may vest under List I with the 
State Legislature. In order to meet this 
contingency it appears that Art. 4 of the 
Censtitution was enacted: 


“4. (1) Any law referred to in Art. 2 or 
Art. 3 shall contain such provisions for 
the amendment of the First Schedule and 
the Fourth Schedule as may be necessary 
fo give effect to the provisions of the 
law and may also contain such supple- 
mental, incidental and consequential pro- 
visions (including provisions as to re- 
presentation in Parliamen: and in the 
Legislature or Legislatures of the State 
or States affected by such law) as Par- 
liament may deem necessary. 


(2) No such law as aforesaid shall be 
deemed to ibe an amendment of this Con- 
stitution for the purpose of Art.. 368.” 
This Article, therefore, clearly provides 
that when the Parliament by law consti- 
tutes a new State, it can also make pro- 
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visions for such supplemental, incidental 
and consequential provisions as the Par- 
lament may deem necessary. And sub- 
cl. (2) of this Article clearly provides 
that such law shall not be deemed to be 
an amendment of this Constitution for 
the purpose of Art. 368, which clearly 
indicated that such incidental provisions 
as are contemplated under sub-cl. (1) of 
Art. 4 shall not be subject to the restric- 
tions that are contemplated in Art. 268 
for amendment of the Constitution. Con- 
sequently, it could not be disputed that 
when the Parliament, exercising powers 
under Arts. 2 and 3 enacts a law for the 
organisation of States, it could provide 
for the organisation of the respective 
organs of the State including the High 
Court. 

157. In Mangal Singh v. Union of 
India, AIR 1967 SC 944, their Lordships 
observed: 


“The law so made may also make sup- 
plemental, incidental and consequential 
provisions which would include provi- 
sions relating to the setting up of the 
legislative, executive and judicial organs 
of the State essential to the effective 
State administration under the Constitu- 
tion, expenditure and distribution of re- 
venue, apportionment of assets and liabi- 
. lities, provisions as to services, applica- 
tion and adaptation of laws, transfer of 
proceedings and other related mat- 
ters. On the plain words of Art. 4, 
there is no warrant for the contention 
advanced by counsel for the appellants 
that the supplemental, incidental and 
consequential provisions, which by virtue 
of Art. 4 the Parliament is competent to 
make, must be supplemental, incidental or 
consequential to the amendment of the 
First or the Fourth Schedule. The argu- 
ment that if it be assumed that the Par- 
liament is invested with this wide power 
it may conceivably exercise power to 
abolish the legislative and judicial organs 
of the State altogether is also without 
substance. We do not think that any such 
power is contemplated by Art. 4. Power 
with which the Parliament’ is invested 
by Arts. 2 and 3, is power to admit, 
establish or form new States which con- 
firm to the democratic pattern envisaged 
by the Constitution; and the power 
which the Parliament may exercise by 
law is supplemental, incidental or con- 
sequential to the admission, establish- 
ment or formation of a State as contem- 
plated by the Constitution, and is not 
power to override the constitutional 
scheme. No State can, therefore, be form- 
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ed, admitted or set up by law under 
Art. 4 by the Parliament which kas not 
effective legislative, executive and judi- 
cial organs.” 

These observations have been -urther 
noted with approval in Kesavananda 
eri v. State of Kerala, AIR 1373 SC 


“Counsel for the petitioners has relied 

on Mangal Singh v. Union of India (AIR 
1967 SC 944). The Punjab Reorgarisation 
Act, 1966 was enacted with the object of 
reorganising the State of Punjak Its 
constitutionality was questioned ir this 
Court. The argument of the respondent 
that a law made under Arts 2, 3 and 4 
may also make supplemental, incdental 
and consequential provisions which shall 
include provisions relating to the setting 
up of the legislative, executive anc judi- 
cial organs of the State was countered 
by the appellant with the argumert that 
such a wide power Parliament might con- 
ceivably exercise to abolish the lagisla- 
tive and judicial organs of the Stste al- 
tegether. Rejecting the counter-argu- 
ment Shah J. said: 
_ ‘We do not think that any such power 
Is contemplated by Art. 4. Power with 
which the Parliament is invested by Arti- 
cles 2 and 3 is power to admit, establish 
or form new States which conform to 
the democratic pattern envisaged ky the 
Constitution and the power whick the 
Parliament may exercise by law is sup- 
plemental, incidental or consequential to 
the admission, establishment or forma- 
tion of a State as contemplated by the 
Constitution and is not power to override 
the constitutional scheme. No State can 
therefore be formed, admitted or =t up 
by law under Art. 4 by the Parliament 
which has no effective legislative, execu- 
tive and judicial organs.” 


158. It is no doubt true that their 
Lordships considered in this decision the 
limits of the powers of the Parlicement 
under Arts. 2 and 3 and the limi-ation 
placed has been stated by their. Lord- 
ships in these words: 


‘Parliament, while making a law under 
Arts. 2, 3 and 4, cannot make radical 
changes in the legislative, executive and 
judicial administration of a State, for its 
law-making power is subject to Chap- 
ters JI, III and V of Part VI.” 

It, therefore, clearly follows that the 
limitation contemplated by their Lord- 
ships of the Supreme Court in Kesava- 
nanda Bharati’s case (AIR 1973 SC 1461) 
(supra) only goes to the extent that while 
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forming a new State Parliament has to 
pass a law forming a State as contem- 
plated under the Constitution with 1%s 
executive, legislative and judicial autho- 
rity vesting in the different organs con- 
templated in Chapters II, II] and V ot 
Part VI of the Constitution. It, there- 
fore, cannot be inferred that the legisla- 
tive power of the Parliament under Arti- 
cles 2, 3 and 4 would be subject to the 
distribution of legislative powers under 
' the Seventh Schedule of the Constitution, 
apparently because when the new State 
is in the process of formation, the legis- 
lature of the State cannot be constituted 
to exercise the functions which may be 
necessary and therefore Art. 4 clearly 
contemplated that the Parliament while 
enacting a law for the organisation of a 
new State may also provide for the mat- 
ters supplemental, incidental and conse- 


quential including the provisions for or- 


ganisation of the respective organs of 
the State as observed by their Lordships 
in Mangal Singh’s case (AIR 1967 SC. 944) 
(supra). 

159. Apart from the powers the Par- 
liament could exercise under Arts. 2, 3 
and 4 of the Constitution Entry 78 in 
List I of the Seventh Schedule reads: 

"78, Constitution and organisation of 
the High Court except provisions as to 
officers and servants of High Courts; per- 
sons entitled to practise before the High 
Courts.” 
Apparently, under this entry the Parlia- 
ment had the authority to legislate about 


the constitution and the organisation of 


the High Court in view of this entry read 
with Entry 95. The word ‘organize’ used 
in this entry would include “providing 
for the sitting of the High Court at one 
or more places and the jurisdiction that 
the Judges of that High Court shall exer- 
cise sitting at such places.” The word 
‘organize’ according to Black’s Dictionary 
means: 

“To establish or furnish with organs; 
to systematize; to put into working 
order; to arrange in order for the nor- 
mal exercise of its appropriate functions.” 
This clearly goes to show that Entry 78 
read with Entry 95 in List I of the Se- 
venth Schedule confers powers on the 
Parliament to provide for the organisa- 
tion and constitution of a High Court. In 
G. N. Verma v. Hargovind Dayal, AIR 
1975 All 52, also it has been observed 
that the constitution of the High Court 
would fall within the ambit of Entry 78. 

160. Section 49 of the States Reorga- 
nisation Act provides for the constitution 
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-Courts of the High Court may sit, 
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of the High Court for the new States. 
Section 50 provides for abolition of cer- 
tain courts. And S. 51 provides for the 
principal seat and other places of sitting 
of the High Court of the new State. Ap- 
parently, therefore, these provisions con- 
tained in Chapter 5 of the States Reorga- 
nisation Act pertain to the constitution 
and organisation of the High Court. It 
could not be said that the Parliament 
had no authority to enact these provi- 
sions. 

161. It was contended that what was 
delegated to the President under 8. 51 
(2) of the States Reorganisation Act was 
a matter of legislative policy and there- 
fore it was for the Parliament alone to 
have legislated about it and to that ex- 
tent the delegation is bad in law. On this 
basis it was contended that the- notifica- 
tions issued by the President dated 28th 
November 1968 constituting permanent 
Benches at Indore and Gwalior are ultra 
vires. Section 51 of the States Reorgani- 
sation Act provides for the establishment 
of the principal seat and other places of 
sitting of the High Court for the new 


_ States: 


“51. Principal seat and other places of 
sitting of High Courts for new States:— 

(1) The principal seat of the High 
Court for a new State shall be at such 
place as the President may, by notified 
order, appoint. 

(2) The President may, after consulta- 
tion with the Governor of a new State 
and the Chief Justice of the High Court 
for that State. by notified order, provide 
for the establishment of a permanent 
Bench or Benches of that High Court at 
one or more places within the State other 
than the principal seat of the High Court,. 
and for any matters connected therewith. 


(3) Notwithstanding anything con- 
tained in sub-s. (1) or  sub-s, (2), the 
Judges and Division Courts of the High 
Court for a new State may also sit at 
such other place or places in that State 
as the Chief Justice may, with the ap- 


proval of the Governor, appoint.” 


The scheme of this section clearly indi- 
cates the policy of the Legislature and 
it is clear that it was laid down in the 
Act itself that the High Court may sit 
at more than one place. What was con- 
templated was that one of such, places 
shall be the principal seat and there may 
be other places where permanent Bench- 
es may be situated. And apart from this, 
there may also be places where Division 
Thet 
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scheme of this section, therefore, clearly 
goes to show that the legislative policy 
was clearly enacted in this section. What 
was left to the President or the Chief 
Justice under sub-ss. (2) and (3) was to 
work out the details and fix the places 
where the principal seat of the High 
Court will be situated and places where 
the permanent Benches would function. 
Sub-section (3) left it to the Chief Jus- 
tice to order for sitting of the Division 
Courts at such other places as the Chief 
Justice may with the approval of the 
Governor appoint. It cannot, 
be contended that the question of estab- 
lishment of the Benches which was a 
matter of policy was left by the Parlia- 
ment to the delegate authority, i.e. the 
Président. In fact, the sitting of the High 
Court at more than one place was clearly 
contemplated in the provisions of the 
Act itself. What was left to the President 
was only te fix the places. The contention 
advanced therefore is of no substance. 
162. It was contended ‘before us that 
the President, by providing for perma- 
nent Benches at Indore and Gwalior, 
could not prescribe exclusive jurisdiction 
of these Benches, as providing for the 
exclusive jurisdiction would amount to 
curtailment of the jurisdiction of the 
High Court at its principal seat and to 
that extent it will be in contravention of 
Art. 214 of the Constitution. In support 
of this contention learned counsel for 
the petitioner at length referred to the 
history of the establishment of the High 
Court at Nagpur by the Letters Patent 
and alse to the various Letters Patents of 
the different High Courts. An attempt 
was made to emphasise that ‘High Court’ 
means the High Court attached to a 
place and it was in this context that it 
was contended that when the High Court 
of the new State was established at 
Jabalpur which was a successor to the 
High Court at Nagpur, it enjoyed the 
jurisdiction over the whole State merely 
because of the fact that it was establish- 
ed at Jabalpur. Consequently, by provid- 


ing exclusive jurisdiction for the Benches. 


the jurisdiction of the High Court is cur- 
tailed and it amounts to establishment 
of more than one High Court for a State 
which would run contrary to Art. 214 of 
the Constitution. 
163. This contention advanced jis 
‘based on the misconception that ‘High 
Court? means the High Court, the build- 
ing and the seat and it is because of this 
that great emphasis was laid by learned 
counsel for the petitioners on the langu- 


- Court shall sit. The word 


therefore, . 
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age used in the Letters Patent, namely, 
t... have thought fit to erect and estab- 
lish,” Emphasis was laid on | the phrase 
‘erect’, probably to emphasize the con- 
struction of the building where the High 
‘erect’ meens 
according to Black’s Law Dicticnary— 

“Erect — One of the formel words 
of incorporation in royal charters. Ne 
do, incorporate, erect, ordain, name, con- 
stitute and establish”, ‘Construct’ is 
synonymous with ‘erect.” 


This makes it clear that this phrase 
‘erect’ has been used in the sense of in- 
corporation and has not much ta do with 
the building alone, but with the organai- 
Sation of the High Court as such. In other 
words, it will mean ‘organizatior or ccn- 
stitution’ of the High Court. 

164. This argument advanzed by 
learned counsel for the petitiorers also 
indicated that an attempt was made to 
suggest that ‘High Court’ means High 
Court sitting in a building. But in fect, 
the High Court cannot be made synory~ 
mous with the building or the plaze. 
Article 216 of the Constitution balks of 
“constitution of High Courts”. 

“216. Constitution of High Courts— 

Every High Court shall consist o? a Chief 
Justice and such other Judges as the Pre- 
sident may from time to time deem it 
necessary to appoint.” - 
This clearly goes to show tha: “High 
Court” means the Chief Justice and such 
other Judges of the High Court as the 
President may from time to time appoint. 
Apparently, therefore, the centention 
that the High Court of Madhya Pradesh 
means the High Court sitting at Jabalpur 
is a mere misconception; “High Court of 
Madhya Pradesh” only means tre Chief 
Justice and such other Judges as may be 
appointed by the President to tre said 
High Court. The place of sitting may be 
one or more, may be principal cr other- 
wise; but it does not mean that zhe Hizh 
Court means only the High Court sitting 
at the principal seat. 

165. If the argument of learned coum- 
sel for the petitioners is to be accepted, 


it would mean that the Judges of the- 


High Court sitting at the principal seat 
alone would be the High Court and thcse 
sitting at the Benches would be some- 
thing else than the High Court. Repeet- 
edly, questions were put to learned coun~ 
se] who wanted te support suck a con~ 
tention; but they had no answer. Thy 
could not contend that the Chief Justice 
and the Judges, if they sit outside tne 


‘I 
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principal seat of the High Court, will 
not be the High Court but will be some- 
thing else than the High Court. Appar- 
ently, the argument is merely a miscon- 
ception that the High Court sitting at 
Jabalpur is the High Court of Madhye 
Pradesh and therefore the Judges sitting 
there have inherent jurisdiction to hear 
cases from all over the State. In fact. the 
High Court of Madhya Pradesh means. 
as Art. 216 of the Constitution provides. 
the Chief Justice and the Judges of this 
Court; and this High Court, that means 
the Chief Justice and Judges of this 
Court, have no doubt jurisdiction to hea? 
cases from all over the State. The place 
of sitting is provided for the conveni- 
ence of the litigating public and there- 
fore sitting at different places they may 
hear cases from the respective districts 
only. The long history, reference t3 
which was made by both the sides, of 
the organisation of various High Courts 
in India, goes to show that it was always 
in the mind of those who constituted 
these High Courts, that in the context 
of geographical situation of this country 
it would be difficult to conceive of only 
one place of sitting of the High Court fcr 
any State as they were or as they are m 
this country; and the history clearly re- 
veals that starting with the provisions 
for sitting of Judges in circuit to dispose 
of cases from certain areas it has ulti- 
mately culminated into the constituticn 
of Benches, permanent as contemplated 
under the States Reorganisation Act, ard 
ultimately the establishment of perma- 
nent Benches under other Acts as is clear 
from the Bombay Reorganisation Act, 
1960. 


166. In this context, it would be sigri- 
ficant to consider the language used in 
the United Provinces High Courts (Amel- 
gamation) Order, 1948 (hereinafter refer- 
red to as “the Amalgamation Order”) 
which has ‘been the subject-matter of a 
series of decisions of the Allahabad Hizh 
Court and which ultimately has bean 
considered by the Supreme Court in 
Nasiruddin v. S. T. A. Tribunal (AIR 1976 
SC 331). This decision reversed the dezi- 
sion of the Full Bench of the Allahabad 
High Court reported in Nirmal Dass v, 
S. T. Tribunal (ATR 1972 All 200) (F3). 
Paragraph 14 of the Amalgamation Order 
reads: 


‘14. The new High Court, and -he 
Judges and Division Courts thereof, skall 
sit at Allahabad or at such other plazes 
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in the United Provinces as the Chief Jus- 
tice may, with the approval of the Gev- 
ernor of the United Provinces, appoint: 
Provided that unless the Governor of 
the United Provinces with the concur- 
rence of the Chief Justice otherwise 


‘directs,.such Judges of the new High 


Court, not less than two in number, as 
the Chief Justice may from time to time 
nominate, shall sit at Lucknow in order 
to exercise in respect of cases arising in 
such areas in Oudh, as the Chief Justice 
may direct, the jurisdiction and power 
for the time being vested in the new 
High Court: 

Provided further that the Chief Jus- 

tice may in his discretion order that any 
ease or class of cases arising in the said 
areas shall be heard at Allahabad.” 
The proviso to this paragraph is. more 
or less similar to the President’s Notifi- 
cations constituting permanent Benches 
of this Court. The Notifications read: 


“Government of India Ministry of 
Home Affairs, New Delhi, the 28th 
November, 1968. 


NOTIFICATION 


The following Order made by the Pre- 
sident is published for general informa- 
tion: . 

ORDER 


In exercise of the powers conferred by 
sub-s, (2) of S. 51 of the Stazes Reorga- 
nisation Act, 1956 (37 of 1955), I, Zakir 
Hussain, President of India, after consul- 
tation with the Governor of Madhya Pra- 
desh and the Chief Justice of the High 
Court of Madhya Pradesh, hereby estab- 
lish a permanent Bench of the Madhya 
Pradesh High Court at Gwalior and fur- 
ther direct that such being not less than 
two in number, as the Chief Justice may 
from time to time nominate, shall sit at 
Gwalior in order to exercise the jurisdic- 
tion and power. for the time being vested 
in that High Court’ in respect of cases 
arising in the revenue districts of Gwa- 
lior, Shivpuri, Datia, Guna, Vidisha 
(Bhilsa), Bhind and Morena: 

Provided that the Chief Justice may, 
for special reasons, order that any case 
or class of cases arising in any such dis- 
trict shall be heard at Jabalpur. 

Zakir Hussain 
President. 
New Dethi, À 
November 18, 1968. 
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“Government of India, l 
Ministry of Home Affairs, 


New Delhi, the 28th Nov. 1968. 
NOTIFICATION 


The following Order made by the Pre- 
sident is published for general informa- 
tion. 

ORDER. 


In exercise of the powers conferred by 
sub-s. (2) of S. 51 of the States Reorga- 
nisation Act, 1956 (37 of 1956). J, Zakir 
Hussain, President of India, after con- 
sultation with the Governor of Madhya 
Pradesh and the Chief Justice of the 
High Court of Madhya Pradesh, hereby 
establish a permanent Bench of the Ma- 
dhya Pradesh High Court at Indore and 
further direct that such Judges of the 
High Court of Madhya Pradesh, being 
not less than four in number, 
Chief Justice may from time to time 
neminate, shall sit at Indore in order to 
exercise the jurisdiction and power for 
the time being vested in that High Court 
in respect of cases arising in the revenue 
districts of Indore, Ujjain, Dewas, Dhar, 
Jhabua, Ratlam, Mandsaur, West Nimar 
(Khargone), Shajapur and Rajgarh: 

Provided that the Chief Justice may, 
for special reasons, order that any case 
or class of cases arising in any such dis- 
trict shall be heard at Jabalpur. 


Zakir Hussain 
President.” 
New Delhi, 
November 18, 1968. 

167. The proviso to Paragraph 14 (or 
Art. 14) of the Amalgamation Order was 
considered by the Full Bench of the 
Allahabad High Court and has now been 
finally interpreted by their Lordships of 
the Supreme Court in Nasiruddin’s case 
(AIR 1976 SC 331). The Full Bench of 
the Allahabad High Court, in Nirmal 
Dass’s case (AIR 1972 All 200) (FB) con- 
sidered the question about exclusive or 
concurrent jurisdiction at Allahabad and 
observed: l 


“Besides the express language of Arti- 
cle 14, there are other considerations also 
which persuade us to that conclusion. In 
the division of work among the Judges 
at Allahabad and at Lucknow, there will 
generally be a Judge or a Division Bench 
at each of the two seats entrusted con- 
temporaneously with work of identical 
jurisdiction. If the Judges at Allahabad 
have concurrent jurisdiction with the 
Judges at Lucknow in respect of cases 
from the same areas, then in the matter 


as the’ 
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of filing and arguing fresh petitions and 
appeals a litigant from those areas is 
put in a position where he can choose his 
Judge. That is a situation which arises 
where in the same court more than one 
Judge or Division Bench exercises iden- 
tical jurisdiction, identical in point of 
pecuniary valuation, subject-matter and 
territorial limits and other controlling 
criteria. The litigant will be in a position 
to decide whether he should file his case 
before the Judge at Allahabad or the 
Judge at Lucknow. It is a situation which, 
in our opinion, should not be ordinarily 
encouraged. To permit a litigant as a 
general rule to choose his Judge from 
among Judges in the same court weuld 
tend to introduce confusion. in the work- 
ing of the court. 


It would give rise to an unseemly re- 
flection on individual Judges, thus im- 
pairing the reputation of the judicial 
system, and, therefore, endangering its 
effectiveness. Whether a case should be 
heard at Lucknow or at Allahabad has 
been advisedly left by the Amalgama- 
tion Order to responsible authority and 
not to the litigant. All cases from the 
specified Oudh areas are: intended to be 
heard at Lucknow. Any variation or ex- 
ception to that rule has been left immedi- 
diately to the Chief Justice, and ulti- 
mately in the last resort to the Governor 
who can abolish the seat at Lucknow al- 
together. The judicial organisation is con- 
stituted by considerations of public 
policy and public interest. Its form and 
features, its present variants and poten- 
tial change are matters entrusted to pub- 
lic functionaries. The self interest of an 
individual litigant is wholly antithetical 
to the primacy of those considerations.” 
The Full Bench in this judgment consi- 
dered the view expressed by Mootham 
C. J. and A. P. Srivastava J. in Unicn of 
India v. M/s. Chheda Lal Ram Autar, 
(AIR 1958 All 652) (FB) and observed: 

“Now, with profound respect to Moo- 
tham C. J. and A. P. Srivastava, J, we 
are unable to subscribe to the view that 
if cases arising in the Oudh areas are 
to be heard at Lucknow alone it -would 
in effect result in splitting up the High 
Court into two Courts. From the provi- 
sions of the Amalgamation Order already 
set out, it is clear that there is only one 
High Court, with one seal, one Chief 
Justice and a single body of Judges. and 
a single code of rules and orders relating 
to practice and procedure which, except 
for a few transitional provisions operates 
in respect of the entire Court. The juris- 


n: 


has ultimately been set at rest by 


1977 


diction defined by Art. 7 vests in the 
entire body of Judges. It is a jurisdiction 
enjoyed by every Judge of the High 
Court ‘and extends to all cases through- 
out the territories of the State. © Where 
that jurisdiction will be. exercised is a 
matter determined under Art. 14. It may 
be exercised at Allahabad or it may. be 
exercised at Lucknow or at any- 
place appointed by the Chief Justice 
under Art. 14. But wherever exercised it 
is exercised by a Judge, who equally 
with all the other Judges, represents the 
High Court. ` 


same High Court as those at Allahabad. 
Whether the Judge sits at Allahabad or 
at Lucknow, he remains a Judge of the 
same High Court. A Judge sitting at 
Lucknow may sit at Allahabad and vice 
versa. It is only the work entrusted. to 
him at the two places which will differ. 
A Judge of the High Court at Lucknow 
will. hear cases arising’ in’ the -specified 
areas of Oudh except cases transferred 
to Allahabad, while a J udge at Allahabad 
will exercise jurisdiction in respect of all 
remaining cases. The writ of the ` High 
Court runs throughout the territories of 
the State, and the law laid down whe- 
ther by the Judges at Lucknow or the 
Judges at Allahabad is binding on. all 
throughout the State, the Judges and the 
lay public alike.” - 


168. It may be noticed that the view 
which prevailed with Mootham C. J. and 
A. P. Srivastava J., was exactly what 
the learned counsel for the: patitioners 
coritended before us. Now -this a 
the 
Supreme Court in Nasiruddin’s case (AIR 
1976 SC 331) (supra). Their Lordships in 
this decision have first quoted the five 
questions -that were referred to the Full 
Bench of the Allahabad High Court: 


"(1) Can a case falling within the juris- 
diction .of the Lucknow Bench of this 
court be presented at Allahabad? 

(2) Can the Judges sitting at Allaha- 
bad summarily -dismiss a case presented 


at Allahabad pertaining to the Jursa 
tion of the Lucknow Bench? .- 


(3) Can a case pertaining to the juris- 


diction of Lucknow Bench, presented and 
entertained at Allahabad, 


bad, without there being an order as con- 
templated by the second proviso to Arti- 
cle 14 of the U. P. High Court (Amalga- 
mation) Order, 1948? 
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-other -- 


` and thereafter reproduced 
The Judges at Lucknow are part of the / 


' sented before the Judges 


be ` decided . 
finally by the Judges sitting at Allaha- 
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(4) what ‘is the meaning of the expres- 
sion ‘in respect of cases arising in such 
areas in Oudh’ used in first proviso to 
Art. 14 of the High Court (Amalgama- 
tion) Order, 1948? - Has this expression 
reference to the place where the case 


- originated or to the place of the sitting 


of the last Court or authority whose de- 
cree or order is being challenged in the 
proceedings before the’ High Court? 
(5). Whether this writ petition can be 
entertained, heard and. decided by the - 
Judges sitting at- Lucknow?” 
the answers 
given to those respective questions by 
the Full Bench of the Allahabad High 
Court: 


*(1) A case falling within the jurisdic- 
tion of Judges at Lucknow should be 
presented at oe and not at Allaha- 
bad, 


(2) However, i ‘such’ a case is present- 
ed at Allahabad, the Judges at Allahabad 


` cannot summarily - dismiss it only for that 


reason. The case should be returned for 
filing before the Judges at Lucknow and 
where the case has been mistakenly cr 
inadvertently entertained at Allahabad, 
a direction should be made to the High 
Court Office to transmit the papers of the 
case to Lucknow. 


. (3) A case pertaining’ to the jurisdic- 
tion of the Judges at Lucknow and pre- 
at Allahabad 
cannot be decided by the Judges at Alla- 
habad in the absencé of an order con- 
templated by the second proviso to Arti- 
cle 14 of the Amalgamation Order, 1948. 

(4) The expression ‘in respect of cases 
arising in such areas in Oudh’ used in 
the first proviso to Art. 14 of the High 
Court (Amalgamation) Order, 1948, re- 
fers to legal proceedings, including civil 
cases, criminal cases, petitions under 
Arts. 226, 227 and 228. of the Constitution 
and petitions under Arts. 132, 133 and 134 
of the Constitution instituted. before the 
Judges sitting at Lucknow and’ having 
their origin, in the sense explained in the 
majority judgment in such areas in Oudh 
as the Chief Justice may direct. The ex- 
pression ‘arising in such areas in Oudh’ 
refers to the place where the case origi- 
nated in the sense explained in the 
majority judgment and not to the place 
of- sitting of ‘the last court or authority 
whose decree or order‘ is being challeng- 
F in the proceeding: before: the High 
Court. 


(5) The Luckiow Bench have no juris- 
diction to-hear writ petition No. 750 of 
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1964 which gave rise to writ petition 
No. 3294 of 1970.” 

169. The answer given by’ the Full 
Bench of the Allahabad High Court. to 
the first threé questions has been accept- 
ed and it would be worthwhile to quote 


=- the answers of the Full Bench to these 


three questions, quoted by their Lord- 
ships of the Supreme Court themselves 
in paragraph 13: 

“(1) A case falling within the jurisdic- 
tion of Judges at Lucknow should be’ pre- 
sented at Lucknow and not at Allahabad. 

(2) However, if such a case is present- 
ed at Allahabad, the Judges at Allahabad 
cannot summarily dismiss-it only for that 
reason. The case should be returned for 
filing before the Judges at Lucknow and 
where the case has been mistakenly ' or 
inadvertently entertained at Allahabad, 
a direction should be made to the High 
Court Office to transmit the papers of 
the case to Lucknow. 

(3) A case pertaining to the jurisdic- 
tion of the Judges at Lucknow and pre- 
sented before the Judges at Allahabad 
cannot be decided by the Judges at Alla- 
habad in the absence of an order contem- 
plated by the second proviso to Art. 14 
of the Amalgamation Order, 1948.”: 


170. A vigorous attempt was made by 
learned counsel for the petitioner to find 
an escape from the view expressed im 
this decision by their Lordships of the 
Supreme Court and it must be said that 
learned counsel for the petitioners frank- 
ly conceded that if the distinction that 
he is trying to draw is not accepted this 
judgment concludes the questions raised 
by the petitioners-and the petitioners 
have no case. It would, therefore, be 
significant to examine the points of dis- 
tinction that were attempted to be mace 
by learned counsel for the petitioner in 
order to escape the effect of the Supreme 
Court decision. 


171. It was contended that the judg- 
ment of their Lordships of the Supreme 
Court flows on the basis that there is no 
principal seat of the High Court under 
the. U. P. High Court (Amalgamation) 
Order. The Full Bench of the Allahabad 
High Court in Nirmaldass’s case (AIR 
1976 SC- 331) (supra) while considering 
this question had observed: 

"The seat of the Court is the place 
where it -transacts its business and main- 
tains its office and records. When the 
court sits at more than one place, one 
of those places is appointed as its princi- 
pal seat. That is‘the place where the 
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- Bench decision in the ‘passage 


, quoted above. they did -not accept 
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essential control over its business is €x- 
ercised, 

At this point, one important contro- 
versy may be disposed of. Where is the 
principal seat of the new High Court 
situated? Article 14, in its main provi- 
sion, declares that the new. High Court 
shall sit ‘at Allahabad or such other 
places’ as may be appointed by the Chief 
Justice with the approval of the Gcv- 
ernor. Besides this, the first proviso re- 
quires that some Judges will sit at Luck- 
now. Therefore, the High Court sits at 
Allahabad, at Lucknow and at otter 
places appointed by the Chief Justice. It - 


' sits at all these places. But, its seat at 


Allahabad is a permanent ‘seat. That føl- 
lews not only from its description in 
Art. 3,-namely, the High Court of Judi- 
cature at Allahabad. It follows also from 
the mecessary implications involved in 
the second proviso to Art. 14. 

Under that proviso the Chief Justice 
has power o ordér that a case or class 
of cases which would ordinarily be heard 
at Lucknow should be heard at Allaha- 
bad instead. He has no power to transfer 
those cases to any other place, not even 
to plares appointed by him under tne 
main provision or Art. 14. As regards 
Lucknow, as we shall presently show, it 
was never intended to be a permanent. 
seat. That leaves Allahabad as the one 
identifiable permanent seat, and, ther>- 
fore, the principal seat of the High Court. 
The word ‘or’ in the main provision f 
Art. 14 must, in our opinion, be constru- 
ed as ‘and’.” ar 
This will clearly show that the Fill 
Bench of the Allahabad High Court, 
when it considered this question and felt 
that Allahabad was a permanent sect, 
still, it was not assuming that the High 
Court means the principal seat as - the 
contention of the learned counsel for the 
petitioners has been. Apart from it, what 
the Allahabad High Court felt was that 
Allahabad was the permanent seat and 
nothing more than that; and in fact, mo 
argument about concurrent jurisdiction 
could be evolved on that basis as it is 
clear that although the learned Judegss 
of the Allahabad High Court in the Fill 
; quoted 
abeve accepted Allahabad to be a perma- 
nent seat of the High Court, still. as 

tre 
view of Mootham C. J. and A. P. Srivas- 
tava J.. and clearly stated that the juris- 
diction that a Judge of the High Court 
exercises is restricted onlv when he sits 
at a particular place. While sitting at 
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Lucknow, he exercises jurisdiction from 
the erstwhile territory of Oudh and 
while sitting at Allahabad the same Judge 
may exercise jurisdiction for the rest of 
the cases. It is, therefore, plain that even 
the Full Bench of the Allahabad High 
Court, accepting Allahabad to be the per- 
manent. seat, did not accept the view of 
Mootham C. J. and A. P. Srivastava J. 
which appears to be the inspiration of 
the argument advanced by learned coun- 
sel for the petitioners. However, their 
Lordships of the Supreme Court, as re- 
gards the question of the seat of the High 
Court, only observed that the view taken 
by the Allahabad High Court that Alla- 
habad is the permanent seat is not cor- 
rect. Their Lordships observed: 


"The conclusion as well as the reason- 
ing of the High Court that the perma- 
nent seat of the High Court is at Allaha- 
bad is not quite sound. The order states 
that the High Court shall sit as the new 
High Court and the Judges and Division 
Bench thereof shall sit at Allahabad or 
at such other places in the United Pro- 
vinces as the Chief Justice may, with the 
approval of the Governor of the United 
Provinces, appoint. The word ‘or’ cannot 
be read as ‘and’. If the precise words 
used are plain and unambiguous, they 
are bound to be construed in their ordi- 
nary sense. The mere fact that the 
results of a statute may be unjust does 
not entitle a court to refuse to give it 
effect. If there are two different interpre- 
tations of the words in an Act, the Court 
will adopt that which is just, reasonable 
and sensible rather than that which is 
none of those things. If the inconveni- 
ence is an absurd inconvenience by read- 
ing an enactment in its ordinary sense, 
whereas if it is read in a manner in 
which it is capable, though not in an 
ordinary sense, there would not be any 
inconvenience at all; there would’ be 
reason why one should not read it ac 
cording to its ordinary grammatical 
meaning. Where the words are plain the 
Court would not make any alteration.” 
and ultimately their Lordships con- 
cluded,— 


"Tro sum up, our conclusions are as 
follows: First, there is no permanent 
seat of the High Court at Allahabad. Ths 
seats at Allahabad and at Lucknow may 
be changed in accordance with the provi- 
sions of the Order. Second, the Chief 
Justice of the High Court has no power 
to increase or decrease the areas in Oudh 
from time to time. The areas in Oudh 
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have been determined once by the Chief 
Justice and, therefore, there is no scope 
for changing the areas. Third, the Chief 
Justice has power under the second pro- 
viso to Paragraph 14 of the Order to 
direct in his discretion that any case or 
class of cases arising in Oudh areas shall 
be heard at Allahabad. Any case or class 
of cases are those which are instituted at 
Lucknow. The interpretation given by 
the High Court that the word ‘heard’ 
confers powers on the Chief Justice to 
order that any case or class of cases aris- 


ing in Oudh areas shall be instituted or 


filed at Allahabad instead of Lucknow is 
wrong. The word ‘heard’ means that 
cases which have already been instituted 
or filed at Lucknow may in the discre- 
tion of the Chief Justice under the se- 
cond proviso to paragraph 14 of the 
Order be directed to be heard at Allaha- 
bad. Fourth, the expression ‘cause of 
action’ with regard to a civil matter 
means that it should be left to the liti- 
gant to institute cases at Lucknow 
Bench or at Allahabad Bench according 
to the cause of action arising wholly or 
in part within either of the areas. If the 
cause of action arises wholly within 
Oudh areas then the Lucknow Bench 
will have jurisdiction. Similarly, if the 
cause of action arises whelly outside the 
specified areas in Oudh then Allahabad 
will have jurisdiction. If the cause of ac- 
tion in part arises in the specified Oudh 
areas and part of the cause of action 
arises outside the specified areas, it wil! 
be open to the litigant to frame the 
case appropriately to attract the jurisdic- 
tion either at Lucknow or at Allahabad. 
Fifth, a criminal case arises where the 
offence has been committed. or otherwise 
as previded in the Criminal Procedure 
Code. That will attract the jurisdiction of 
the Court at Allahabad or Lucknow. In 
some cases depending on the facts and 
the provisions regarding jurisdiction it 
may arise in either place. 

Application under Art. 226 will simi- 
larly lie either at Lucknow or at Allaha- 
bad as the applicant will allege that the 
whole of cause of action or part of the 
cause of action arose at Lucknow with- 
in the specified areas of Oudh or part of 
the cause of action arose at a place out- 
Side the specified Oudh areas. 

The answers given by the High Court 
to the first three questions are correct 
Save as modified by our conclusions 
aforesaid. 

The answer given by the High Court 
to the fourth question is set aside. The 
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meaning of cases arising in Oudh areas 
will be found out by appropriate courts 
in the light of this judgment.” 


172. On behalf of the petitioners it 
was contended that the decision in Nasir- 
uddin’s case (AIR 1976 SC 331) cannot 
be of any assistance in interpreting the 
President’s Order in the present case: as 
it was contended that the words of the 
President’s Notifications have to be read 
in (its) context. It was also contended that 
the United Provinces High Courts (Amal- 


famation) Order was an order , amalga- . 


mating the two High Courts and there- 
fore the interpretation put on that order 
could not be of much assistance in inter- 
preting the Presidents Order notifying 
the permanent Benches of this Court. On 
the other hand, learned counsel appear- 
ing for the High Court Bar Associations 
of Indore and Gwalior contended that 
not only the language of the Amalgama- 
tion Order is similar to the President’s 
Order read with S. 51 (2) of the States 
Reorganisation Act, but even the context 
is identical. They contended that the 
Amalgamation Order dealt with a situa- 
tion where one existing High Court of 
Allahabad and another the Chief Court 
of Oudh, were merged and one new High 
Court of Allahabad was constituted. Si- 
milarly, on the reorganisation of the 
cresent State of Madhya Pradesh, the 
High Court of Nagpur which was the 
High Court for part of the present State 
has been merged with the High Court 
of Madhya Bharat — a Part B State — 
and the Judicial Commissioners’ Courts 
at Rewa and Bhopal anda new High 
Court, that is the High Court of Madhya 
Pradesh. has been formed. It was also 
contended that the Amalgamation Order 
as wel] as the President’s Order consti- 
tuting permanent Benches have ‘been 
enacted to meet identical situations; and 
in this context it was therefore contend- 
ed that the interpretation put by their 
Lordships of the Supreme Court on the 
United Provinces High Courts (Amalga- 
mation) Order would directly apply to 
the Presidents Order constituting the 
permanent Benches at Indore and Gwa- 
tor. It was further contended that even 
the provisions of the Bombay Reorgani- 
sation Act. 1960, could also be looked 
into in aid of interpretation although it 
is a subsequent statute; but it was also 
enacted to meet a similar situation and 
the language of S. 41 of the Bombay Re- 
organisation Act 1960 could also be read 


in aid. 
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173. The rule of interpretation has 
been stated by Maxwell in the Interpre- 
tation of Statutes (Tenth Edn.) in these 
words: 

“Probably, the rule as to the exposi- 
tion of one. Act by the language of an- 
other is satisfactorily and most compre- 
hensively laid down in the broad state- 
ment of Lord Mansfield, that; 

‘Where there are different statutes in 
pari materia, though made at different 
times, or even expired and not referring 
to each other, they shall be taken and 
construed together, as one system and as 
explanatory to each other’.” (P. 33). 

The learned author has also stated the 
principles about a later legislation by 
saying: 

“Not only may the later Act be con- 
strued by the light of the earlier, but it 
sometimes furnishes a legislative inter- 
pretation of the earlier, if it is in pari 
materia and the provisions of the earlier 
Act are ambiguous.” (P. 35). 


174. Shri G. P. Singh in his Principles 
of Statutory Interpretation (2nd Edn.) 
has stated the rule about statutes in pari 
materia by saying: 

“It has already been seen that a sta- 

tute must be read as a whole as words 
are to be understood in their context. 
Extension of this rule of context permits 
reference to other statutes in pari mate- 
ria, i.e., statutes dealing with the same 
subject-matter or forming part of the 
same system. Viscount Simonds in a 
passage already noticed conceived ‘it to 
be a right and duty to construe every 
word of a statute in its context and he 
used the word context in its widest sense 
including ‘other statutes in pari mate- 
ria’.” (Pp. 161, 162). 
The learned author then quoted the pas- 
sage of Lord Mansfield already referred 
to above. The learned author has’ also 
examined what the phrase ‘pari materia’ 
would mean: 

“The meaning of the phrase pari mate- 
ria has been explained. in an American 
case in the following words: ‘Statutes are 
in pari materia’ which relate to the same 
person or thing, or to the same class of 
persons or things. The word pari must not 
be confounded with the word similis. It 
is used in opposition to it—intimating not 
likeness merely, but identity. It is a 
phrase applicable to public statutes or 
general laws made at different times and 
in reference to the same subject.” 

The learned author further examined the 
merits of the application of this rule by 
saying: 


` 
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“The application of this rule of 
struction has the merit of avoiding any 


` apparent contradiction between a serizs 


of statutes dealing with the same’ subject; 
it permits the raising of.a presumption, 
in the absence of any context indicatirg 
a contrary intention, that ithe same 
meaning attaches to the same words in 
a later statute as in an earlier statute if 
the words are used in similar connecticn 
in the two statutes; and it enables the 
use of a later statute as parliamentary 
exposition of the meaning of ambiguous 
expressions in any earlier statute.” 
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Craies in his work on Statute Law (Fif-’ 


teenth Edn.) has observed: 


“It has been held that where the Legia- 
lature has given to words a statutory 
definition in one statute, and has used the 
same words in. a similar connection in a 
later statute dealing with the same sub- 
ject-matter, it may be presumed, in the 
absence of any context indicating a con- 
trary intention, that the same : meaning 
attaches to the.words in the later as is 
given to them in the earlier statute.” 
(P. 133). 


175. It, therefore, cannot be doubted 
that if the language used in the Amel- 
gamation Order is in pari materia with 
the language of the Presidents Ordar 
read with 5. 51 (2) of the.States Reorga- 
nisation Act, and both have been enacted 
to meet similar situations and with re- 
gard to a similar subject; and if their 
context also appears to be similar, there 
is no reason why the two cannot ae 
interpreted in the like manner: 


176. It cannot be doubted that the 
Amalgamation Order 1948 was . pass2d 
with the purpose of integrating the exist- 
ing highest courts in United Provinces, 
one, the High Court of Allahabad and 
another, the Chief-Court of Oudh. ‘The 
purpose behind the Amalgamation Order 
apparently, therefore, was the integra- 


tion of the High Court into one. But it 


appears that it was still. in the mind of 
the authorities that the facility whizh 
was available to the people in the Oudh 
area was to be maintained and it was in 
this context that the Amalgamation 
Order was passed. As stated by their 
Lordships of the Supreme Court in Nasir- 
uddin’s case (AIR 1976 SC 331) (supra): 


“The sum and substance as well as the 
spirit of the Order is that under the ficst 
proviso to Paragraph l4- Lucknow te- 
comes the seat in respect of cases arising 
in areas in Oudh. There is no other pro- 
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vision except paragraph 14 in the Order 
as to what the areas in Oudh are or will 
be. Historically, the territories with 12 
Districts of Lucknow, Faizabad, Sultan- 
pur, Rai Bareli, Pratap Garh, Barabanki, 
Gonda, Baharaich, Sitapur, Kheri, Har- 
doi and Unnao, were brought under the 
then British Crown within the jurisdic- 
tion of the Court of the Judicial Com- 
missioner of Oudh at Lucknow. This was 
under Government of India Order dated 
4th February, 1856. (See: Laws of Non- 
Regulations Provinces 1863 by Lord G. 
Campbell, Judicial Commissicner, Oudh). 
In 1925 Oudh Courts Act was passed by 
the Uttar Pradesh Legislature. The Chief 
Court of Oudh with one Chief Justice and 
four Puisne Judges was established re- 
placing the Judicial Commissioner’s 
Court. In- 1987 by the Government of 
India (Adaptation of Indian Laws) Order, 
1937 it was provided that the Chief Court 
of Oudh shall consist of Chief Justice and 
such other Judges as may te appointed 
under the Government of India Act, 1935. 
Later, two more additional Judges were 
appointed.’ In this background the Order 
of 1948 came into existence and the new 
High Court was established with its seats 
at Allahabad and ‘Lucknow. It, therefore, 
follows that when the’ Order came into 
existence, it was for the Chief Justice to 
direct the areas in Oudh, which would be 
Within the jurisdiction of tae Lucknow 
Bench.” 


It cannot be doubted that whether it is 
called the “Amalgamation Order” or the 
“Reorganisation Act,” the object of the 


. provisions about High Courts in the States 


3 


Reorganisation Act and the Amalgamation 
Order are more or less the same. As their 
Lordships observed, due to historical re- 
asons the facility which was available to 
the people of the Oudh area of having a 
Chief Court of Oudh at Lucknow was. to 
be maintained and therefore the Amalga- 
mation Order made provision for sitting 
of the High Court at Lucknow as well. If 
we examine the historical development of 
our High Court and its Benches in Madhya 
Pradesh, jt would also appear. that it was 
desired: that although the High Court may 
be integrated into one but still, the faci- 
lity which was available to the people of 
Madhya Bharat region of having a High 
Court sitting at Gwalior and Indore should 
remain available to them.. It appears, it 
was for this reason that when .on Ist 
November 1956 the High Court of the new 
State was inaugurated, the first order that 
the Chief Justice passed was for establish- 
ment of Benches at Indore and Gwalior. 
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177. An attempt was made to contend 
that this Order of the Chief Justice could 
not be said to be an order under $. 51' (3) 
of the States Reorganisation Act. The 
order dated lst November 1956 reads: 


“No, 1/56. In exercise of the powers 
conferred by sub-s. (8) of 5. 51 of the 
States Reorganisation Act, 1956 (No. 37 of 
1956) and with the approval of the Gover- 
mor of Madhya Pradesh, the Honourable 
the Chief Justice of the Madhya Pradesh 
High Court is pleased to direct that tem- 
porary Benches of the High Court of 
Madhya Pradesh will also, sit temporarily 
at Indore and Gwalior until further 
` orders.” 


Apparently, under S 51 (3) the Chief Jus- 
tice could establish Benches. It is also 
clear that on the Ist November 1956 or 
before that the High Court was sitting at 
these two places exercising jurisdiction in 
a particular area and the order dated ist 
November 1956 passed by the Chief Jus- 
tice goes to show that although an inte- 
grated High Court was constituted under 
the scheme of the States Reorganisation 
Act, still the sitting of the High Court at 
these two places was accepted from the 
very first day. By a later order the Chief 
Justice further modified the area over 
which these Benches exercised jurisdic- 
tion by adding some portion of the terri- 
tory which was not within the Madhya 
Bharat State, to either of the Benches, 
like addition of Bhopal to Indore and 
Sironj to Gwalior. It was contended that 
if the scheme of the Reorganisation Act 
was to maintain the Courts at respective 
places, then Bhopal and Rewa would also 
have got Benches of the High Court. But 
this argument itself defeats the logic 
which is proposed to be advanced. Ap- 
parently, what was thought of was only 
to continue the sitting of the High Court 
at places where there was a High Court 
historically but not at places where there 
was judicial Commissioner’s Court. It is 
also significant that these Benches con- 
tinued to function till the President's 
Notifications gave them the status of Per- 
manent Benches and there is nothing to 
indicate that so far as the jurisdiction 
exercised by the Judges sitting at these 
Benches is concerned, no material change 
took place by the President’s Notifications. 
This also clearly indicates that at no point 
of time Jabalpur, which was notified. to 
be the principal seat, had jurisdiction over 
the whole area of the State and it is be- 
cause of this difficulty that learned coun- 
sel appearing for the petitioners contend- 
ed that some time must have elapsed 
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after the inauguration of the Hich Court 
and issuance of the Chief Justice's Order 
constituting temporary Benches at Gwa- 
lier and Indore. What that “some time” 
was could not be made. clear. Aparent- 
ly, the High Court was inaugurated on ist 
November 1956 and the Order issued by 
the Chief Justice constituting tenporary 
Benches at Indore and Gwalior aso is of 
Ist November 1956 and it is numbered as 
the Ist order passed by the Chief Justice. 
That clearly goes to show that after the 


inauguration of the High Court, he first. 


order that the Chief Justice passed was to 
Continue the sitting of the High Court at 
Indore and Gwalior where a High Court 
actually sat upto that date. Therefore, it 
clearly goes to show that as intended in 
the amalgamation Order at Allahabad, the 
facility available to the people cf Oudh 
of a Chief Court at Lucknow was intend- 
ed to be continued, similarly, under the 
scheme of the States Reorganisation Act it 
was intended that the facility of having 
a High Court at. Indore and Gwaliar which 
was available to the people of these areas 
irom before was maintained and if was in 
pursuance of that that immediately tempo- 
rary benches were constituted whith ulti- 
mately were made permanent by the 
Presidents Notifications in 1968. 

178. The Scheme of the States Re- 
organisation Act and the idea of continu- 
ing the facility of a High Court a: places 
(where) there was a High Court before 
especially in the context of the conve- 
Nience of the people, has further been de- 
monstrated by Parliament in the Bombay 
Reorganisation Act, 1960. Sectior 41 of 
that Act provides: 


“41. Permanent Bench of Bombey High 
Court at Nagpur. — Without prejidice to 
the provisions of S. 51 of the States Re- 
organisation Act, 1956, such Judges of the 
High Court at Bombay, being not less than 
three in number, as the Chief Justice may 
from time to time nominate, shal. sit at 
Nagpur in order to exercise the jarisdic- 
tion and power for the time being vested 
in that High Court in respect of cases 
rising in the districts of Buldana, Akola, 
Amravati, -Yeotmal; Wardha, Magpur, 
Bhandara, Chanda and Rajura: 

Provided that the Chief Justice may, in 
his discretion, order that any case arising 
in any such districts shall be heard at 
Bombay.” 

The language of this section apparently 
is more or less similar to the President’s 
Motifications constituting the Permanent 
Benches, In fact, in S. 41 in the title they 
have used the words “Permanent Bench 
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of Bombay High Court at Nagpur”. It 
has to be noticed that the learned counsel 
for the petitioners could not contend 
that S. 41 of the Bombay Reorganisat:on 
Act, 1960 does not confer exclusive: juris- 
diction of the Nagpur Bench over he 
areas stated therein. It is therefore claar 
that what was intended under the scheme 
of the States Reorganisation Act and was 
brought out by the process of delegated 
legislation by way of an order of the 
Chief Justice constituting temporary 
Benches and by way of an order of the 
President notifying the Permanent Bən- 
ches, has in a later Act been cleerly 
demonstrated by providing it in the Act 
itself with a specific provision. 


179. The language of the Notifications 
constituting Permanent Benches as also 
the language of S. 41 of the Bombay Act, 
wherein by a proviso the Chief Justice 
has been authorised to fransfer some cases 
for hearing at the principal seat, itself 
goes to show that it contemplates that 
without that proviso the caseg arising out 
of those areas could not be heard at the 
principal seat. This also goes to show “hat 
the constitution of permanent Benches 
contemplated exclusive jurisdiction with 
the Benches in respect of areas indicated 
in the President’s ‘Order. 


180. A Division Bench of this Court 
consisting of Raina J. and myself, in Ali 
Mohammad v. Board of Revenue, Misc. 
Petn. No. 166 of 1973 decided (Gwalior) 
on 23-1-1973 observed: 


“The question about the constitutiona- 
lity of the President’s order was also 
raised. In Gulabchand v. Rukmani Devi, 
1970 Jab LJ 821: (AIR 1971 MP 40) (FB), 
before the Full Bench there was a zon- 
flict of opinion on this question between 
the Judges constituting the Division Bench 
which had referred the matter to the Full 
Bench. But the Full Bench did not alti- 
mately go into the question of the ires 
of the President’s order; in view of powers 
of the President under S. 51 of the Sates 
Reorganisation Act, 1956. S. 5r (2) of that 
Act confers powers on the Presiden; to 
establish permanent Benches of the Sigh 
Court. It also empowers the President to 
provide for any matters connected tkere- 
with. Section’ 51 (2).is as under: 

"(2) The President may, after consulta~ 
tion with the Governor of a new State 
and the Chief Justice of the High Court 
for the State, by notified order, provide 
for the establishment of a permenent 
Bench or Benches of that High Cout at 
one or more places within the State other 


Abdul Taiyab v. Union of India (FB) (Oza J.) 


[Prs, 178-182] M.P. 167 


than the principal seat of the High Court 
and for any matters connected therewith.’ 
The phrase ‘any matters connected there- 
with’ is apparently wide enough. to confer 
on the President the power to provide for 
the jurisdiction of permanent Benches. 
In these circumstances, it cannot be said 
that the President did not have the power 
to provide for the jurisdiction of the res- 
pective Benches constituted by his notifi- 
ed order. Consequently, the Judges of the 
High Court sitting at Gwalior can exer- 
cise jurisdiction and powers of the High 
Court in respect of cases arising out of 
the districts mentioned in the order and, 
therefore, the present petition cannot be 
heard at Gwalior.” 


181. In the above-noted case, while 
considering the question of jurisdiction of 
the Judges of the Madhya Pradesh High 
Court it was observed: 


“It was also contended that’ the Presi- 

dent’s order does not limit the. jurisdic- 
tion and power of the Judges who are 
Judges of the Madhya Pradesh High 
Court; it only regulates the hearing at the 
Benches constituted under the order. The 
language in the order in specific words 
does not state that the Judges. sitting at 
Gwalior will not have jurisdiction or 
power of the Madhya Pradesh High Court 
in matters arising out of the districts. other 
than those mentioned in the order. But 
clearly it goes to show that the Judges 
sitting at Gwalior will exercise jurisdic- 
tion and power pertaining to matters in 
respect ‘of cases arising in the districts 
mentioned in the order. It is no doubt 
true that the Chief Justice has powers to 
fix roster and place cases before the vari- 
ous Benches. But the order clearly indi- 
cates that the Judges nominated by the 
Chief Justice to ‘sit at Gwalior shall exer- 
Cise jurisdiction and power as indicated 
in the order. This clearly shows that 
while sitting at Gwalior the Judges have. 
no jurisdiction to hear and decide cases 
which do not fall within the ambit of the 
President’s Order.” 
This decision, therefore, clearly rules that 
the President’s notification constituting a 
permanent Bench at Gwalior carved out 
exclusive jurisdiction to be exercised by 
the Judges of this Court while sitting at 
Gwalior. ü 


182. An attempt was made to ease a: 
distinction on the basis of the phrase 
“amalgamation order” and “constitution of 
a’new High Court’.. In fact, even under 
the Amalgamation Order although the 
High Court of Allahabad and the Chief 
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Court of Oudh were amalgamated, but a 
new High Court was formed which was 
the High Court of Allahabad; and there- 
fore, merely because the phrase “amalga- 
mation” has been used and in the States 
Reorganisation Act the phrase “High Court 
for the new State” has been used, in S. 49, 
no distinction could be drawn, apparent- 
ly because the subject, the purpose and the 
. context are identical. It is significant that 
the High Court of the new State under 
the States Reorganisation Act was confer- 
red jurisdiction over the territories which 
also formed part of the State; but still, 
S. 52 only used the words “High Court” 
and not “High Court at its principal seat”: 

“52. Jurisdiction of High Courts for new 
States.— The High Court for a new State 
shall have, in respect of any part of the 
territories included in that new State, all 
such original, appellate and other jurisdic- 
tion as under the law in force immediate- 
ly before the appointed day, is exercisable 
in respect of that part of the said terri- 
tories by any High Court or Judicial Com- 
missioner’s Court for an existing State”. 
And the “High Court” admittedly would 
mean as Art. 215 of the Constitution pro- 
vides, the Chief Justice and Judges of the 
Court, and not the place where it sits, ad- 
mittedly, because S. 51 of the States Re- 
organisation Act itself contemplated the 
sitting of the High Court at more than 
one place. It is, therefore, clear that in 
view of the scheme of the States Reorgani- 
sation Act and in view of the context, it 
could not be doubted that the provisions 
of the States Reorganisation Act contem- 
plated the sitting of the High Court at 
different places with jurisdiction exercised 
by the Judges while sitting af those places 
in respect of areas allotted to those places 
for that purpose. 

183. An argument was ‘also advanced 
that the purpose behind the establishment 
of the Benches was the convenience of the 
litigating population in the context of the 
geographical situation of the State, and 
it was contended that the concurrent 
jurisdiction will be more convenient. The 
argument is fallacious. If the convenience 
of the litigants is to be seen, the concur- 
rent jurisdiction will leave it to the choice 
of .one of the parties to drag the other 
litigant to any distant place out of the 
three places in the High Court and may 
-make if impossible for the opposite party 
to reach the High Court. In fact, as dis- 
cussed earlier, what was in view, which 
appears from the historical background, 
is the convenience of the litigating public 
from the respective areas in the context 
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of the facility of a High Court which they 
were having historically and it was in- 


tended that that facility in the light of 


convenience should be available to them; 
and it was this which appears to be the 
context in which the scheme of the States 
Reorganisation Act has been worked out. 
In this view of the matter, therefore, if 
all the constituent parts of the scheme of 
the States Reorganisation Act, the object 
and the purpose, are examined and com- 
pared with the constituent parts of the 
Amalgamation Order, its object and pur- 
pose, it appears that no distinction can be 
drawn. In Popatlal Shah v. State of 
Madras, (AIR 1953 SC 274) it was ob- 
served : 

“It is a settled rule of construction that 
to ascertain the legislative ntent all the 
constituent parts of a statute are to be 
taken together and each word, phrase or 
sentence to be considered in the light of 
the oe purpose and object of the Act 
itself.” 


184. Learned counsel app2aring for the 
High Court Bar Association Indore, Shri 
S. D. Sanghi, contended that there is no 
curtailment of jurisdiction so far as the 
High Court is concerned. What has been 
provided by the President is only the 
jurisdiction attached to the place where 
the Judges sit. It is not correct to say 
that Shri Sanghi accepted that there is 
not exclusive territorial jurisdiction con- 
ferred by the notification of permanent 
Benches by the President. In fact, the 
whole argument of learned Counsel has 
been that the Benches have been confer- 
red with exclusive jurisdiction pertaining 
to the territories stated*in the President’s 
Notifications and that Nasiruddin’s case 
concludes the matter. 

185. It was also contended that even if 
the petition fails as regards the validity 
of the orders of the Chief Justice, still, 
the cases (tax matters and transport 
matters) which have been instituted at 
Jabalpur under orders of the earlier Chief 
Justices and which accordinz to the re- 
turn of the Registrar are going to be 
transferred to the respective Benches 
could not be so transferred. It was con- 
tended that they have been validly in- 
stituted at Jabalpur and they cannot there- 
fore be transferred as the proviso to 
the Presidents Notification constituting 
Benches does not confer any power on the 
Chief Justice to transfer « case from 
Jabalpur to Indore or Gwatior;: it only 
empowers the Chief Justice to order that 
any particular case instituted at Gwalior 
or Indore could be heard at Jabalpur. 
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186. The contention that the cases in- 
Stituted at Jabalpur could not be trans- 
ferred to Indore and Gwalior itself is a 
misconception. There is no question’ of 
“transfer” of cases from Jabalpur to In- 
‘dore or Gwalior. 
passed by the then Chief Justice these 


cases have been instituted at Jabalkpur,.. 


those orders of the Chief Justice are no 
longer in force as the order passed by the 
Chief Justice dated 5-2-1976 supersedes 
all those orders. And, therefore, the only 
question will be as to where those cases 
could be listed for hearing; and that will 
have to be. decided in the light of the 


Presidents Notifications constituting per- - 


manent Benches, the Chief Justice’s Order 
dated 5-2-1976 and the view: this Full 
Bench has taken. It, therefore, cannot be 
contended that-a case pending ‘at Jabal- 
pur could not be sent to Indore. or Gwalior 


because the Presidents Order contem- - 
plated the cases arising :from particular” 


districts-to be heard at a particular Bench 
alone as has already been discussed. Apart 
from it, the question cannot be gone into in 
the present pefition ag those cases are not 


listed before us for hearing and it will not.. 


be possible for us to go-into each one 2f 
those cases when in fact they are not list- 
ed before us and the parties are also not 
before us. We can only say that in view 
of the view taken in this petition the Re- 
pistry will list the cases before appropriate 
Benches which have jurisdiction to hear 
those cases in view of the order passed by 
-fhe Chief Justice dated 5-2-1976. ` 


187. The situation discussed above 
brings out a real question which although 
during the course of the- arguments 


learned.counsel did not insist for decision - 


except learned counsel: appearing for the 
Union of India; and that is the question 


of the locus standi of the petitioners to ` 


file the present petition. Learned counsel 
appearing for the High Court Bar Associa- 
tions of Indore and Gwalior, did not insist 
on the decision of this. question because 
according to them questions of legal im- 
portance having been raised and argued 
at length they desired that the questions 
“may be decided rather. than the- petition 
be disposed of on a short ground about 
locus standj of the petitioners to file the 
present petition. But it does not mean 
that having decided the important ques- 


tions raised in this petition, the question . 


of locus- standi need not be gone into, 
especially for the reason that ultimately 
it may involve a situation where it may 
not be possible for this Court to.pass ap- 
propriate orders as indicated above, 
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188. These petitioners claim to be the 
enrolled advocates who are practising at 
Jabalpur. When this question of locus 
standi was debated it was pointed out 
that some of these petitioners happen to 
be counsel appearing in’ some of those 
cases which are in the process of sifting 
in the Registry as a consequence of the 
orders of the Chief Justice. But admit- 
tedly, none of the petitioners has any case 


_of his own which is going to be affected 


by the orders of the Chief Justice. It was 


-seriously contended that the petitioners 


are Advocates practising at Jabalpur and 
it was contended that they are interested 
in maintaining the dignity of this Court. 
Admittedly, an Advocate enrolled is ex- 
pected to be interested in maintaining the 
dignity of this Court without bothering 
about its places of sitting. - Unfortunate- 
ly, the petition having been filed by some 
of the advocates practising at Jabalpur, it ` 
has ultimately resulted’ in a debate be- 
tween the three prominent Bar Associa- 
tions of the State, all of which, we have 
no hesitation in holding, are keenly inte- 
rested in maintaining the dignity of this 
Court and the Status and dignity of the 
profession. Admittedly, this is a petition 
under Art. :226 of the Constitution and it 
cannot be doubted that a petitioner can 
only file a petition under Art. 226 of the 
Constitution if he has any right to be pro- 
tected under the Constitution or any other 
Statutory right. In the recent decision of 
the Supreme Court in Additional District _ 


-Magistrate, Jabalpur v. Shivkant Shukla, 
` AIR 1976- SC 1207 the matter has been 


debated at the highest level and it cannot ` 
be doubted’:that:a petition under Art. 226 — 
cannot be entertained. so long ag the peti- 
tioner ‘is not able to suggest a right which 
may either be under the constitution or a 
statutory right, protection of which he 
seeks in a petition under Art, 226. j 


189. It was seriously contended that an 
Advocate practising in the- High Court has| ` 
a right.to practise as it is not in dispute. 
But it could not be pointed cut that an 


-advocate practising in the High Court has 


any right to-insist on the hearing of his 
Case at a particular place. No law or 


‘rule was referred to by learned counsel 


to suggest that the right of an advocate to 
practise gives him also a right to prac- 
tise at a particular place, If there was . 
any such right, the scheme of the States 


Reorganisation. Act could not have work- 


ed and it would have been contended that 
the Advocate practising at Nagpur and ap- 
pearing in cases from the Mahakosal re- 
gion had: a statulpny substantive right to 
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argue those cases at Nagpur alone and the 
cases could not therefore be shifted to 
Jabalpur. It cannot, therefore, be doubt- 
ed that an advocate no doubt has a right 
to practice, but no right to contend that 
the case in which he appears, or he hap- 
pens ‘to appear, must be heard at a parti- 
Jeular place. It is also significant that an 
.jadvocate who is practising in the High 
Court at a particular place cannot contend 


that particular types of cases must be in-. 


stituted at that particular place and no 
statutory right could be canvassed for 
such a relief, Learned counsel appearing 
before us referred to certain decisions of 
their Lordships of the Supreme Court 
where the question of the right of the 
petitioner has been considered. In Cal- 
cutta Gas Company v. State of West Ben- 
gal, AIR 1962 SC 1044 their Lordships of 
the Supreme Court observed: 


“Art, 226 in terms does"not describe the 
Classes of persons entitled to.apply there- 
under; but it is implicit in the exercise 
of the extraordinary jurisdiction that the 
relief asked for must be one to enforce a 
legal right. The existence of the right is 
the foundation of the exercise of jurisdic- 
tion of the High Court under Art. 226. 
The legal right that can be enforced under 
Art. 226, like Art. 32, must ordinarily be 
the right of the petitioner himself who 
complains of infraction of such right and 
approaches the Court for relief. The right 
that can be enforced under Art. 226 also 


shall ordinarily be the personal or indivi- 
dual right of the petitioner . himself, 


though in the case of some of the writs 
like habeas corpus or guo warranto this 
rule may have to be relaxed’ or modified.” 
It clearly lays down that the right’ which 
could be enforced under Art. 226 shall be 
the personal or individual, right of the 
petitioner. It has been observed . that in 
petitions like habeas corpus or quo war- 
ranto the rule may be relaxed. It is well 
known that in such cases even a. third 
person having interest in the affected per- 
son may move the Court. But the rule 
clearly lays down that a petitioner must 
show a right which he seeks to enforce, 
Even where ina petition like: habeas corpus 
Or quo warranto this rule is relaxed, the 
petitioner. may be a third person; but he 
has to show right of the person aggrieved 
which is being affected and he seeks to 
protect it. In G. -Venkateswara Rao’ ‘v. 
Government of Andhra Pradesh, AIR 1966 
SC 828, this question -has further been dis- 
cussed. In the recent decision reported. in 
Jasbhai Motibhai v. Roshan Kumar, AIR 
1976 SC 578 the question of locus standi 
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has been dealt with in greater. detail. In 
that case their Lordships were examining 
the issue of a writ ọf certiorari and in that 


context considered the phrase "aggrieved 


person”; 


“According to most English decisions in 
order to have the locus standi to invoke 
certiorari jurisdictions, the petitioner 
should be an “aggrieved person” and in a 
case of defect of jurisdiction, such a peti- 
tioner will be entitled to a writ of certio- 
rari as a matter of course, but if he does 
not fulfil that character, and is “stranger”, 
the Court will, in its discretion, deny him 
this extraordinary remedy, save in very 
special circumstances. This takes us to 
the further question. Who is an 
grieved person’? And what are the 
qualifications requisite for such a status. 
The expression “aggrieved person” de- 
notes an elastic and, to an extent, an 
It cannot be confined 
within the bounds of a rigid, exact and 
comprehensive definition. At best, its 
features can be described in a broad tenta- 
tive manner. Its scope and meaning de- 
pends on diverse, variable factors such as 
the content and intent of the statute of 
which contravention is alleged, the specific 
circumstances of the case, the nature and 
extent of the ‘petitioner’s interest, and the 
nature and extent of the prejudice or in- 
jury suffered by him. English Courts 
have sometimes put a restricted and some- 
times a wide construction on the expres- 
sion ‘aggrieved person”. However, some 
general tests have been devised to ascer~ 
tain whether an applicant is eligible for 
this category so aS to have the necessary 
locus standi or ‘standing’ to invoke certio- 
rari jurisdiction.” |” 

Their Lordships quoted a' passage from in 
Re. Sidebotham, (1880) 14 Ch D 458 at 
p. 465: 


“The words ‘person aggrieved’ do not 
really ‘mean 4 man who is disappointed of 
a benefit which he might have received if 
some other order had been made.. A ‘per~ 
son aggrieved’ must be a man who has 


suffered a legal grievance. a man against 


whom a decision has been pronounced 
which has wrongfully -deprived him of 
something or wrongfully refused tim 
something or wrongfully affected His title 
to something.” (underlining mine). 

190. It may be pertinent to note that 
an. Advocate practising at Jabalpur may 
have a grievance that because of the Chief 
Justice’s order tax matters and transport 
petitions which were being heard at 
Jabalpur may not now be heard at Jabal~ 
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pur and therefore a possibility of getting 
these briefs is lost; but he could not bə 
said to be a “person aggrieved”. Their 
Lordships, discussing the earlier decisions 
in the above-noted case observed: 


"This court hag laid down in a number 
of decisions that in order to have the 
locus standi to invoke the extraordinary 
jurisdiction under Art, 226, an applicant 
should ordinarily be one who has personal 
or individual right in the subject-matter 
of the application, though in the case of 
some of the writs like habeas corpus or 
quo warranto this rule is relaxed or 
modified. In other words, as a general 
rule, infringement of some legal right or 
prejudice to some legal interest there:n 
in the petitioner is necessary to give him 
a locus standi in the matter.” 


191. In this decision their Lordshids 
considered the persons who could be said 
to be aggrieved persons and divided them 
into three categories: 

“It will be seen that in the context of 
locus standi to apply for a writ of certis- 
rari an applicant may ordinarily fall in 
any of these categories: (i) ‘person az- 
grieved’; (ii) ‘stranger’; (iii) busybody or 
meddlesome interloper. Persons in tne 
last category are easily distinguishakle 
from those coming under the first two 
categories. Such persons interfere in 
things which do not concern them. Th2y 
masquerade as crusaders for justice. Thay 
pretend to act in the name of Pro Bono 
Publico, though they have no interest of 
the publie or even of their own to pro- 
tect. They indulge in the pastime of 
meddling with the judicial process either 
by force of habit or from improrer 
motives. Often, they are actuated by a 
desire to win notoriety or cheap popula- 
rity; while the ulterior intent of some ap- 
plicants in this category may be no mcre 
than spoking the wheels of administra- 
tion. The High Court should do well to 
reject the applications of such Huy Dod es 
at the threshold”. 


As regards the third category their Lord- 
ships have clearly indicated that petiticns 
by such persons must be thrown out just 
at the inception. As regards the first tvo 
categories, that is “person aggrieved” and 
“stranger”, it is observed that there may 
be at times some difficulty in demarcating 
the line of distinction and in order ‘to 
draw that distinction their Lordships iaid 
down certain tests: 

“To distinguish such applicants from 
‘strangers’, among them, some broad tests 
may be deduced from the conspectus msde 
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above. These fests are not absolute and 
ultimate. Their efficacy varies accord- 
ing to the .circumstances of the case, in- 
cluding the statutory context in which the 
matter falls to be considered. These are: 
Whether the applicant is a person whose 
legal right has been infringed? Has he 
suffered a legal wrong or injury, in the 
sense, that his interest, recognised by law, 
has been prejudicially and directly affected 
by the act or commission of the authority, 
complained of? Is he a person who has 
suffered a legal grievance a person ‘against 
whom a decision has been pronounced 
which has wrongfully deprived him of 
something or wrongfully refused him 
something, or wrongfully affected his title 
to something ? Has he a special and sub- 
stantial grievance of his own beyond some 
grievance or inconvenience suffered by 
him in common with the rest of the pub- 
lic. Was he entitled to object and be heard 
by the authority before it took the im- 
pugned action? If so, was he prejudi- 


cially affected in the exercise of that right 


by the act of usurpation of jurisdiction on 
the part of the authority? Is the statute 
in the context of which the scope of the 
words ‘person. aggrieved’ is being consi- 
dered, a social welfare measure designed 
to lay down ethical or professional stan- 
dards of conduct for the community? Or 
is it a ‘statute dealing with private rights 
of particular individuals ?” 

If these tests are applied in the present 
case, it cannot be doubted thet these peti- 
tioners could not fall in-any one of the 
categories where it can be said that they 
are persons aggrieved who could file the 
petition. It would be useful to state that 
in the case which their Lordships of the 
Supreme Court were considering, the pro- 
prietor of a cinema theatre holding a 
license for exhibiting cinematograph films 
sought to invoke the jurisdiction against a 
no objection certificate granted under 
R. 6 of the Bombay Cinema Rules, 1954 
by the District Magistrate in favour of a 
rival- in the trade; and in this context, 
applying the tests laid down, their Lord- 
ships held: 

“Now let us apply these tests to the 
ease in hand. The Act and the Rules 
with which we are concerned, are not 
designed to set norms of moral or profes- 
sional conduct for the community at large 
or even a section thereof. They only re- 
gulate the exercise of private rights of an 
individual to carry on a particular busi- 
ness on his property. In this context, the 
expression ‘person aggrieved’ must receive 
a Strict construction. Did the appellant 
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have a legal right under the statutory 
provisions or under the general law which 
has been subjected to or threatened with 
injury ? The answer in the circumstances 
of the case must necessarily be in the 
negative,” 

Apparently, this goes to show that so 
long as petitioners do not show that they 
have a legal right which has been in- 
fringed or have an interest recognised by 
law which .has been prejudicially and 
directly affected, they could not come and 
file a petition challenging the order of an 
authority. It is therefore, clear that the 
present petitioners had no locus standi te 
file the present petition. 


192. Learned counsel appearing for the 
High Court Bar Association Indore, made 
a grievance about the stand taken by the 
State Government. In this petition the 
State Government was arrayed as one of 
the respondents and have chosen not to 
file a return, The Government Advocate 
who was present on the first date of hear- 


ing was asked as to whether he wants to 


appear in this petition on behalf of the 
State. But the learned Government Ad- 
vocate frankly stated that he has instruc- 
tions not to support or oppose the peti- 
tion. He was asked to give in writing and 
ultimately the Government Advocate sub- 
mitted in writing that he has no instruc- 
tions the result being that the State Gov- 
ernment neither filed a return nor a coun- 
sel for the State Government appeared to 
assist this Court during the hearing of 
this petition. Learned counsel for the 
High Court Bar Association Indore, refer~ 
ring to certain authorities contended that 
such a stand taken by the State Govern- 
ment was not proper. The question as ta 
what the State Government should do in 
a particular case is a matter within the 
jurisdiction of the State Government to 
decide. The questions may involve matters 
of policy and it is not within our jurisdic- 
tion to examine the correctness or other- 
wise of the policy decisions taken by the 
Government. We are also not possessed 
of any means to keep into the minds of 
those concerned with the Government to 
find out the reasons for a particular deci- 
sion and it is not relevant for our pur- 
pose to try to find out the reasons for a 
particular decision. But we may only ob- 
serve that except for the counsel appear- 
ing for the Union of India, none of the 
respondents were represented at the time 
of hearing and it is in this context that in 
our opinion the three High Court Bar As- 
sociations, Jabalpur, Indore and Gwalior, 


. Said that the Presidents 


A.I. R. 


deserved to be noticed. They rendered 
all assistance which this Court needed in 
deciding this petition. It may also be 
stated that although the controversy was 
such which arrayed the three Bar Asso- 


ciations against each other, but still, the . 


learned counsel appearing for them main- 
tained the high standard and dignity of 
the profession and rightly gave up all such 
matters which may have not been in good 
taste and assisted the Court objectively. 


193. I have had the opportunity to read 
the judgment of my learned brother and 
I may mention that on some of the points 
on which I entirely agree with the viev - 
expressed by him I have chosen not to 
state them in my opinion, like the ques- 
tion about the hearing of this petition by 
the full Court and the question about 
exhaustion of powers of the Chief Justice 


under the Proviso to the Presidents 
Notification constituting Permanent 
Benches. 


194. In the light of the discussion 
above, therefore, in my opinion, S. 51 (2) 
of the States Reorganisation Act could not 
be said to be ultra vires. Nor could it be 
Notification 
constituting Parmanent Benches is ultra 
vires. The President’s Notification con- 
fers exclusive territorial jurisdiction on 
the respective Benches and it is not in 
contravention of Art: 214 of the Constitu- 
tion or Item 3 in List II of the Seventh 
Schedule of the Constitution. It, there- 
fore, could not be said that it is ultra vires 
on any one of-the grounds alleged by the 
petitioners, The power that could be 
exercised by the Chief Justice under the 
Proviso to the President’s Notification is 
not exhausted and the Chief Justice, exer- 
cising these powers, has validly issued the 
impugned Order dated 5-2-1976. In pursu- 
ance of the orders of the Chief Justice 
dated 5-2-1976, there is no question of 
transfer of cases; but it cannot be doubted 
that the Registry would list the cases in 
the light of the orders passed by the Chief 
Justice dated 5-2-1976 and the opinion 
expressed by this Full Bench, before ap- 
propriate Benches. In my opinion, the 
petitioners have no locus standi to file the 
present petition also. However, it could 
not be dismissed only on the ground of 
delay. 


195. As regards the power of the Chief 
Justice, it cannot be doubted that the 
Chief Justice has power to fix rosters and 
assign cases for hearing before appro- 
priate Benches. However, I do not think 
it necessary to state that the Chief Jus- 
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tice has to exercise those powers cor- 
ciously and with due regard to the norms 
for the exercise thereof. . In my opinion, 
when the Chief Justice exercises powers. 
it is always exercised consciously. At the 
same time, it is unnecessary to menticr 
that he will exercise such powers onty 
after the. norms are followed. I may.stace 


that the powers are conferred on the high 


office of the Chief Justice of a State ard 
it is not necessary for us to state how ha 
‘Is expected to exercise those powers as it 


is always presumed that the powers aze 


exercised in accordance with law. 


196. In the light of the discussien 
above, in my opinion, the petition is wita- 
out any substance and deserves to be dē- 
missed outright. Consequently, the pei- 
tion is dismissed. Parties are directed to 
bear their own costs. 


S. S. SHARMA, J. maii view) :— 
197. I agree with Oza, J. 

BAJPAI, J. (Minority view) :— 198. I 
had the advantage of reading the order 


made by my learned brother Shri Raina, J. 


and also the order made by my learned 
brother Shri Oza J. My conclusions -with 
reasons for the same are as below: 


199. According to me no such question 
of concurrent or exclusive jurisdiction at 
all ariseg because it is one and the same 
- High Court which functions either at the 
principal seat or at the respective perma- 
nent Benches established at Indore end 
Gwalior in accordance with the provisions 
of sub-s. (2), S. 51 of the States Reorgani- 
sation Act. The Benches either function- 
ing at the principal seat of Jabalpur or 
at Indore or Gwalior exercise the same 
jurisdiction which is for the time being 
vested in the High Court of M. P.. The 
jurisdiction of the. High Court flows ‘from 
the provisions of Art. 214 of the. Constitu- 
tion of India and the same jurisdiction 
has been also referred in, S. 52 of the 
States Reorganisation Act. This jurisdic- 
tion is not conferred on the permanent 
Benches or the Principal seat by treating 
them as different Courts. According to 
me the order made by the President al- 
locating cases arising out of particular His- 
tricts in exercise of powers conferred by 
S, 51, sub-s. (2) of the. States Reorganisa- 
tion Act makes statutory allocation of 
business i.e. the allotment of cases or 
class of cases to the Benches functioning 
at Indore and Gwalior. By virtue of the 
provisions made in the Presidential Order 
issued in exercise of powers under Sec- 
tion 51 (2) of the Act, the aforesaid 
Benches established at Indore and Gwe-:ior 
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attract the cases or class of cases allotted’. 
to them. Thus it relates. fo the mariner ý 
of exercise -of jurisdiction of the High 


Court through the instrumentality of- -- 


Benches functioning at- those places and 
has nothing to do with the question of 
jurisdiction of the High Court.. In this 
view of the.-matter, there being only one 
Court where is the scope to say that the 
jurisdiction of the High Court is curtailed 
by. establishing the Benches! Such a con- 
tention presupposes the existence of two 
Courts exercising jurisdiction, which is 
not so. For instance, if certain cases are 
allotted to a particular Bench functioning 
at the principal seat of Jabalour accord- 
ing to the roster prepared by Hon’ble the 
Chief Justice, can it be said that it affects 
or curtails the jurisdiction of the High 
Court, because by such allotment the 
jurisdiction. of any other similar Bench of 
Judges functioning at Jabalpur will not 
attract those cases, which have been al- 


-lotted to one particular Bench or can it 


be said that by such allotment of work 
one High Court has been split into as ~ 
many High Courts as there are Benches 
exercising jurisdiction in respect of the 
cases allotted fo them.. 


200. The distribution of work never 
affects inherent jurisdiction because it is 
nothing but only the manner prescribed 
for exercise of jurisdiction. Had it been 
a case of lack of inherent jurisdiction, 
even the proviso in question added to 
the order issued by the President of India, 
could not make it possible for Hon’ble the 
Chief Justice to direct that any case or 
class of cases arising from the districts 
allotted to the. permanent Bench may be 
heard at the principal seat at Jabalpur. 
It is possible only because jurisdiction of 
the High Court extending to the whole 
of the State is in no.manner affected or 
curtailed ‘by establishing 
Benches and by allotting certain cases or 
Class of cases arising out of particular dis- 
triets to them: l 

201. However, I would like to make ‘it 
clear that when the manner for exercise 
of jurisdiction has ‘been prescribed the 
same has to. be- exercised in -the said 
manner so long as it is in force and it can- ` 
not be claimed by the litigants that it 
should not be- exercised in accordance 
with the manner prescribed, but should 
be exercised otherwise according to their 
choice and wishes. The litigants cannot 
Say that despite allocation ‘of éases or 
class of cases having been made by the 
Presidential Order to the respective 
PERS at Indore and Gwalior, -they can 


permanent ` 
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insist for the institution of cases at any 
seat of the High Court and claim that the 
same should! be Heard at such places even 
in the absence of necessary order or 
direction made. by Hon’ble the Chief Jus- 
tice permitting such hearing as contem- 
plated by the proviso to the Presidential 
Order. 


202. For the reasons stated above, I 
am of the opinion that- there is no force 
in the contention that the jurisdiction of 
the High Court is. affected or curtailed by 
establishing the permanent Benches and 
allotting certain cases or class of cases to 
them. Under these circumstances, there 
is no question. of any contravention of the 
provisions of Art. 214 or any other Arti- 
cle of the Constitution. The provisions 
made in. sub-s. (2) of S. 51, thus cannot be 
said. to be ultra vires, The enactment 
relating to reorganisation of States derives 
competence not only from the List I in 
the Seventh Schedule of the Constitution, 
but also from Arts. 3 and 4 of the same. 
Even otherwise the language used in 
Entry No. 78 of List I in the Seventh 
Schedule as “Constitution and Organisa- 
tion of High Courts” permits the Parlia- 
ment to: legislate not only in respect of 
‘the Constitution of the High Court, but 
also regarding its organisation. Accord- 
ing to me, the term “Organisation” is 
_ wide enough to provide for establishing 
permanent Benches and making a statu- 
tory allocation of work by allotting cer- 
tain cases or class of cases. arising from 
certain districts to the respective Benches. 


203. -On the question of relief claimed 
by the petitioners regarding cases in- 
stituted and pending at Jabalpur and said 
to be arising out of those districts, which 
have been allotted to the respective 
Benches, it is apparent that when the ear- 
lier orders passed by the Chief Justice of 
High Court from time to time in exer- 
Cise of the powers derived from-the pro- 
viso to the Presidential Order, were in 
force, such cases were instituted at Jabal- 
pur without any objection because the 
meaning. of the term ‘heard’ as laid down 

by their -Lordships of the Supreme Court 
“in Nasiruddin v. S. T. A. Tribunal, (AIR 
1976 SC 331) was not there and the term 
“heard” 
even to include the stage of institution 
also. Similar was the construction put 
by the Allahabad High Court in Nirmal- 
das v. S. T. A., (AIR 1972 All 200) (FB). 
But now the: correctness of institution will 
have to be examined in the-light of obser- 
vations made by their Lordships of the 


was construed and understood - 


A.LR. 


Supreme Court in this respect in Nasirud- 
din’s case. 

204. As I have alrcady expressed thaf 
the Court being the same and there þe- 
ing no lack of inherent jurisdiction, the 
cases which are said to arise from the dis- 
tricts allotted to the respective Benches 
and have been instituted at Jabalpur ac- 
cording to the meaning of the term 
“heard” as construed and understood prior 
to the decision of the Supreme Court, 
there was no question of irregularity in 
such institutions then. Such cases cannot 
be treated as not presented to the High 
Court. At the most, it could be said to be 
irregular as they were mistakenly in- 
stituted and entertained against the 
manner prescribed for exercising the 
jurisdiction of the High Court by the 
Presidential Order at the Principal seat 
instead of the respective Benches. 


205. Their Lordships of the Supreme 
Court have also explained the meaning 
and scope of the term “cases arising out of 
districts” in the ease cited above. As ob- 
served by their Lordships, when the cause 
of action in part arises in the specified 
districts allotted to the respective Benches 
and part of the cause of action arises out- 
side the specified districts it will be open 
to the litigants to frame the case appro- 
priately so that it may be filed either at 
the respective Benches or at the principal 
seat. This aspect will have to be examined 
in respect of the cases which are already 
pending at Jabalpur and have been in- 
stituted and entertained according to the 
meaning of the term “heard” as under- 


‘stood prior to the decision of the Supreme 


Court. Similarly, the cases on criminal 
Side, which have been instituted at Jabal- 
pur and are pending, will have to be exa- 
mined by taking into consideration as to 
where the offence has been committed and 
the effect of other provisions of the Cri- 
minal P. C. in that respect. If on exami- 
nation, it is found that the cases instituted 
and pending at Jabalpur do not disclose 
even a part of cause of action in dis- 
tricts which have not been allotted to the 
Benches, they will be treated as mistaken- 
ly instituted and entertained and direction 
May be given to the Registry to transmit — 
such cases to the respective Benches 
which attract such cases according to the 
allocation of districts by the Presidential 
Order. But without making such exami- 
nation, these cases cannot be transmitted 
to the respective Benches in pursuance of 
the order passed by the Hon’ble the Chief 
Justice in exercise of powers derived from 
the proviso appended to the Presidential 


1977 
Order. This position has been specifical- 
ly made clear by the observations made 
by their Lordships of the Supreme Court 
in Nasiruddin’s case (AIR 1976 SC 334) 
(supra). Accordingly the Chief Justice 
has no power under these circumstanc:s 
to direct in his discretion suck cases or 
class of cases which have been instituted 
at Jabalpur for being heard at Indore or 
Gwalior. Since.in the present case, it has 
been specifically admitted by the Registrar 
of the High Court that all the cases men- 
tioned in the lists (Annexs. R-19 to R-22) 
are being transmitted to the respectie 
Benches in compliance with the order 
passed by the. Chief Justice in exercise I 
the powers derived from the proviso, it is 
not necessary to deal with the question 
whether the Chief Justice has powar 
otherwise to direct hearing of the casas 
instituted at Jabalpur for being heard ai 
Indore or Gwalior. However, it has been 
observed by my learned brother Raina J. 
that there is such inherent power with 
the Chief Justice to direct hearing of the 
cases at any Bench or the Principal seat 
irrespective of their institution at a parfi- 
cular seat. For the purposes of this case, 
gince no other order is in existence and the 
transmission of the cases is not claimed 
to be in pursuance of any such order, I 
do not feel it necessary to deal with tkis 
question further and express any opinion. 


206. However, it is apparent that the 
cases, which are found rightly instituted 
at Jabalpur cannot be directed to be heard 
at Indore or Gwalior in exercise of powers 
derived from the proviso to the Presiden- 
tial Order. I am, therefore, of the view 
that this aspect will have to be examined 
in each case and then only any direction 
can be made to the Registry for transmfi- 
ting the cases to Indore or Gwalior if it is 
found that they have been mistakenly 
instituted or entertained. This was the 
course of action decided by the High Court 
of Allahabad in Nirmaldas v. S. T. A. 
(AIR 1972 All 200) (FB) and the same was 
confirmed by the Supreme Court in appeal. 
Similar course will have to be adopted 
here also. I have already observed that 
there is no case of lack of inherent juris- 
diction and the allocation of districts is 
nothing but prescribing the manner of 
exercise. of jurisdiction,- there will >3e 
nothing illegal, if the cases instituted at 
Jabalpur are placed before the appropriate 
Benches functioning at Jabalpur accord- 
ing to the roster for deciding whether tne 
cases have been mistakenly instituted and 
entertained and if it is found that thay 
could not be instituted at Jabalpur éc- 


Abdul Taiyab v. Union of India (FB) (Vyas J.) 


[Prs. 205-211] M. P. 175 


cording to the interpretation cf the term 
“cases arising out of’ made by the Su- 
preme Court, necessary directions will 
have to be given to the Registry to trans- 
mit such cases to the respective Benches. 
Unless this is decided, it will not be just 
and proper to transmit all the cases to 
Indore and Gwalior without examining the 
actual position about the correctness of 
the institution. It will also save unneces- 
sary waste of time in again sending back 
the cases from Indore and Gwalior if it is 
found that they were rightly instituted 
and entertained at Jabalpur. 


207. As regards the question about 
locus standi of the petitioners, I agree 
with my learned brother Raina, J. and 
with all respect to my learred brother 
Oza J. I find myself unable to agree with 
him on this point. From the perusal of 
the orders made by my learned brother 
Raina, J. and brother Oza J., it is evident 
that there is no difference of opinion in 
respect of other points and the petitioners 
have been held not entitled to any relief, 
except regarding pending cases, by my 
learned brother Raina, J. also. I am also 
of the view that petition is liable to be 
dismissed, in respect of all other reliefs. 


208. Consequently, the petitioners are 
entitled to relief in respect of zhe pending 
cases only to the extent indicated in para- 
graphs 7 and 8 (present paras. 205 and 206) 
above and the petition accordingly de- 
serves to be partly allowed. There will 
be no order as to costs, Parties will bear 
their own costs. 


VYAS, J. (Majority view) :— 209. I 
had the advantage of reading the order 
prepared by my learned brother Raina J., 
as also the order prepared by my learned 
brother Oza J. They have agreed on some 
conclusions on the various questions raised 
in this case but have not agreed on the 
remaining question. With all respect for 
Raina, J. I am unable to agree with him 
on all the conclusions, 


- 210. The facts leading to this petition 
have been discussed in detail both by 
Raina J., as also by Oza J. and it is, there- 
fore, not necessary for me to repeat 
them. They have given their own reasons 
for the conclusions drawn and the views 
expressed on the various questions raised 
in this case. It is, therefore, not neces- 
sary to repeat them. 

211. I entirely agree with Oza J. in the 
order prepared by him and am also of the 
opinion that for the reasons given and 
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the view taken by Oza J., this petition 
should be dismissed as proposed by him. 


212. By the Court: In accordance with 
the decision of the majority, the petition is 
hereby dismissed. We make no order as 
to costs of this petition. Security amount 
shall be refunded to the petitioners, 


Petition dismissed, 
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S. M. N. RAINA, G. L. OZA, S. R. VYAS, 
S$. S. SHARMA AND J. P. BAJPAI, JJ.¥ 

Abdul Taiyab Abbas Bhai Malik and 
others, Applicants v. The Union of India 
and others, Opposite Parties. 

Misc, Civil Case No. 339 of 1976, D/- 
29-1'1~1976.* 

{A) Constitution of India, Art. 132 — 
Interpretation of the Constitution — Deci- 
Sion of Court based on decision of Su- 
preme Court. 

(Per Majority— Raina and Baipai, JJ. 
Contra) 


When the questions decided by the High 
Court are based on the decisions of their 
Lordships of the Supreme Court and are 
questions which are well-settled there is 
No arguable question which could be said 
to be a matter deserving a certificate 
under Art. 132 pertaining to the inter- 
pretation of the Constitution, 


Held decision of the Full Bench in AIR 
1977 MP 116 involved no interpretation 
of the Constitution, (Para 4) 


(B) Constitution of India, Art. 133 — 
Substantial question of law — Decision 
based on decision of Supreme Court. 

(Per Majority— Raina snd Bajpai, JJ. 
Contra) `~ 

Before a certificate under Art. 133 is 

granted by the High Court, it must be 


¥(Note: In this case, the Judges of the 
Full Bench differ'in their views. The 
majority view is taken by Oza, Vyas 
and Sharma, JJ. andthe minority, by 
‘Raina and Bajpai, JJ. The judgments 
in the case are, however, printed in the 
order in. which they are given in the 
certified copy—Ed.). 


*(For Leave to appeal to Supreme Court 
against the Judgment of this Court re- 
ported in AIR 1977 Madh Pra 116 (F'B)). 
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satisfied that the case involves a substan- 
tial question of law of general import- 
ance, and further that the said question,- 
in the opinion of the High Court, needs to 
be decided by the Supreme Court. Where 
there is a difference of opinion amongst 
the Judges constituting the Bench decid- 
ing the case, but the decision of the High 
Court is based on the principles taid down 
in a decision of the Supreme Court the 
question is not a substantial question of 
law which needs a decision. of their Lord- 
ships of the Supreme Court. 

Held decision of the Full Bench in AIR 
1977 MP 116 involved no substantial ques- 
tion of law requiring decision by the Su- 


preme Court. (Paras 6, 7) 
Cases Referred: Chronological. Paras 
AIR 1976 SC 331 3, 8, 16, 17, 20, 
26, 29, 32 
AIR 1976 SC 578 7, 21 
AIR 1976 SC 1111; 1976 Lab IC 769 2, 6, 
20 
AIR 1976 Delhi 1 2, 6 
AIR 1975 Delhi 77 (FB) 2, 6 
AIR 1973 SC 1461 4 | 
AIR 1973 SC 2720 21 
(1973) S. C. A. No. 8 of 1973, D/- 30-3-1973 


(Delhi) § 
AIR 1972 SC 1598:1972 Lab IC 364 2 


AIR 1967 SC 944 4,15 
AIR 1966 SC 828 21 
AIR 1962 SC 1044 21 
AIR 1962 SC 1314 2,5 
AIR 1951 SC 69 i 16 


Y. 5. Dharmadhikari for Applicants; 
R. P. Sinha, for Non-Applicant No. 1; 
Gulab Gupta, for the H. C. Bar Asson., 
Jabalpur; G. M. Chaphekar, for the H. C. 
Bar Asson., Indore Registrar, in person. 


OZA, J. (Majority view):— This is a 
petition filed by the petitioners for a certi- 
ficate under Arts. 132 and 133 of the Con- 
stitution of India. 


2. Learned counsel appearing for the 
petitioners contended that in so far as the 
Notification by the President of India con- 
stituting permanent Benches uncer S. 51 
(2) of the States Reorganisation Act is 
concerned, it involves a question about the 
interpretation of Arts. 2, 3, 4 and Entry 78, 
List I, of the Seventh Schedule of the 
Constitution. It is also contended -that as 
regards the decision about the vires of 
S.°51 (2) of the States Reorganisation Act, 
although the decision is unanimous, but 
still it involves a substantial question of 
law, and the petitioners are entizled to a 
certificate under Art. 133 of the Constitu- 
tion of India, As regards the question of 


Jocus standi of the petitioners and the 


1977. 


question about the jurisdiction of tha 
Benches vis-a-vis the principal seat, it 
was contended that there being difference 
of opinion in the judgment of this Court 
it itself indicates that it involves a sub- 
stantial question of law of general im- 
portance. Learned counsel placed reliance 
on the decisions of their Lordships of the 
Supreme Court: in Chunilal V. Mehta +. 
Century Spinning and Manufacturing Ce. 
Ltd., AIR 1962 SC 1314 and: Ahmedabad 
Mfg. Calico Ptg. Co. v. Ramtahel AIR 1972 
SC 1598. He also placed reliance on tke 
decisions after the amendment of Art. 123 
of the Constitution on the decisions of tre 
Delhi High Court in Union of India v. 
Hafiz Mohd., AIR 1975 Delhi 77 (FB) ard 
New Delhi Municipality v. State of A. F., 
AIR 1976 Delhi 1 and the decision of the 
Supreme Court in State Bank of India v. 
N. S. Money, AIR 1976 SC 1111 where 
their Lordships approved the view ex- 
pressed in Union of India v. Hafiz Moh. 
(supra), and contended. that the petitioners 
are entitled to a certificate under Arts. 132 
and 133 of the Constitution of India. 

3. Shri Gulab Gupta, appearing for the 
High Court Bar Association, Jabalpur, 
supported the contentions advanced by the 
learned counsel for the petitioners; wher2- 
as Shri Sinha, appearing for the Union of 
` India, and Shri G. M. Chaphekar, appear- 
ing for the High Court Bar Association, 
Indore, contended that the petitioners ate 
not entitled to a certificate. It was con- 
tended on behalf of the contesting non- 


applicants that the decision of this Court 


is based on the principles laid down in 
Nasiruddin v. S, T. A. Tribunal, AIR 1976 
SC 331. Consequently, even if it is con- 
ceded that the case involves questions of 
law, they could not be said to be substan- 
tial questions of law, and it also could not 
be said by this Court that those questions 
need a decision of their Lordships of the 
Supreme Court. 

4. This Court, following the decisions of 
their Lordships of the Supreme Court in 
Mangal Singh v. Union of India, AIR 1937 
SC 944 and Keshvanand Bharti v. State of 
Kerala, AIR 1973 SC 1461, held that the 
Parliament, while acting under Arts. 2, 3 
and 4 of the Constitution, was competent 
to legislate on the subject of reorganisa- 
tion of the States and, consequently, this 
Court ruled that S. 51 (2) of the States 
Reorganisation Act could not be said to 
be ultra vires. This Court also, in the 
alternative, held that Entry 78, List I of 
the Seyenth Schedule of the Constitution 
confers adequate authority on the Parta- 
ment to pass an enactment of the kind 
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constituting and organising the High 
Court. The questions decided in this res- 
pect.are based on the decisions of their 
Lordships of the Supreme Court and are, 
questions which are well settled and, in 
Our opinion, there is no arguable question. 
which could be said to be a matter de- 
Serving a certificate under Art. 132 of the 
Constitution pertaining to the interpreta- 
tion of the Constitution, 

5. In Chunilal: V. Mehta v. Century 
Spinning and Manufacturing Co. Ltd., 
(AIR 1962 SC 1314) (supra) on which re- 
liance was placed by the learned counsel 
for the petitioners, their Lordships of the 
Supreme Court, while considering the 
scope of Art. 133 of the Constitution, -be- 
fore its amendment, laid down :— 

“The proper test for determining whe- 
ther a question of law raised in the case 
is substantial would, in our opinion, be 
whether it is of general public importance 
or whether it directly and substantially 
affects the ‘rights of the parties and if so 
whether it is either an open question in 
the sense that it is not finally settled by 
this Court or by the Privy Council or by 
the Federal Court or is not free from diffi- 
culty or calls for discussion of alternative 
views. If the question is settled by the 


highest Court or the general principles to 


be applied in determining the question are 
well settled and there is a mere question 
of applying those principles or that the 
plea ralsed is palpably absurd the ques- 
tion would not be a substantial question 
of law.” (p. 1318). 


6. After the amendment of Art. 133 of 
the Constitution, as it now stands, viz., 

“(1) An appeal shall lie to the Supreme 
Court from any judgment, decree or final 
order in a civil proceeding of a High 
Court in the territory of India if the High 
Court certifies - 


(a) that the case involves a substantial 
question of law of general importance: and 

-(b) that in the opinion of the High Court 
the said question needs to be decided by 
the Supreme Court.” 
a Full Bench of the Delhi High Court had 
occasion to examine the scope of this arti- 
cle in Union of India v. Hafiz Mohd., (AIR 


1975 Delhi 77) (FB) (supra) wherein it 
observed :— 


“The ‘requirement for giving certificate 
has now become very stringent in view of 
the amendment of Cl. (1) of Art. 133. A 
Division Bench of this court while deal- 
ing with the scope of this amendment in 
Ss. C. A. 8 of 1973, decided on 30-3-1973 
(Delhi), Union of India v. J ayantilal 


~ 
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Kuberdas Katakia has in interpreting it 
observed as under :— 


“A certificate can be granted only if the 
case involves a question of law:— 


(i) which is not only substantial but is 
also of general importance; and 


(ii) the said question, in our opinion, 
needs to be decided by the Supreme Court. 
It hag to be noted that all the above re- 
quirements should be satisfied before a 
certificate can be granted. It means that 
it is not sufficient if the case involves a 
substantial question of law of general im- 
portance but in addition to it the High 
Court should be of the opinion that such 
question needs to be decided by the Su- 
preme Court. «Further, the word ‘needs’ 
suggesis that there has to be a necessity 
for a decision by the Supreme Court on 
the question, and such a necessity can be 
Said to exist when for instance, two views 
are ‘possible regarding the question and 
the High Court’ takes one of the said 
views. Such a necessity can also be said 
to exist when a different view has been 
expressed by another High Court.” (p. 79). 
The same are the tests laid down in New 
Delhi Municipality v. State of A. P., (AIR 
1976 Delhi 1) (supra) and this matter ulti- 
mately has been considered by their Lord- 
ships of the Supreme Court in State Bank 
of India v. N. S. Money, (AIR 1976 SC 
1111) (supra). In this decision, their 
Lordships approved the view taken in 
Union of India v. Hafiz Mohd. (supra) and 
observed aş under :— 

“The certificate issued by the High 
Court under Art, 133 (1) is bad on its face, 
according to counsel for the respondent 
and the appeal consequently incompetent. 


We are inclined to agree that the grant. 


of a constitutional passport to the Supreme 
Court by the High Court is not a matter 
of easy insouciance but anxious advert- 
ence to the dual vital requirements built 
into Art. 183 (1) by specific amendment. 
Failure here stultifies the scheme of the 
Article and floods this Court with cases of 
‘lesser magnitude with illegitimate entry. 
A substantial question of law of general 
importance js a sine qua non to certify 
fitness for hearing by the apex court. Nay, 
more; the question, however important 
and substantial, must be of such pervasive 
import and deep significance that in the 
High Court’s judgment it imperatively 
needs to be settled at the national level 
by the highest bench. The crux of the 
matter has been correctly set out in a de~ 
cision in Union of India v. Hafiz Mohd. 
Said, AIR 1975 Delhi 77 (FB) (atp. 79) ‘of 


Abdul Taiyab v. Union of India (FB) (Oza J.) 


A.E. R. 


the Delhi High Court in words which And 
our approval: 

“A certificate can be granted only if the 
case involves a question of law :— 

(i) which is not only substantial but is 
also of general importance; and 
(ii) the said question, in our opinon, 
needs to be decided by the Supreme Court. 
It has to be noted that all the above re- 
quirements should be satisfied before a 
certificate cdn be granted. It means that 
it is not sufficient if the case involves a 
substantial question of law of general m- — 
portance but~-in addition to it the High 
Court should be of the opinion that such 
question needs to be decided by the 3u- 
preme Court. Further, the word ‘needs’ 
suggests that there has to be a necessity 
for a decision by the Supreme Court on 
the question, and such a necessity can be 
said to exist when, for instance, _two 


views are possible regarding the question 
and High Court takes also one o2 the said 
views. Such a necessity can also be said 


‘to exist when a different view has been 


expressed by another High Court.” 


In view of these pronouncements, it could 
not be doubted that before a certificate 
under Art. 133 of the Constitution is grant- 
ed by this Court, it’ must be satisfied that 
the case involves a substantial question of 
law of general importance, and further 
that the said question, in the opinion of 
the High Court, needs to be decided by 
the Supreme Court. 

7. As regards the question of locus 
standi of the petitioners, it is: no doubt 
that there is ‘a difference of opinion 
amongst the Judges constituting ‘fhe 
Bench deciding the case. But the decision 
of this Court is based on the principies 
laid down in Jasbhaj Motibhai v. Roshan 
Kumar, AIR 1976 SC 578 and applying 
the principles laid down.in this case fhe 
decision of this Court is that the peti- 
tioners have no locus standi to file a peti- 
tion. Consequently, it cannot be contend~ 
ed that the question whether the peti- 
tionerg have locus standi to file the pre- 
sent petition or not, is a substantial ques- 
tion of law which needs a decision of their 
Lordships of the Supreme Court. 

8. As regards the question of jurisdiction 
of the Benches vis-a-vis the principal seat, 
although there is a difference of opinicn, 
but each one of us felt that the questions 
involved have been decided by their Lord- 
ships of the Supreme Court. Some of us 
felt that the principles laid down in the 
decision in Nasiruddin’s case, (AIR 1976 
SC 331) (supra) would apply to the ques~ 
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tions involved in the present case, whereas 
some of us found reasons to distinguish 
this case from the application of the prin- 
ciples decided in Nasiruddin’s case (supra) 
But the decision of this Court ultimately 
is the decision, following the principles 
laid down in Nasiruddin’s case (supra). 
Consequently, it could not be held tha: 
the questions involved are substantial 
questions of law, and further that they 
need a decision by their Lordships of the 
Supreme Court, 

9-11. Consequently, we see no reason to 
grant the certificate as prayed for. : The 
petition is, therefore, dismissed. In the 
circumstances of the case, the parties are 
directed to bear their own costs. 

S. S. SHARMA, J. (Majority view) :— I 
agree with Hon. Oza, J. 

RAINA, J. (Minority view) :— I regret 
my inability to agree with my learned 
brother, Oza, J. that this application 
should be dismissed. l 


12. By this application under Arts. 132 
(1) and 133 (1) of the Constitution of India 
the applicants seek a certificate of fitness 
for appeal to the Supreme Court against 
the decision of this Court in Miscellaneous 
Petition No. 240 of 1976, dated 23-8-1976. 


13. The applicants are advocates prac- 
tising in the High Court of Madhya Pre- 
desh at Jabalpur. They had filed a peti- 
tion under Arts..226 and 227 of the Con- 
stitution praying that the orders of the 
President of India, dated 28-11-1968, 
establishing permanent Benches at Gwa- 
lior and Indore be quashed and the 
Hon’ble the Chief Justice be directed to 
recall the orders, dated 5-2-1976, and tke 
Registrar of the High Court be restrained 
from transferring any cases, which are 
pending at Jabalpur, to Gwalior or Indor3. 
The Hon’ble the Chief Justice was pleased 
to constitute a Full Bench of five Judges 
to hear the said petition on a reference 
by the Division Bench before which it 
was originally placed. There was a dif- 
ference of opinion among the Judges con- 
stituting the Bench and the petition was 
dismissed in accordance with the majority 
view. 


14. In the said petition a number of 
important questions of law were raised by 
the petitioners which are referred to in 
paragraph 10 of my judgment. 


15. One of the questions was whether 
sub-ss. (2) and (3) of S. 51 of the Statas 


Reorganisation Act, 1956 (hereinafter re- 


ferred to as ‘the Act’) are ultra vires on 
the ground that the subject-matter there- 
of falls within the exclusive legislative 
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competence of the State. Legislature and 
not of the Parliament. It involved the 
interpretation of Entry 78 in List I of 
Sch. VII of the Constitution vis-a-vis 
Entry No. 3 in the State List. A question 
about the interpretation of Arts. 3 and 4 
of the Constitution also arose in this con- 
nection. The Full Bench unanimously 
held that the provisions of sub-ss. (2) and 
(3) of S. 51 of the Act are intra vires re- 
pelling the arguments of the petitioners. 
It has been urged that although there is 
a decision of the Supreme Court, viz., 
Mangal Singh v. Union of India, AIR 1967 
SC 944 on the question of interpretation 
of Arts 3 and 4 of the Constitution, there 
is no authoritative decision of the Supreme 
Court on the question of interpretation of 
the expression “constitution and organisa- 
tion of the High Courts” in Entry No. 78 
of List I and, therefore, a certificate of 
fitness for appeal to the Supreme Court 
should be granted under Cl. (1) of Art. 132 
of the Constitution. There can be no 
doubt that the question regarding inter- 
pretation of the expression “constitution 
and organisation of the High Courts” in 
Entry No. 78 of List I is a substantial 
question of law as to the interpretation 
of the Constitution, particularly because 
there is no decision of the Supreme Court 
directly on the point. The decision of the 
Supreme Court in State of Bombay v. 
Narottamdas, AIR 1951 SC 69 dealt with 
a somewhat similar question under the 
Government of India Act, 1935: but, since 
the wording of the corresponding Entries 
under the Government of India Act was 
different, the decision is of limited value. 


16. Apart from this, an important ques- 
tion of law of general importance, which 
needs to be decided by the Supreme Court, 
is the meaning of.the’ words “principal 
seat” in sub-s. (1) of S. 51 of the Act. The 
question in this connection is whether the 
High Court of Madhya Pradesh at its 
principal seat is competent to entertain 
all cases arising within the territories of 
Madhya Pradesh. including those which 
arise within the districts assigned to the 
permanent Benches at Gwalior and In- 
dore. No decision of the Supreme Court 
on this question has been brought to my 
notice. In Nasiruddin v. S. T. A. Tribu- 
nal, AIR 1976 SC 331 their Lordships 
were not required to consider this ques- 
tion because there was no provision cor- 
responding to sub-s. (1) of S. 51 of the 
Act in the United Provinces High Courts 
(Amalgamation) Order, 1948 (hereinafter 
referred to as the ‘Amalgamation Order’), 
and it was not laid down therein that the 
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principal seat of the High Court can be 
located at any particular place. 


17. The other important questions of 
law of general importance, which need to 
be decided by the Supreme Court, are— 

(i) Whether the President, in exercise 
of his powers under sub-s. (2) of S. 51 of 
the Act, was competent to carve out an 
exclusive jurisdiction for the permanent 
Benches at Gwalior and Indore so as to 
curtail the jurisdiction of the High Court 
at its principal seat ? 

(ii) Whether the orders of the President 

constituting permanent Benches at Gwa- 
lior and Indore vide Annexs. 1 and 2 to 
the Return of the Registrar are to be 
construed as carving out an exclusive 
jurisdiction for the said Benches in res- 
pect of cases arising within the districts 
assigned to them so as to exclude the 
jurisdiction of the High Court to enter- 
tain such cases at Jabalpur, its principal 
seat, unless they are directed by the Chief 
Justice to be heard at Jabalpur in exer- 
Cise of his powers under the proviso to 
the Presidential Orders (Annexs, 1 and 2 
to the Return of the Registrar) ? 
In my view, the acoresaid questions are 
not concluded by the decision of the Su- 
preme Court in Nasiruddin’s case (AIR 
1976 SC 331) because the Lucknow Bench 
was constituted not under the Act, but 
under the Amalgamation Order and, there- 
fore, their Lordships had no occasion to 
examine these questions in the light of the 
provisions of the Act. In paragraph 118 
of my judgment in the main petition I 
have indicated the grounds on which the 
decision of their Lordships in Nasiruddin’s 
case is distinguishable. 

18. It is no doubt true that the majo- 
rity view is different on these questions; 
but for the grant of a certificate all that 
we have to consider is whether the condi- 
tions laid down in sub-cls. (a) and (b) of 
Cl. (1) of Art. 133 of the Constitution are 
fulfilled. The said clauses are reproduced 
below : 


(a) that the case involves a substantial 
question of law of general importance; 
and 

(b) that in the opinion of the High 
Court the said question needs to be de- 
cided by the Supreme Court.” 

19. There can be no doubt that the 
aforesaid questions are substantial ques- 
tions of law of general importance In 
which the litigants as well as lawyers of 
the entire State are interested. In fact 
the litigants and lawyers of other States 
too may be interested in the aforesaid 


Abdul Taiyab v. Union of India (FB) (Raina J.) 


A.I. R. 


questions, where similar Benches have 
been constituted under the Act. I, there- 
fore, hold that the condition laid down in 
sub-cl. (a) of Cl. (1) of Art. 133 of the 
Constitution is fulfilled in this case. 

20. The next point for consideration is 
whether the aforesaid questions need to 
be decided by the Supreme Court. It is 
quite apparent that these questions have 
not been so far decided by the Supreme 
Court because the question of jurisdiction 
of the Benches at Gwalior and Indore 
vis-a-vis the jurisdiction of the High 
Court of Madhya Pradesh at its principal 
seat never came up for consideration be- 
fore their Lordships of the Supreme 
Court. According to the majority view 
the question could be answered on the 
basis of the decision of the Supreme Court 
in Nasiruddin’s case, (AIR 1976 SC 331); 
but that is different matter. In any case, 
as held by their Lordships of the Supreme 
Court in State Bank of India vy. Shri N. S. 
Money, AIR 1976 SC 1111 the necessity 
for a decision by the Supreme Court on a 
substantial question of law can he said to 
exist when two views are possible regard- 
ing it or there is a difference of opinion 
between the High Courts. The very fact 
that the decision of this Court is not unan- 
imous on these questions, shews that 
two views are possible regarding these 
questions and since these questions have 
never been so far considered by the Su- 
preme Court, they need to be decided by 
the said Court. I, therefore, hold that 
both the conditions laid down in sub-cls. 
(a) and (b) of Cl. (1) of Art. 133 of the 
Constitution are satisfied in this case and, 
therefore, the applicants are entitled to a 
certificate. 

21. According to the majority view, 
the petitioners had no locus standi to pre- 
sent the petition. I have discussed this 
question in paragraphs 29 to 37 of my 
judgment in the petition and, after ad- 
verting to the decisions of the Supreme 
Court in Calcutta Gas Co. v. State of 
West Bengal, AIR 1962 SC 1044; Venkate- 
shwar Rao v. Government of Andhra Pra- 
desh, AIR 1966 SC 828; S. Sinha v. Messrs 
S. Lal, AIR 1973 SC 2720 and Jasbhai 
Motibhai v. Roshan Kumar, AIR 1976 SC 
578, held that on the principles laid down 
theréin the petitioners were entitled to 
present the petition. The applicants, 
therefore, cannot be denied the cartificate 
of fitness for appeal to the Supreme Court 
on this ground. 

22, To sum up, apart from other im- 
portant questions raised in this petition, 
the question of jurisdiction of High Court 
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of Madhya Pradesh at its principal seat 
vis-a-vis the jurisdiction of the Benches 
at Gwalior and Indore is, in my view, a 
substantial question of law of general im- 
portance which needs to be decided b7 
the Supreme Court for the guidance af 
lawyers, litigants and Judges. I am, 
therefore, of the view that this applica- 
tion should be allowed and the case shoulJ 
be certified as a fit one for appeal to th= 
Supreme Court. 

BAJPAI, J. (Minority view):— 23. I 
chad the advantage of reading the opinions 
of both the learned brothers Oza J. ans 
Raina J. dissenting with each other on 
the question of grant of certificate of fit 
ness of the case for appeal to the Supreme 
Court, 

24. The main petition, out of which 
this application for a certificate of fitness 
arises, was initially entertained by a Div-- 
sion Bench of this Court. The Division 
Bench was of the view that, looking to tke 
importance of the question involved, tke 
matter should be finally heard by a larger 
Bench. Accordingly, a Bench of five 
Judges was constituted and the matter 
was heard for about 2 weeks at length cm 
various questions urged from both tba 
sides, 

25. On going through the orders pass- 
ed by my learned brothers Oza J. ari 
Raina J. while deciding the main petition, 
it is obvious that there had been a conflict 
of opinions on the question of jurisdiction 
of the Judges of this Court sitting =t 
Jabalpur, i.e. the principal seat as notified 
in accordance with the provisions of su=- 
s., (1) of S. 51 of the States Reorganisation 
Act, (hereinafter referred to as ‘the Acz) 
to entertain and hear cases arising in any 
part of the State, irrespective of allotment 
of certain districts to the respective 
Benches established in accordance with 
the provisions of sub-s. (2) of S. 51 of tze 
Said Act at Indore and Gwalior. 

26. According to my learned brother 
Raina J., cases arising in the districts al- 
lotted to the respective Benches are ncz- 
mally to be entertained and heard at the 
respective places, i.e. Indore and Gwaliox, 
and if instituted at those places, they cen 
be heard at the principal seat also if so 
directed by the Hon. Chief Justice, tat 
the Judges sitting at the principal seat can 
always entertain and hear cases arising in 
any district within the State. But accord- 
ing to learned brother Oza J., the Judges 
sitting at Jabalpur cannot entertain «nd 
hear cases arising in the districts allot-ad 
to the respective Benches at Indore end 
Gwalior by the Presidential Order issuad 
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under sub-s (2) of S. 51 of the Act in 
spite of the fact that Jabalpur has been 
notified as the principal seat of the High 
Court of Madhya Pradesh under sub-s. (1) 
of S. 51 of the said. Act. According to 
Raina .J., the question of jurisdiction of 
the Judges sitting at the principal seat, as 
notified under Sec. 51 (1) of the said Act, 
vis-a-vis of the Benches established under 
sub-s. (2) of S. 51 of the said Act was not 
involved in the case of Nasiruddin v. 
S. T. A. Tribunal, AIR 1976 SC 331. How- 
ever, according to brother Oza J. the afore- 
Said decision, though not a decision direct 
on the question of jurisdiction of the 
Judges sitting at the principal seat of the 
High Court, notified under S. 51 (1) of the 
said Act, could be applied on principles. 


27. According to the view taken by me in 
my order in the main petition, there is no 
question of inherent lack of jurisdiction 
with the Judges sitting at the principal 
seat for entertaining cases arising within 
the State. According to the view I had 
taken; it is the same jurisdiction of the 
High Court extending to the entire State 
which is being exercised by the Judges 
sitting both at the principal seat and also 
at the respective Benches. The aforesaid 
allocation of certain districts to the res- 
pective Benches amounted to prescribing 
the manner of exercise of jurisdiction. In 
my opinion, once the manner has been 
prescribed for exercising the jurisdiction, 
the same is to be exercised in the said 
manner and not otherwise. 

28. However, for the purposes of de- 
ciding the present application, for grant 
of a certificate of fitness of the case for 
appeal to. the Supreme Court, it is not 
very much material as to what view each 
one of us has taken while deciding the 
main petition. The question in the pre- 
sent petition is whether there is a sub- 
stantial question of law of general im- 
portance involved and whether in the 
opinion of this Court, the same needs to 
be decided by the Supreme Court. 

29. It was not seriously in dispute that the 
question involved is a substantial question 
of law. However, it was contended by 
the non-applicants that as observed by 
Hon. Oza J. the decision of the Supreme 
Court in Nasiruddin’s case, (AIR 1976 SC 
331) (supra) can be applied on principles 
to the facts of the present case also in spite 
of the fact that in the said case, the ques- 
tion of jurisdiction of the Judges sitting 
at the principal seat of the High Court, as 
notified under sub-s. (1) of S. 51 of the 
States Reorganisation Act was not in- 
volved. According to the nan-applicants, 
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despite absence of any provision ‘declaring 
the seat of the High Court at Allahabad 
as the principal seat, the provisions of 
the U. P. High Court (Amalgamation) 
Order and those of the States Reorganisa- 
tion Act can be treated as pari materia 
and, therefore, the question involved in 
the present case cannot be said to be one 
which needs to be decided by the Supreme 
Court. On behalf of the applicants, it was 
urged that as observed by Hon. Raina J. 
in his order in the main petition, the 
aforesaid difference is a material one and, 
therefore, the provisions of U. P. High 


= Court (Amalgamation) Order and those of 


the States Reorganisation Act cannot be 
said to be pari materia and as such the 
question involved is one which needs to 
be decided by the Supreme. Court. 


30. It is apparent that there had been 
a conflict of opinion on the point and dif- 
ferent reasons have been given. In. my 
opinion, therefore, the question involved 
needs to be decided by the Supreme Court 
and the same being a substantial question 
. of law and of general importance, the case 
deserves to be certified as a fit one for 
appeal to the Supreme Court. 


VYAS, J. (Majority view):— 31. Ihave 
read the orders prepared by my learned 
brothers Raina, Oza and Bajpai, JJ. I 
regret my inability to agree with the view 
taken by Raina and Bajpai, JJ. I agree with 
the order proposed by Oza J. I would, 
however, like to adë only a few words of 
my own. 


32. The decision of this Court on the 
main petition is that the principal conten- 
tion raised by the petitioners with regard 
to the jurisdiction of the Benches in ac- 
cordance with the Presidential Order is 
concluded by the decision of the Supreme 
Court in Nasiruddin v. S. T. A. Tribunal, 
AIR 1976 SC 331. Once the decision of 
the Court is that the question of law 
raised by a party is concluded by a deci- 
sion of the Supreme Court, then it can- 
not be said to be such a question of gene- 
tal importance which needs'to be decided 
by the Supreme Court, and for which a 
certificate under Art 133 of the Constitu- 
tion should be given by this Court. The 
mere fact, that some questions of law with 
regard to the constitutional validity of the 
Presidential Order were raised does not 
justify grant of the certificate. 

33. Accordingly, while agreeing with 
the view taken by Oza, J., I am of the 
opinion that the petitioners are not en- 
titled to the certificete, as prayed for by 
them. The application made by the peti- 
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tioners for the grant of the certificate, 
therefore, deserves to be dismissed. 
BY COURT 
34. In accordance with the majority 
view, the application is hereby dismissed 
We make no order as tọ costs in the cir- 
cumstances of the case. 


Application dismissed, 
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Nagar Palika Nigam Gwalior, Appellant v. 
Motilal Munnalal, Respondent. 

First Appeal No. 26 of 1976, D/- 31-3-1977.° 

(A) Civil P. C. (1908), S. 96 (2) — Anneal ` 
against ex parte decree — Power of appellate 
Court under ‘S. 96 (2) to question propriety of 
ex parte order and to remand the case for 

re-trial — (Ibid, O. 9, R. 18). 

An error, defect or irregularity which has 
affected the decision of the case may be chal- 
lenged in an appeal against the decree whe- 
ther ex parte or otherwise. ‘But an appeal 
against the ex parte decree under S. 96 (2), 
C. P. C. cannot be converted into proceedings 
for setting aside the decree with the concomi- 
tant duty of affording to the parties an op-' 
portunity of adducing evidence for and against 
any ground that may be raised in support 
thereof under O. 9, R. 13, C. P. Œ. Nor can 
such -an appeal be converted into an ‘appeal 
under O. 43, R. 1 (d), C. P. C. The reason 
is that, when a particular remedy is provided 
for setting aside an ex parte decree and there 
is, by way of appeal, another speciel remedy 
against an order refusing to set aside, these re- _ 
medies and none other must be followed. 
1966 MPLJ 507, Followed. (Paras 4, 15) 

(B) Civil P. C. (1908), O. 9, R. 6 — Non- 
appearance of defendant — Duty of Court to 
see that plaintiff’s case is prima facie proved 
before passing an ex parte order — Court 
need not telf plaintiff as to how much evi- 
dence he should adduce. 1962 Jab LJ (SN) 
269, Overruled. 

Every Court, in dealing with an ex parte 
case should take good care to see that the 
plaintiff’s case is at least prima facie proved. 
Mere absence of the defendant does not jus- 
tify the presumption that the whole of the 
plaintiff's case is true. The mere fact that 
no issues are framed does not absolve the 
plaintiff of his responsibility to prove his case. 
The plaintiff is bound to prove his case to the 
*(Against decree of J. D. Shrivastava, 8rd 
Addl. Dist. J., Gwalior, D/- 28-6-1¢76.) 
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satisfaction of the Court and his burden = 
not lightened merely because the defendant = 
absent. (Para “I 

In such cases it is not necessary that th» 
Judge should tell the plaintiff how much ev- 
dence is required to prove his case because 
that would place the Judge in the position C 
an advisor to a party which law does not er- 
visage, unless the Judge cuts out or stops tks 
evidence of the plaintiff, it is the duty of the 
plaintiff to produce all such evidence as be 
considers will prove his case. 1962 Jab IJ 
(SN) 269, Overruled; AIR 1948 Nag 168, R= 


ferred. (Paras 10, 19 
Cases Referred: Chronological Paras 
1966 MPLJ 507' 4 
1962 Jab LJ (SN) 269 ` 3 
AIR 1948 Nag 168 3 
AIR 1928 Nag 165 I 


P. C. Saxena, for Appellant; Swamisaraz, 
for Respondent. rE 

C. M. LODHA, J. :— This is a defendan-s 
First Appeal against the ex parte judgmest 
and decree dated 26-3-1976 by Shri J. E. 
Shrivastava, Whird Addi. District Jude, 
Gwalior, i 

2. The plaintiff’s case as set out in tE 
plaint is that he was carrying on business 3 
bangles of glass, Jac and plastic in a wooden 
stall erected by him on public-land near Ran 
Mandir, Phalke Bazar, Lashkar. On 8-1I- 
1971 some employees of the defendant, Mur- 


cipal Corporation Gwalior {which will herei--. 


after be referred to as ‘the Corporation’), carme 


to his shop to demolish the stall. YThereupea - 


the plaintiff filed a suit for perpetual inju- 
tion against the corporation in the Court =f 
First Addl. Civil fudge, Gwalior, to get tJe 
Corporation restrainsd as C. S. No. 346-.2/ 
1973. He also applied for issue of temporary 
injunction. But the application for temporacy 
injunction was ultimately rejected on 25-1- 
1973. The plaintiff has alleged that on 30--- 
1973, the employees of the corporation denm- 
lished his wooden stall as a result of whith 
the stock of bangles lying in the shop ves 
destroyed. The employees, it is alleged tozk 
away all the goods lying in the shop alozg 
with the wooden structure. The plaintf, 
therefore, claimed against the Corporation fhe 
price of his articles and stall assessed by hn 
at Rs. 11,037.75 P. The plaintiff further sp- 
plied for permission to sue as a pauper. The 
permission was granted on 15-4-1976, -n 
which date Shri P. C. Saxena, counsel for the 
Corporation, sought time for filing writen 
statement on behalf of Corporation and the 
case was adjourned to 1-5-1976. However >n 
the adjourned date i, e. on 1-5-1976 nobcly 
appeared for the defendant and the comt 
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directed that the defendant be proceeded 
against ex parte. The case was adjourned to 
23-6-1976, on which date the plaintiff examin- 
ed himself in the absence of the defendant 
and closed his evidence. The learned Third 
Additional District Judge, Gwalior, decreed 
the plaintiff’s suit in toto ex parte on that very 
day. 

3. Agegrieved by the ex parte decree, the 
Corporation has filed this appeal. It has been 
argued by the learned Counsel for the ap- 
pellant, in the first instance, that the ex parte 
decree may be set aside and so also the ex 
parte proceedings and the case be remanded 
and the appellant be allowed to file its written 
statement and contest the suit. In the alter- 
native he has submitted that the ex parte 
decree cannot be maintained on merits. 

4. It may be pointed out that no applica- 
tion was filed by the Corporation under O. 9, 
R. 13 for setting aside the ex parte decree and 
only an appeal has been preferred against it. 
There appears to be a conflict of opinion 
among various High Courts as to the power 
of the appellate Court to question the pro- 
priety of the ex parte order itself and to re- 
mand the case for re-trial. However we have 
a Bench decision of our own court reported 
in 1966 MPLI 507, (Ramlal v. Rewa Coal 
Fields Ltd.) wherein it has been held that 
an error, defect or irregularity which has af- 
fected the decision of the case may be chal- 
lenged in appeal against the decree whether 
ex parte or otherwise. The appeal against the 
ex parte decree under S. 96 (2) of the Code 
of Civil Procedure cannot be converted into 
proceedings for setting aside the decree with 
the concomitant duty of affording to the par- 
ties an opportunity of adducing evidence for 
and against any ground that may be raised 
in support thereof under O. 9, R. 13, C. P. C. 
Nor can such an appeal be converted into an 
appeal under O. 43, R. 1 (d), C. P. C. The 
reason is that when a particular remedy is 
provided for setting aside an ex parte decree 
and there is, by way of apreal, another 
special remedy against an order refusing toj” 
set it aside, these remedies and none other 
must be followed. Pandey, J. speaking for the 
court observed as follows :— 

“In our opinion, it is open to a defendant, 
who has filed an appeal against an ex parte 
decree under S. 96 (2) of the Code, to show 
from the record as it stands that there is in 
the order proceeding ex parte against him, any 
error, defect or irregularity which has affected 
the decision of the case. If he succeeds in so 
doing, the ex parte decree will be set aside 
and the case will be remitted for retrial. But 
in the appeal against the ex parte decree 
he cannot be allowed to show that he was 
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prevented ‘by any sufficient cause from appear- 
ing at the hearing. For that purpose, he must 
have recourse to the special procedure under 
O. 9, R. 13 of the Code for setting aside the 
said decree.” 


5. We do not feel jaded to take a dif- 
ferent view as at present advised. We would 
state at once that the appellant has not been 
able to show that in the order proceeding ex 
parte against him there is any error, defect of 
irregularity which has affected the decision of 
the case. It is clear trom what we have nar- 
rated above that in spite of time having been 
granted to the defendant to file its written 
statement, the defendant remained absent on 
the adjourned dates i.e. on 1-5-1976 and 23-6- 
1976. No application was made under O. 9, 
R. 7 of the Code of Civil Procedure for set- 
ting aside the ex parte order by assigning good 
cause for his previous non-appearance, Not 
only that, the defendant failed to put in ap- 
pearance even on the adjourned date i.e. 23-6- 
1976 on which date the ex parte decree was 
passed. Even after the ex parte decree had 
been passed, the defendant corporation did 
not. file an application for setting aside the 
ex parte decree, but has filed appeal under 
S. 96 (2) of the Code. Thus we do not see 
anything wrong in the lower‘court’s direction 
to proceed to hear the case ex parte. It may 
not be out of place, kere, to mention that no 
such ground has been taken in the memo of 
appeal that the lower court had committed an 
error of Jaw or procedure in proceeding ex 
parte against the appellant or that there was 
sufficient cause for defendant’s absence on 
1-5-1976 and 23-6-1975. In this view of the 
matter, we are unable to hold that the lower 
court was not justified in proceeding ex parte 
against the appellant and in passing the ex 
parte decree against it. 

6. This brings us to the consideration of the 
decree under appeal on merits. As clearly 
stated there is the lone statement of the plain- 
tiff in support of his case. He has stated that 
he had spent Rs. 5,225/- over the construc- 
tion of the wooden stall vide Bill Ex. P.1 pur- 
perting to be of United Commercial Agency. 
As regards the price of the bangles alleged 
to be lying in the -stall, the statement of the 
plaintiff is that he had purchased bangles 
worth Rs. 1,402.50 P. on 28-1-1973 from 
M/s. Om Bangles stores vide memo Ex. P. 2. 
He has further stated that he purchased 
bangles worth Rs. 3,715/- vide receipt Ex. 
P. 3 from one Lalnarayan Das Vaishya. He 
has, however, not cared to produce the pro- 
prietor of M/s. Om Bangles stores and Lal- 
narayan Das Vaishya nor has he proved the 
execution of the Bill Ex. P.1 and the receipts 
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Exs. P.2 and P.3 by their respective executants. 
In this state of evidence, we are saisfied that 
the plaintiff has not succeeded in preving even 
prima facie his claim for a sum of Rupees 
11,037.75 P. and the decree cannct be sus- 
tained. 


7. We may here point out that every court 
in dealing with an ex parte case sLould take 
good care to see that the plaintiff’s case is at 
least prima facie proved. Mere ebsence of 
the defendant particularly in the circum- 
stances of a case like the present one does not 
justify the presumption that the whole of the 
plaintiff’s case is true. Even the pleintiff fail- 
ed to make out a prima case anc (sic) the 
defendant is entitled ex debito justitiae to have 
such a decree set aside. It is no doubt the 
practice that no issues are framed but that 
does not absolve the plaintiff of bhis respon- 
sibility to prove his case. The plaintiff is 
bound to prove his case to the satisfaction of 
the court and his burden is not lightened mere- 
ly because the defendant is absert. After 
having given our careful consideration to the 
facts and circumstances of the case we ` are 
satisfied that the plaintiff has failed to prove 
his claim. 


8. Learned counsel for the respondent has 
submitted that his client was misled and he 
did not examine the full evidence az the case 
was ex parte and therefore the case may be 
remanded for recording more evidence. In 
support of his submission he has relied upon 
the following observations made in Sheonara- 
yan v. Kanhaiyalal, (AIR 1948 Nag 168): 


“Where the defendant does not appear and 
the court requires the plaintiff to addace prima 
facie evidence I think the court ought to warn 
the plaintiff that such evidence as he has 
adduced is not in the opinion of the court 
sufficient to establish a prima facie case. Un- 
less this is done it is evident that a plaintiff 
would be bound to adduce all his evidence 
and examine his witness as fully as he would 
in a defended case. It is quite evident even 
on the view which requires prima facie evi- 
dence in such cases, that the plaintiff need not 
prove his case in full. The- whole idea is that 
the Judge should take just enough evidence 
to satisfy himself that a prima facie case has 
been established. But I think in eny event 
the Judge should at least tell the plaintiff 
how much evidence he requires. Otherwise, 
as I say, the plaintiff will be bound -o adduce 
all his evidence in every undefended case and 
proceed as fully as he would have cone in a 
defended action. Also on doubtful questions 
like the present a plaintiff is likely to be 
misled.” 
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9. The above cited case was no doubt re- 
ed upon by a single Judge of this court (Tare, 
J. as he then was) in Mohanlal v. Unien 
of India, (1962 Jab LJ (SN) 269). But it may 
be observed that in Mohanlal’s case the ce- 
fendant did not file his written statement but 
cross-examined the plaintiff’s only witness, tie 
plaintiff himself. The trial court deliver=d 
the judgment which was termed ex parte and 
dismissed the suit on the ground that the case 
of the plaintiff was not proved. The learned 
Judge held that in fact it was not ex parte, as 
the defendant’s counsel had appeared aad 
cross-examined the plaintiff’s sole witness. It 
was further observed that the trial.court should 
have called upon the petitioner to adduce 
more evidence. The learned Judge went Jn 
to observe that the small cause Judge acted 
illegally in dismissing the suit without caution- 
ing the plaintiff that his oral assertion could 
not be relied upon and that more evidence was 
necessary. In this view of the matter the 
learned Judge set. aside -the decree passed 3y 
the trial court and remitted the case to it for 
giving an opportunity to the plaintiff to lead 
requisite evidence. 


10. With great respect we are unable to 
subscribe to this view. If it is held that in 
cases in which proceedings are taken ex parte 
against the defendant the Judge should tell the 
plaintiff how much evidence is required to 
prove his case, it would place the Judge in the 
position of an advisor to a party which law 
does not envisage. Unless the Judge cuts out 
or stops the evidence of the plaintiff, it is the 
duty of the plaintiff to produce all such evi- 
dence as he considers will prove his case. 


11. In this connection it would not be out 
of place to observe that even Bose, J. in AIR 
1948 Nag 168 had not accepted the extreme 
view enunciated by Hallifax A. J. C. in AIR 
1928 Nag 165 that where a defendant dees 
not appear a court is bound to pass a decree 
at once and that it is not necessary for the 
plaintiff to adduce any evidence at all. 


12. We are therefore, of the opinion that 
it was the duty of the plaintiff to prove ais 
case. We do not find substance in the res- 
pondent’s contention that because the case 
proceeded ex parte therefore, he thought that 
his own statement would be sufficient for gst- 


ting a decree. It was his duty to have pro- ` 


duced the persons from whom he had pm- 
.chased the articles and prove the bills for the 
same to substantiate his claim and also show 
that the act of the employees of the Corpoza- 
tion was illegal and unauthorised. Since tais 
has not been done, we cannot hold the plain- 
tiff’s case to have been proved: 
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13. Accordingly, we allow this appeal, set 
aside the judgment and decree by the lower 
Court and dismiss the: plaintiff's suit. But in 
the circumstances ‘of the case, we leave the 
parties to bear their own costs throughout.’ 

S. R. VYAS, J.:— 14. I entirely agree 
with the view taken by my learned brother 
Lodha, J., that this appeal should be allowed 


-and the judgment and decree passed by the 


trial court should be set aside. I would how- 
ever, like to add a few words of my own. 


15. When pursuant to the suit being heard 
ex parte, an ex parte decree is passed against 
the defendant, he has a remedy of getting the 
ex parte decree set aside under the provisions 
of O. 9, R. 13, C. P. C. He can, no doubt, 
also appeal under sub-s. (2) of S. 96, C. P. C., 
but in the event of such an appeal being filed, 
all that he can urge is that the decree, as it 
stands, is not justified. He cannot ordinarily 
question the propriety of the suit being pro- 
ceeded ex parte. He also cannot be heard to 
contend that there was sufficient cause for his 
non-appearance when the suit was heard and 
decreed ex parte. This question has already 
been dealt with by my learned brother, and 
I need not repeat what he has already stated. 

16. Even when a suit is heard ex parte and 
there is no one to challenge the ex parte evi- 
dence given. by the plaintiff and/or his wit- 
nesses, the question may be as to what is the 
quantum and nature of evidence that would 
be sufficient for decreeing the plaintiff’s claim. 
My learned Brother Lodha, J., has referred 
to some decisions of this court and, while 
disagreeing with the view taken by Tare, J. 
(as he then was) has held that in such cases 
it is not necessary for the Court to tell the 
plaintiff in advance as to how much evidence 
will be sufficient for his claim being accepted. 
I entirely agree with this view. 

17. While the ex parte evidence is being | 
recorded it is for the plaintiff to decide as to 
what should be the kind and extent of evi- 
dence which will satisfy the Court for hold- 
ing that his claim deserves to be decreed. 
There is no duty cast upon the Court to tell 
at every stage of recording the ex parte evi- 
dence that the evidence given by the plaintiff 
is either sufficient or more evidence is neces- 
sary. ‘The fact that the defendant is absent 
and has not joined any issue with the plaintiff 
does not in any way lessen the plaintiff’s bur- 
den for proving his case. He must adduce 
all such evidence. which, under any circum- 
stance, should satisfy the court that his claim 
is genuine and deserves to be decreed. There 
is, as already stated above, no legal duty cast 
upon the court at any stage of the ex parte 
trial -of the suit to warn the plaintiff in ad- 
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vance that the evidence adduced by him in 
the ex parte proceedings is either insufficient 
or unreliable,.and that if he wants a decree, 
some additional and reliable evidence should 
‘be adduced by him. ; 


18. In this case, as already held by my 
learned brother Lodha, J., the evidence given 
by the plaintiff is insufficient to support the 
decree passed by the trial court in his favour. 
In my opinion, therefore, this appeal should 
be allowed; the ex parte decree passed by the 
trial court be set aside and the plaintiff’s suit 
be dismissed. There will be no order as to 
costs incurred by both the parties through- 
out.. s a 
19.- In this case the plaintiff had sued asa 
‘pauper. A copy of the decree passed in this 
appeal be forwarded to the Collector as re- 
quired by O. si R 14, C P, C. 

Appeal allowed. 
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Firm Dharamchand Ramesh Chand, Appli- 
cant v. Babulal ae Moghiya, Opposite 
Parties. 

Civil Revn. No. 39 of 1971, D/- 5-1-1977. 


M. P. (Anusuchit Jati Tatha Anusuchit Jan 
Jati) Rini Sahayata Adhiniyam (12 of 1967), 
S. 2 (6) — Member of Mogia Tribe residing in 
district of Guna cannot be deemed to be mem- 
ber of Scheduled Tribe — (Constitution of 
India, Art. 842 — Constitution (Scheduled 
Tribes) Order, 1950, para 2). 

So far as the district of Guna is enuearied: 
Mogia has not been included in the list of 
Scheduled. Tribes. Para 2 of the Order 1950 
clearly lays down that the tribal communities 
specified in a particular part shall be deemed 
to be scheduled tribes so far as regards mem- 
bers thereof residing in the localities specified 
in relation to them respectively in those parts 
of that Schedule. The language of this para, 
therefore, leaves no doubt that the particular 
tribes residing in particular localities or in the 
whole State as the case may be, shall be deem- 
ed to be Scheduled Tribes as specified in the 
various Parts to the Schedule. Article 342 (1) 
has to be read along with para 2 of the Order. 
In this view of the matter, members of Mogia 
Tribe residing in the district of Guna shall not 


*(Against order of Vijay Shankar Pyasi, Civil 
Judge, Class 1, Guna, D/- 21-7-1970). 
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be deemed to be members of Scheduled Tribe, 
for purpose of application of the M. P. 
Adhiniyam. (Para 7) 

N. K. Jain, for Applicant; H. G. Mishra, for 
Opposite Parties. 

ORDER :— The only point involved in this 
revision by the plaintiff from an order by the 
Civil Judge, Class I, Guna is whether the non- 
petitioner being a member of Moghya com- 
munity belongs to Scheduled tribe im terms of 
the Constitution (Scheduled Tribes) Order, 1950 
issued by the President of India in exercise of 
the powers conferred by Cl. 1 of A-t. 342 of 
the Constitution. 


2. The lower Court has held tha> since in 
several districts of Madhya Pradesh Moghya or 
Mogia has been notified as a Schedu.ed Tribe, 
it will be deemed, for the purposes of the ap- 
plication of the Madhya Pradesh Anusuchit 
Jan Jati Rini Sahayata Adhiniyam, 1967 that 
a member of Moghya community wherever 
residing in the State is a member of the Sche- 
duled Tribe. | 


3. The learned counsel for the. petitioner, 
however, urges that the non-petitioner no doubt 
a Moghya, is a resident in the district of Guna 
in respect of which only the follow:ng tribes 
namely :— 


(1) Gond. 

(2) Korku. 

(3) Seharia. 
have been declared as Scheduled T-ibes and 
not Mogia. 


4. Article 342 (1) of the Constiution of 
India reads as under :— 


“342 (1). The President may with sespect of 
any State or Union territory and where it is a 
State after consultation with the Governor 
thereof, by public notification, specify the tribes 
or tribal communities or parts of cr groups 
within tribes or tribal communities waich shall 
for the purposes of this Constitution be deem- 
ed to be Scheduled Tribes in relatioa to that 
State or Union territory, as the case may be.” 


5. At this stage I may also refer to Para 2 
of the Constitution Scheduled Tribes Order, 
1950. It reads as under :— 


“The tribes or tribal communities, or parts 
of, or groups within, tribes or tribal com- 
munities, specified in Parts I to XH to the Sche- 
dule to this Order shall, in relaticn to the 
States to which those Parts respectively relate, 
be deemed to be Scheduled Tribes zo far as 
regards members thereof resident in the loca- 
lities specified in relation to them respectively 
in those parts of that Schedule.” i 


6. Part VI of the Schedule deals with 
Madhya Pradesh. : Here I might tead para 
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No. 1 of Part VI in which there is a reference 
to the district of Guna :— 

‘In the districts of Bhind......Guna......i- 

(1) Gond. 

(2) Korku. 

(3) Seharia. 
‘7, Thus it is clear that so far as the distri=t 
of Guna is concerned, Mogia has not been i+ 
cluded in the list of Scheduled Tribes. Para 2 
of the Order 
above clearly lays down that the tribal com- 
munities specified in a particular part shall be 
deemed to be scheduled tribes so far as rè- 
gards members thereof residing in the locai- 
ties specified in relation to them respectively in 
those parts of that Schedule. The language =f 
this para, therefore, leaves no doubt that the 
particular tribes residing in particular localities 
or in the whole State as the case may be, shall 
be deemed to be Scheduled Tribes as specified 
in the various Parts to the Schedule. Art. 342 
(1) has to be read along with para 2 of tre 
Order. In this view of the matter, I am =f 
opinion that members of Mogia Tribe residiag 
in the district of Guna shall not be deemed fo 
e members of Scheduled Tribe. 


8. In the result, I allow this revision appli- 
cation, set aside the order by the court belcw 
and send the case back to it for disposal zc- 
cording to law. There will be no order as to 
costs of this revision. l 



















Revision allowed. 
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- Shakoor Khan and others, Appellants v. Ren 
Mohan and others, Respondents. 


Second Appeal No. 219 of 1967, D/- 29-1 l- 
1976." 


Civil P. C. (1908), O. 22, R. 9 — Abatement 
of appeal — Decree appealed agamst joint and 
indivisible — Appeal abating against one zp- 
pellant — Entire appeal must be held to heve 
abated. 

The decree passed by the trial ‘court was for 
possession against all defendants jointly and 
not for specific shares in the land against in=i- 
vidual defendants. The decree was thus joint 
and indivisible. On the death of an appellent 
during pendency of the appeal against the 


°(A gainst. Order of M. P. Bhatnagar, Ist 
Addl. Dist. J., Bhopal at Vidisha, D/- 23-6- 
1967). 
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Shakoor Khan v. Ram Mohan (C. M. Lodha J.) 


1950 which I have extracte] 
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decree, his legal representatives having not been 
brought on record and the decree being a joint, 
one part of the decree became final by reason 
of the abatement.. The entire .appeal was, 
therefore, held to have abated. AIR 1971 SC 
742, Dist.; AIR 1975 SC 733, Fol. 


l (Paras 5, 6) 
Cases Referred : Chronological Paras 
AIR 1975 SC 733 6 
AIR 1971 SC 742 6 


J. P. Sharma, for Appellants; A. R. Naokar, 
for Respondents. 

JUDGMENT :— A preliminary objection 
has been raised by the counsel for the respond- 
ents that the whole appeal has abated on ac- 
count of the failure on the part of the appel- 
fants to bring on record the legal representa- 
tives of the deceased Ibrahim Khan (appellant 
No. 3) who died in May 1973. It is, therefore, 
necessary to first dispose of the preliminary 
objection. 

2. The facts of the case are, that one 
Bakshilal filed a suit for possession, permanent 
injunction and mesne profits against Shakoor 
Khan, Akbar Khan, Ibrahim Khan and Hadi 
Khan on 17-9-1954. That suit was registered 
as Civil Suit No. 215 of 1954 and it resulted 
in a decree in favour of Bakshi Lal by the 
first appellate Court, namely, Additional Dis- 
trict Judge, Vidisha on 18-1-58. It is, however, 
important to.note that only a decree for per- 
manent injunction was passed as it was held 
that the plaintiff would be deemed to be in 
possession. The matter went in appeal before 
the High Court, but the decree passed by the 
Additional Judge was kept intact. Bakshi: Lal 
thereafter filed an application in execution fot 
possession of the land on the basis of the 
decree for permanent injunction granted in his 
favour. That application was dismissed and 
this led to the filation of the present suit for 
possession against the four defendants. The 


_ trial Court, namely Civil Judge Class II Ganj 


Basoda decreed the suit for possession by his 
judgment dated 12-11-1965. -The defendant 
filed appeal which was dismissed by the First 
Additional District Judge, Bhopal, on 23-6-1967 
and this is defendants’ second appeal. 

3. It may be mentioned here that defendant 
No. 1 Shakoor Khan died during pendency of 


-this appeal and his legal representatives Mst. 


Habiban Bi and others have been brought on 
record. Thereafter as already stated above, 
defendant-appellant No. 3 Ibrahim Khan also 
died in May 1973. An application for bringing 
on record his legal representatives was made on 
5-2-1976 and it is supported by affidavit of 
Moosa Bhai one of the sons of Ibrahim Khan. 
The application is being opposed on behalf of 
the respondents as hopelessly barred by time. 
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The legal representatives of Ibrahim Khan have 
also made an application for setting . aside 
abatement under O. ‘22, R. 9, C. P. C. These 
two applications under O.'22, R. 3 and O. 22, 
R. 9 are registered as I. A. Nos. 401/76 and 
489/76. 

‘4. The grounds taken in the applications 
under O. 22 are that the applicants, namely, 
legal representatives of Ibrahim Khan had no 
knowledge about pendency of this appeal and 
that they came to know about it on 6-12-1975 
when one Salimuddin, son of Shakoor Khan 
went to the village Mehmuda where the ap- 
plicants are residing and informed them about 
the pendency of this appeal. Even after getting 
information on 6-12-1975 an application under 
©. 22, R. 3 has been made after 2 months and 
no explanation has been given for this delay. 
No affidavit of Salimuddin has been filed in 
support of the application. The appellant 
No. 2 Akbar Khan is the brother of deceased 
Ibrahim Khan and is living in the same village 


as the applicants. It is therefore, impossible 


to believe that the applicants could not have 
come to know of the pendency of this appeal 
from Akbar Khan, their own uncle. No affi- 
davit of Akbar Khan has been filed to show 
that he was not in touch with his nephews 
during this period of 3 years after the death 
of Ibrahim Khan. The applicants have mis- 
erably failed -to make out a case for setting 
aside abatement and for impleading legal re- 
presentatives of the deceased Ibrahim Khan 
after such an inordinate delay of 3 years. Ac- 
cordingly, I dismiss the applications I. A. Nos. 
401/76 and 489/76 and hold that the appeal 
has abated as against Ibrahim Khan. 


5, Now the question to be considered is 
whether the appeal has partially abated or has 
abated as a whole. 
decree for possession against all the defendants 
and not for specific shares against individual 
defendants. The trial court has also passed 
a decree for possession against all the defend- 
ants jointly and not for specific shares in the 


land against:individual defendants. The decree ` 


is thus joint and indivisible. In such circum- 
stances, if the decree is held to have become 
final as against Ibrahim Khan and the appeal 
on behalf of the surviving defendant-appellants 
is accepted then there- would be conflicting 
-ldecrees. There is thus no escape from the con- 
clusion that the appeal having abated qua the 
interest of Ibrahim Khan, it must be taken to 
have abated as a whole. 

6. Learned counsel for the appellants relied 
on Mahabir Prasad v. Jage Ram, (AIR 1971 
SC 742) in support of his contention that since 
all the defendants are jointly interested in the 
`- decree, failure to bring on record the heirs of 


Bank of India v. Binod Steel Ltd. 
-one of thèm would not divest the appellate Coury 


The suit was for joint- 


A.I. R. 


of its jurisdiction to pass decree uncer appeal 
under O. 41, R. 4, C. P. C. However, on ex- 
amination of the authority relied upon by the 
learned counsel, I find that the faccs of that 
case are completely distinguishable: In that 
case, it was held that competence cf the ap- 
pellate court to pass a decree appropriate to 
the nature of the dispute in an appeal filed by 
one of several persons against whorm..a decree 
is made on a ground which is common to him 
and others is not lost merely because of the 
person who was jointly interested in the claim 
has been made a party-respondent and on his 
death his heirs have not been brought on the 
record. That power may be exerc&Bed when 
other persons who were parties to the pro- 
ceeding before the subordinate court and 
against whom a decree proceeded on a ground 
which was common to the appellant and to 
those’ other persons aré either not impleaded 
as parties to the appeal or are impleaded as 
respondents. In the present case, Ibrahim Khan 
was an appellant and on his having died pend- 
ing the appeal and his legal representatives hav- 
ing not been brought on record and fhe decree 
being. a joint one part of the decree having 
become final by reason of the abatement, the}. 
entire appeal must be held to have ébated. I 
am fortified in this view by Hariher Prasad 
Singh v. Balmiki Prasad Singh, (AIR 1975 SC 
733). 

7. My conclusion, therefore, is that the en- 
tire appeal has abated and the same is hereby 
dismissed as such. However, in the circum- 
stances of the case, there will be no order as 
to costs. 

Appeal dismissed. 


En 
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C. KONDAIAH AND B. R. DUBE, JJ. 

Bank of India, Applicant v. M/s. Binod Steel 
Ltd. and another, Opposite Party. 

Miscellaneous Case, No. 58/1976, DJ- 29-9« 
1976. - i 

Contract Act (1872), S. 176 — Pledge and 
mortgage of moveables by company in favour 
of bank — Though actual possession is left 
with company it is for and on behalf of bank 
which is secured creditor — Moveables cannot 
be attached and sold for satisfaction ef claims 
of other creditors of company without first 
satisfying claim of bank. AIR 1971 SC 1216 
and AIR 1969 Mys 280, Followed; AIR 1965 . 
Madh Pra 49, Distinguished — (Trensfer of 
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Property Act (1882), S. 58 — Mortgage of 
moveables). 


Cases Referred : Chronological Pares 


AIR 1971 SC 1210 : 1971 SCD 868 6 
AIR 1969 Mys 280 : 40 Com Cas 466 7 
AIR 1965 Madh Pra 40 : 1964 Jab LJ 563 $ 


K. A. Chitale with S. C. Consul, for Ap- 
plicant; G. S. Solanki, Dy. G. A., for Opposite 
Party. ; : 


KONDAIAH, J. :— The petitioner, the Bank 
of India, seeks in this petition under Arts. 226 
and 227 of the Constitution of India to quash 
the order of the Sub-Divisional Officer, Indore 
dated 28-1-1976 confirming the order of tke 
Additional Tahsildar, Indore, dated 26-11-1975 
rejecting its application not to attach the machi- 
nery of the M/s. Binod Steel Ltd. Compary 
and directing the recovery of a-sum of Rupees 
25,765.78 P. due and payable by the Compary 
to the workers towards their wages for the 
month of March 1975 by attachment and sale 
of the machinery. 


2. The first respondent M/s. Binod Stel 
Ltd. Company had borrowed on mortgage of 
its machinery, a sum of Rs. 33 lacs on various 
debts from the petitioner Bank. The Com 
pany had closed its business on April 11, 1975. 
The Payment of Wages Inspector has raised a 
demand of Rs. 25,765.78 P. against M/s. Bincd 
Steel Limited Company towards the amouct 


of wages due-and payable by the Company <0 — 
the ‘workers for the month of March 1975. 


The amount also includes some compensaticn 
payable by the Company. The Payment Jf 
Wages Inspector moved the Additional Tahs-J- 
dar, Indore for recovery of Rs. 25,765.78 2. 
from M/s. Binod Steel Ltd. Co. having recourse 
to the provisions of the Land Revenue Code. 
The Additional Tahsildar took steps to attach 
the machinery and other moveables belonging 
to the Company and bring the same for public 
auction. At that stage the petitioner Bank o3- 
jected to the recovery proceedings initiated by 
the Additional Tahsildar under the Land R=- 
venue Code. The ground on which the pei- 
tioner Bank objected to the recovery proceel- 
ings is that it is a secured creditor having o3- 
tained a pledge or mortgage of all the move- 
ables belonging to the Company and the rz- 
venue authorities or any other creditor has no 


tight to proceed against the machinery and 


other moveables of the Company without satis- 
fying the claim and debt of the Bank. The 
Additional Tahsildar dismissed the objectien 
raised by the petitioner and proceeded to attach 
the moveables and bring the same for sale. 
Agetieved by the decision of the Additional 
Tahsildar, the petitioner appealed to the Sus- 
Divisional Officer, Indore, who held that the 
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Additional Tahsildar was competent to -attach 
(Paras: 4, 5, ©) 
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and auctión the moveable property of M/s, 
Binod Steel Limited Company and the peti- 
tioner Bank is competent to receive any balance 
amount of the sale proceeds after satisfying 
the debt of the workers. Hence this writ peti- 
tion. 

3. The sum and substance of the conten- 
tion of Shri K. A. Chitale, learned counsel for 
the petitioner is that the petitioner is the ple- 
dgee or mortgagee of the machinery and other 
movables of the Company and the possession 
of such moveables after the pledge or mort- 
gage is for or on behalf of the Bank and, 
therefore, no proceedings by any creditor 
against the Company.can be made in respect of 
the pledge: of the machinery under other modes 
and conséquently the orders of the Additional 
Tahsildar and that of the Sub-Divisional Offi- 
cer are without jurisdiction and void and, 
therefore, liable to be quashed. This claim of 


_ the petitioner is resisted by the learned Deputy 


Government Advocate contending inter alia 
that the revenue authorities ate empowered to 
have resort to the provisions of the Land Re- 
venue Code in respect of the amount of Rupees 


‘25,765.78 P. due to the- workers from the 


Company and the petitioner-Bank is not en- 
titled or justified to raise any objection and it 
is entitled only to the excess and surplus sale 
proceeds after satisfying the debt due to the 
workers. 

4. Upon the respective contentions of the, 
parties, the question that falls for decision 
is whether on the facts and in the circum- 
stances, the revenue authorities are empower- 
ed fo attach and sell the machinery and other 
moveables of the M/s. Binod Stee] Ltd. Co., 
which were pledged and mortgaged to the peti- 
tioner-Bank for recovery of Rs. 25,765.78 P. 
due to the workers and employees of the Com- 
pany without satisfying the debt due and vay, 
able to the Bank. ` 

5. It admits of no doubt that the petitioner- 
Bank had taken pledges and mortgages of 
machinery and other moveable properties and 
advanced a sum of Rs. 33 lacs to M/s. Binod 
Steel Ltd. Co. on several dates. The petitioner- 
Bank instead- of taking physical possession of 
the pledged moveables of the Company has 
permitted the Company itself to be in posses- 
sion of the machinery and other moveables for 
and on behalf of the Bank. The Company was 
closed down on 11-4-1975, A sum of Rupees 
25,765.78 P. is no doubt due and payable to 
the workers and employees of the Company 
for the wages towards the month of March 
1975 and compensation. The debt due and 
payable to the petitioner-Bank had come into 
existence even prior to the incident of liability 
of the Company towards the workers. 
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6. That apart, the Bank stands in the posi- 
tion of a secured creditor. The legal posses- 
sion and custody `of the machinery and other 
moveablés of the Corapany, which were under 
a pledge, must be held to be in the Bank it- 
self. The physical possession of the move- 
ables and the machinery of the Company may 
be with the Company but in the eye of law the 
Company must be deemed to be in possession 
of the same for and on behalf of the Bank, the 
pledgee and the mortgagee. .That apart, we 
may add that the possession is according to the 
terms of the Contract Act. The Company has 
in fact agreed to be in possession of the move- 
ables and the machinery for-and on behalf. of 
the Bank. The legal entity that is entitled to 
be in possession of these moveables must be 
the Bank and none else. The initiation of re- 
covery proceedings by the Tahsildar in respect 
of the amount due and payable by the Com- 
pany to the workers is on the assumption that 
the machinery and moveables of the Company 
really belong to and are in the possession of 
the Company itself. This conception of the 
revenue authorities is erroneous and illegal. 


The legal rights of the Bank who is the pledgee, 


and who is the custodia legis of the machinery 
and the moveables, have been ignored. The 
respondents 3 and 4 did not approach the 
question with the correct principles of law in 
Tejecting the objection raised by the Bank. 
Either the workers, who are considered to be 
. the creditors of the Company or the authorities 
-on behalf of the workers who initiated recovery 
proceedings, have no legal right to proceed 
against the property of the Bank or any pro- 
perty in which the Bank has got the custody 
and legal possession. They can at the most 
proceed against the property belonging to the 
Company or which is in its possession in its 
own right, otherwise not. The right to possess 
moveables and the machinery in the present 
case is vested in the Rank. No one can touch 
the pledged property until the claim of the 
Bank is satisfied. The misconception entertain- 
ed by the respondents 8 and. 4 is that they do 
not find any difference in law between the 
mortgage of a moveable property and that of 
immoveable property. In respect‘ of the im- 
moveable property, the mortgagor has got an 
equity of redemption. The creditor can cer- 
tainly bring that property to sell subject to the 
rights of the mortgages. That situation is not 
applicable to the case of moveable property. 
The Jawrelating to moveable properties has 


been well settled in Bank of Bihar v. State ‘of . 


Bihar, (AIR 1971 SC 1210). The Patna High 
Court took the view just now advanced before 
us for and on behalf of the respondents. That 
view was held to be erroneous and illegal by 
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the Supreme Courtin the aforesaid case. The 
learned Judge, Grover, J., who spoke for the 
Court ruled at page 1213 thus :— 

“In our judgment the High Court is in errot 
in considering that- the rights of the pawnee 
who had parted with money in favour of the 
pawnor on the security of the gocds can be 


defeated by the goods being lawfully seized by 


the Government and the money, bzing made 
available to other creditors of the pawnop 
without the claim of the pawnee being fully 
satisfied. The pawnee has special property and 
a lien which is not of ordinary natare on the 
goods and so long as his claim is nət satisfied 
no other creditor of the pawnor has any right 
to take away the goods or its price. After the 
goods had been seized by the Government: it 
was bound to pay the amount due tc the plain- 
tiff and the balance could have been made 
available to satisfy the claim of other creditors 
of the pawnor. But by a mere act of lawful 
seizure the Government could not deprive the 
plaintiff of the amount which was secured by 
the pledge of the goods to it. As the act of 
the Government resulted in deprivation of the 
amount to which the plaintiff was entitled it 
was bound to reimburse the plaintiff for such 


‘amount which the plaintiff in ordinary course 


would have realized by-sale of the goods pledg- 
ed with it on the pawnor making a default in 
payment of debt. 


The approach of the trial Court was un- 

exceptionable. The plaintiff’s right as a pawnee 
could not be extinguished by the seizure of the 
goods in its possession inasmuch as he pledge 
of the goods was not meant to replace-the liabi- 
lity under the cash credit agreement. It was 
intended to give the plaintiff a primary right 
to sell the goods in satisfaction of the liability 
of the pawnor, The Cane Commissioner who 
was an unsecured creditor could not have any 
higher rights than the pawnor and was entitled 
only to the surplus’ money after satisfaction of: 
the plaintiff’s dues.” 
In view of the aforesaid decision of the Sup- 
treme Court, it must be held that what has 
been done by respondents 3 and 4 is Tegal and 
unjustified. and without jurisdiction. The re- 
venue authorities may if they so choose or - 
desire, pay the entire amount due ahd payable 
to the Bank, take possession of the moveable 
property of the Company and procezd against 
it. In the present case the responderts are not 
prepared to pay the debt due to the Bank but 
at the same time desire to proceed against the 
pledged machinery and other moveables of the 
Company, which are in legal pamnedy and pos- 
session of the Bank. 

7. We may notice in this štet the deci- 
sion of the Mysore High Court in In the matter 
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of Sree Yellamma Cotton, Woollen and Silk 
Mills Co. Ltd. (AIR 1969 Mys 280). At page 
287, the learned Judge, A. Narayana Pai, J. (as 
he then was) observed thus :— 


“In the case of Hypothecation of pledges of 
movable goods, there is no doubt about the 
creditor’s right to take possession, to retain pos- 
session and to sell the goods directly without 
the intervention of Court for the purpose of 
recovering his dues. The position in the case 
of regular pledge completed by possession is 
undoubted and set out in the relevant sections 
of the Contract Act. Hypothecation is only 
extended idea of a pledge, the creditor permit- 
ting the debtor to retain possession either on 
behalf of or in trust for himself (the creditor). 

Hence, so far as the movables actually cover- 
ed. by the hypothecation deeds are concerned, 
there can be no doubt that the Bank is en- 
titled to retain possession and also to exercise 
the right of private sale.” ak: 

8. The decision of a Division Bench of this 
Court in State Bank of Indore v. Regional Pro- 
vident Fund Commissioner, (AIR 1965 Madh 
Pra 40) strongly relied upon: by the Deputy 
Government Advocate does not assist him. That 
was a case of immoveable property. We have 


already pointed out the difference and distinc- 


tion between the case ‘of hypothecation of 
moveable and immoveable property. 

9. For all the reasons stated, we have no 
hesitation to hold that the impugned orders are 
illegal, erroneous and without jurisdiction and 
ate liable to be quashed. In the result we 
quash the impugned order (Annexures M & O} 
and issue a mandamus directing the respond- 
ents 2, 3 and 4 not to proceed against the 
machinery and other moveables pledged by the 
first respondent-Company to the petitioner. This 
writ petition is allowed with costs. Counsel’s 
fee Rs. 200/- if certified. The amount of- secu- 
rity deposit be refunded to the petitioner. 

Petition allowed. 
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Laxmi Narayan, Applicant v. Baburam, Ot 
posite Party. 
Civil Revn. No. 157 of 1974, DJ- 21-4-1976.? 


Civil P. C. (4908), O. 18, R. 3 — Election to 
reserve rebuttal evidence — Stage at which 


*(Against Order of N. D. Goyal, 3rd Civil 
J. Class 2, Gwalior in Civil Suit No. 104-A 
of 1973, D/- 12-2-1974). 
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court must be apprised. AIR 1971 Mys 17 
and AIR 1970 Raj 278 and AIR 1969 Andh 
Pra 82, Not followed. 


Rule 3 gives the party beginning a right to 
elect one out of the two courses open to him 
and to procéed according to that elected course. 
The following of a particular course is preced- 
ed by the act of electing that course. The 
result is that the stage of election is preceded 


.by the leading of evidence the natural conse- - 


quence whereof is that the intimation of that 
election to the Court should also be at that 
stage, otherwise there is no meaning in it. 
Thus the stage when the party beginning the 
evidence has to apprise the Court of his elec- 
tion to reserve his rebuttal evidence is when 
he begins. Civil Revn. No. 129 of 1968, D/-. 
23-10-1970 (Madh Pra), Followed; AIR 1971 
Mys 17 and AIR 1970 Raj 278 and AIR 1969 
Andh Pra 82, Not followed. (Paras 7, 8) 


Cases Referred: Chronological Paras ` 
AIR 1971 Mys 17 : (1970) 2 Mys LJ 201 8 


(1970) Civil Revn. No. 129 of 1968, D/- 23-10- 
1970 (Madh Pra) 8 


AIR 1970 Raj 278 ; 8 
AIR 1969 Andh Pra 82: 1969 Andh LT 
. 165 a 8 


V. N. Phatak, for Applicant; K. L. Batham, 
for Opposite Party. 


ORDER :— This is defendant’s revision 
directed against the order of the Civil Judge 
Class If in Civil Original Suit No. 104A/73 
dated 12-2-1974. 


2. Succinctly put the facts essential for the - 
decision of this revision are these: The plain- 
tiff-non-applicant has filed a suit for ejectment 
and recovery of rent against the applicant 
wherein various issues have been framed, the 
burden of proving some of which is on the 
plaintiff and of some on the defendant. The 
plaintiff began his’ evidence and on 12-2-1974 
when he closed his evidence, he stated that he 
was reserving his right to produce evidence in 
rebuttal on issue Nos. l(a), 1(b), 4(b) and 5, 
the onus of proof of which is on the defend- 
ant. The trial Court vide the impugned order 
while reserving plaintiff’s right of leading evi- 
dence in rebuttal fixed the case for defendant’s 
evidence. 


3. The defendant after closure of his evi- 
dence on 5-3-1974 made an application on 23-3- 
1974 before the Trial Court for reviewing its 
impugned order dated 12-2-1974 whereby the 
plaintiff was allowed to reserve his right of 
rebuttal as aforesaid and for setting aside that 
order. That application is yet pending for deci- 
sion and in the meanwhile this revision has 
been filed. 
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4. The argument of the learned counsel for 
the applicant was two-fold; firstly that the 
Stage for reservation was when the plaintiff 
began his evidence, and secondly that when the 
plaintiff had, in fact, led evidence on all the 
issues including those the burden of which is 
on the defendant, under the garb of rebuttal 
plaintiff will have an opportunity to fill in the 
lacuna left in his evidence. It was also argued 


_ by the learned counsel that the impugned order 


was passed without having afforded the defend- 
ant an opportunity of hearing him on this 
question. 

5. As regards the last contention, it is men- 
tioned to be rejected. Had this been a fact, 
this being an important ground for the review 


_of the order, would have teen mentioned in 


~- 


the fore-referred application dated 23-3-1974 
of the applicant. Further in that application, 
it is mentioned that the impugned order was 
passed despite his objection which indicates 
that parties were heard. 

6. While contesting the other fore-referred 
argument of the learned counsel for the de- 
fendant, the learned counsel for the plaintiff 
contended that there is no stage prescribed in 
O. 18, R. 3, C. P. C. for reservation. It could 
be reserved by the plaintiff before the defend- 


. ant had begun his evidence and that the plain- 


tif. in fact, did not lead any evidence on 
issues of which the onus of proof is on the 
defendant. 

7. The question of stage at- which the party 
beginning is required to state about the reser- 
vation of his rebuttal evidence involves inter- 
pretation of O. 18, R. 3, C. P. C. which reads 
as under :-— 


“R. 3. Where there are several issues, the 
burden of proving some of which lies on the 
other party, the party beginning may at 
his option, either produce his evidence on those 
issues or reserve it by way of answer to the 
evidence produced by the other party: and in 
the latter case, the party beginning may pro- 
duce evidence on those issues after the other 
party has produced all his evidence, and the 
other party may then rely especially on the 
evidence so produced by the party beginning; 
but the party beginning will then be entitled to 
rely generally on the whole case.” 

The expression of significant relevance in the 
fore-quoted provision is “may in its option, 
either produce his evidence on those issues or 
reserve it.” This gives the party beginning a 
right to elect one out of the two courses open 
to him and to proceed according to that elect- 
ed course. The following of a particular course 
is preceded by the act of electing that course. 
A man has to elect which way he has to go 
only when he is standing at the crossroad. So 
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that is the point at which he has to elect. The 
upshot of this discussion is that the stage of 
election is preceded by the leading of evidence 
the natural consequence whereof is that the 
intimation of that election to the Court should 
also be at that stage, otherwise there is no 
meaning in it. The object behind intimation 
is that the other party must know it, so that 
he may have a fair opportunity to plan his 
evidence accordingly and cross-examination of 
opposite party’s witnesses is one in that plan- 
ning. The basic object of the rules of pro- 
cedure is that each party must have a fair 
notice of the case of the other side and a fair 
opportunity of meeting it. If the intimation 
is to be given after the closure of the evidence 
of the party beginning, the very fore-observed 
purpose of the intimation would be frustrated 
and the other party is likely to be prejudiced. 

8. Thus, in the light of the foregoing dis- 
cussion, in my opinion the stage when the party 
beginning the evidence has to apprise the Court 
of his election to reserve his rebuttal evidence 
is when he begins. In Civil Revn. No. 129 of 
1968 decided on 28-10-1970 (Madh Pra) it 
has been held:— 

“The party beginning must elect at the time 

of beginning whether it will produce evidence 
on all the issues, or only on those the burden 
of proving which rests on him and the reserva- 
tion is allowed when the other party has closed 
his evidence.” 
Some of the High Courts viz. in AIR 1971 Mys 
17; AIR 1970 Raj 278; AIR 1969 Andh Pra 
82, have taken a different view. The aforesaid 
decision of this Court is not reported. It is, 
therefore, likely that the non-applicant labour- 
ing under a wrong impression about the stage 
might have declared the election at the close 
of his evidence before the beginning of the evi- 
dence of the applicant. But the trial Court 
ought to have examined whether the plaintiff 
had not led evidence on issues, the burden of 
proving which was on the defendant before 
passing the impugned order. It does not appear 
from the impugned order that the trial Court 
did apply its mind to that aspect. 


9. The rules of procedure are the handmaid 
of the administration of justice and, therefore, 
in the interest of justice in the light of the cir- 
cumstances of this case the plaintiff despite the 
fact that he did not intimate about his election 
at the stage of beginning of his evidence be 
permitted to lead evidence in rebuttal, but at 
least it should be ascertained whether he, in 
fact, reserved that evidence and did not lead 
his evidence on the issues in question. 

10. In the light of the foregoing discussion 
I am of the view that this revision should be 
allowed and it is accordingly allowed. The 
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impugned order is set aside. The trial Court is 
directed to hear the parties and after consider- 
ing the matter from the aspect whether the 
plaintiff had in fact led evidence on issues men- 
tioned in para. 2 above or not, decide the ques- 
tion of permitting the plaintiff to lead evidence 
in rebuttal of these issues. I make no order 
as to costs in the circumstances of the case. 
Order accordingly 
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SHIV DAYAL, C. J. AND 
K. K. DUBEY, J. 


Mehr Taj Nawab Sultan, Petitioner v. The 
State of M. P. and others, Respondents. 


Misc. Petn. No. 211 of 1971, D/- 22-3-1977. 


(A) Constitution of India, Art. 226 — Pro- 
ceedings under, to quash order of competem 
Authority under Ss. 9 and 10 of M. P. Ceiling 
on Agricultural Holdings Act — Scope of — 
Not an original suit nor like an appeal arising 
from a suit —- High Court’s power limited 
to see whether competent Authority acted 
without jurisdiction or in excess of jurisdic- 
tion when it rejected petitioner’s objection. 

(Para 17) 

(B) M. P. Ceiling on Agricultural Hoid- 
ings Act (20 of 1960), Ss. 9 and 10 — Juris- 
diction of Competent Authority under — Ex- 
tent of. 


The Competent Authority under the Ceilinz 
Act cannot adjudicate upon the question o£ 
ownership. The Act has not conferred an7 
such jurisdiction upon him. In order to deter- 
mine whether a person is a “holder” within 
the meaning of S. 9 the Competent Authority 
can only proceed on the basis of the revenu= 
record. Under M. P. Land Revenue Cod2 
of 1959 there is only a single class of tenure 
holders called the “Bhumiswami.” 


; (Para 18) 
In compliance with notice under S. 9, tha 
petitioner, the daughter of condom Ruler cf 
princely State furnished returns in respect cf 
lands held by her in “‘Bhumiswami’ rights ani 
did not furnish return in respect of such agri- 
cultural lands as she claimed to be holding as 
“Rulers? private property”. “Petitioner chal- 
lenged the jurisdiction of Competent Authc- 
rity to require her to furnish return in  Tespect 
of such property. 


Held : the Competent Authority could enter 
into the niceties of the dispute of ownershis 
arising between the parties. Within their 
limited jurisdiction, the Competent Authority 
and the Board of Revenue were not in error 
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when they regarded the petitioner as a tenure- 


` holder (Bhumiswami) for the purposes of the 


Ceiling Act and, therefore, a “holder” within 
the meaning of Ss. 9 and 10 of the Act. The 
petitioner has no case for a writ. She may, 
if so advised, take recourse to appropriate re- 
medy for declaration that she is still entitled 
to “full ownership” of the lands in question 
(which are contained in the inventory made 
and agreed upon under Art. V of the Merger 
(Paras 20, 23) 
(C) Constitution of India, Art. 363 — Bar 
under — Any. dispute arising out of Merger 
agreements, covenants, engagements etc. is be- 
yond competence of Courts to enquire into. 
ATR 1952 SC 252; AIR 1961 SC 775, Rel. on. 
(Para 22) 
(D) Constitution of India, Art. 226 (3) — 
“Alternative remedy” -— Bar of Art. 226 (3) 
when comes into play. 


An “alternative remedy”, within the mean- 
ing of Art. 226 (3), is one which can be re- 
sorted to in order to obtain the substantial re- 
lief claimed in the writ petition. What is to 
be seen is whether there is an alternative re- 
medy, by taking recourse to which the peti- 
tioner can seek redress from the injury he 
complains of, as a result of the order of the 
Board of Revenue. (Para 24) 


Where a writ petition was filed to quash the 
order of Board of Revenue passed in appeal 
and there was no remedy provided in the 
Statute against such an order to the petitioner 
who was aggrieved by that order. Held that 
writ petition was maintainable as it could not 
be said that the petitioner had an “alterna- 
tive remedy” within meaning of Art. 226 (3). 


(Para 24) 
Cases Referred : Chronological Paras 
AIR 1961 SC 775 : (1961) 2 SCR 501 22 
AIR 1952 SC 252 : 1952 SCR 1020 22 


Akhtar Sayeed with Fakruddin and O. P. 
Namdeo, for Petitioner; M: C. Nihalani, Ad- 
vocate General with S. L. Saxena Govt. Advo- 
cate, for Respondents. 

SHIV DAYAL, C. J.:— With a view to 
provide for a more equitable distribution of 
land, the Madhya Pradesh Ceiling on Agri- 
cultural Holdings Act, 1960 (Act No. 20 of 
1960, hereinafter called the “Ceiling Act”) was 
enacted to fix ceiling on existing holdings as 
well as on future acquisition of Agricultural 
lands. The surplus land vesting in Govern- 
ment is to be allotted on payment of occu- 
pancy price to needy persons and co-operative 
farming societies in certain priorities. Sec- 
tion 7 of the Act prescribes the maximum 
extent of land tò be held by = person or 
family. Section 9 requires submission of a 
return by person holding land in excess of 


holding as “Ruler’s private property”. 
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Authority to require a person to furnish the 
return, if he holds land in excess of the ceiling 
area, but has not submitted the return. Sec- 
tion 11 contains provisions for preparation of 
statement of land held in excess of the ceil- 
ing area. Section 12 declares that all surplus 
land shall be deemed to be needed for a pub- 
lic purpose and shall vest in the State abso- 
lutely free from all encumbrances with effect 
from the commencement of the agricultural 
year next following the date on which it is 
declared surplus. The open and substantive 
part of S. 9 reads thus: 


“Every holder whs. on “he appointed day 
holds land in excess of the ceiling area shall 
in respect of all land held by him including 
exempted land, if anv, furnish within a period 
of three months from the appointed day to 
the competent authority a return containing 
the following information ............ 


Section 10 enacts thus: 


“If any person holding land in excess of the 
ceiling area fails to submit the return under 
S. 9, the competent authority may, by a notice 
in such form and served in such manner as 
-~ may be prescribed, require such person to 
furnish the return within the time specified in 
the notice and on his failure to do so, obtain 
the necessary information in such manner as 
may be prescribed.” 


2. The petitioner, Her Highness Mehr Taj 
Nawab Sultan, daughter of His Late High- 
ness Nawab Hamidulla Khan, condom Ruler 


of Bhopal, received a notice from the Com- 


petent Authority calling upon her to furnish 
returns of all lands held by her containing 
information required under Section 9 of the 
` Act. 


3. In compliance with the aforesaid notice, 


<7 the petitioner furnished returns containing the 


“required information in respect of the lands 
held by her in “Bhumiswami’ rights. She, 
' however, did not furnish return in respect of 
such agricultural lands as she claimed to be 
She 
claimed immunity from the Act. Her con- 
‘tention was that the Act did not apply to her 
private properties, which she held as “Ruler’s 
private properties”. It was urged on her be- 
half that she was not a “holder” in respect of 
those lands and as such, she was not bound to 
furnish a return in respect of the lands held 
by her as “Ruler’s private property.” She 
challenged the jurisdiction of the Competent 
Authority, to require her to furnish a return 
in respect of such properties. 

4. By his order, dated January 7, 1969, 
(Annexure B), the Commissioner directed the 


r 
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petitioner to furnish the required information. 
The petitioner preferred an appeal against this 
order to the Board of Revenue. That appeal 
was dismissed by order, dated January 7, 1971, 
(Annexure A). Finding herself without any 
other remedy, she filed this Writ Petition 
under Art. 226 of the Constitution. 


5. The petitioner’s case is this: Bhopal 
was a princely State ruled by His Highness 
Nawab Hamidullah Khan Sahib. In the year 
1947, the said Newab executed an instrument 
of Accession, which was accepted by the 
Governor-General of India. Or April 30, 
1949, a Merger Agreement was sigred, where- 
by the administration of the State of Bhopal 
was transferred to the Government of India 
with effect from June 1, 1949. By virtue of 
Art. V of the Merger Agreement, #t was pro- 
vided that “the Nawab shall be entitled to the 
full ownership, use and enjoyment of all pri- 
vate -properties (as distinct from State pro- 
perties) belonging to him immediately before 
the date of transfer.” It was furtzer agreed 
that “an inventory of all the immovable pro- 
perty, securities and cash balances held by 
the Nawab as such property immediately be- 
fore the date of transfer will be prepared and 
agreed upon between the Government of 
India and the Nawab, and such inventory 
shall be final and shall not be called into 
question.” 


6. In pursuance of the above Article, an 
inventory was prepared’ of the private pro- 
perties of Ruler and it was accepted by the 
Government of India (hereinafter called the 
Inventory’). The. H. H. Nawab Eamidullah 
Khan died on February 4, 1960. The peti- 
tioner was recognised as Ruler of Bhopal in 
succession to the deceased Nawab, on January 
12, 1961, with retrospective effect from Febru- 
ary 4, 1960. On July 30, 1964, p-oceedings 
under the Ceiling Act were started by the’ 
Competent Authority, i. e. the Commissioner 
of Bhopal Division. 


7. The petitioner’s case is that sich lands, 
as are included in the inventory are the 
“Ruler’s private property” and, for that reason, 
the petitioner is not a “holder” of those ‘lands 
within the meaning of the Act. ‘That being 
so, S. 9 is inapplicable to such lands. 


8. “Holder” means a tenure or an occu- 
pancy tenant or a Government lessee of land 
within the State and the expression to hold 
land or “holding land” shall be construed ac- 
cordingly (S. 2 (hb) of the Act). “Holding” 
means all land held by a holder ir. any one © 
or all of the capacities specified in Cl. (h) 
within the State. “Land” means land held for - 
an agricultural purpose, but does not include 
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land diverted to or used for non-agricultural 
purpose. 


9. It is maintained for the petitioner that 
she is neither a “tenure holder”, nor an “oc- 
cupancy tenant”, nor a “Government lessee”. 
It is also not the case of the State Government 
that she is either an occupancy tenant or a 
Government lessee. The petitioner contends 
that she is not a tenure-holder because she does 
not hold the land from the Government. The 
expression “ tenure-holder” is not defined in the 
Act, but by virtue of cl. (p) of S. 2 of the Act 
the definition of that expression has to be bor- 
rowed from the Madhya Pradesh Land Revenue 
Code; 1959 (No. 20 of 1959) (hereinafter called 
the “Revenue Code”). Cl. (z) of S. 2 of the 
M. P. Land Revenue Code defines ‘tenure- 
holder’ thus :— 


é 


tenure-holder’ means a person who holds 
land from the State Government and who is or 
is deemed to be a Bhumiswami under the pro- 
visions of this Code.” 


It is urged for the petitioner that she is the 
owner of the land and does not hold the land 
from the State Government. She derives title 
from Art. 5 of the Covenant and the Inventory 
made thereunder. Under S. 157 of the Land 
Revenue Code, 1959, there is only one class of 
tenure-holders of lands held from the State to 
be known as Bhumiswami. The petitioner’s 
case is that she is not a Bhumiswami because 
she does not hold the lands in question from 
the State. She holds them in her own title. 


10. Before the Merger Agreement, the 
Nawab of Bhopal had sovereignty rights. When, 
by virtue of the Covenant His Highness handed 
over the administration to the Government of 
India, it was agreed between the parties that 
the Nawab would be entitled to full ownership, 
- use and enjoyment of all private properties, as 
distinct from the State properties, belonging ta 


him immediately before the date of transfer. 


Thus, before the date of transfer, there was no 
distinction between his private properties and 
his State properties. The distinction had to be 
there on the date of transfer. With that object, 
there was an agreement between the parties 
that an inventory of immovable properties 
would be prepared and agreed upon between 
the Government of India on the one hand, and 
His Highness, on the other. The inventory 
once made and accepted by the parties would 
be final and could not be called into question. 


11. Thus, it is crystal clear that the pro- 
perties which were included in the inventory 
drawn up in pursuance of Art. 5 of the Cov- 
enant, became and were recognised as the pri- 
vate properties of the Nawab Sahab. Any 
property, which was included in the inventory, 
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was his private proverty “as distinct from State 
properties.” The purpose of the inventory was 
to recognise Nawab Sahab’s title to the pro- 
perties included in the inventory and they were 
to be distinct from the State properties. This 
position was created on June 1, 1949. Con- 
sequently, in the eye of law, the lands which 
were included in the inventory remained in the 
absolute ownership of Nawab Sahab from June 
2, 1949 to October 1, 1959. These lands be- 
longed to Nawab Sahab just as any other indi- 
vidual was absolute owner of the lands belong- 
ing to him, Before October 2, 1959, an in- 
dividual could be entitled to the full owner- 
ship, use and enjoyment of his private pro- 
perties, including lands. 


12. However, on October 2, 1959, when the 
Land Revenue Code of 1959 was enacted, by 
force of S. 57 of the Act, “ownership” in all 
lands vested in the State Government. That 
section runs thus :— E 


“57. State ownership in all lands.— (1) All 
lands belong to the State Government and it 
is hereby declared that all such lands, includ- 
ing standing and flowing water, mines, quar- 
ries, minerals, and forests reserved or not; and 
ali rights in the sub-soil of any land are the 
property of the State Goverament. 


Provided that nothing in the section shall be 
deemed to affect any rights of any person sub- 
sisting at the coming into force of this Code 
in any such property. 

(2) Where a dispute arises between the State 
Government and any person in respect of any 
right under sub-s. (1) such dispute shall be 
decided by the Sub-Divisional Officer. i 

(3) Any person aggrieved by any order pas- 
sed under sub-s. (2) may institute a civil suit 
to contest the validity of the order within a 
period of one year from the date of such order. 


(4) Where a civil suit has been instituted . 
under sub-s. (8) against any order, such order 
shall not be subject to appeal or revision.” 
The State of Madhya Pradesh is the owner 
paramount of all lands situate within its terri- 
tory and S. 57 confers ownership in the State . 
Government. The proviso to S. 57 (1) pre- 
serves any “rights” of any person subsisting af 
the coming into force of the Cade, in such 
properties. 

13. The petitioner’s contention is that her 
“rights’ have been preserved by the proviso to 
S. 57 (1). Her “rights” were of full ownership. 
Therefore, she continues to be the full owner 
and, consequently, it cannot be said that she is 
holding the lands from the State Government. 

14. The case for the State Government is 
that the word “rights” has been employed in 
the proviso, in contradistinction to “ownership.” 
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The rights preserved by the proviso are rights 
of mere enjoyment of.the lands, but not owner- 
ship in the Jands. On that basis it was urged 
by the learned Advocate General that the 
ownership vests in the State Government and 
other rights which the Nawab had are subsist- 
ing in the petitioner. 
15. Learned counsel for the petitioner lays 
a great deal of stress on the Government orders 
vide memorandum dated April 18, 1961, and 
memorandum dated January 7, 1964. In the 
first memorandum, Cl. (i) reads as follows :—— 
A Where pacca Tenants’ rights are re- 
corded the Rulers shall be Bhumiswamis under 
S. 158 of the Madhya Pradesh Land Revenue 
Code, 1959, any land held as muafi will also 
be now held in Bhumiswami right under the 
said section. Under the Madhya Pradesh Land 
Revenue Code, 1959, there is only one tenure, 
i.e. Bhumiswami. The State Government are, 
therefore, pleased to direct under S. 263 of the 
Madhya Pradesh Land Revenue Code, 1959, 
that all lands with respect to which the tenure 
is not specified, shall be held by the Rulers in 
Bhumiswami tenure.” . 
In Cl. (iv) an exception was declared in the 
-case of the Ruler of Bhopal in these words :— 


“The lands held by the Ruler of Bhopal as 

private property shall be declared to be held 
in Bhumiswami fights, but no land revenue 
shall be recovered nor shall any right be given 
to his lessees. The immunity will, however, 
‘apply only to such of the lands constituting 
the personal property of the Nawab of Bhopal 
as happen to be inherited by the person who 
is recognised as his successor as Ruler of 
Bhopal, and not to the lands inherited by his 
heirs other than his successor.” 
This exception makes it very clear that al- 
though such property of the Ruler of Bhopal 
(as included in the inventory under Art. 5 of 
the Covenant) shall be held in Bhumiswami 
rights by the petitioner, yet, no land revenue 
shall be recovered, nor any right be given to 
her lessees. These were her “rights” within the 
meaning of the proviso to S. 57. It was then 
clarified that these rights were given only to the 
recognised successor of Nawab of Bhopal, buf 
not to other heirs who may inherit His High- 
ness’s property of this category. 

16. By the subsequent memorandum dated 
January 7, 1964, the State Government said 
as follows: l 


“In partial modification of the orders . con- 
fained in Item No. (iv) of this Department 
Memo. No. 3028/VII/NII, dated the 18th 
April 1961, the State Government are pleased 
‘to direct thatthe lands held by the Ruler of 
Bhopal as private property under the Integra- 
tion Agreement should be recorded as ‘private 


[Prs. 14-19] Mehr Taj Nawab Sultan v. State (Shiv Dayal C. J.) 


as “Bhumiswami”. 


` of the revenue record. 


A. I. R. 


property of the Ruler of Bhopal’ in the land. 
record papers.” OE 


This subsequent memorandum does not nullify 
the previous memorandum. It is not said in 
the subsequent memorandum that the lands 
will not be beld. by His Highness the Nawab 
All that is said in the sub- 
sequent memorandum is that the lands should 
be recorded as “private property of the Ruler 
of Bhopal.” The object of the subsequent 
memorandum is obvious enough. It was to 
recognise and identify the nature ard character 
of the lands which were included ir the inven- 
tory. These lands were not to lose their “iden- 
tity” as private properties of the Ruler “as dis- 
tinct from the State properties” (Ses Art. V of 
the Covenant). When the learred counsel 
reads the subsequent memorandum to nullify 
the earlier memorandum, he is nat right. It 
would be a misreading of the subsequent mem- 
orandum because the latter does not say that 
the Nawab would not hold the land:as Bhumi- 
swami. 


17. This proceeding before us is under Arti- 
cle 226 of the Constitution. We have, 
therefore, to see merely whether the 
Competent Authority acted without jurisdiction 
or in excess of jurisdiction when it rejected 
the petitioner’s objection. ‘The present pro- 
ceeding is not an original suit nor like an ap- 
peal arising from a suit. We must, therefore, 
examine the present case having resard to the 
scope of the proceeding before the Competent 
Authority under the Ceiling Act. 


48. We are clearly of the view that the 
Competent Authority under the Ceiling Act 
cannot adjudicate upon the questior of owner- 
ship. The Ceiling Act has not corferred any 
such jurisdiction upon him. In order to deter- 
mine whether a person is a “holder” within the 
meaning of S. 9 of the Ceiling Act the Com-| . 
petent Authority can only proceed cn the basis 
It is the correct posi- 
tion to state that in respect of every land which 
belongs to the State Government, a person can 
be either a tenure holder or an occupancy ten- 
ant or a Government lessee. Under the Land 
Revenue Code of 1959 there is ony a single 
class of tenure holders, called the “Bhumi- 
swami.” 

19. It is an argument that wher the Land 
Revenue Code has established and recognised 
only one class of tenure-holders and lands of 
all private individuals have vested in the State 
Government by virtue of S. 157 there- is noth- 
ing to show, either in the Land Revenue Code 
or in the Ceiling Act, or in any other enact 
ment, that the Ruler of the erstwhile Bhopal 
State or any other Ruler would have ownership 
in the lands or would be immune from the 
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. Ceiling Act. In respect of lands held by a 
Ruler which were recognised to be his privazə 
properties, as distinct from State propertie, 
ownership was never conferred, nor preserved 
by the Land Revenue Code or the Ceiling Act. 
Ownership vested in the State, but rights, suc, 
as “no land revenue shall be recovered... ” 
seem to have been preserved. Neither the. 


memorandum of April 18, 1961, nor of January.. 


7, 1964, conferred or recognised ownership 1 
her Highness the Nawab of Bhopal. 


20. For the reason already stated, we would 
not go into that question in these proceedings. 
For the purposes of the special jurisdiction =f 
the Competent Authority under the Ceiling Act 
the above material was enough for him to pro- 
ceed under the Ceiling Act. It cannot be said 
that he exceeded his jurisdiction. The Compe- 
tent Authority could enter into the niceties =f 
the dispute of ownership arising between tie 
parties. . l 


21. On the petitioner’s own showing sze 
had the alternative remedy under Cis. (2) and 
(3) of S. 57 of the Land Revenue Code. It 
has been maintained on her behalf that tre 
word “rights” in the proviso to sub-s. (1) of 
S. 57 is comprehensive enough to incluxe 
“right of full ownership.” If that be granted, 
then the word “right” in Cl. (2) also incluces 
“full ownership”, and the dispute is within the 
jurisdiction of the Sub-Divisional Officer ard, 
thereafter a civil suit can be instituted. 


22. It is not necessary to deal with the fur- 
ther objection of the learned Advocate Gema- 
ral that the bar contained in Art. 363 of the 
Constitution is attracted. Suffice to mention 
that in Visveshwar Rao v. State of Madtva 
Pradesh, 1952 SCR 1020 at p. 1041: (AIR 
1952 SC 252 at p. 302) their Lordships heve 
said thus: l 

“Article 363 takes away the jurisdiction of 
the Courts regarding disputes arising out of 
treaties, agreements, covenants, engagements, 
sanads etc. It is true that by the covenant of 
merger the properties of the petitioner became 
- his private properties as distinguished from pro- 
perties of the State but in respect of them he 
is in no better position -than any other owner 
possessing private property. Article 362 does 
_ not prohibit the acquisition of properties dəc-' 
lared as private properties by the covenani of 
merger and does not guarantee their per- 
petual existence. The guarantee contained 
in the article is of a limited excsnt 
only. It assures that the Rulers pro- 
perties declared as their private proper-ies 
will not be claimed as State properties. The 
guarantee has no greater scope than this. That 
guarantee has been fully respected by the im- 
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pugned statute, as it treats those properties as 
their private properties and seeks to acquire 
them on that assumption. Moreover, it seems 
to me that in view of the comprehensive lan- 
guage of Art. 363 this issue is not justiciable.” 
In Maharaja Pravir Chandra Bhanj Deo 
Kakativa v. State of Madhya Pradesh, (1961) 
2 SCR 501 at p. 505 : (AIR 1961 SC 775 at 
p. 777) it was observed:— 

' “Two questions in the main were urged be- 
fore us (1) whether the appellant is-a proprietor 
within the meaning of that expression in the 
Act and (2) whether the villages in question 
came within the definition of. the word ‘mahal’ 
contained in the Act. On behalf of the appel- 
lant it had also been urged that the Act could 
not defeat the right of the appellant guarante- 
ed under Art. 3 of the Merger Agreement. It 
seems clear to us, however, that in view of the 
provisions of Art. 363 (1) of the Constitution - 
any dispute arising out of the Merger Agree- 
ment or the Instrument of Accession is beyond 
the competence of the Courts to enquire into. 
The High Court -rightly decided this point 
against the appellant.” 


23. In final analysis, it must be held that, 
within their limited jurisdiction, the Competent; 
Authority and the. Board of Revenue were noti 
in error when they regarded the petitioner as! 
a tenure-holder (Bhumiswami) for the purposes 
of the Ceiling Act and, therefore, a “holder” 
within the meaning of Ss. 9 and 10 of-that 
Act. The petitioner has no case for a writ. 
She may, if so advised, take recourse to ap-) 
propriate. remedy for declaration that she is 
still entitled to ‘full ownership” of the lands in y 
question (which are contained in the inventory: 
made and agreed upon under Art. V of the, 
Merger Agreement). 


24. A preliminary objection was raised by 
the learned Advocate General «hat the peti- 
tioner had an alternative remedy under the 
Ceiling Act and, therefore, this petition is hit 
by Cl. (3) of Art. 226 of the Constitution. His 
argument is that as soon as it is found in a 
statute that temedy is provided, the bar of 
Cl. (3) of Art. 226 of the Constitution comes 
into play and the bar subsists even though the 
remedy so provided has been exhausted. We 
are unable to accept this contention. In our 
view an “alternative remedy”, within the mean- 
ing of Cl. (3) to Art. 226, is one which can be 
resorted to in order to obtain the substantial 
relief claimed in the writ petition. What is to 
be seen is whether there is an alternative re- 
medy, by taking recourse to which the peti- 
tioner can seek redress from the injury he 
complains of, as a result of the order of the 
Board of Revenue. Today, it is not to be 
seen whether a remedy is provided in the 
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statute against the order of the Competent 
Authority. Today, the petitioner is aggrieved 
by the order of the Board of Revenue and 
since there is no remedy provided in the sta- 
tute against the order of the Board of Revenue 
passed in appeal, it cannot be said that she 
has an alternative remedy within the meaning 
lof Cl. (3) of Art. 226. The respondent’s ob- 
jection is without substance. 

25. The petition is dismissed. Parties shall 
bear their own costs. Security amount shall 
be refunded to the petitioner. l 

. `- Petition dismissed. 
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(GWALIOR BENCH) 
C. M. LODHA, J. 


M/s. U. P. Madhya. Pradesh Transport Co., 
Applicant v. M/s. Mukesh Trading Co. 
Lashkar, Opposite Party. 

Civil Revn. No. 51 of 1972, D/- 5-1-1977. 


Limitation Act (1963), Arts. 11 and 10 — 
_ Short delivery of goods — Article 11 applies 
-- Starting point of limitation. 


It is clear from the language of Art. 10 that 
it would apply only to a case where compen- 
- gation is claimed for losing or injuring the 
goods whereas Art. 11 covers cases of non- 
delivery of goods for whatever reason. Arti- 
cle 11 applies to a case where the bulk of the 
goods had been. delivered and only part re- 
mained to be delivered. AIR 1962 -SC 1716, 
Applied. (Para 5) 

Further, the starting point of limitation is not 
the date of service of the notice, but it is the 
date on which the goods ought to be delivered. 


. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1963 Andh Pra 344 -AS 
ATR 1962 SC 1716. 5 
ATR 1962 Pat 428 5 
AIR 1961 Andh Pra 454 5 
AIR 1961 Raj 211 5 
AIR 1955 Mad 285 5 


R. D. Sharma, for Applicant: Swami Saran 
and B. M. Singhal, for Opposite Party. 
(Contd. on Col. 2) 


Art. 10:—Agains! a carrier for compensation 
for losing or injuring goods. 

Art, 11: —Against a carrier for compensation 
for non-delivery of, or delay in 
delivering. goods. 


“(Against order of R. P. Jain. 2nd Addl. 
Dist. J., Gwalior, D/- 10-11-1971). 


BU/BU/A489/77/MVI 


Three Years. 


Three Years, 


A. L R. 


ORDER :— This is a defendant’s. revision 
against the judgment and decree dated 10-11- 
1971 passed by the Second Additional District 
Judge, Gwalior exercising powers under the 
Provincial Small Cause Courts Act. — 

2. The plaintiff's case is that it entrusted 
315 empty gas cylinders to the defendant for 
being transported from Gwalior to Jaipur, 


‘where they were to be delivered to M/s. Sanghi 


Oxygen Co., but the: defendant delivered in all 
304 cylinders only to M/s. Sanghi Oxygen Co. 
at Jaipur in three instalments between 16-9- 
1965 and 18-11-1965. It is further al- 
leged by the plaintiff that by pursu- 
ing the matter with the deferdant they 
were able to recover 6 cylinders more on 
20-9-1966. Though it was not clarified in the 
plaint, but the plaintiff's witness Jagdish 
Narayan when he came in the witness box -ex- 
plained that account of 4 cylinders was adiust- 
ed but one cylinder remained with the defend- 
ant. Thus the plaintiff claimed Rs. 300/- on 
account of the price of the empty cylinders and 
Rs. 597/- as compensation by way of hire 
charges at the rate of one rupee per week and 
thus filed a suit for recovery of Rs. &97/-. 

3. The defendant denied having taken deli- 
very of any empty cylinders from the plain- 
tiff. The plaintiff produced Jagdish Narayan in 
his evidence but no evidence was produced on 
behalf of the defendant. Consequently, the 
lower court decreed the plaintiff’s suit as pray- 
ed. Agegrieved by the judgment and decree 
passed by the court below, the defendant has 
filed this revision. . 

4, The learned counsel for the petitioner 
urged that the suit is barred by limitation on 
the plaintiff's own allegations. He has sub- 
mitted that even a specific plea was taken in 
the written statement on the question of limita- 


- tion and the point was also argued before the 


lower court but it has given no decision on it. 
5. The first question which arises for con- 
sideration is as to which Article of the Limi- 
tation Act would apply to the case. The 
learned counsel for the petitioner has submit- 
ted that the suit will be governed by Art. 11 
of the Limitation Act, 1963 whereas the con- 
tention on behalf of the non-petitioner is that | 
the suit will be governed by Art. 10. Arti- 


. cles 10 and 11 of the Limitation Act, 1963 read 


as under :— 
When the loss or injury occurs, 


When the goods ought to be delivered, 
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It is crystal clear from the language of Art. 1) 
that it would apply only to a case where com- 
pensation is claimed for losing or injuring the 
goods whereas Art. 11 covers cases of.nor- 
delivery of goods for whatever reason. It hes 
been held in some cases that non-delivery cf 
the consignment means non-delivery of the cor- 
signment as a whole as contrasted with short 
delivery and that the case of short delivery 
which is equivalent to loss of the portion cf 
the consignment undelivered is governed fcr 
the purposes of limitation by Art. 30 of the 
Act of 1908 corresponding to Art. 10 of the 
1963 Act. (Refer to AIR 1961 Andh Pra 4% 
and ATR 1955 Mad 285). On the contrary, the 
view that such a case is governed by Art. 31 cf 
the 1908 Act corresponding to Art. 11 of tke 
1963 Act has been taken in a few other cases 
(Refer to AIR 1963 Andh Pra 344; AIR 1962 
Pat 428 and AIR 1961 Raj 211). But in Bute- 
mal v. Union of India, (AIR 1962 SC 171%) 
the Supreme Court has applied Art. 31 of tke 
Limitation Act of 1908 (corresponding to Arti- 
cle 11 of the 1963 Act) to a case where tke 
bulk of the goods had been delivered and oniy 
a part remained to be delivered. Consequently, 
to the extent the High Court decision applied 
Art. 30 of 1908 Act to such a case they must 
be held to be no longer good law. Iam, there- 
fore, of the opinion that the present case 1s 
governed by Art. 11 of the 1963 Act. 


6 Now, if Art. 11 applies, which in my 
view does, the question is which is the starticg 
point of limitation. As mentioned in column 3 
of Art. 11, the starting point of limitation w I 
be the date when the goods ought to be det- 
vered. In the present case, there is no difficul-y 
in determining that date inasmuch as the plaid- 
tiff himself has stated in para No. 3 of the 
plaint that out of 315 cylinders handed over 70 
the defendant, 304 were delivered to the coq- 
signee at Jaipur in three instalments from 19-3- 
1965 to 18-11-1965. All the 315 cylinders are 
alleged to have been delivered on differest 
dates from 17-8-1965 to 3-9-1965. Thus tie 
plaintiff ’s own allegation is that the whole bulk 
of 315 cylinders ought to have been delivered 
to the consignee on or before 18-11-1965. 
Thus 18-11-1965 must be held to be the start- 
ing point of limitation within three years 3f 


which the suit should have been filed. In others . 


words, the last date for filing the suit was 18-11- 
1968. But the suit has been filed on 16-6-19€9, 
that is, after about seven months of the expiry 
of the period of limitation, and is consequently 
barred by limitation. In para 9 of the plamt 
the plaintiff has alleged that the cause of action 
arcse on 20-9-1966 when six cylinders were 
delivered to it by the defendant and also on 
the expiry of the period of notice dated 6-8- 
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1968 served by the plaintiff on the defendant. 
However, as already pointed out above, the 
starting point of limitation is not the date of 
service of the notice but it is the date 
on which the goods ought to be deliver- 
ed. There is no dispute as to the date 
when the goods ought to be delivered as ac- 
cording to the plaintiffs own admission, the 
whole bulk should have been delivered on or 
before 18-11-1965. I have, therefore, no alter- 
native but to hold that the suit is barred by 
limitation. . 

7. In view of my decision on the point of 
limitation it is not necessary to examine the 
other contentions raised on behalf of the de- 
fendant. 


8. Accordingly, I allow this revision, set 
aside the judgment and decree passed by the 
lower court and hereby dismiss the plaintiff’s 
suit as time-barred. But in the circumstances 
of the case, and looking to the conduct of the 
defendant, I leave the- parties to bear their own 
costs throughout. 

Revision allowed. 
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FULL BENCH 


SHIV DAYAL, C. J., J. P. BAJPAI, 
K. K. DUBE, N. C. DWIVEDI AND 
S. S. SHARMA, JJ.” 


S. S. Harishchandra Jain and others, Appel- 
lants v. Dr. Captain Indersingh Bedi, Respond- 
ent. 


First Appeal No. 85 of 1970, D/- 17-2-1977. 

M. P. Accommodation Control Act (41 of 
1961), Ss. 13 and 12 — Words “suit or pro- 
ceeding” in sub-ss. (1) and (2) of S. 13 — Inter- 
pretation of — Whether include appeal — Suit 
for ejectment — Dismissal under S. 13 (5) — 
Appeal by landlord — Tenant not bound to 
deposit rent in accordance with S, 13 (1) in the 
appellate Court. AIR 1970 Madh Pra 1 (FB), 
and Obiter observation in Civil Revision 
No. 323 of 1963, D/- 24-2-1964 (Madh Pra), 
Overruled — (Interpretation of Statutes), 


*(Note : In this case, the Judges of the Full 
Bench differ in their views. The majority 
. view is taken by Shiv Dayal, C. J., K. K. 
Dubey and J. P. Bajpai, JJ. and the mino- 
rity, by N. C. Dwivedi and S. S. Sharma, 
JJ. The judgments are, however, printed 
in the order in which they are given in 
the certified copy. The first judgment is 
not, therefore, necessarily the judgment ex- 
pressing the majority view—Ed.). 
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Per Majority: (S. S. Sharma and N. C. 
Dwivedi, JJ. contra). 


Sec. 18 of the M. P. Accommodation Con- 
trol Act 1961, and no part of that section ap- 
plies to an appeal (whether the appeal be by 
the tenant or by the landlord). Therefore, in 
an appeal by the landlord against the dismissal 


of his suit for eviction under S. 13 (5) the ten- 


ant is not bound to deposit rent in accordance 
with S. 13 (1) in the appellate Court during the 
pendency of appeal. Ratanchand Firm’s case. 
AIR 1970 Madh Pra 1 (FB) was not correctly 
decided, © (Para 63) 


The word “appeal” is not seen in S. 13 (1). 
If the Legislature had intended to apply it to 
“appeal” it would have employed that word in 
- the sub-section. There is hardly any other 
- word in legal parlance so well known and com- 
mon as “appeal”. It is unthinkable that the 
framers of the Act would use the word “pro- 
ceeding” for “appeal” when they have distinc- 
tively used the word “suit” in sub-ss. (1) and 
.(2). The word “appeal” is so familiar to all 
concerned with law that it cannot be read so 
as to be included in the expression “suit or pro- 
ceeding.” This is more so as in the same sec- 
tion, the three words are distinctly used, “suit”, 
“appeal” and “proceeding.” To defend an ap- 
._ peal is a well recognised inherent right of the 
respondent, who has been successful in the 
lower Court. If a condition or restriction is to 
be imposed on that right, the language of the 

law must be express and unambiguous. 
l (Paras 27, 30, 60) 


It is a cardinal rule of construction of Sta- 
tutes tbat the intention of an enactment must 
be gathered from the language employed by it. 
It is the duty of the Court to give effect to the 
words according to their plain meaning, nei- 
ther adding to nor subtracting from them. It 
is not permissible to travel outside the words 
used in a statute to discover any secret inten- 
tion not expressed therein. It is the language 
of the section which has to be given effect to. 
The Court has to say what the law is, and not 
what the law should be. Unless a clear case 
or absurdity is made out, it is not permissible 
under the well established canons of Interpreta- 
tion of Statutes to give a forced and unnatural 
meaning to the word “proceeding”. It is wholly 
unnecessary to stretch the words and, by giving 
them an unusual meaning, to rewrite the law 
according to the liking of the Court. There- 
fore, having regard to the common and natural 
use of the word “appeal” as used in distinction 
to “suit” or “proceeding”, the word “proceed- 
ing” cannot be read as “appeal”. Observation 
to the contrary in Civil Revn. No. 323 of 1963 


S. $. Harishchandra V. Indersingh Bedi (FB) -~ 


ALR. 


D/- 24-2-1964 (Madh Pra) held obiter and over- 
ruled. (Case law discussed). 
(Paras 29, 31, 37, 60, 61) 
Sub-section (1) of S. 13 does not require any 
deposit to be made in “appeal” or “till the deci- 
sion of appeal.” The word “appeal” is not to 
be found in this sub-section at all. Sub-sec- 
tion (2) envisages a case where there is a dis- 
pute between the landlord and tenant about 
the amount of rent payable by the latter. As 
soon as such a dispute is raised, the Court must 
fix a “reasonable provisional rent” to be depo- 
sited or paid under sub-s. (1). Thus S. 13 (1) 
contemplates a suit instituted in the original 
stage only, as is clear from the provisions of 
S. 12 (1) of the Act. Read in this manner, 
there is no anomaly, no absurdity, no inequity. 
The whole object and purpose of S. 13 is that 
an unwary tenant may not protract litigation 
Without paying rent. This is because until the 
suit is decided, it is not known whether the 
plaintiff is right or the defendant is right; whe- 
ther the plaintiff has brought a false suit to 
harass the tenant, or whether the tenant is 
falsely defending a suit to delay the plaintiff’s 
claim. Therefore one of the basic policy under- 
lying this law is that the tenant should not be 
allowed to contest a suit without depositing 
rent. The object is satisfied when S. 13 is read 
in- relation to a suit. (Paras 33, 34) 


As only a “suit” is contemplated for evic- 
tion of the tenant on any of the grounds con- 
tained in S. 12 (1), the word “proceeding” (as 
distinct from -a suit) is without meaning in sub- 
ss. (1) and (2) of S. 13, and so also the words 
“or appeal” are without meaning. The closing 
word “appeal” in the expression “suit or ap- 
peal” crept into sub-s. (2) of S. 13 from S. 5 
of fhe Madhya Bharat Accommodation Con- 
trol Act (which eventually became the Madhya 
Pradesh Accommodation Control Act, 1955). 
But, in that S. 5 the words “or appeal” after 
the word “suit” had a meaning: whereas in 
S. 13 (2) of the present Act they have none. 

(Paras 56, 60) 

If the words “till the decision of the appeal” 
in sub-s. (2) are literally construed, the tenant 
will have to go on depositing rent even after 
the dismissal of the suit by speculating that the 
landlord may prefer an appeal. He cannot wait 
till service of the notice of appeal, because 
there has to be continuity, and any break may 
disentitle him to the protection under S. 12 (8) 
or {3 (5)). - (Para 60) 
' Section 13 must be read as a whole. When 
so read, it clearly applies to suit only. Any 
cloud cast by the word “appeal” in the sub- 
sec. (2) vanishes when it is closely scrutinis- 
ed and analysed in relation to other sub-sec- 
tions. $. 13 is not a machinery for realisation 
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of rent as an alternative to a suit for recovery 
of rent. The object of S. 18 is to puta check o2 
the unscrupulous tenant who would protract 
litigation without payment of rent. That pur- 
pose is served in the suit. But the enquiry -S 
reserved when the suit is dismissed. 

(Para 60) 

Per S. S. Sharma and N. C. Dwivedi, JJ. 
(Minority view)— 

In the instant case to which sub-s. (2) of 
S. 13 applies, the provisional rent has to ke 
deposited or paid by the tenant in the appeal 
filed by the landlord in accordance with sub- 
section (1) of S. 13. This conclusion is withoat 
going into the question, whether the wo-d 
“proceeding” as is used in S. 13 (2) means ard 
includes an “appeal”. Ratanchand’s case, AJR 
1970 Madh Pra 1 (FB) was correctly decidec. 

(Paras 14, 18) 

Cases Referred: Chronological Paras 

AIR 1976 SC 1503 : (1976) 3 SCC 800 28 
AIR 1971 Madh Pra 104 : 1970 MPLJ 902 

8, 47 

AIR 1970 Madh Pra 1 : 1969 MPLIJ 672 (FB) 

1, 11, 17, 18, 20, 22 

24, 32, 52, 60, 53 


AIR 1969°SC 227 29 
AIR 1969 SC 831 29 
AIR 1968 Guj 172 15, 54 
AIR 1968 Madh Pra 1: 1967 Jab LJ 859 

(FB) 46 
1966 Jab LJ 1028 i 49 


(1964) Civil Revn. No. 323 of 1963, D/- 24 2- 


1964 (Madh Pra) 17, 61 - 
(1963) 67 Cal WN 501 16 
(1953) 1 QB 380 : (1953) 1 All ER 390 29 
1897 AC 22 : 66 LJ Ch 35 29 
(1889) 23 QBD 29 : 60 LT 860 29 
(1867) 2 Ex 115 : 36 LJ Ex 97 29 


S. C. Jain with O. P. Namdeo, for Appel- 
lants; J. B. Dsserdas with D. L. Jain, for Rəs- 
pondent. 


SHARMA,’ J. (For himself and on bekbalf 
of N. C. Dwivedi, J.) (Minority vi€w):— The 
Division Bench hearing this appeal felt that the 
Full Bench decision of this Court in Ratan- 
chand Firm v. Rajendra Kumar, 1969 MPLJ 
672 : (AIR 1970 Madh Pra 1 (FB)) required 
further consideration. The question formulated 
for opinion is as follows:— l 


“In appeal by the landlord against the čis- 
missal of his suit for eviction under sub-s. 15) 
of S. 13 of the Act, is the landlord entitled to 
succeed if the tenant commits any default in 
the payment or deposit of current rent durmg 
the pendency of the appeal, even though ‘he 
suit was rightly dismissed, as the tenant kad 
fully complied with the provisions of sub-s. <1) 
of S. 13 of the Act upto the date of dismissal 
` of the suit?” l 


S. S. Harishchandra v. Indersingh Bedi (FB) (Sharma J.) [Prs. 1-4] M.P. 20 


2. The plaintiffs-appellants had filed a suit 
for recovery of arrears of rent, damages, 
notice charges and ejectment from the suit pre- 
mises against the respondent-defendant. This 
suit admittedly was on the ground provided in 
S. 12 (1) (a) of the M. P. Accommodation Con- 
trol Act, 1961 (hereinafter referred to as “the 
Act”). On an application of the defendant the 
trial Judge fixed the provisional rent as pro- 
vided by S. 13 (2) of the Act. Later, the de- 
fendant submitted an application’ seeking relief 
under S. 13 (5) of the Act. The trial Court © 
found that the required deposits of rent having 
been made by the defendant-tenant, the condi- 
tion necessary for S. 13 (5) of the Act are satis- 
fied. He, therefore, held that the plaintiffs are 
not entitled to claim ejectment in this suit on 
the ground of S. 12 (1) (a) of the Act. Ac- 
cordingly, he dismissed the plainiiff’s suit for 
ejectment. R 


= 3. It would be appropriate to refer that the 
trial Court by its order, dated 6-1-1970 had 
fixed case for issues and filing documents on 
29-1-1970. But then it appears that the issues 
were never framed. The plaintiff had claimed 
Rs. 4,480/- as arrears of rent from 1-3-1967 to 
30-4-1968 at the rate of Rs. 320/- p. m. Since 
the trial Court found that there was a dispute 
about it within the meaning of S. 13 (2) of the 
Act, it had fixed the provisional rent. No 


doubt, the provisional rent fixed by the Court > - 


was the same i.e. Rs. 320/- p. m. as was claim- 
ed by the plaintiff but that does not make any 
difference so far as the requirement of deciding 
the question is concerned. The only effect of 
payment or deposit of rent by the tenant in 
accordance with S. 13 (1), is that nd order or 
decree for eviction shall be passed against him 
as is contemplated by Ss. 12 (3) and 13 (5) of 
the Act. There may be cases where the pro- 
visional rent fixed by the Court may be in be- 
tween the figures claimed as rent by the land- 
lord and the tenant. In such a suit there being 
a dispute as to the amount of rent and the 
Court having fixed the provisional rent, the 
issue in that behalf has to be decided. Either 
of the two i.e. the landlord or the tenant or 
both of them may be aggrieved by the finding 
on that issue or none may be aggrieved. 


4. In the present case the Division Bench 
has found that the suit was rightly dismissed as 
the tenant had fully complied with the provi- 
sions of sub-s. (1) of S. 13 of the Act upto the 
date of dismissal of the suit. As stated in 
para 7 of the referring order the finding of the 
trial Court that the defendant had fully com- 
plied with the provisions of S. 13 (1) of the Act 
during the pendency of the suit was not ques- 
tioned on behalf of the appellants. But there 
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may be cases where the finding in this behalf 
may not be correct. Excepting for a situation 
like the one in hand, the questions whether the 
suit was rightly dismissed and whether the ten- 
ant had complied with S. 13 (1) of the Act till 
the decision of the suit, if raised, would be 
_ decided by the judgment in the appeal. The 
learned Judges'in para 12 of their referring 
order have observed that “there can be no doubt 
that the provisions of sub-s. (1) of S. 13 of the 
Act are applicable at least to some appeals, be- 
cause, sub-s. (2) of S. 13 provides that the pro- 
visional rent determined thereunder shall be 
deposited or paid in accordance with the pro- 
visions of sub-s. (1) till the decision of the suit 
or appeal.” 


5. The factual aspect of this case that emef- 
ges is that in this suit by the landlord on the 
ground provided in S. 12 (1) (a) of the Act the 
tenant disputed the amount of rent payable by 
him and so sub-s. (2) of S. 13 of the Act was 
-clearly attracted. The trial Court dismissed 
the landlord’s suit in the manner as has been 
stated above. The landlord preferred the pre- 
sent appeal against that judgment and decree. 
In the memo of appeal the finding of the trial 
Court that the- tenant had complied with Sec- 
tion 13 (1) of the Act was challenged. Besides 
other grounds, the ground that the trial Court 
bas erred in not deciding the other issues was 


“) also taken. The question, that has to be con- 


sidered is whether in this appeal by the land- 
lord. to which sub-s. (2) of S. 13 applies, the 
tenant is required to deposit the rent in accord- 
ance with sub-s. (1) of S. 13. 


6.- Section 13 of the Act is as follows :-— 


“When tenant can get benefit of protection 
against eviction— 


(1) On a suit or proceeding being instituted 
by the landlord on any of the grounds refer- 
‘red to in S. 12, the tenant shall, within one 
month of the service cf the writ of summons 
on him or within such further time as the Court 
may, on an application made to it, allow in this 
behalf, deposit in the Court to pay to the land- 
lord an amount calculated at the rate of rent 
at which it was paid for the period for which 
- the tenant may have made default including the 
period subsequent thereto up to the end of 
the month previous to that in which the deposit 
_ or payment is made; and shall thereafter con- 

_ tinue to deposit or pay, month by month, by 
- the 15th of each succeeding month a sum equi- 
valent to the rent at that rate. 

(2) If, in any suit or proceeding reirei to 
in sub-s. (1), there is any dispute as to the 
amount of rent payable by the tenant, the 
Court shall fix a reasonable rent in relation to 
the accommodation to be deposited or paid in 


A. I. R. 
accordance with the provisions of sub-s. (1) till 
the decision of the suit or appeal. 


(3) If, in any proceeding referred to in sub- 
s. (1), there is any dispute as to the person, of 


persons to whom the rent is payable, the Court 


may direct the tenant to deposit with the Court 
the amount payable by him under sub-s. (1) on 
sub-s, (2), and in such a case, no person shall 
be entitled to withdraw the amount in deposit 
until the Court decides the dispute and makes 


an order for payment of the same. 


(4) If the Court is satisfied that any dispute 
teferred to in sub-s. (3) has been raised by a 
tenant for reasons which are false or frivolous, 
the Court may order the defence against evic- 
tion to be struck out and proceed with the 
hearing of the suit. 


(5) If a tenant makes deposit or payment as ` 
required by sub-s. (1) or sub-s. (2) no decree 
or order shall be made by the Court for the 
recovery of possession of the accommodation 
on the ground of default in the payment of 
rent by the tenant, but, the Court may allow 
such cost as it may deem fit to the landlord. 


(6) If a tenant fails to deposit or pay any - 
amount as required by this section, the Court 
may order the .defence against eviction. to 
be struck out and shall proceed with the hear- 
ing of the suit.” 


7. The learned Judges of the Division Bench 
have observed that an application by a land- 
lord to sue in forma pauperis and an applica- 
tion for restoration of landlord’s suit dismissed. 
in default can be treated as a “proceeding” 
within the meaning of sub-s. (1) of S. 13 of the 
Act. Then it is said that the word “appeal” 
having been used in sub-s. (2) of S. 13 is. indi- 
cative of that -word “proceeding” in sub-s. (1) 
does not include an “appeal”. As regards the 
meaning of the word “suit” what is said is that 
it has been used in a restricted sense and would 
not include an “appeal”, because had it been 
used in its wider sense, then ‘it would not at 
all have been necessary for the legislature to 
make a specific mention of “appeal’’-as distinct 
from “suit” in sub-s. (2) of the said section.” 
While suggesting that the words “suit” and 
“proceeding” in sub-s. (1) of S. 13 of the Act 
do not include an appeal, the word ‘thereafter”. 
in sub-s. (1) has been construed to be wide 
enough to cover the period subsequent to the. 
suit, particularly because it has not been laid 
down in sub-s. (1) that the tenant ‘shall deposit: 
or pay monthly rent only during the pendency 
of the suit. It has been observed that “It is, 
therefore, clear that im case the tenant wants to 
derive benefit from the provisions of S. 13 of 
the Act by filing an appeal, he must continue 
to pay or deposit rent up to the date of deci- 
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sion of the appeal.” According to the Divi 
sion Bench “the question of making a payment 
or deposit as required by sub-s. (1) of S. 13 for 
purposes of sub-s. (5) of the section can aris? 
only in an appeal preferred by the tenant and 
not in an appeal preferred by the landlord.” 


8. In Firm Ganeshram Harvilas v. Rar 
Chandra Rao; 1970 MPLJ 902 : (AIR 1971 
Madh Pra 104) a Division Bench of this Cour: 
of which one of us (Hon. Shivdayal, J. as he 
then was) was a Member has observed as 
follows :— 

“The words of sub-ss. (1) and (2) are cleat 
and unambiguous. That being so, according to 
the elementary rule of interpretation of ste- 


tues, the grammatical and natural meaning musi 


be given to the words. Moreover the view ve 
take also accords with the scheme and inten- 
tion of S. 13. The object and purpose of S. 13 
(1) is to prevent the tenant from adopting dila- 
tory tactics in a suit for his ejectment without 
paying arrears of rent and the rent falling dre 
during the pendency of the suit. The intent 
and object of the second sub-section is also 
abundantly clear. Merely by raising a dispuce 
as to the amount of fent, the tenant should not 
be allowed to circumvent the requirements of 
sub-s. (1). Every such dispute no doubt wJ 
be determined in the final decision of the sut, 
but the scheme and the intention of the law 
is that the tenant must go on depositing or 
paying rent as it goes on accruing due and 
since the final determination will necessarily 
take time, a provision has been made for fixing 
a provisional rent.” 


9. In my opinion, apart trom the question 
whether the word “proceeding” means and in- 
cludes an “appeal” or not, at least in suits re- 
ferred to in sub-s. (1), meaning thereby the 
suits instituted by the landlord on any of: tie 
grounds referred to in S. 12 of the Act, when 
there being a dispute, sub-s. (2) of S. 13 of the 
Act is attracted, the provisional rent has to 30 
deposited or paid by the tenant in accordance 
with sub-s. (1) of S. 13 till the decision of tne 
suit or appeal. The words “in accordance with 
the provisions of sub-s. (1)” as are used in 
= sub-s. (2) of S. 13 are significant. This makes 
us to question as to what is “in accordance 
with the provisions of sub-s. (1)” in -so far 
as an appeal is concerned. The provisional rent 
having been already fixed by the trial Court, 
and apart from the question as to on whcse 
appeal the payment or deposit is to be madz, 
it is that provisional rent which is required to 
be deposited. This provisional rent has to be 
deposited till the decision of the appeal. That 
the provisional rent has to be deposited during 
an appeal is further supported by sub-s. (5) of 


the rent at that rate. 


.ed to mean ‘notice of appeal’. 


S. S. Harishchandra y. Indersingh Bedi (FB) (Sharma J.) | [Prs. 7-12] M. P. 203 


S. 13 of the Act as this sub-section specifically 
makes a mention of sub-s, (2). Even in sub- 
section (3) of S. 12 of the Act what is provided 
is that “No order for the eviction of a tenant 
shall be made on the ground specified in Cl. (a) 
of sub-s. (1), if the tenant makes payment or 
deposit as required by S. 13......... Š 

This also obviously includes sub-s. (2) of 
S. 13. 


10. The next question that arises is whe- 
ther it is necessary for the tenant to deposit the 
provisional rent during the pendency of the 
appeal when the landlord prefers the appeal. 


ti. As stated above, the deposit or the pay- 
ment of the provisional rent has to be in ac- 
cordance with the provisions of sub-s. {1) of 
S. 13 of the Act. . Under sub-s. (1) the tenant 
is required within one month of the service of 
the writ of summons on him or within such 
further time as the Court may, on an applica- 
tion made to it, allow in this behalf, deposit 
in the Court or pay to the landlord an amount 
calculated at the rate of rent at which it was 
paid for the period for which the fenant may 
have made default including the period sub- 
sequent thereto up to the end of the month 
previous to that in which the deposit or pay- 
ment is made, and shall thereafter continue to 
deposit or pay, month by month, by the 15th 
of each succeeding month a sum equivalent to 
In this connection, the 
words “the service of the writ of summons”, as 


“has been held in Ratanchand’s case (supra), 


(AIR 1970 Madh Pra 1 (FB) ) will be constru- 
If: the condi- 
tions regarding payment or deposit as ‘are men- 
tioned in S. 13 (1) will not apply to the de- 
posit or payment in an appeal, the provision 
enacted in sub-s. (5) of S. 13, in so far as it 
relates to sub-s. (2) of S. 13, will become nuga- . 
tory. Considered in that context, the notice 
of appeal to the tenant would necessarily. mean 
an appeal of the landlord. As against this, if 
the tenant were to prefer an appeal, then again 
we shall be required to look into sub-s. (1) of 
S. 13 because under sub-s. (2) of S. 13 the 
deposit or payment has to be made in accord- 
ance with sub-s. (1). Considered in that light, 
where will be the question of notice of appeal 
being served on him? In absence thereof, from 
what date would the period of one month be 
reckoned, and thus no question of seeking any 
further time would arise. 

12. The matter could be looked at from 
yet another angle. A reading of ‘sub-s. (5) of 
S: 13 of the Act also makes it clear that the 
deposit or the payment is required to be miade 
by a tenant only in case of an appeal by the 
landlord. Sub-section (5) of S. 13 gives a pro- 
tection to the tenant against eviction provided 
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he deposits or pays the provisional rent till 
the decision of the suit or appeal in accordance 
with sub-s. (1) or sub-s. (2). This sub-s. (5) can- 
not be construed to mean that on failure of the 
tenant to pay or deposit the provisional rent in 
accordance with sub-s. (1) during. the pen- 
dency of the suit, he can be protected by filing 
an appeal and then depositing the total amount 
of the provisional rent in appeal. A tenant 
has to make deposit or payment of the provi- 
sional rent in accordance with sub-s. (1) of 
S. 13 not only till the decision of the suit but 
also of the appeal. 


13. A question was also raised whether, 
after the disposal of the suit from the trial 
Court till in the event of the landlord filing an 
appeal and notice of that appeal being served 
on the tenant, it will be incumbent on the ten- 
ant to deposit the provisional rent during this 
intervening period. In my opinion, this pre- 
sents no difficulty and the answer to this is to 
be found in the section itself. The payment 
or deposit contemplated by sub-s. (2) of S. 13 
is “till the decision of the suit or appeal.” This 
obviously would mean that the deposit or pay- 
ment of the provisional rent is to be made 
when there is an appeal. The tenant would 
come to know about the appeal when the notice 
of the appeal is served on him. On such ser- 
_ vice, the provisional rent is to be paid or de- 
posited in accordance with sub-s. (1) of S. 13, 
This section nowhere provides that the tenant 


has to continue to deposit the rent even when 


there is no appeal. 


14. Thus, in my opinion, in the present case, 
to which sub-s. (2) of S. 13 of the Act applies, 
the provisional rent has to be deposited or paid 
by the tenant in the appeal filed by the land- 
lord in accordance with sub-s. (1) of S. 13. 
This conclusion is without going into the ques- 
tion, whether the word “proceeding” as is used 
in sub-s. (2) of S. 13 means and includes an 
“appeal.” 


15. I may here refer to a Division Bench 
decision of the Gujarat High Court in Ratilal 
Balabhai v. Ranchhodbhai Shankerbhai, AIR 
1968 Guj 172. Para 4 of the report refers to 
those conditions under which, if fulfilled, no 
decree for eviction can be passed against the 
tenant. One of those conditions was that the 
tenant must continue to pay or tender in Court 
regularly the standard rent and permitted: in- 
creases till the suit is finally decided (underlin- 
ing is mine). In that context, it has been ob- 
served as follows :— 

“Now what does the expression ‘till the suit 
is finally decided’ mean? Does it refer to the 
decision of the suit by the trial Court or is it 
intended to include the decision of the suit in 
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appeal by the appellate Court? The word 
‘finally’ in our view suggests that what is in 
the contemplation of the Legislature jis not 
the decision of the suit by the trial Court but 
the ultimate decision of the suit by the appel- 
late Court. It is trite knowledge that an appeal 
is a continuation of a suit and when the appeal 
is decided, the suit is finally disposed of by the 
appellate Court. The expression ‘till the suit 
is finally decided’, therefore, in our view, refers 
to the decision of the suit in appeal by the ap- 
pellate Court. Otherwise the word ‘finally’ 
would be meaningless. When, therefore, an 
appeal is preferred by the landlord against a 
decree passed by the trial Court dismissing his 
suit and the question arises before the appel- 
late Court whether the tenant is entitled to the 
protection of S. 12 (3) (b), the appellate Court 
would have to consider whether the tenant has, 
after paying or tendering in Court the arrears 
of standard rent and permitted increases on the 
first day of hearing of the suit or on or before 
such other date as might have been fixed by 
the Court, continued to pay or tender in Court 
regularly the standard rent and permitted in- 
creases till the decision of the appeal. If the 
tenant has done so, no decree for eviction can 
be passed by the appellate Court against the 
tenant.” (pp. 177-8). 


16. Much was sought to be made out on the 
basis of a Division Bench judgment of the 
Calcutta High Court in Radharani Dassi vV. 
Angurbala Dassi, (1963) 67 Cal WN 501. In 
that decision a question as regards S. 17 of the 
West Bengal Premises Tenancy Act (XII of 
1956) had arisen. Section 17 of that Act has 
been reproduced in another decision of this 
very Volume which begins from page 553. No _ 
doubt, there appears to be some similarity in 
S. 17 (1) and (2) of that Act with S. 13 (1) of 
the present Act; but the decision in Radharani . 
Dassi’s case (supra) does not construe the 
meaning of the word “proceeding” as is used. 
in S. 17 (1) or (2) of that Act, In sub-s. (2) of 
S. 17 of that Act the word “appeal” is absent. 
Having gone through that decision, I am of 
the opinion that it does not deal with any such 
problem as is before us. 


17. Much-of the arguments were also ad- 
vanced on the question as to the meaning of 
the words “suit or proceeding” as have been 
used in S. 18 of the Act. In Vidyawati v. 
Fattilal, Civil Revn. No. 323 of 1963, Decided 
on 24-2-1964 (Madh Pra) Hon’ble Shiv Dayal, 
J. (as he then was) had observed as follows :— ° 

“Much argument is advanced from both 
the sides on the word ‘proceeding’. There is 
no doubt that it is an expression of wide con- 
notation. An ‘application to sue in forma pau- 
peris is certainly a ‘proceeding’. But in S.18 
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of the Act that word is qualified by the words 
‘on any of the grounds referred to in S. 12°. 
Now an application for leave to sue in forma 
pauperis has nothing to do with the grounds 
contained in S. 12 of the Act. Therefore, the 
word ‘proceeding’ in S. 13 does not include <n 
application for leave to-sue in forma pauper s. 
The word ‘proceeding’ here will include an ap- 
peal, revision, an application for execution oF 
any other proceeding which may be based of 


any of the grounds referred to in S. 12 of tie - 


Act. 33 


In that decision, after referring to sub-s. #6) 
of S. 13 it was further observed that until tne 
application to sue in forma pauperis is allowed, 
the question of defence against eviction uncer 
S. 12 of the Act does not arise, so. that there 
is nothing at that stage which can be struck 
out. The meaning of the words “suit or pro- 
ceeding” has been considered by their Lordships 
of the Full Bench in Ratanchand’s case (A(R 
1970 Madh Pra 1) (FB) (supra) and in the eca- 
text no meaning other than that given in that 
case can be given to these words. This rea- 
soning also which I respectfully adopt, ams- 
wers the meaning sought to be suggested to the 
word “proceeding” by the learned Judges of the 
Division Bench. 


18. Thus, in my opinion, in this appeal by 
the landlord the tenant is bound to deposit the 
amount of the provisional rent in accordarce 
with sub-s. (1) of S. 13 of the Act. I am fm- 
ther of the opinion that Ratanchand’s case 
(supra) (AIR 1970 Madh Pra 1 (FB) ) was cor- 
rectly decided. 


SHIV DAYAL, C. J. For himself and on 
behalf of K. K. Dubey and J. P. Baipai, X.) 
(Majority view) :— 19. I have the benefit of 
perusing the opinion of my Brother Sharma. J. 

20. The following questions have been refer- 
red to us for opinion: 


“(1) Whether Ratanchand Firm v. Rajendra 
Kumar, 1969 MPLJ 672 : (AIR 1970 Medh 
Pra 1 (FB)) was correctly ‘decided. 


(2) In an appeal by the landlord against -he 
dismissal of his suit for eviction under sub-s. (5) 
of S. 13 of the Act, is the landlord entitled to 
succeed if the tenant commits any default in 
- the payment of deposit current rent during “he 
pendency of the appeal, even though the suit 
was rightly dismissed, as the tenant had frlly 
complied with the provisions of sub-s. (1) of 
S. 13 of the Act upto the date of dismissal of 
the suit?” 


21. The appellants instituted a suit agaknst 
the respondent for eviction under S. 12 (1) {a) 
of the M. P. Accommodation Control Act, 1861 


(hereinafter called the Act) and for arrears of- 


rent and damages, claiming Rs. 320/- as month- 


S. S. Harishchandra v. Indersingh Eedi (FB) (Shiv Dayal C. J.) [Prs. 17-22] M. P. 205 


ly rent. Within a month of the service of sum- 
mons of the suit on him, the defendant made 
an application for fixation of provisional rent 
under S. 13 (2) of the Act. On that applica- 
tion, the defendant was directed to deposit rent 
at the rate of Rs. 320/- per month. The de- 
fendant deposited the arrears as directed by the 
Court. On his further application under Sec- 


tion 13 (5) of the Act, the trial Court dismissed 


the suit because the defendant had complied 
with the provisions of S. 13 (1) and (2). The 
suit was dismissed without framing the issues 
and without trying them. 


- 22. The plaintiffs preferred this appeal, at 
the hearing of which two questions were raised 
by the appellants. It was first contended that 
the defendant did not deposit or pay rent as re- 
quired by sub-s. (1) of S. 13, during the course 
of the suit, so that he was not entitled to the 
protection under sub-s. (5) of S. 13 of the Act. 
The second contention was that even if the 
defendant be held to have duly paid or depo- | 
sited rent, as required by sub-s. (1) of S. 13, 
during the pendency of the suit, since he com- 
mitted default in payment of current rent dur- 
ing the pendency of the appeal, he forfeited 
the protection under S. 13 (5). The Division 
Bench (Bhave and Raina, JJ.) which heard the 
appeal, dealt with the first eson and observ- 
ed as follows :— 


“The finding of the trial Court is that the 
defendant had fully complied with the provi- 
sions of sub-s. (1) of S. 13 and as such the suit 
was liable to be dismissed on this account 
under sub-s. (5) of S. 13 of the Act.” 


“Apart from the question raised by the learn- 
ed counsel for the appellants in regard to the 
tenability of the application under sub-s. (2) of 
S. 13, the finding of the trial Court that the 
defendant had fully complied with the provi- 
sions of sub-s, (1) of S. 13 during the pen- 
dency of the suit was not questioned before 
us,” 


“It was, however, vigorously argued that 
even though the suit may have been rightly dis- 
missed, the dismissal must be set aside, because 
the defendant -has failed to pay or deposit rent 
in accordance with the provisions of sub-s. (1) 
of S. 13 during the pendency of this appeal.” 
It is thus that the Division Bench adverted to 
the second question. The Division Bench re- 
ferred to a Full Bench decision of this Court 


‘in Ratanchand Firm v. Rajendra Kumar, AIR 


1970 Madh Pra 1 : 1969 MPLJ 672 : 1969 
Jab LJ 859 (FB) and discussed it in detail. It 
appears that since the Division Bench did not 
find itself in agreement with the view taken by 
that. Full Bench, it referred the matter for re- 
consideration by a larger Bench. 
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23. The question before us is whether in an 
appeal by the landlord from the dismissal of 
his suit (on any of the grounds under S. 12 of 
the Act), S. 13 requires the tenant to deposit 
rent in the appellate Court. The question has 
been referred in relation to the dismissal of a 
suit under S. 13 (5) of the Act. But the answer 
has to be the same if the appeal is by the 
landlord from the dismissal of his suit on any 
ground provided the suit was based on any of 
the grounds contained in S. 12 of the Act. 
This is because sub-s. (1) of S. 13 applies to 
such suits uniformly and the provisions of Sec- 
tion 13 are not different for an appeal by land- 
lord when his suit has been dismissed under 
S. 13 (5) of the Act. 


24. The Full Bench in Ratanchand Firm V. 
‘Rajendra Kumar, (AIR. 1970 Madh Pra 1) (FB) 
(supra) answered this question in the affirma- 
tive by holding that the words “suit or pro- 
ceeding” in the opening part of S. 13 (1) mean 
“suit or appeal.” 

25. I would approach this question as 
follows : 


(i) Whether on its plain meaning sub-s. (1) 
of S. 13 applies to any appeal (be it by the 
landlord or by the tenant)? 


(ii) What is the implication of the word “ap- 
peal” in sub-s. (2) of S. 13? 


(iii) Whether it is necessary to give an arti- 
‘ficial meaning to the word “proceeding” in sub- 
section (1) of S. 13? 

(iv) Why the word “proceeding” is there in 
the opening part of S. 13 (1) of the Act? 

26. A few provisions may now be reproduc- 
ed for ready reference :— 

“12(1) Notwithstanding anything to the con- 
trary contained in any other law or contract, no 
suit shall be filed in any Civil Court against a 
tenant for his eviction from any accommoda- 
tion except on one or more of the following 
grounds only, namely :— 


(a) that the tenant has neither paid nor 
tendered the whole of the arrears of the rent 
legally recoverable from him within two months 
of the date on which a notice of demand for 
the arrears of rent has been served on him by 
the landlord in the prescribed manner; 

XK KX XX XK 

(g) that the accommodation has become un- 
safe, or unfit for human habitation and is re- 
quired bona fide by tke landlord for carrying 
out repairs which cannot be carried out with- 
out the accommodation being vacated : 

(h) that the accommodation is required bona 
fide by the landlord fer the purpose of build- 
ing or rebuilding or making thereto any sub- 
stantial additions or alterations and that such 

building or rebuilding or alteration cannot be 


A.LR. 
carried out without the accommodarzion being 
vacated; 

XX XX XX xX 


13 (1) On a suit or proceeding beirg institut- 
ed by the landlord on any of the grounds Te- 
ferred to in S. 12, the tenant shall within one 
month of the service of the writ of summons 
on him or within such further time as the Court 
may, on an application made to it, allow in 
this behalf, deposit in the Court or pay to the 
landlord an amount calculated at tke rate of 
rent at which it was paid, for the period for 
which the tenant may have made Cefault in- 
cluding the period subsequent theretc- upto the 
end of the month previous to that in which 
the deposit or payment is made and shall there- 
after continue to deposit or pay, month by 
month, by the 15th of each succeeding month 
a sum equivalent to the rent at that rate. 

(2) If in any suit or proceeding referred to in 
sub-s. (1), there is any dispute as to tke amount 
of rent payable by the tenant, the Court shall 
fix a reasonable provisional] rent in relation to 
the accommodation to be deposited cr paid in 
accordance with the provisions of sut-s. (1) till 
the decision of the suit or appeal. 

(3) If, in any proceeding referred +o in sub- 
section (1), there is any dispute as the person of 
persons to whom the rent is payable, zhe Court 
may direct the tenant to deposit with -he Court 
the amount payable by him under sub-s. (1) of 
sub-s. (2), and in such a case, no person shall 
be entitled to withdraw the amount in deposit 
until the Court decides the dispute and makes 
an order for payment of the same. 


(4) If the Court is satisfied that amy dispute 
referred to in sub-s. (3) has been raised by a 
tenant for reasons which are false or frivolous, 
the Court may order the defence agzinst evic- 
tion to be struck out and proceed with the 
hearing of the suit; 

(5) If a tenant makes deposit or peyment as 
required by sub-s. (1) or sub-s. (2), mo decree 
or order shall be made by the Court for the 
recovery of possession of the accommodation 
on the ground of default in the payment of 
rent by the tenant but the Court may allow 
such cost as it may deem fit to the landlord. 


(6) If a tenant fails to deposit or pay any 
amount as required by this Section the Court 
may order the defence against him to be struck 
out and shall proceed with the hearing of the 
suit.” 

27. The word “appeal” is not to te seen in 
sub-s. (1) of S. 13 of the Act. This s conspi- 
cuous and significant. It is plain enough from 
these provisions that the Legislature has dis- 
tinctly employed in them three words: “suit”, 
“appeal” and “proceeding”. These words are 
very common in legal parlance. ‘he words 
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“suit” and “appeal” are always used distinctive- 
ly in Legislative enactments as distinguished 
from any other “proceeding”. It must be pre- 
sumed that they were fully known to the Legis 
lature when this Act was drafted. It cannot, 
therefore, be believed that the framers of tha 
Law used the word “proceeding” when they 
intended to mean “appeal”. The learned cout 
sel for the appellants could not tell us any 
reason whatever why the framers of the law 
did not employ the expression “suit or appeal.” 


‘28. In Diwan Bros. v. Central Bank ct 
India, Bombay, (1976) 3 SCC 800: (AIR 1976 
SC 1503), their Lordships have reiterated the 
well-settled principle in these words: 

“Tt is a well-settled principle of interprets- 
tion of statutes that where the legislature uses 
an expression bearing a well-known legal cor- 
notation it must be presumed to have used tte 
said expression in the sense in which it hes 
been so understood....... seule ieee 
Craies on Statute Law observes as follows: — 


“There is a well-known principle of construc- 
tion, that where the legislature uses in an Act 
a legal term which has received judicial inte=- 
pretation, it must be assumed that the term is 
used in the sense in which it has been judicial y 
interpreted unless a contrary intention ap- 
pears. 

Craies further points out that the rule as -0 
words judicially interpreted applies also “0 
words with well-known legal meanings, though 
they have not been the subject of judicial intet- 
pretation............ g 

The question before their Lordships was as 
to the interpretation of the word “decree”. It 
was observed that “applying these principles 0 
the instant- case it would appear that when the 
Court-fees Act uses the word “decree” which 
had a well-known legal significance or meal- 
ing, then the Legislature must be presumed ~o 
have used this term in the sense in which it 
has been understood, namely, as defined in the 
Code of Civil Procedure even if their has been 
no express judicial interpretation on this point” 

29. It is a cardinal rule of construction of 
Statutes that the intention of an enactment must 
be gathered from the language employed byt. 
It is the’ duty of the Court to give effect -0 
the words according to their plain meaninz, 
neither adding to nor subtracting from then. 
It is not permissible to travel outside the words 
used in a statute to discover any secret intet 
tion not expressed therein. In Salomon v. A. 
Salomon and Co., 1897 AC 22, Lord Watscn 
observed that the intention of the Legislatu-s 
“is a common but very slippery phrase, which, 
popularly understood, may signify anything 
from intention embodied in positive enactme.t 
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to’ speculative opinion as to what the Legis- 
lature probably would have meant, although 
there has been an omission to enact.” In R. V. 
Wimbledon Justices, (1953) 1 QB 380, Lord 
Goddard said :— 

“Although in construing an Act of Parlia- 


‘ment the Court must always try to give effect 


to the intention of the Act and must loox not 
only at the mischief aimed at, it cannot add 
words to a Statute or read words into it which 
are not there.” In R. v. Mansel Jones, (1889), 
23 QBD 29, Lord Coleridge said that it was the 
business of the Courts to see what the Legis- 
lature had said, instead of reading into an Act 
what ought to have been said. In Lathem v. 
Lafone, (1867) 2 Ex 115 (121) Martin B said :— 


“I think the proper rule for construing this 
statute is to adhere to its words strictly : and it 
is my strong belief that, by reasoning on long 
drawn inference and remote consequences, the 
Courts have pronounced many judgments af- 
fecting debts and actions in a manner that the `’ 
persons who originated and prepared the Act 
never dreamed of.” 


In State of Assam v. D. P. Barua, AIR 1969 
SC 831, their Lordships said: 


“According to the ordinary canons of inter- 
pretation the word employed must be given 
their proper and plain meaning.” 


In Amalgamated Electricity Co. v. Ajmer l 
Municipality, AIR 1969 SC 227 it was ob- 
served : 


“The intention of a Legislature or its delegate 
has to be gathered from the language of the 
statutory provisions and not om what it fail- 


30. The word “appeal” is so familiar to all 
concerned with law that it cannot be read so 
as to be included in the expression “suit or pro- 
ceeding.” This is more so as in the same sec- 
tion, the three words are distinctly used, “suit”, 
“appeal” and “proceeding”. To defend an ap- 
peal is a well recognised inherent right of the 
respondent, who has been successful in the 
lower Court. If a condition or restriction is 
to be imposed on that right, the language of 
the law must be express and unambizuous. 
Craies observes :— 


“Express and unambiguous language appears 
to be absolutely indispensable in statutes passed 
for the following purposes; Imposing tax or 
charge; conferring ‘or. taking away legal rights, 
whether public or private; excepting from the 
operation of or altering clearly established prin- 
ciples of law; altering the jurisdiction of Courts , 
of law.” 
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31. The function cf the Court is to se2 what 
the law is and not to re-write the law in the 
garb of interpretation according to its whim. 


32. In 
Kumar (AIR 1970 Madh Pra 1) (FB) (supra) 
the Full Bench considered three constructions 
of the section. They first considered whether 
an appeal is included in the word “suit” on the 
ground that appeal.is continuation of a suit. 
This was rejected with the observation that the 
fegislature could not have intended to include 
“appeal” within the word “suit”. The second 
construction which was considered by the Full 
Bench was that an appeal is neither a suit nor 
proceeding and is, therefore, not at all included 
~ within sub-s. (1), so that a tenant is not bound 
to deposit any rent in appeal, whether the ap- 
peal is by the landlord or by the tenant. The 
Full Bench found it difficult to accept this “ex- 
treme contention” because of the word “appeal” 
used in sub-s. (2). The Full Bench then con- 
_ sidered the third construction that an appeal 
“js a proceeding and found it to be “a middle 
course” and “most acceptable”. J shall deal 
with this point when { shall presently ccnsider 
the implications of the word “appeal” in sub- 
section (2). . 


33. Pausing here for a moment, let it be 
seen whether by giving an unartificial or forced 
. Interpretation to it, sub-s. (1) of S. 13 should 
: be applied to appeals. The Accommodation 

Control Act, 1961, has for its object to regu- 

late eviction of tenants from accommodation. 

Chapter HI was enacted’ with that object of 

which S. 12 is the pivot. A tenant is prctected 
‘lfrom eviction except on such grounds as render 

eviction necessary. Restrictions are imposed 
on the rights of the landlord to evict the ten- 
ant. Section 12 does not confer any new bene- 
fit to the landlord, nor enlarge his rights under 
the general law. Section 12 furnishes to the 
tenant a new defence. The object of Sec. 13 
is to put a check on the tendency of an un- 
scrupulous tenant to protract litigation with- 
out payment of rent. The first part of sub- 
section (1) of this section ‘requires the tenant 
to pay or deposit all arrears of rent within one 
month of the service of the writ of summons 
on him, or within such further time es the 
Court may, on the tenant’s application allow 
him. The second part requires the tenent to 
|go on depositing rent, month by month, by the 

(15th day of each succeeding month. This sec- 
- jtion does not require any deposit to be made 
n “appeal” or “till the decision of appeal.” The 
word “appeal” is not to be found in this sub- 
section at all. Sub-section (2) envisages a case 
where there is a dispute between the landlord 
. land tenant about the amount of rent: payable 
by the latter. As soon as such dispute is 
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raised, the Court must fix a “reasonable provi- 
sional rent” to be deposited or paid under sub- 
section (1). Sub-section (3) contemplates a 
case where the dispute is as to the person OF 
persons to whom rent is payable. In that 
case, the Court may direct the tenant to deposit 
with the Court the amount of rent payable by 
him under sub-s. (1) or sub-s. (2). But no one 
shall be entitled to claim the amount until the 
Court decides the dispute and makes an order 
for its payment. Section 12 (3) and S. 13 (5), 
each, affords protection to the tenant that no 
decree or order shall be made against him for 
ejectment on the ground of default under Sec- 
tion 12 (1) (a). Sub-section (6) of S. 13 em- 

powers the Court to strike out the defence, if ` 
the tenant does not deposit rent as required by 

S. 13 (1). : 


34. Tt must, therefore, be concluded that 
S. 13 (1) contemplates a suit instituted in the 
original stage only, as is clear from the provi- 
sions of S. 12 (1) of the Act. Read in thjs 
manner, there is no anomaly, no absurdity no 
inequity. The whole object and purpose of 
S. 13 is that an unwary tenant may not pro- 
tract litigation without paying rent. This is 
because until the suit is decided, it is not known 
whether the plaintiff is right or the defendant 
is right; whether the plaintiff has brought a 
false suit to harass the tenant, or whether the 
tenant is falsely defending a suit to delay the 
plaintiff’s claim. Therefore, as pointed out at 
the outset, one of the basic policy underlying 
this law is that the tenant should not be allow- 
ed to contest a suit without depositing rent. 
The object is satisfied when S. 18 is read in 
relation to a suit. 


35. The Legislature did not mean to im- 
clude an “appeal” in the word “proceeding” 
because it was not necessary as may be explain- 
ed thus: If the appeal is by the tenant, in spite 
of that appeal, the landlord can apply for ex- 
ecution of his decree for eviction and obtain 
possession. However, in case the tenant ap- 
plies for stay of the decree for eviction, tlie 
appellate Court can put him to terms and thus 
require him to go on depositing rent until the 
decision of the appeal as a condition for the 
operation of the stay order. If the tenant does 
not fulfil that condition, the stay order gets 
dissolved and the landlord can obtain posses- 
sion. It is now to be considered whether the: 
object and purpose underlying S. 13 applv to. 
an appeal by landlord. The answer must be 
in the negative. The plaintiff’s suit having 
been dismissed. the enquiry shifts in favour of 
the landlord (sic tenant?). But. if the word 
“proceeding” in S. 13 (1) means an “appeal”, 
the tenant will have to deposit rent in both 
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these cases as well, -when there is no justifica- 
tion for such compulsion. 


36. It is quite clear from the provisiots 
contained in S. 13 that it does not provide a 
new machinery for recovery of rent as an alter- 
native to the ordinary remedy, that is, a stit 
for recovery of rent. 


37. U the framers of the 1961 Act intended 
to apply the provisions of S. 13 (1), could they 
not use the word “appeal” after the word “sug” 
and before the words “or proceeding”? Could 
it be presumed by any stretch of imagination 
that they carelessly omitted the word “appeal” 
in S. 13 (1)? Will it at all be reasonable to 
_ presume that the framers of the law would 
mention the word “appeal” in sub-s. (2) of 
S. 18 with the object or intention that that 
` word may, on that basis, be read -as included 
in the word “proceeding” in sub-s. (1)? It is 
the Janguage of the section which has to 
be given effect to. It is not for the Court to 
re-write the law accOrding to its liking. Tae 


Court has to say what the law is, and not wkat’ 


the law should be. Unless a clear case or ab- 
surdity is made out, it is not permissible uncer 
the well established canons of interpretation of 
statutes to give a forced and unnatural meen- 
ing to the word “proceeding”. 


38. With due respect to the referring Judg2s, 
it must be said that they were not right in 
their opinion that S. 13 (1) applies to an gp- 
peal by the tenant. 


39. The object of sub-s, (2) is abundan-! 
clear. When there is a dispute as to the amount 
of rent payable by the tenant, an issue will be 
framed and will be decided in the final judz- 
ment of the suit. But since sub-s. (1) requices 
payment or deposit of rent during the pen- 
dency of the suit, question arises at what rate 
should the tenant deposit rent. Should he 
deposit at the rate claimed by the plaintiff or 
the rate as alleged by defendant? To sove 
this difficulty sub-s. (2) was enacted. It re- 


quires the Court to fix a “reasonable previ- 


sional rent,” and it is at that rate that the ten- 
ant will deposit, and go on depositing rent in. 


compliance with ‘ the requirements of S. 13, 
until the disposal of the suit. The rent so fixed 
has to be “reasonable”, but at the same time 
it is only “provisional”. It is provisional >e- 
cause as soon as the suit is decided the dispute 
as to the amount of rent “payable by the tən- 
ant” becomes finally resolved in the judgmant 
of the suit. In several decisions of this Court, 
therefore, it has been held that provisional rant 
is to be fixed on a summary enquiry, for in- 
stance, from the receipts which the tenant may 
produce or from the rent note which the land- 
lord may produce or such other. documents. 
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49. It is obvious enough that such fixation 
of provisional rent is only to fulfil the above 
necessity. and is for the period intervening the 
raising of the dispute and the decision of the 
issue in the suit. When there is such a dis- 
pute, there is bound to be an issue and that 
issue is bound to be determined in the final 
judgment of the suit. Therefore, this provi- 
sional rent operates only during the pendency 
of the suit and until the decision of the issue. 
But once such decision has been rendered in 
the judgment in the suit and the decision is 
on merits, on the basis of the evidence of the 
parties, the provisional rent is superseded. 
Therefore, if the law intended to provide for 
deposit of rent in the appellate Court, it can- 
not be the “provisional” rent. It is bcund to 
be that rent which has been determined in the 
suit. 


41. It is mark-worthy that in the opening 
words of sub-s. (2) “appeal” being not there, 
in the closing part of this sub-section the word 

“appeal” is meaningless. 


42. Clue is available how the word “ap- 
peal” crept into sub-s. (2). Under the Madhya 
Bharat Accommodation Control Act, 1955 
(which eventually became the Madhya Pradesh 
Accommodation Control Act, 1955). Section 4 
enacted restriction on eviction (corresponding 
to S. 12 of the present Act). Then, S. 5 of 
that Act read thus :— = 


“5. Rent pending suit or appeal for evic- 
tion.— 

(1) On a suit being filed for eviction on any 
one of the grounds mentioned in S. 4 cr in the 
case of appeal, on the appeal being preferred, 
the Court shall, on request of the landlord— 


(a) If the rent is already agreed upon, order 
the tenant to deposit in the Court the rent pay- 
able according to the terms of the agreement 
from the date of filing of the suit or appeal- 
till the decision of the suit or appeal; 


(b) If the rent is not already agreed upon, 
fix a reasonable provisional rent and order the 
tenant to deposit such rent every month in the 
Court till the decision. of the suit or appeal. 
The rent so fixed shall be payable from the 
date of filing of the suit or appeal. 

(2) In the case of default on the part of the 
tenant in depositing the rent even after the 
order of the Court, the right of the tenant to. 
defend shall be terminated: 


Provided that the Court may before making - ka 


an order of terminating the right of defence, 
provide an opportunity to the tenant for de- 
positing the rent within fifteen days or such 
longer period as the`Court may deem fit. 

(3) If the landlord intends to obtain the rent 
deposited by or on behalf of the tenant in ac- 


~Y 


+ 


~ 
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cordance with the above provision, the. amount 
shall be paid by the Court to the landlord after 
deducting the proper court-fee therefrom.” 

It is clearly seen that S. 5 of the Madhya 
Bharat Act, under which the tenant was re- 
‘quired to deposit rent, had following signi- 
ficant requisites :-— - 

(i) It was when an order was passed by the 
Court requiring the tenant to deposit rent, that 
he became liable to. deposit rent. 

(ii) The Court could make an order on re- 
quen of the landlord. 

(iii) Such request could be made by the- land- 
Jord in a suit filed on any of the grounds men- 
tioned in S. 4 or “in the case of appeal, on ap- 
` peal being. preferred.” 


(iv), The Court could order to deposit rent 
which was payable according to the. terms of 
the agreement; and if rent had not already been 
agreed upon, then, the Court had to fix ‘a rea- 
sonable- provisional rent and order the tenant 
to, deposit such rent every month in the Court 


“35 till the decision of the suit or appeal. 
43. It can be clearly seen that the word’ 


“appeal” in the expression “till the decision of 
the suit or appeal” i in S.'5 of the 1955 Act has 
definite meaning, because on an appeal being 


: preferred, whether by the landlord or by the 


ténant, the Court had.to make an order on 
‘the request of the landlord to fix (in the ab- 


02, sence of an agreement) a “reasonable provi- 
-’ sional rent”, and to order the tenant to deposit 


- such rent “tll the decision of the suit or ap- 
peal.” Now S. 5 of the 1955 Act clearly con- 
templated such an order to be made either in 
the suit or in the appeal. It is evident that 


S. 5 of the 1955 Act was necessarily before ~ 


those who drafted S. 13 of the present Act and 
it was from S. 5 that the expression “till the 
decision of the suit or appeal” employed in 
that section crept in inadvertently in S. 18 (2), 
although the whole of S. 5 was not copied out 
in the new Act, obviously, because the framers 
of the Act desired to impose a statutory liabi- 
lity on the tenant to deposit rent without re- 
quiring an order of the Court to be necessary. 


Yn this process they forgot that the word “ap- 


peal” in the existing S. 18 (2) would be mean- 
ingless. when the existing section was not pro- 
viding for any such order to be made on the 
request of the landlord “on the appeal being 
preferred.” 

44, Furthermore, if the intention of sub- 
section (2) was that provisional rent fixed in 
the trial court_in the suit should continue to 
be paid till thë- decision of the appeal also the 
_ expression. would have been “till the decision 
of the suit and appeal.” ‘The word “or” is dis- 
junctive here. -It was appropriately “used in 


S. 5 of the 1955 Act, but is misfit in S.- 18 2 


_of the appeal. 


A.I R. 


of the present Act. Under the 1955 Act, the 
landlord had to seek an order of the Court in 
the suit and also a fresh order curing the 
appeal. 


- 45. Now from two other angles it can be 
easily demonstrated that: the word “appeal” in © 
sub-s. (2) is without meaning :— 

(i) This sub-s. (2) applies only when there 
is a dispute as to the amount of rent but what 
about the cases (and they will be incumerable) 
in which no such dispute is raised? Sub-sec- 
tion (2) will then not apply, for an appeal aris- 
ing from a suit in which, any dispute as to the 
amount of rent was raised and an appeal from 
another suit in which no such dispute was 
raised. This will mean that where zhe tenant 
had not raised a dispute, he is not to deposit 
rent. in the ‘appellate Court, but F he had | 
raised such dispute then he has to. This posi- 
sa will be anomalous and cannot be accept- 
e 

(ii) Section 13 (1) applies to all suizs institut- 
ed by the landlord on any of the grounds con- 
tained in the clauses from (a) to (pi, and not 
merely in Ci. (a). If, for instance, the plain- 
fiff’s suit, on the ground contained in CL (g) 
or (h), is dismissed, it does not:stand to reason 
why the tenant should be obliged zo deposit 
rent in the appellate Court. 


46. In the present context, cases may be ` 
categorised into three: (1) When a decree for 
ejectment is passed against a tenant: (2) When 
the landlord’s suit is dismissed because of the 
special protection contained in S. 12 (b); and 
(3) When the suit for eviction is dismissed be- 
cause no ground as required in sub-ss. (a) to 
(p) has been proved. In case (1) the landlord 
can execute his decree and obtain possession. 
If the tenant seeks stay from the appellate 
Court, he can be put to terms and can thus be 
required to deposit rent during the pendency 
In case No. (2), the tenant is 
automatically required to go on paying rent. 
directly to the landlord. He can at the, most 
commit two consecutive defaults, buz he can- 
not afford to commit the third defavit: other- 
wise, he can be. readily evicted, inasmuch as 
the protection under S. 12 (3) will net then be 
available. It is made available only ance. In 
case No. (3), there is no equity in tavour of 
the landlord, for which the tenant should be 
compelled to deposit rent during the pendency 
of the landlord’ appeal, and then be is sub- 
jected to a great risk of his defence being struck 
out in case of a single default. He has to pre- 
sume and anticipate that :an appeal may be 
preferred: against him, so that he must find out 
the appellate Court, where the landlcrd might 
prefer an appeal against him and g5 on de- 
a rent from the very next monzh-of the 
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date of the decree, because the words “till tke 
decision of appeal” connote a continuity and 
no break, as between the date of notice of 


appeal. If he commits a single default he. 


loses the protection under S. 12 (3). See 
Jagdish Kapoor v. New Education Seciety, 1967 
Jab LJ 859 : (AIR 1968 Madh Pra 1) (FB). 


47. In Ganesh Ram Harvilas v. Ram- 
chandra Rao, 1970 MPL}J 902: (AIR 1971 
Madh Pra 104) the Division Bench did not say 
anything different. I have again carefully goms 
through that decision. It is wholly in accord 
with what I have said just now. 


, 48. It was faintly argued that if the tenaat 

is required to pay rent in appeal, hé does not 
. stand to lose anything because, after all, it is 
his liability to pay rent every month. This 
argument must be rejected at least for two 
reasons, Firstly, as said above, S. 13 is not a 
statutory machinery for the recovery of remi. 
It is a restriction which has to be strictly con- 
strued. Secondly, the restriction is stringent, a 
single default takes away his right under Sec- 
tion 12 (3) or 13 (5) of the Act and also makes 
_his defence liable to be struck out under Sec- 
tion 13 (6). 

49. Sub-section (5)— There can be no maf- 
ner of doubt that swb-s. (5) comes into play 
only at the time of the final decision of the 
suit in the trial Court. It is to be applied wh2n 
all the issues in the suit are decided and the 
Court is going to pass a decree for evicticn. 
Tt is only at that point of time that sub-s. 15) 
steps in. The same is about S. 12 (3) of the 
Act. See Chifrakumar Tiwari v. Gangara, 
1966 Jab LJ 1028. There is nothing in sub- 
section (5) to apply it to appeals. 


50. Sub-section (6)— The language of stb- 
section (6) also supports the conclusion that the 
sub-section applies only to suits. This stb- 
section enacts the consequences of non-com- 
pliance with the foregoing clauses of the ‘sec- 
tion in which case the Court may order the 
defence against eviction to be struck out, but 
thereafter the Court must proceed with fhe 
hedring of the “suit”. It would be stretching 
the language too far to say that the exprzs- 
sion “hearing of the suit” means hearing of 
the suit in the trial Court or in the appellate 
Court. In common legal parlance, when an 
appeal arising from.a suit is heard, it is rot 
said that the hearing is of the “sui 


51. The above discussion leads to the. con- 
clusion that S. 13, as a whole, applies to suits 
only. Any cloud cast by the word “appeal” 
in sub-s. (2) vanishes, when the sub-section is 
closely scrutinised and analysed, and also 
when it is examined in correlation with otner 
sub-sections. Clue is also available that <he 


peal’ (which is the 
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word “appeal” ‘crept into sub-s. (2) evidently 
because of careless spade work in the process - 
of drafting the sub-section from ‘S. 5 of the 
Madhya Bharat Accommodation Control Act, 
1955 (which eventually became the M. P. Ac- 
commodation Control Act, 1955). 

52. It is clear from the discussion in Ratan- 
chand Firm v. Rajendra Kumar, (AIR 1970 
Madh Pra 1) (FB) (supra) that for including 
‘appeal’ within the word ‘proceeding’, a great 
effort had to be made and the interpretation 
given is laboured. In common legal parlance, 
the word ‘institute’ is used for a suit; so also 
writ of summons. They had to be read as 
“appeal preferred” and ‘notice of appeal’ res- 
pectively. But I do not see what hardship will 
be caused to the landlord for which all such 
efforts had to be made. A word of such com- 
mon parlance as “appeal” having been omitted 
in S. 13 (1), there is no necessity to re-write the 
law in the garb of interpretation. A little later, 
I shali mention how the word “proceeding” ap- 
pears to have crept in. 

. 53. 
ance with the provisions of sub-s. (1)”, as are 
used in sub-s. (2) of S. 13, a question is posed 
as to what it means in so far as an appeal is 
concerned, with due respect this would be to 
beg the question; so also, when it is contem- 
plated that S. 13 (5) -applies to an appeal also. 

54. As regards Ratilal v. Ranchhodbhai, > 
AIR 1968 Guj 172 suffice to say that under - 
that law the requirement is of depositing stan- 
dard rent which is quite different from provi- 
sional rent under ‘S. 13 (2) of our Act. More- 
Over, stress was laid in that decision on the 
word “finally” . Furthermore, the reason for 
that decison: is that an appeal is a continua- 
tion of a suit, which was rejected in Ratan- 
chand’s case. 


55. My learned brother Sharma, J, makes 
it clear in paragraph 14 of his opinion that the 
view which he has formed is “without going 


into the question whether the word “proceed- 


ing” as used in sub-s. (2) of S. 13 means and 
includes an “appeal”. Obviously, ‘there is un- 
surmountable difficulty, which may be demon- 
strated as below: 

(a) If the word ‘proceeding’ in sub-s, (2) 
means a ‘proceeding other than a suit or ap- 
natural meaning), then 
firstly, there being no proceeding contemplated 
in S. 12 other than a suit, the word ‘proceed- 
ing’ become meaningless. Secondly, in the 
closing words “till the decision | of suit or ap- 
peal”, the word “proceeding ” does not finda 
place ‘which omission eid back on the word 

“proceeding” in the opening words of the sub- 
section... If the dispute is raised in-a “proceed- 
ing” (other than a suit) then the sub-section 


With reference to the words “in accord- `` 


> ṣa, ‘suit? or 
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should have provided for the deposit of the 
rent “till the decision of the proceeding”, but 
those words are not there. 


(b) If the word “proceeding” in sub-s. (2) 
means “appeal”, then it contemplates a dispute 
to be raised in the appeal for the first time, 
that is, a dispute which was not raised in the 
suit. If the dispute had already been raised 
in the suit, there is no question of its being 
raised again in the appeal (“proceeding”). 
Therefore, if the word “proceeding” has to be 
Tead as meaning “appeal”, then the sub-section 
can be reconciled by contemplating a 
dispute which is raised for the first time 
in appeal. The Appellate Court will then 
fix a reasonable rent to be deposited or 
paid till the decision of the appeal. But, 
then the words ‘in accordance with. the 
provisions of sub-s. (1)’ become redun- 
- -dant. The word ‘appeal’ is not used by 
the Legislature in India to mean either 
original proceedings ‘other 
-than a suit’. 

(c) If the word ‘proceeding’ is redun- 
dant and it was intended ‘(as held by 
Sharma, J.) that ‘if a dispute 
in the suit the tenant has to go on de- 
positing rent not only till the decision 
of the suit but also in an appeal arising 

--from the suit’, then the closing words 
z would have been ‘suit and appeal’. The 
existing word ‘or’ in the words ‘suit or 
appeal’ is disjunctive. Furthermore, as 
already pointed out, this interpretation 
would result in two sets of rules. If a 
- dispute is raised the tenant has to depo- 
-© git rent in the suit and appeal, but if no 
such dispute is raised, then the tenant 
has not to deposit the rent in the appel- 
late Court because then sub-s. (2) does 
not apply and sub-s. (1) does not pro- 
vide for depositing rent in the appellate 
Court. l i 

56. Thus, examined from any angle, 
it must be said that the words ‘or pro- 
ceeding’ in sub-s. (2) are redundant and 
‘| meaningless and so also the words ‘or 
appeal’ are without meaning. From what 
I have already pointed out it appears to 
me that the word ‘appeal’ in sub-s. (2) 
has crept in inadvertently ‘in the process 
of drafting of these sub-sections, from 
the M. P. Accommodation Control Act, 
1955. 

57. Presumably, the words ‘suit or 
proceeding’ inadvertently crept in both 
in sub-ss. (1)-and (2) from another en- 
actment such as Ss. 13 and 17 of the 
West Bengal Act, unmindful of the fact 
that under those enactments, a proceed- 
ing refers to an original proceeding, 


is raised | 


which may be instituted under the Act 
for securing eviction of the tenant. Some 
of the provisions of the West Bengal 
Premises Tenancy Act may be repro- 
duced:— 

“Chapter I]I.— Suits and proceedings 
for eviction. 


13. Protection of tenant against evic- 
tion.— (1) Notwithstanding anything to 
the contrary in any other law, no order 
or decree for the recovery of possession 
of any premises shall be made by any 
Court in favour of the landlord against 
a tenant except on one or more of the 
follawing: grounds, namely...... 

(6) Notwithstanding anything in any 
other law for the time being in force, no 


suit or proceeding for the recovery...... 


17 (1) On a suit or proceeding being 
instituted by the landlord on any of the 
grounds referred to in S. 13, the tenant 
shall, subject to the provisions of sub- 
s. (2), within one month of the service . 
of the writ of summons of him, deposit 
in Court or pay to the landlord an 
amount calculated at the rate of rent at- 
which it was last paid, for the period for 
which the tenant may have made de- 
fault including the period subsequent 
thereto up to the end of the month pre- | 
vious to that in which the deposit or 
payment is made together: with interest 
on such amount calculated at the rate of 
eight and one-third per cent, per annum 
from the date when any such amount 
was payable up to the date of deposit, 
and shall thereafter continue +c deposit 
or pay, month by month, by the 15th of 
each succeeding month a sum equiva- 
lent to the rent at that rate. 

(2) If in any suit or proceeding refer- 
red to in sub-s. (1).there is any dispute 
as to the amount of rent payable by the 
tenant, the tenant shall, within the time 
specified in sub-s. (1), deposit in Court 
the amount admitted by him to be due 
from him together with an application 
to the court for determination of the 
rent payable. No such deposit shall be 
accepted unless it is accompanied by an 
application for determination of the rent 
payable. On receipt of such application, 
the Court shall— l 

(a) having regard to the rate at which _ 
rent wag last paid, and the period for 
which default may have been made by 
the tenant, make as soon as possible 
within a period not exceeding one year, 
a preliminary order, pending final deci- 
sion of the dispute, specifving the 
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amount, if any, due from the tenant 
shall, within one month of the date of 
such preliminary order, deposit in Court 
or pay to the landlord the amount s3 
specified in the preliminary order; and 

(b) having regard to the provisions ctf 
this Act, make, as soon after the prel 
minary order as possible, a final order 
determining the rate. of rent and th? 
amount to be deposited in court or paid 
to the landlord and either fixing the tim: 
within which the amount shall be depc- 
sited or paid, or, as the case may be, 
directing that the amount already depc- 
sited or paid be adjusted in such manner 
and within such time as may be spec- 
fied in the order. 


(3) If a tenant fails to deposit or pay 


any amount referréd to in sub-s. (1) or 
sub-s. (2), the court shall order the de- 
fence against delivery of possession to 
be struck out and shall proceed with the 
hearing of the suit. 


(4) If a tenant makes deposit or pay- 
ment as required by sub-s. (1) or sub- 
`s. (2), no decree or order for delivery of 
-possession of the premises to the land- 
lord on the ground of default in par- 
ment of rent by the tenant shall be 
made by the Court but the Court mzy 
allow such costs as it may deem fit io 
the landlord; . 

Provided that a tenant shall not be 
entitled to any relief under this suz- 
section if he has made default in paz- 
ment of rent for four months within. `a 
period of twelve mont 


58. Another example of such inadver~ 
tent drafting is to be found in sub-s. (2) 
of S. 26 of the M. P. Act. The scheme 2f 
Chapter IV is that the tenant is requir- 
ed to pay rent and it is his right to get 
a receipt from the landlord or his ai- 
thorised agent, the default of which is 
` punishable. If a receipt is not given, a 
penalty ig provided (S. 24). If the lani- 
lord does not accept the rent tender2d 
by the tenant, S. 25 enables him to depo- 
sit it with the rent controlling autho- 
rity. Then comes S. 26. The first sub- 
section fixes the time within which rent 
has to be deposited; otherwise, rent is 
not considered to have been validly de- 
posited under 5. 25. Then, sub-s. (2) also 
~ provides that no such deposit shal] be 
considered to have been validly made, 
if the tenant wilfully makes any false 
statement in his application for deposit- 
ing the rent, unless the landlord has 
withdrawn the amount deposited. Eut 
the words ‘before the date of filing an 
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application for the recovery .of posses- 
sion’ are inept and inapplicable. The 
words should have been ‘before the date 
of filing of suit for possession’. This mis- 
take again has crept in while copying 
out the section from the- Delhi Act. 
There, the Rent Controlling Authority 
has the jurisdiction to deal with the 
matters, but under the M. P. Act the 
forum has been changed and jurisdiction 
has been given to the civil Court. Under 
S. 14 of the Delhi Act, application has 
to be filed for the recovery of posses- 
sion and, therefore, these words are ap- 
propriate and have a meaning in S. 28 
(2) of that Act; but under the M. P. Act, 
under S. 12, a suit has to be instituted 
in the civil Court, so that these words in 
5. 26 (2) are meaningless. 


59. Yet another conspicucus reason 
why the Legislature did not apply the 
provisions of S. 13 to an appeal is that 
what is to be seen in appeal is whether . 
the decree of the trial Court was correct 
or erroneous. It has reference ‘to the 
rights of the parties on the date of the 
decision appealed from. If the Legisla- 
ture interided otherwise, then an express 
and unambiguous language would be re- _ 
quired. Valuable protection earned under -. 
S. 12 (3) cannot be forfeited merely by 
non-payment of rent in the appellate ` 
Court. 

60. The above discussion may be sum- 
med up thus:— 


(i). To defend the landlord’s appeal 
from the dismissal of his suit is a very 
valuable right. It cannot be taken away 
or curtailed except by law in express 
and unambiguous language. Require- 
ments of sub-s. (1) of S. 13 impose con- 
ditions or restrictions on such right. 

(ii) The word ‘appeal’ is not seen in 
S. 13 (1). If the Legislature had intend- 
ed to apply it to ‘appeal’ it would have 
employed that word in the sub-section. 
There is hardly any other word in legal 
parlance so well known and common as 
‘appeal’. It is unthinkable that the fram- 
erg of the Act would use the word ‘pro- 
ceeding’ for ‘appeal’ when they have dis- 


tinctively used the word ‘suit’ in sub- 
‘ss. (1) and (2). 
(iii) As only a ‘suit? is contemplated 


for eviction of the tenant on any of the 
grounds contained in S. 12 (1), the word 
‘proceeding’ (as distinct from: a suit) is 
without meaning in sub-ss. (1) and (2) of 
S. 13. 

(iv) The ‘reasonable rent’ fixed under 
sub-s. (2). is merely ‘provisional’. It gets 


914 M. P. [Pr. 60] S. S. Horishchandra v. Indersingh Bedi (FB) (Shiv Dayal C.J.) A.I R. 


dissolved and merged into the  decisior. 
of the relevant issue in the final decisior. 
of the suit. Thereafter the rent if it is tc 
be paid or deposited by the tenant 
would be that rent which has been final- 
ly determined in the suit. Therefore, Y- 
would have been absurd if sub-s. (2) hac 
required deposit of ‘provisional’ rent {ir 
appellate Court) after the final judgment 
of the trial Court. Thus the word ‘appeal 
in the closing part of sub-s. (2) is otiose. 

(v) When in the opening words of sub- 
sec. (2) the word ‘appeal’ is not there. no 
question arises of payment or deposit of 
rent ‘until the decision of the appeal’. 
Therefore, ‘appeal’ in the closing words 
of sub-s. (2) is without meaning. 

(vi) The word ‘appeal’ in sub-s. (2) is 
the sheet anchor of the appellant, but 
that word is misfit in the closing ex- 
pression, when in the opening words, 
‘appeal’ is not to be seen. 

(vii) The very language of sub~s. (6) 
shows that it applies to suits only; parti- 
cularly the closing words are clinching. 
There is no justification for reading the 
words ‘hearing of the suit in the appel- 
late Court’, which expression would be 
unnatural in legal parlance. Viewed in 
this light, there is no ccnsequence’ of 
non-deposit of rent in appellate Court. 

(viii) Section 13 must be read as a 
| whole. When so read, it clearly applies 
‘to suits only. Any cloud cast by the 
‘word ‘appeal’ in the sub-s. (2) vanishes 
when it is closely scrutinised and analys- 
ed in relation to other sub-sections. 

(ix) In tenant’s appeal, application of 
S. 13 is unnecessary because the land- 


lord can execute the. decree and recover - 


rent, and if, stay is sought, concition of 
payment of rent can be imposed, In case 
of landlord’s appeal against dismissal 
under S. 13 (5) the tenant will automati- 
cally deposit, and go on depositing, rent 
because of the deterrent in S. 12 (3). In 
landlord's appeal from dismissal cn other 
ground, there is no special equity in his 
favour. In case of non-payment of rent 
ihis ordinary remedy of a suit for reco- 
very of rent is available to him. 

(x) It is apparent that in Ratan Chand 
Firm v. Rajendra Kumar (AIR 1970 
Madh. Pra 1) (FB) (supra), a great deal 
‘of effort had to be made to hold that the 
word ‘proceeding’ in .sub-s. (1) includes 
‘appeal (rather, mean ‘appeal’, inasmuch 


as there is no other proceeding zontem-- 


plated on any of the grounds contained 
in S. 12). In that case the expression ‘in- 
stituted’ had to be read as ‘preferred’ in 


relation to an appeal: and, the. expression 
‘writ .of summons’, had to be read as 
‘notice of appeal’; and expression ‘hear- 
ing of suit’ had to be read as ‘hearing of 
suit in appeal’; I do not see any neces- 
sity for forcefully introducing - ‘appeal’ 
in S. 13 by such process. ` 


It is wholly unnecessary to enter into 
a laboured interpretation becaus2, as de- 
monstrated above, no injustice or hard- 
ship to the landlord is made out. It is 
wholly unnecessary to stretch the words 
and, by giving them an unusual mean- 
ing, to rewrite the law according to the 
liking of the Court. Therefore, having 
regard to the common and natural use of 
the word ‘appeal’ as used in distinction 
to ‘suit? or ‘proceeding’, the word ‘pro- 
ceeding’ cannot be- read as ‘appeal’. 


(xi) Section 13 is not a machinery for 
realisation of rent as an alternative to a 
suit for recovery of rent. The object ‘of 
5. 13 is to put a check on the unscrupul- 
ous tenant who would protract Litigation 
without payment of rent. That puroose 
is served in the suit. But the enquiry is 
reversed when the suit is dismissed. 


(xii) Evidently, the closing: word ‘ap- 
peal’ in the expression ‘suit or appeal’ 
crept into sub-s. (2) from S, 5 of the 
Madhya Bharat Accommodation Con- 
trol Act (which eventually became the 


Madhya Pradesh Accommodation Con- 
trol Act, 1955). But, in that S. 5 the 
words ‘or appeal’ after the word ‘suit’ 


had a meaning; whereas in S. 13 (2) of 
the present Act they have none. So also 
clues are available which reveal how the 
word ‘proceeding’ appears to have inad- 
vertently entered into sub-ss. (1) and (2) 
from other enactments. (For instance, 
Ss. 13 and 17 of the West Bengal Act). 
But, there the word ‘proceeding’ has a’ 
meaning. 


(xiii) If the words ‘till the decision of 
the appeal’ in sub-s. (2) are literally con- 
strued, the tenant will have to go on 
depositing rent even after the dismissal 
of the suit by speculating that the lend- 
lord may prefer an appeal. He cannot 
wait till service of the notice of appeal, 
because there has to be continuity, and 
any break may. disentitle him o the 
protection under S 12 (3) for S. 13 ()] 

(xiv) Even if there be a remotest 
doubt, the Court should lean to a con- 
struction which will advance remedy 
and will not impose restriction an valu= 
able rights of the defendant, 
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61. My learned brother Sharma J. 
has referred to Vidyawati v. Fattelel, 
Civil Revn. No. 323 of 1963 decided cn 
24-2-1964 (Madh Pra), in which the ques- 
tion which came up for consideration 
was whether an application to sue if 
forma pauperis is a ‘proceeding’. within 
the meaning of S. 13 (1) of the Act. I 
held that it was not; because in S. 13 of 
-the Act that word is qualified by the 
words ‘on any of the grounds referred t9 
in S. 12’, and since an application. for 
leave to sue in forma -pauperis is nct 
based on any ground contained in S. 2 
of the Act, the word ‘proceeding’ in 
S. 13 does not include an application fcr 
leave to sue in forma pauperis, Thus, t22 
further observations that .a proceeding 
may include appeal, revision an apvlice- 
tion for execution or any other proceed- 
ing, was- obiter. No such question was in- 
volved in that revision for decision. I 
must now say that. for the reasons I 
have stated in this opinion I have not 
the slightest doubt that that obiter -ob- 
servation was not correct and it cannot 
be perpetuated.’ 

62. In the present case, the trial Court 
before the stage of framing of issues ard 


recording of evidence, dismissed the suit. 


on the application of the tenant on the 
ground that he had deposited all rert. 
Prima facie, this was premature. As sad 
above, sub-s. (5) of S. 13 comes into pley 
only at the stage of the final decision of 
the suit and at that point of time when 
the Court is about to pass a decree ior 
eviction, as a result of the decision on 
all the issues arising in the suit. But -he 
peculiarity of this case is that the trial 
Court had fixed the same rent as provi- 
sional’ rent which was claimed by the 
“landlord, i.e. at Rs, 320 per month. It 
_ was the tenant himself who did not want 
to pursue the issue when he sought cis- 
missal of the suit just because of having 
deposited the rent.. In other words, Ae 
abandoned the issue and,  therefcre, 
framing of issues and a trial on them 
became unnecessary. If*that had not been 
the position and the trial Judge had dis- 
‘missed the suit at any interlocutory 
state, then, on the landlord’s appeal, the 
dismissal would have been set aside on 
that ground (but not on the ground of 


non-deposit of rent). However, since we - 


are calied upon to answer only two ques 
tions which are pure questions of law, it 
must be left to the appropriate Bench 
which will decide the appeal to consider 
this question finally and dispose of the 
appeal on merits as it thinks fit, 


yoy r 


Union of India v. 
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. 63. In the result, I answer the ques- 
tions referred’ to this Bench thus:— 

(1) Section 13 of the M. P. Accommo- 
dation: Control Act, 1961, and no part of 
that section, applies to an appeal (whe- 
ther the appeal be by the tenant or by 
the landlord). . . 

(2) Ratanchand Firm v. Rajendra Ku- 
mar, 1969 MPLJ 672: (AIR 1970 Madh 


Gangaram Bhagwandas 


Pra 1) (FB) did not lay down correct law. 


Answer. accordingly. 
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C. M. LODHA, J. l 
Union of India and another, Applicants 
x ule Gangaram Bhagwandas, Opposite 
arty. | l 


Civil Revn. No. 139 of 1972, D/- 6-1- 
1977.* 


Contract Act (1872), S. 63 — Accord’ 5 
and satisfaction — Suit for damages 


- against Railway — Cheque for smaller 


amount than what was claimed sent by 
Railway was in full and final settlement 
of claim — Plaintiff prosecuting suit for 
balance of amount — Held, mere accept- 
ance and encashment of cheque does not 
raise a conclusive presumption that che- ` 
a was accepted in discharge of whole 
claim. 


The plaintiff did not accept the cheque 
remitted by Railway stating that i; was 
in full satisfaction of his claim for dama- 
ges. The cheque was encashed but- no 
receipt was sent. On the contrary, even 
after receiving the cheque the plaintiff 
prosecuted the suit for the balance of 
the amount. The defendant (Railway) led 
no evidence to show that the intention 
of plaintiff was to accept the cheque in 
full and final satisfaction: of the claim 
and has thus failed to prove that there 
Was a case of accord and satisfaction. 
AIR 1922 All 461 and AIR 1965 Cal 541, 
Rel. on; AIR 1963 SC 250, Distinguished. 

(Paras 4, 6 and 8) 


Cases Referred: Chronological Paras 


AIR 1965 Cal 541 7 
AIR 1963 SC 250 3, 9 
ATR 1922 All 461. F 5 
(1889) 22 QBD 610 ` 5 


B. D. Gupta, for Applicants; Ranjit 
Jain, for Opposite Party. os 


*(Against order of R. D. Jain, 2nd A. D. 
J., Gwalior, D/~ 13-12-1971.) 
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ORDER:— This is a revision by th2 
defendant Union of India through tha 
General Managers, Central Railway and 
Western Railway from the judgment and 
decree dated December 13, 1971 by the 
, Second Additional District Judge, Gwa- 
lior exercising the powers of a Smal! 
Court whereby the plaintiff non-peti- 
tioner’s suit was decreed for Rs. 163.33 P 


2. The plaintiff's case is that nine 
bundles of tobacco were booked from 
Pedila Railway Station on 20-3-1969 for 
delivery to the plaintiff at Gwalior Rail- 
way Station. But all the 9 bundles ol 
tobacco were found damaged when they 
were unloaded at Gwalior Railway Sta- 
tion. The plaintiff's allegation is that the 
tobacco was discoloured and had become 
wet on account of rains and moisture 
- with the result that it became unfit for 
~ human consumption. It was pleaded that 
tobacco had been damaged on account of 


-. negligence and misconduct of the defen- 


dant Railway and its employees. Conse- 
quently, after serving notice under 5S. 80, 
C.P.C. and S. 78 of the Railways Act the 
' plaintiff filed the present suit for dama- 
pes assessed at Rs. 504.58 P. The defen- 
dant denied the plaintiff's claim and 
pleaded that the goods had not been 
“ damaged due to negligence and/or mis- 
_ conduct on the part of the Railway and 


| ., ‘its employees. It was also pleaded that 


the claim of the plaintiff had been settl- 
ed fully and finally by payment of 
Rs. 283.05 P. The plaintiff examined Shri 
Onkar Prasad in support of hig case 
whereas the defendant did not produce 
any evidence. The lower court held that 
the tobacco was damaged due to the neg- 
- ligence and misconduct on the part of 
the defendant Railway. Consequently, 
after giving credit for Rs. 283.05 P. paid 
by the defendant, it passed a decree for 
~ Rs. 163.33 P. 


3. The learned counsel for the peti- 
tioner has urged, in the first instance, 
that, vide certificate Ex. P-i the defen- 
dant had remitted a cheque: for Rupees 
283.05 P. in full and final settlement of 
© the plaintiffs claim and, therefore, the 
plaintiff was not entitled to get any more 
amount. In support of his contention the 
learned counsel has relied upon AIR 1963 
SC 250. 


4. It may be observed that the suit 
was filed on 6-1-1970 and during the pen- 
dency of the suit a cheque for Rupees 
283.05 P. was sent under -the covering 
printed letter dated 6-3-1970 (Ex. P-6). 
It is, no doubt, mentioned in the printed 


letter that the amount of Rs. 283.05 P. 
was being sent in full and final settle- 
ment of the zlaim, It is also true that 
the plaintiff encashed the cheque. P.W. 1 
Onkar Prasad has stated that the letter 
Ex. P-6 and the cheque had been receiv- 
ed by him after the institution of the suit 
and that the cheque had been encashed. 
He has further stated that even after re- 
ceipt of Ex. P-§ he never came to know- 
that the cheque had been sent in full 
and final payment of the claim. Whether 
this statement of the plaintiff is correct 
or not, there is no denying the fact, that 
the plaintiff did not accept it in full 
satisfaction. Admittedly he has not pass- 
ed a receipt in full satisfaction. The che- 
que was encashed but no receipt was 
sent. On the contrary, even after receiv- 
ing the cheque the plaintiff prosecuted 
the suit for the balance of the amount. 


.The defendant has led no evidence to 


show that the intention of the plaintiff 
was to accept the cheque in full and 
final satisfaction of the claim. 


39. In Basdeo Ram Sarup v. Dil Sukh 
Rai (AIR 1922 All 461) it was held that 
the mere fact that thé plaintiff retained 
the cheque and ultimately encashed it, 
cannot be a conclusive proof in law that 
the amount was agreed to be accepted 
on the condition offered. In (1889) 22 
QBD 610 it was observed:— 


“If a person sends a sum of money on 
the terms that it is to be taken, if at all, 
in satisfaction of a larger claim and if 
the money is kept, it is a question of fact 
as to the terms upon which it is so kept. 
Accord and satisfaction imply an agree- 
ment to take zhe money in satisfaction 
of the claim in respect of which it is sent, 
If accord is a question of agreement, 
there must be either two minds agreeing 
or one of the zwo persons acting in such 
a way as to induce the other to think 
that the money ig taken in satisfaction 
of the claim and to cause him to act 
upon that view. In either case it is a 
question of fact.”. 


6. The question was thus primarily 
one of fact and since the defendant did 
not choose to lead any evidence on the 
point nor are -here such circumstances 
brought on the record to lead to the 
conclusion that the cheque was accepted 
in discharge of the whole debt, I am 
unable to come to the conclusion that 
the acceptance of the cheque amounted 
to satisfaction of the whole claim. 

7. In AIR 1665 Cal 541 where a deb- 
tor sent:a letter to the creditor with a 
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cheque for an amount smaller than what 
was due stating in the letter that the 
cheque was sent in full and final settle- 
ment of account and the creditor accept- 
ed the cheque, it was held, that the send- 
ing of the cheque for a smaller amoun? 
along with a letter to the effect that it 
was in full settlement does not amoun? 
to a discharge of the entire debt, nor 
does it amount to payment or tender ož 
the amount on any condition that ac- 
ceptance of that amount is in full and 
complete discharge of the entire debt. 


8 I am, therefore, of the opinion 
that the defendant has failed to prove 
that there was a case of accord and gatis- 
faction. As already observed above, mere 
acceptance and encashment of the che- 


que does not raise a conclusive presump- : 


tion that the amount was accepted in 
discharge of the whole debt. 


9. At this stage I may point out that 
the facts in AIR 1963 SC 250 relied upon 
by the learned counsel for the petitioner 
are distinguishable inasmuch as in that 
case the plaintiff after some initial prc- 
test agreed to accept the sum sent to 
him in full satisfaction of his claim anb 
duly discharged the promissory note on 
endorsement of full satisfaction and re- 
ceived the payment. In these circum- 
stances when the plaintiff brought the 


suit for recovery of the balance amount, | 


their Lordships held, that the case wes 
completely covered by S. 63-of the Con- 
tract Act and the plaintiff having accept- 
ed payment in full satisfaction of: their 


claim, were not entitled to sue the de- 


fendant for the balance. ef 

10. The other contention raised 
the learned counsel for the petitioner :s 
that there is no proof on the record that 
the tobacco was damaged on account of 
the negligence and misconduct on` tke 
part of the Railway and its employees. 
P.W. 1 Onkar Prasad has stated that tke 
tobacco got wet on account of Railway 
(meaning thereby Railway’s negligence). 
He has further stated that the 
were damaged on account of negligence 
and misconduct on the part of the Rail- 
way employees. In support of this, he 
has also referred to the certificate Ex. 
P-1 issued by the Railway, which reads 
as under:— 

“Out of 9 bundles tobacco received, 4 
bundies wet iby rain and contents damag- 
ed-discoloured and lacked.” 

It is significant that the witness was not 
at all cross-examined on this point, nor 
any evidenca was produced by the Rail- 


- 
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way, in rebuttal. In this state of evi- 
dence it would not be unreasonable to 
presume negligence or misconduct on the 
part of the Railway if the tobacco. got 
wet and damaged. The loss or damage 
may, in the circumstances of the present 
case, be treated prima facie evidence of 
negligence particularly when the Railway 
administration has led no evidence to 
prove the existence of circumstances . 
which would exonerate them from the 
liability. The question involved is one 


of fact and if on the basis of the plain- 


tiffs evidence and the circumstances of 
the case, the. lower court held that the 
goods were damaged due to negligence 
and misconduct on the part of the Rail- 
way, and its employees, it cannot be said 
that the lower court committed any error 
of law. 

1i. As a result of the foregoing dis- .. 
cussion, I do not see force in this revi- _ 
sion and hereby dismiss it. But in view . 
of the fact that the learned counsel for 
the non-petitioner initially put in his 
appearance but thereafter left the Court 
to attend another case and did not argue 
the matter at all, I make no order as to 
costs, 

Revision dismissed. 


— 
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€. KONDAIAH AND P. D. MULEY; JJ. 
Anant Laxman Purohit, Applicant v. 
The Indore Parasper Sahakari Bank Ltd., 
Indore and others, Opposite Parties, 
Misc, Petn, Cases Nos. 270, 97 and 77 
of 1975, D/- 23-7-1976. l 
Madhya Pradesh Co-operative Societies 
Act (17 of 1961), Ss. 64 (1), 717 — Dispute 
between Financial Bank and its member 
— Expulsion of member from Society — 
Assistant Registrar if competent to de- 
cide the dispute — Appellate Authority 
if, can remand the case to Deputy Regis- 
trar for disposal. 


The Indore Parasper Sahakari Bank, by 
resolution expelled. X one of its mem-. 
bers, from the Society. X disputed the 
correctness of the order before the As- 
sistant Registrar who held that the order 
of expulsion was wrong. The appeal by 
the Society to the Joint Registrar was 
dismissed. In second appeal to the Board 
of Revenue under S. 77 of the Act, the 
Board held that the Assistant Registrar 
was not competent to decide the dispute 
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and remanded the case to the Deputy Re- 
gistrar for disposal according to law. X 
challenged the order by petition to the 
High Court. 

Held: (a) that the question of expulsior 
of a member from the Society is a dis- 
pute touching the ‘management of busi- 
ness’ of the Society within the meaning 
of S. 64 (1) of the Act, but the Assistant 
- Registrar has no jurisdiction 
the dispute. It is only the Deputy Regis- 
trar that can entertain such dispute anc 
decide it. {Paras 5, 8) 

(b) The Board of Revenue has beer 
given under Notification under S. 7 - ol 
the M. P. Land Revenue Code, the power 
to hear and pass suitable orders in ap- 
peals and second appeals under S. 77 of 
the Act. The words ‘suitable orders’ 
would include the power to remand the 


=: * matter under appeal to the proper autho- 
cr. « pity for disposal. 
1 A, (Cases 
. œ^ ATR 1970-Madh Pra 230:1970 Jab Ly 298 


(Paras 9, 10, 11, 12) 
Referred: Chronological Paras 
(FB) il 
AIR 1961 Andh Pra 324:ILR (1961) 2 
- Andh Pra 279 . i 
A. K. Chitale, for Applicant; R. G. 
Waghmare and G. S. Solanki (for No. 1) 
. and Dy. G. A. (for No. 2), for Opposite 
-= Parties. 
.  KONDAIAHB, J.:— This bunch of mis- 


“Y. eellaneous petitions, by the petitioners, 


gives rise to two short but interesting 
questions of law, (i) whether the Assis- 
tant Registrar is competent to determine 
a dispute between the financing bank 
and its members under S. 64 (1) of the 
> Madhya Pradesh Co-operative Societies 
~ Act, 1960 (hereinafter referred to as ‘the 
Act’) and (ii) whether the appellete au- 
thority has jurisdiction under S. 77 of 
the Act to remand the matter before ib 
. to the file of the Deputy Registrar for 
- disposal according to law? ` l 
2. In order to appreciate the scope of 
the question, it is necessary to briefly 
refer to the material facts which are not 
only not in dispute but lie in a short 
_ compass that gave rise to this question. 
“». 3. Petitioner Anant, in Miscellaneous 
Petition No. 270 of: 1975, was a member 
of the Indore Paraspar Sahakari Bank 
Ltd., Indore, the first respondent herein. 
By Resolution No. 63 passed by its 
Board, the respondent-Society expelled 
the petitioner from he Society, on July 
- 16, by. removing the -petitioner under 
R. 18 sub-r. (1) of the Rules framed un- 
der the Act. Aggrieved. by the order of 
his expulsion from. -the. respondent- 
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to decide- 


diction to decide the dispute 


A. I. R. 


society, the petitioner disputed the cor- 
rectness of the order of expulsion under 
S. 64 (1) of the Act, before the Assistant 
Registrar, Co-operative Societies —- the 
second respondent herein. The ` Assistant 
Registrar decided the dispute on Novem- 
ber 13, 1968 in favour of the petitioner~ 
Anant holding the expulsion order to be 
wrongful, The first respondent-Society 
preferred an appeal against the order 
of the Assistant Registrar to the Joint 
Registrar who, by his order dated Sep- 
tember 3, 1970 dismissed the appeal. The 
respondent-Society preferred a further 
appeal under S. 77 of the Act to the 
Board of Revenue, before whom a preli- 
minary objection to the effect that the 
Assistant Registrar had no jurisdiction to 
entertain the dispute, was raised. The 
Board of Revenue upheld the prelimi- 
nary objection and found that the Assis- 
tant Registrar was not competent to 
entertain the dispute and, consequently, 
allowed the appeal.and set. aside the 
orders of the Assistant Registrar as well 
as of the Joint Registrar and remanded 
the dispute to the Deputy Registrar for 
disposal in accordance, with law, by its 
impugned order dated March 7, -1974. 
Hence Miscellaneous Petitions Nos. 97 of 
1975 and 77 of 1975 by the Society. The 
petitioner Anant filed Miscellaneous Pe~ 
tition No. 270 of 1975 challenging the 
correctness of the order of the Board of 
Revenue entertaining the objection re- 
garding the jurisdiction for the first time. 


4. Shri Chitale, learned counsel for 
the petitioner-Anant contended that the 
order of the Board of Revenue holding 
that the Assistant Registrar has no juris- 
is illegal 
and erroneous and liable to be quashed. 
Shri R. G. Waghmare, learned counsel 
for the society, contends that the Assis- 
tant Registrar is incompetent to decide 
the dispute under S. 64 of the Act, that 
the Board of Revenue has no jurisdiction 
to remand the matter to the Deputy Re~ 
gistrar as S. 77 of the Act has not speci-~ 
fically empowered the appellate autho~ 
rity to remand a case but at the most to 
direct the party to approach the compe- 
tent authority for proper presentation 
and decision of the dispute. 


5. The first question that requires to 
be decided is whether the Assistant Re~- 
gistrar is or is not competent to decide a 
dispute between a financing bank and 
its member, under S. 64 (1) of the Act. 
Section 64- (1) of the Act, provides for 
any dispute touching the constitution, 


1977 


management or business of a society or 
the liquidation of a society ‘being refer- 
red to the Registrar by any of the par- 
ties to the dispute if. the parties thereto 
are among those specified in Cls. (a) to 
(£) thereof. Clause (b) to sub-s. (1) of 
S. 64 of the Act, applies to a case of 
member of a society. The petitioner- 
Anant was admittedly a member of the 
respondent~society. The dispute now rais- 
ed between the member and the society 
pertains to the management or business 
of the society. The petitioner-Anant has 
been expelled from the society by the 
society. He is questioning the validity 
and correctness. of the action of the so- 
ciety in expelling him. Therefore, a dis- 
pute touching the management or busi- 
ness of the society between. a member 
and the society has arisen in the present 
e within meaning of S. 64 (1) of the 
ct. l 


6. Section 2 (1) of the Act defines a 
‘Financing Bank’ as a society the objects 
of which include the creation of funds 
to be lent to other societies or its indi- 
vidual members, and includes a Land 
Mortgage Bank and a State Co-operative 
Bank. The first respondent society, is a 
primary resource society, the object of 
which is to create funds and finance its 
members. The bye-laws of the respon- 
dent-society also include such a provi- 
sion and support the stand taken by the 
respondent-society that it is a financing 
bank. | 

7. Section 3 of the Act, empowers the 
State Government to appoint a Regis- 
trar of Co-operative Sociefies for the 
State and the State may also appoint 
one or more officers of the categories viz., 
Additional Registrar, Joint Registrar, 
Deputy Registrar, Assistant Registrar 
and such other categories of officers, as 
may be prescribed, to assist him in the 
discharge of hig duties. Sub-section (2) 
to S. 3 of the Act, empowers the State 
Government to specify the powers and 
duties conferred and imposed on the Re- 
gistrar by or under the Act. The proviso 
to sub-s. (2) to S. 3 of the Act, indicates 
that no officer other than the Additional 
Registrar or Joint Registrar shall be 
directed to exercise the powers to hear 
appeals under S. 77 of the Act. In the 
exercise of the powers conferred upon 
the State Government under S. 3 (2) of 
the Act, the State Government has issu- 
ed Notification No, 2421-7060-XV-62 
dated 18-86-82 delegating the above pcw- 
ers of the Registrar to the Deputy 
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Registrar and Assistant Registrar and the 
nature and extent of those powers. As 
per notification referred to above, the 
Deputy Registrar has been conferred 
powers of the Registrar in respect of all 
types of societies except financing bank, 
State Co-operative Union, Divisional Co- 
operative Institutes, under S. 6 (1) of 
the Act. 


8. We may now notice the nature 
and extent of the powers of the Regis- 
trar under S. 64 of the Act, which have 
been delegated to Deputy Registrar and 
Assistant Registrar. The notification 
leaves no doubt in our minds to indicate 
that all powers of Registrar in respect 
of societies conferred under §. 64 of the. 
Act, have been delegated to or conferred 
on Deputy Registrar. There is no restric- 
tion or limitation on the exercise of the - 
powers, under S. 64 of the Act, now con- 
ferred on Deputy Registrar for deciding’ 
the disputes. The Deputy Registrar is,- .. 
therefore, competent to decide any dis- 
pute that could have been decided by 
the Registrar under S. 64 of the Act. To 
put it differently, what the Registrar 
under S. 64 of the Act could have done, 
the Deputy Registrar can equally decide 
and determine a dispute that falls witù- , 
in the purview of S. 64 of the Act. Con-. ~ 
sequently, the Deputy -Registrar is f 


pute between a financing bank and its 
members. It is also pertinent to notice 
that column No. 4 of the notification puts 
limits to the powers of the Assistant Re- 
gistrar to such a society which he can 
register. In other words, the Assistant 
Registrar is incompetent and has no” 
jurisdiction to decide any dispute be- 
tween any society, -which he cannot 
register and its members. The Assistent 
Registrar is empowered under S. 6 (1) -> 
of the Act, to register only Primary Re- 
source Societies, Primary .Consumers’ 
Societies, Primary Multi-purpose Socie- 
ties, Primary Producers’ Societies and 
Primary Industrial Societies, He is not, . 
therefore, specifically conferred powers 
to register financing societies. From the 
narration of facts referred to above, we 
have no hesitation to hold that the As- 
sistant Registrar has no jurisdiction to 
entertain the dispute between the first 
respondent-~society which is a financing 
bank, and its member — the petitioner- 
Anant who has been expelled from the 

society. The view taken by the Boardi 
of Revenue, while disposing of the ap- 
peal preferred by the Society, to the 


en- `. 
titled and empowered to decide a dis- ` 


- Act. 
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effect that the Assistant Registrar has n3 
jurisdiction to decide the dispute in th? 
present case, is perfectly justified and is 
in accordance with law. We are, there- 
fore unable to agree with Shri A. K. Chi- 
tale, learned counsel for the petitioner- 
Anant, that the Board of Revenue has 
committed a grievous error in law in 
finding that the Assistant Registrar is no 
entitled to decide the dispute in ques- 
tion. For these reasons, we answer the 
first question in the affirmative and 
against the petitioner-Anant. 

9. This brings us to examine the 
question relating to the powers of the 
appellate authority to remand the case 
to the Deputy Registrar. The answer of 
this question ‘depends upon the provi- 
sions of S. 77 (2) of the Act, which reads 
thus:— 

“77 (2)—A second appeal shall lie 
. against any order passed in first appeal 


> by the Registrar, Additional Reg:strar or 


Joint Registrar to the State Government 
on, any of the following grounds and no 
other, namely:— 

(i) that the erder is contrary to law, 
or 


(ii) that the order has failed to deter- 


mine some material issue of law, or | 
(iii) that there hes been a substantial 
` error or defect in the procedure as pre- 


“seribed by this Act which may have pro- 


| duced error or defect in the decision of 
the case upon merits.” 

Section 7 of the Madhya Pradesh Land 
Revenue Code, 1959, (hereinafter refer- 
red to as the Code) empowers the State 
Government by a specific notification to 
confer upon the Board of Revenue to eX- 
ercise certain powers and discharge the 
functions of the State Government. Pur- 
suant to the powers vested in the Gov- 
ernment under S. 7 of the Code, the 
State Government by Notification No. 
4327-CR-271-VII-N-1, dated 15/10/1969 
has conferred on the Board of Revenue 
the powers (i) to hear appeals under 
Cl. (b) of sub-s. (1) of S. 77, and second 
appeals under sub-s. (2) of S. 77 of the 
Act, against the order passed in first 
appeal against the original order passed 
by the Registrar, Assistant Registrar or 
Joint Registrar, under Ss. 17, 55 (2), 62, 
67 (3}, 68, 71 and 84 and also (ii) to hear 
appeals against the orders passed by the 
Registrar or any officer subordinate io 
him invested with the powers of | the 
Registrar under sub-s. (3) of S. 63 of the 


10. In the present case the order ap- 
pealed against has been passed by the 
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Joint Registrar under S. 77 (1) (a) of 
the Act. A second appeal under sub-sec- 
tion (2) of S. 77 of the Act is provided 
to the State Government on any one of 
the grounds indicated in Cls. (i) to (iii) 
thereof. The Board of Revenue, there- 
fore, is conferred with a jurisdiction to 
hear appeals and second appeals under 
S. 77 (1) and (2) respectively, against the 
orders of the Registrar, Additional Re- 
gistrar or Joint Registrar by virtue of 
the notification referred to above. The 
Board of Revenue has taken the place of 
the State Government as first appellate 
or second appellate authority while en- 
tertaining appeals under S. 77 of the 
Act. Appeals preferred under S. 77 of 
the Act, must be presented in the pre- 
scribed manner to the concerned appel- 
late authority within thirty days of the 
date the order appealed against, was 
communicated to the concerned party. 
Section 77 of the Act does not specifical- 
ly indicate the nature and extent of the 
powers that can be exercised by the 
appellate authority. It only provides for 
first appeal as well as second appeal to 
the respective appellate authorities speci- 
fied therein. 


ii. It is not disputed by Shri R. G. 
Waghmare, learned counsel for respon- 
dent-society that the appellate authority 
under S. 77 of the Act, is empowered to 
either. allow the appeal or to dismiss it, 
but, disputes only with regard to its 
power to remand the case. The statute is 
silent with regard to the power of dis- 
missal or allowing the appeal. Though 
R. 59 of the Madhya Pradesh Co-opera- 
tive Societiés Rules, prescribes the pro- 
cedure to be followed while disposing of 
the appeals, we do not find any specific 
indication therein that the appellate 
authority may allow, dismiss or remand 
the case. Sub-rule (11) of R. 59 of the 
Madhya Pradesh Co-operative Societies 
Rules, on which strong reliance has been 
placed by the respondent-society’s coun- 
sel, does not indicate the exact nature 
and extent of the power of the appellate 
authority. It only reads as follows:— 


(11) When the hearing of the appeal 
is completed, the appellate authority 
shall announce its judgment forthwith or 
may fix a date for the same, after giving 
due notice to the appellant or the ther 
parties to the appeal.” , 

We may, in this regard, notice sub-r. (9), - 
which says-~ 

“On the date so fixed the appellate 
authority shall go through the relevant ` 
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papers, hear the appellant or his agent, 
if present, and pass suitable order on the 
appeal.” 

It gives a true clue to the nature and 
extent of the powers of the appellate 
authority to dispose of the appeal under 
iS. 77 of the Act. The expression ‘suitable 
order on the appeal’ must be widely 
construed to include either to dismiss or 
allow the appeal or remand the case te 
an appropriate authority with a directior. 
to dispose of the same in accordance 
with law. We cannot but observe that 
the provision of S. 77 hag not been pro- 
perly drafted. The legislature could havé 
been more specific and could have clear- 
ly enumerated the powers and functions 
of the appellate authority in the statute 
itself, which is no doubt clumsily draft- 
ed. The section is silent about the exacti 
nature of the powers and functions ol 
the appellate Court. However, normally, 
ies powers of the appellate Court woulé 
include not only to dismiss or allow the 
appeal but also to remand the case te 
the appropriate authority, if necessary 
The power of remand must be held to 
have been invested in the appellate au- 
‘thority under S. 77 of the Act, as, sucĖ. 
‘power is necessary and inherent for th? 
proper and effective exercise of appel- 
late powers. In other words, withow 
such power the appellate authority could 
not effectively function and justify its 
existence as appellate authority. A Full 
Bench of this Court in Surendra Mohan 
Chaurasiya v. State Transport Appellate 
Authority, M. P. Gwalior (AIR 197) 
Madh Pra 230) held that the avpellate 
authority under S. 64 of the Motor Vehi- 
cles Act, read with R. 73 of the C. P. ` & 
Berar Motor Vehicles Rules (1940) 33 
empowered to remand a case when its 
record is found to be insufficient and 
the appellate authority was not in a posi- 
tion to record the evidence itself. Sec- 
tion 64 of the Motor Vehicles Act, also 
does not specifically indicate power + 
remand although it has indicated power 
to dismiss or allow the appeal. The pre- 
sent caSe is much stronger one. Here 35 
no indication under'S. 77 of the Act, 
empowering the appellate authority even 
to allow or dismiss the appeal. It is silent 
about the actual manner of disposal. -In 
such circumstances, we have no hesite- 
tion to hold that the Legislature could 
have thought it fit and proper to confer 
power to dismiss or allow the appeal, in- 
cluding the power of .remand of the 
case, so that there -can be no exception, 
However, the respondent-society cannct 
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_the most, the party might have 


(Kondaiah J.)  [Pre. 11-14] 


take advantage of the specife omission 
in S. 77 of the Act with regard to the 
actual nature and extent of the powers 
of appellate. authority. We may also add 
that a Division Bench of the Andhra 
Pradesh High Court in M/s. Thimmasa- 
mudram Tobacco Co. v. Assistant Col- 
lector of Central Excise (AIR 1961 Andh 


Pra 324) expressed the view that the 
appellate authority has inherent power 


to remand a case to the original autho- 
rity for a fresh enquiry in spite of the 
absence of such provision in S. 35 of the 


. Central Excises and Salt Act (1944). 


12. In the present case, we have al- 
ready pointed out that the statutory 
rule-making authority has empowered 
and conferred on the appellate authority, 
under S. 77 of the Act, power to pass 
suitable order on the appeal and the ex- 
pression ‘suitable order on the appeal’ is 


comprehensive enough not to mean toj- E > 
allow or dismiss the appeal but also toj- E 


remand the case. Such an interpretation 
is, in our opinion, proper in the interesi 
of justice. The limited interpretation 
sought to be made by the respondent- 
society counsel cannot be accepted. 


13. The further submission of Shri R. G. 
Waghmare learned counsel for the res- 
pondent-society is that, even while exer- 


cising. the power of remand, the Board of 
Revenue has gone wrong in sending the~ - 


matter to the Deputy Registrar with a 
direction to decide the dispute and, at 
been 
directed to approach the appropriate au- 
thority for proper presentation and dis- 
posal of the dispute. This submission. is 
devoid of any merit. It has no legs to 


stand. Our view of ‘suitable order’ would: 


include any kind of order that is just 
and proper which would meet the ends 
of justice. The second appellate autho- 
rity, while disposing of the second 
peal under S. 77 (2) of the Act, has also 
unlimited jurisdiction to pass any just 
and-proper order, which the facts and 
circumstances of the case would justify, 
so as to bring it within the category of 
‘suitable order’, The Board of Revenue, 


in the present case, thought it proper to . 


remand the case to the Deputy Regis- 
trar to give a decision under S. 64 (1) of 
the Act, by virtue of notification issued 
by the State Government noted above 
and this decision of the Board of Reve- 
nue, in our opinion, is not only valid 
and proper but is also just and equitable. 


14. In the result, - all the -three peti- 
tions are . hereby - dismissed, But, in the 


M.P. 221. 


ap- ` 
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circumstances of the case, we pass no 
order as to costs. The security deposits 
are directed to be refunded to the peti- 
tioners in each petition. 

Petitions dismissed. 
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FULL BENCH 
SHIV DAYAL, C. J., S. M. N. RAINA, 


N. C. DWIVEDI, J. S. VERMA 
AND U. N. BHACHAWAT, JJ.* 


Rama Rao and others, Applicants v. 
. Shantibai and others, Non-Applicants. 

Civil Revn. No, 975 of 1973, D/- 24-9- 
1976,** 

(A) Civil P, C. (1908), O. 17, Rr. 2 and 
3 — Comparative scope — “Appear” in 
R. 2 of O. 17 — Meaning — What con- 
appearance of a party at the 
hearing — Default in appearance by 
party — Whether R. 3 applies or R. 2. 
1966 Jab LJ (Note) 174, 1962 Jab LJ 
(Note) 169, AIR 1972 Madh Pra 198 and 
AIR 1976 Madh Pra 21 (FB), Overruled; 
AIR 1964 Raj 147, Diss. 

Per Majority: (Raina J., contra): 
The construction of 0.17, Rr. 2 and 3 
should be such that where it is permis- 
sible to treat an order as falling within 


=u. fhe ambit of R. 2, it must be taken as 


j -being outside the ambit of R. 3 for the 
“" obvious reason that R, 3 ig a more strin- 


gent provision requiring a strict con- 
struction. (Para 2) 
The plain and unambiguous language 


of the two provisions; the deliberate de- 
parture made in the phraseology of the 
two Rules; the undisputed need to con- 
strue R. 3 strictly; the | consequences 
which necessarily follow as a result of 
the construction made and the heading 
of the two Rules, are factors which lead 
without any hesitetion to the conclusion 
that R. 2 applies to all cases af default 


in appearance of all or any of the par- 


*(Note: In this case, the Judges of the 
Full Bench differ in their views, The 
majority view is taken by Shiv Dayal, 
C. J., N. C. Dwivedi, J. S, Verma and 
U. N. Bhachawat JJ. and tre minority, 
by Raina J. The judgments in the case 
are, however, printed in the order in 
which they are given in the certified 
copy.—Ed.) 


**(Decided by Full Bench on order of 
reference made by SHY Dayal C. J. on 
5-2-1976.) 
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‘when the party is himself absent 


A.L R. 


ties with the. result that R. 3 does not 
apply to any of those cases. This conclu- 
sion also enables the defaultinz party to 
have the order made under O 9, C.P.C. 
set aside in the manner provided for 
that purpose in the Code by showing that 
there: was valid reason for default in ap- 
pearance on the date fixed. This is done 
in the manner prescribed by the Code. 
The expression ‘such other orcer as it 
thinks fit? used in R. 2 permits disposal 
of the suit and not a decision -hereof on 
merits contemplated by R. 3, in a mode 
other than that provided in O. 9, e.g., 
by an order of adjournment. I+ follows 
that R. 3 presupposes the presence of all 
parties and then the failure of the party 
at whose instance and for whcse_ benefit 
the hearing was adjourned on “he previ- 
ous date, to perform the act nezessary to 
the further progress of the sui. Jt is 
only to this clase of cases that R. 3 ap- 
plies and it has no application to cases 
falling within the ambit of R, 2. When- 
ever such a question arises, ft has first 
to be seen whether R. 2 applies to the 
facts of a case since on R. 2 being at- 
tracted, the operation of R. 3 would be 
automatically excluded. It is only when 
there is no default in appearamce of all 
or any of the parties that the question 
of applying R. 3 would arise to the facts 
of a case, provided the . req .sirements 
laid down in R, 3 are. fulfilled. (Para 9) 


There. is no reason to depart from the 
settled view of M. P. High Court pre- 
vailing at least ever since the year 1930 
that R. 3 of O. 17 presupposes the pre- 
sence of all the parties and to every case 


of default in appearance of all or any 
of the parties, R. 2 and not R, = of O. 17 
C.P.C. applies. (Para 21) 


There can be no doubt that the mere 
conscious presence of the party himself 
in the Court for participation therein 
when the case is called out, whether the 
party thereafter actively participates at 
the hearing or not, does amouns to ap- 
pearance of that party at that hearing. 
In the case of personal presence of the 
party, it constitutes appeararce even 
when he abstains from appearing after 
refusal of an adjournment. Thus, in the 
ease of presence of the party wnich con- 
stitutes appearance, even his further 
withdrawal has no effect and R 3 is at- 
tracted. The difficulty sometimes arises 
and 
the appearance is through his counsel. 
In such a situation, the questior has to 
be answered with reference toa the ex- 
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tent of the authority of the counsel and 
his conduct at the commencement of the 
hearing when the case is called. The real 
test is whether the counsel has done any 
act at that hearing of the suit or was his 
presence merely to inform the Court 
that he was not duly instructed to ap- 
pear at the hearing on account of which 
there is no appearance of the party 
through him on that date, In such a 
situation, it would be a question of fact 
in each case to be answered with refer- 
ence to the extent of authority of the 
counsel and the indication of the same 


given by him to the Court at or before . 


commencement of the hearing when the 
case is called. It is equally clear that 
once the counsel has commenced parti- 
cipating at the hearing without indicat- 
ing that he was not duly instructed to 
represent the party at that hearing ex- 
cept to seek an adjournment, his subse- 
quent withdrawal when the hearing has 
commenced will not amount to non-ap- 
pearance of the party through him. AIR 
1933 Nag 370, Approved; AIR 1972 Madh 
Pra 8, Partly Approved; 1960 Jab LJ 
(Note) 174 and 1962 Jab LJ (Note) 169; 
AIR 1972 Madh Pra 198 and AIR 1976 
Madh Pra 21 (FB), Overruled; AIR 1964 
Raj 147, Diss. Case law discussed. 
~ (Para 22) 
Hence, (1) if, when a suit ig called on 
for hearing. a party’s counsel appears 
and seeks adjournment but when ad- 
journment is refused he retires saying 
that he has no instructions, it will be no 
appearance of the party and, R. 2 of 
O, 17 alone would be attracted. However, 
in such a case the defaulting party must 
show ‘sufficient cause’ -for non-appear- 
‘ance as well as for not fully instructing 
the counsel, (a) If the counsel had sought 
adjournment because he was instructed 
by his client to ask for an adjournment 
only, and not to proceed with the trigl 
of adjournment be refused, or (b) if the 
counsel feels a necessity to seek adjourn- 
ment so that he may prepare himself 
and, on his own, seeks adjournment, it 
will be no appearance of the party and 
R. 2 of O. 17, C.P.C, alone would be at- 
tracted, ` (Para 23) 


(2) If, when a case is called on for 
hearing, the counsel appears (without 
making any request for adjournment) 
merely to inform the Court . that he has 
no instructions and, therefore, would not 
appear, it will be no appearance of the 
party and R. 2- of O. 17, C.P.C. alone 
would be attracted, . (Para 23) 
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(3) An application under O. 9, C.P.C. 
will lie for setting aside the dismissal of 
a suit in the following circumstances and 
O, 17, R, 2 would alone be attracted: (a) 
where the plaintiff had not been asked 
to do something and he did not appear 
when the case was called on for hearing, 
or (b) where the plaintiff was asked to 
do something which he did not do, nor 
did he appear when the case was called 
on for hearing. (Para 23) 

(4) In the following situations, the de- 
fendant can apply under Order 9, Rule 13, 


C.P.C. for setting aside an ex parte de- 


cree and O, 17, R. 2 would alone be at- 
tracted: (a) when the defendant had not 
been asked to do something and he did 
not appear and the Court decided the 
suit on the basis of the existing material 
without or after taking any further evi- 


dence on record: (b) when the defendant ~”. 


had been asked to do something which 
he did not do, nor appeared when the 
case was called on for hearing and the 
Court decided the suit on the existing 
material without taking any further evi- 
dence for the plaintiff; (c) when he had 
been asked to do something which he did 
not do and did not appear when the case 
was called on for hearing and therefore, 
on the same day, the Court took on re- 


cord ex parte evidence produced by the x: a 
plaintiff; (d) when he had been asked to. =. 
do something which he did not do, nor ~- 


appeared when the case was called on 
for hearing: and the trial Court adjourn- 
ed the hearing for recording plaintiffs 
evidence, ex parte and on the next date, 
after recording plaintiffs ex parte evi- 
dence, passed an ex parte decree against 
him. (Para ` 23) 


(B) Interpretation of Statutes — Head- i 


ing of a provision — Use. of. 

Per Dwivedi and Verma, JJ.: If there 
is any doubt in the interpretation of the 
words in the section, the heading helps 


the Court-to resolve that doubt. AIR. f 
(Para 8) 
(C) Interpretation of Statutes — Con- 


1959 SC 960, Rel. on. 


struction rendering provision superflu 
ous — To be avoided. 

Per Dwivedi and Verma, JJ.: It is sett- 
led that unless it is unavoidable, a con- 
struction which renders a provision 
superfluous must be rejected. (Para 9) 


(D) Precedents — Per incuriam deci- | 


Sion — Earlier view of the same High 
Court to the contrary, not noticed— De- 
cision is given per incuriam and is not 
of any value as-a: oe — Per Dwi- 
vedi and Verma JJ.” 


(Para 12) 
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~ P. R. Padhye, for Applicants; N. 5S. 
Kale with M. L. Jaiswal, for Non-appli- 
cant No. 1. 


DWIVEDI AND VERMA, JJ. (Majo- 
rity -view):— The several questions 
referred for decision to this Bench re- 
quire substantially answers to two ques- 
tions, namely,— 

(i) the comparative scope of Rr, 2 and 
3 of O, 17 of the Code of Civil Procedure, 
and l 

(ii) the meaning of word ‘appear’ oc- 
curring in R. 2, O. 17, C.P.C. to consti- 


provide in turn the answers to the seve- 
ral questions referred to us for decision. 
For this resson- we shall proceed to first 
consider the two main questions already 
stated. This reference to a larger Bench 
is apparently made by my Lord the 
Chief Justice on account of the fact that 
a recent decision in Shantabai v. Chokhe- 
lal, 1975 MFLJ 832: (AIR 1976 Madh Pra 
21) (FB) by a Bench of three learned 
Judges takes the view that R. 3 of O. 17 
applies even in the absence of parties 
when ever since the year 1930, the autho- 
ritative view of this Court was to the 
contrary and the questions involved are 
of frequent occurrence in the subordi- 
nate -Courts. 


2. The first question is with regard to 
the comparative scope of Rr. 2 and 3 of 
O. 17 which read as under:— 


“2. Procedure if parties fail to appear 
on day fixec:— Where, on any day to 
which the hearing of the suit is adjourn- 
ed, the parties or any of them fail to 
appear, the Court may proceed to dis- 
pose of the suit in one of the modes di- 


rected in that behalf by O. IX or make 
such other order ag it thinks fit, 


3. Court may proceed notwithstanding 
either party fails to produce evidence 
etc.:— Where any party to a suit to 
whom time as been granted fails to 
produce his evidence, or to perform any 
other act necessary to the further pro- 
gress of the suit, for which time has 
been allowed, the Court may, notwith- 
Standing such default proceed to decide 
the suit forthwith.” (Underlining by us). 
The importance of this question lies in 
the fact that the remedies available 
against the order depend on whether it 
ig made under R. 2 or R, 3. There is’ no 
controversy that- R. 3 is comparatively 
a more stringent provision so thet it 
must be construed strictly with a view 
to avoid enlargement of its scope beyond 
the limits fixed by the language used 
therein. In other words, the construction 
of these provisions should be such that 
where it is permissible to treat an order 
as falling within the ambit of R. 2, it 
must be taken as being. outside the ambit 
of R. 3 for the obvious reason that R, 3 
is a more stringent provision requiring a 
strict construction. The real controversy 
before us at the hearing based on con- 
flicting views of different Higa Courts 
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on the point is whether R. 3 applies ‘o 
a situation where “the parties or any of 


them fail to appear” or it is R. 2 alore 


which would.apply on account of tre 
default in, appearance. In our opinion, 
this is the crux of the matter providirg 
answer to the first main question re- 
quired to be decided by us, 

3. Order 17 relates to adjournmen-s 
at the stage of hearing of suit. Rule 1 
empowers the Court to adjourn the heaz- 
ing of the suit if sufficient. cause. is 
shown to its satisfaction Rules 2 and 3 
both apply to an adjourned date of 
hearing of the suit. To this extent, there 
is no difference in the two Rules ard 
this is, in fact, the starting point irr 
attracting either of these Rules. The real 
trouble arises as a result of what trans- 
pires in the Court on the adjorned 
date of hearing -On a plain constructicn 
of R. 2, it is clear that if “the parties or 
any- of them fail to appear” on such a 
date, R. 2 is attracted which empowers 
the Court “to dispose of the suit’ in ome 
of the modes specified. The modes avaf- 
able for disposal of the suit in such a 
situation are those provided in O. 9, 
C.P.C. or by making “such other order 
as it thinks fit”. It is settled that O. 9 
provides for all situations arising out sf 
the non-appearance of all or any of the 
parties to the suit so that the Court has 
the option to adopt any of the modes 
provided in O. 9 which is applicable <o 
the situation created by the default n 
appearance of all or any of the parties. 
Moreover, the further expression “or <0 
make such other order as it thinks fic” 
does empower the Court to dispose af 
the suit in a mode other than’ that pro- 
vided in O, 9. Such other order permit- 
ted by R. 2 ought to be of the kind not 
expressly specified, e.g., an order of al- 
journment. It is not difficult to visualise 
a situation where the parties or any if 


them fail to appear in the Court on such . 


a date and on the basis of the facts oò- 
vious to the Court, it has reason to as- 
sume ‘that there was a fair possibility Jf 
the defaulting party being absent on 
account of reasons beyond its control 
which require that the party should not 
be penalised in any manner even by diz- 
posal of the suit-in the mode available 
under O. 9. A situation such as that 
created by a natural calamity on that 
date provides an obvious illustration əf 
this kind. Thus, the’ unambiguous aad 
clear words used in R. 2 show that R. 2 
applies to an adjourned date of hearing 
where the parties or any of them fail to 
1977 Madh. Pra/i5 XI G—28 


Rama Rao v. Shantibai (FB) 


[Prs. 2-5]. M. F. 225 
appear. There is no other requirement 
for attracting R, 2. The remaining part 
of R. 2 deals only with the manner in 
which the Court is empowered to dispose 
of the suit. in the situation resulting 
from the default in appearance of all or 
any of the parties to the suit and the 
latter part of the Rule contains no re- 
quirement to be fulfilled for attracting 
Ry 32: 

4. The scope of R. 2 being as already 
stated, it must follow necessarily that 
the scope of R, 3, O. 17 which follows 
immediately thereafter cannot be such 
as to include within its ambit that which 
falls within R. 2 unless the express lan- 
guage of R. 3 leads to that inevitable re- 
sult. This follows from the need of strict 
construction of R. 3 for the reason al- 
ready stated in addition to the fact that 
two provisions, one following the other, 
in this manner would not be enacted to 


- provide for the same situation. Moreover, 


the use of some words in R, 2 and then 
their omission in R. 3 must be taken as 
a deliberate act of the Legislature to 
indicate its intention of not including 
within the ambit of R. 3 that which falls 
within the purview of the words omitted 
therefrom even though incorporated in 


the preceding R. 2. In our opinion, all 


these factors are undoubtedly relevant 
for determining the comparative scope 
of R. 3. 


5. In R. 3 we find that the expression 
“the parties or any of them fail to ap- 
pear” does not find place which means 
that these words were deliberately omit- 
ted by the Legislature while enacting 
R. 3 soas to exclude from within its 
ambit cases of default in appearance of 
parties or any of them for which provi- 
Sion was already made in R. 2 In our 
opinion, the insertion of the words "the 
parties or any of them fail to appear” in 
R. 2 and their omission in R. 3 was a de- 
liberate act of the Legislature intended 
to indicate the real point of distinction 
between these two Rules; R. 2 being en- 
acted to provide for all cases where the 
parties or any of them fail to appear 
while R. 3 being made obviously fot 
cases where there was no default in ap- 
pearance of any-of the parties but any 
party at whose instance hearing of ithe 
suit had been adjourned earlier fails to 
perform the act necessary for further 
progress of the suit, It is for this reason 
that R. 3 empowers the Court te decide 
the suit forthwith while R. 2 speaks of 
disposal of. the suit. in one of the modes 
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specified. The use of the words “dispose 
of the. suit” in R. 2 as against the words 
“decide the suit” in R. 3 is obviously an- 
other deliberate act of departure in 
view of the obvious difference between 
these two expressions, Decision of © the 
suit hag necessarily. to: be on merits 
bringing about its termination in that 
Court whereas disposal of the suit may 
be even by a mode which need not ne- 
cessarily end the suit, eg, by an ad- 
journment to another day. In the con- 
text, the meaning’ of ‘dispose of must he 
different from ‘decide’, 


6. In our opinicn, the. construction 
confining application of R, 3 only te 
cases where there is no default in ap- 
pearance of any of the parties is also 
more reasonable. Where there is no de- 
fault in appearance, the party at whose 
instance and, for whose benefit adjourn- 
ment was granted at the previcus hear- 
ing being present has the opportunity to 
assign the reason for its failure to per- 
form the act necessary to the further 
progress of the suit with the result that 
the Court, if satisfied, need not proceed 
to decide the suit forthwith in spite of 
R. 3 being attracted and it may grant a 
further adjournment. On the other hand, 
the reason for the varty’s failure to per- 
form the necessary act being assigned, 
if the Court is not satisfied with the 
same and proceeds to decide zhe suit 
forthwith, the material being already 
present on record, zhe aggrieved party 
can assail the corr2ctness and propriety 
of the Court’s action in deciding the suit 
forthwith, in appeal against that deci- 
sion. The appellate Court will have the 
necessary material and the trial Courts 
finding thereon in the ‘record to enable 
it to decide the question afresh in.appeal. 
However, if R, 3 be construed to include 
within its ambit even cases of default in 
appearance, notwithstanding the contrary 
indication given by the language used, 
then the defaulting party will have.to be 
given an opporunity for the first time. by 
the appellate Court to show that its de- 
fault can be condoned for valid reasons. 
This is the course suggested in.some of 
the decisions’ referred by us hereafter 
which take the view that R. 3 applies 
even to cases of default in appearance 
because it is conceded that an opportu- 
nity should. be given to the defaulting 
party to satisfy the Court that its default 
was for valid reasons. At the hearing be- 
fore us-it was conceded that there is no 
express provision in the Code permitting 
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the appellate Court to adopt such a pro- 
cedure but it was suggested that this can 
be done by the appellate Court in exer- 
cise of its inherent . powers. 


1. The result of taking the opposite 
view is, therefore, to unduly stretch the 
powers of the appellate Court requiring 
it to adopt a procedure for which there 


` Is no sanction in the Code of Civil Pro- 


cedure and this, we. say with the greatest 
respect, is a situation created Dy first 
reading something more in R, 3 which 
it does not contain and which is not even 
necessary in view of R. 2 makirg a clear 
provision for those cases. For the reasons 
already given, the legislative intent 
clearly is to apply R. 2 alone and not 
R. 3 to all cases of default in appearance 
of the parties. When disposal of the suit 
is by one of the modes contained in 
O. 9, C.P-C., on applHeation of O. 17, 
R. 2, express remedy is provided to ihe 
defaulting party. To cases of default in 
appearance, R. 3 was not intended io 
apply and it is for this reason that there 
is no express provision made in the Code 
empowering the appellate Court to coun- 
teract a decision made under R. 3 in the 
absence of a party who can show that 
there was valid reason for its default in 
appearance on that date. In our opinion, 
the construction of R, 3 so as to include 
within its ambit cases of default in ap- 
pearance of a party and then the sugges- 
tion that the appellate Court can permit 
the defaulting party to show in that 
Court for the first time that there was 
valid reason to explain its default, in the 
absence of any express provision in the 
Code to permit such a course, is merely 
the creation first of a needless hurdle by 
reading something in R. 3 which is not 
there and then the further attempt to 
overcome the same by suggesting a 
course not provided in the Code. We find 
it difficult to accept that the Legislature . 
left such loopholes while enacting these pro- 
visions. This conclusion is reinforced by the 
fact: that on a plain construction of R. 2, it 
includes all cases of default in appearance of 
parties and there is a deliberate departure in 
phraseology while enacting R. 3 to indicate 
clearly that cases of default in appearance 


were not included within R. 3. | 

$. Jf we look at the heading of R. 2 and 
compare the same with that of R. 3, it pro- 
vides a further indication that R. ¢ and not 
R. 3 was intended to apply to all cases of 
default in appearance of parties. This infe- 
rence is reinforced by the fact that the head- 
ing of R. 2 is in consonance and not at 
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variance with the enacting part of that Rule. 
The question is; whether, such use: of head- 
ing can be made as an aid to construction? 
In our opinion, a limited use can be made of 
the beading of R. 2 in order to lend 'reas- 
surance to the conclusion already reached. by 
us on the basis of the plain words of the 
enacting part of the provision. In Bhinka v. 
Charan Singh. AIR 1959 SC 960, the use of 
the heading of a provision was made for re- 
n a doubt and it was stated as fol- 
WS:— : 


“Maxwell on fnterpretation of Statutes, 
10th Edn., gives the scope of the user of 
such a heading in the interpretation of a 
section thus, at p. 50: 


“Fhe headings prefixed to sections or sets 
of sections in some modern statutes are re- 
garded as preambles to those sections. They 
cannot control the plain words of the statute 
but they may explain ambiguous words’. 


If there is any doubt- in the interpretation 
lot the words in the section, the heading cer- 
ainly helps us to resolve that doubt.” 


It is this limited use permitted by the Sup- 
reme Court that we make of the heading in 
this case to re-assure ourselves ‘about the com- 
parative scope of the two Rules and to clear 
the ambiguity, if any. The law permitting 
this limited use of the heading of 2 provision 
continues to be the same and the recent 
House of Lords’ decision in Director of Pub- 
Hic Prosecutions v. Schildkamp (1969) 8 ‘All 
ER 1640 reiterates that the heading of a 
provision can definitely be used as an aid to 
construction even though its use is limited. 


_ 9. The plain and unambiguous language 
of the two provisions; the deliberate depar- 
ture made in the phraseology of the two 
Rules; the undisputed need to construe R-.3 
Istrictly; the consequences which necessarily 
follow as a result of the construction made 
and the heading of the two Rules, are fac- 
tors which lead us without any hesitation to 
the conclusion that R. 2 applies to all cases 
of default in appearance of all or any of the 
parties with the result that R. 3 does not 
apply to any of those cases. This conclusion 
also enables the defaulting party to have the 
order made under O. 9, C. P. C. set. aside 
in the manner provided for that purpose in 
the Code by showing that there was valid 
reason. for default in appearance on the date 
fixed. This is done in the manner prescribed 
by the Code. We also think that the expres- 
sion “such other order as it thinks fit” used 
in R- 2 permits disposal of the suit and ‘not 
a decision thereof on merits contemplated by 
R. 3, in a mode other than that provided in 
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contrary conclusion would result in several 
needless difficulties. In the first place, that 
would permit an order of the type contem- 
plated by R. 3 even in the case of a default 
in appearance of any of the parties which is 
a construction not acceptable to us for the 
reasons already given. That apart, it would 
permit the making of an, order contemplated 
by R. 8 within the ambit of R. 2 itself so 
that such a construction would- render R. 3 
superfluous. It is settled that unless it is 
unavoidable, a construction which renders a 
provision superfluous must be rejected, All 
these reasons impel us to take the view that 
the expression “or make such other order as 
it thinks fit” used in R. 2 does not inchide 
within its ambit a decision falling within the 
ambit of R. 3. .As for R. 3, it follows that 
this Rule presupposes the presence of all par- 
ties and then the failure of the party at 
whose instance and for whose benefit the 
hearing was adjourned on the previous date 
to perform the act necessary to the further 
progress, of the suit. It is only to this class 
of cases that R. 8 applies and it has no ap- 
plication to cases falling within the ambit ot 
R. 2. In our opinion, whenever such a ques- 
tion arises, it has first to be seen whether 
R. 2 applies to the facts of a case since on 
R. 2 being attracted, the operation of R.3 
would be automatically excluded. , It is only 
when there is no default in appearance of 
all or any of the parties that the question of 
applying R.-3 would arise. to the facts of a 
case, provided the requirements laid down in 
R. 8 are fulfilled. 


10. We shall now refer to the several 
decisions on this point in order to examine 
whether it is necessary for us to deviate from 
the view indicated by us and which, in“our 
opinion, follows from a construction of the 
provisions in‘ accordance with the accepted 
rules. We shall first refer to the decisions of 
this Court” on the point, in chronological 
order. 


11. The earliest reported decision of this 
Court cited is Abdul Karim v. Ratilal Gujarati 
ATR 1930 Nag 152. The learned Judicial 
Commissioner expressly followed the Full 
Bench decision of the Madras High Court 
in Pichamma v. Sreeramulu ILR 41 Mad 
286 : (AIR 1918 Mad 148 (2) (FB)) and held 
that Rr. 2 and 8 of O. 17 are mutually ex- 
clusive; R. 2 applies in all cases of absence 
of a party or parties, whether or not time 
had been granted to them to do any of the 
acts laid down in R. 8 and that R. 3 clearly 
contemplates the presence of the parties and 
only deals with the case’ where such party 
being present has failed to do any of the 


Q. 9, e. g- by am order of adjournment A things laid down‘ in R.:3.'In view of the fact 
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that the Full Bench decision of the Madras 
High Court in Pichamma’s. case; supra, was 
expressly followed, it would’.be useful © 
quote the relevant passage from the majority 
opinion therein which occurs at page 295 and 
is as follows:— 


“The decision of the question must depend 

on the express language of O. XVII, Rules 
2 and 3. As pointed out ia Chandramathi 
Ammal v. Narayanaswami Aiyar (1910) ILR 
83 Mad 241, S. 157 (rule 2) deals with cases 
of absence of parties and S. 158 (rule 3) with 
failure to do what was ordered. If the part, 
fails to appear S, 157 (rule 2) applies and 
there is no reason why the Court should as- 
sume (in the absence of any explanation) that 
he is guilty of default so as to apply ths 
stringent provisions of S. 158 (rule 3). I thin‘ 
the correct rule is to treat R. 3 as applying 
only to cases where the parties are present 
and have not satisfied the Court as to tha 
existance of any adequate reason for the 
not having done what they were directed to 
do. I have already dealt with the matter from 
the point of view of hardship to the parties 
and my own experience is that the rule laid 
down in Chandramathi Ammal v. Narayana- 
swami Aiyar, supra, has been a safe and uni 
form guide to Courts. The construction 
moreover is one that suggests itself on a con 
sideration of the plain language of Rr. 2 and 
3 I have no hesitation in coming to the 
conclusion that the decision in Chandramath: 
Ammal v, Narayanaswami Aijiyar, supra, 
ought to be foilowed.” 
The learned Chief Justice who was in mino- 
rity held that Rr. 2 and 3 are not mutually 
exclusive but all the same he further helc 
that even though R. 5 may be applied in the 
absence of the defendant, yet the decree wil 
nonetheless be ex parte and liable to be sel 
aside under O. 9 R. 18, C. P. C. Thus, ever 
the minority opinion of the learned Chiel 
Justice did hold that O. 9 R. 18 applies tc 
such a case which means in substance that 
the decree was treated as one passed under 
R. 2 since O. 9 R. 18 does not apply to 2 
decree passed under O. 17 R. 3. The next 
decision of this Court is Bhivraj v. Janardhan 
30 Nag LR 94: AIR 1933 Nag 370. Niyogi 
A, J. C. reiterated the same view Zollowing 
Abdul Karim’s case, supra. Since we find 
ourselves in full agreement with the conclu- 
sion as well as the reasons given by Niyogi, 
A. J. C. in this decision, it would be useful 
to quote at some length from this decision. 
The relevant portion of the decision is as 
follows:— 

“The material provisions of O. XVII have 
to be read with those of O. IX of the Civil 
Procedure Code. Order IX - deals. with the 
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consequences of non-appearance of parties 
in obedience to the summons issued by the 
Court for their appearance, which is the 
first hearing of the case, Order XVII bears 
on the subsequent progress of the suit and 
deals with the consequences arising from the 
default of ‘the party consisting in the non-ap- 
pearance of the parties or in failure to per- 
form some act necessary for the progress of 
the suit such as the production of documen- 
tary evidence or causing the attendance of 
witnesses. R. 2 specifically provides for the 
event of the failure of the party to appear in 
the course of the trial, and it gives a dis- 
cretion to the Court either to dispose of his 
suit in one of the modes directed by O. IX 
or make such other order as it thinks fit. As 
the non-appearance of the party or parties 
concerned at any stage of the suit subsequent 
to the first hearing is analogous to the cases 
dealt’ with in O. IX, the Court, has been given 
the power to put such cases in the category 
of O. IX. At the same time in view of R. Il, 
O. XVII, the Court is also empowered to 
grant an adjournment. R. 8 contemplates a 
case where the parties are present but com- 
mit default in some way which impedes the 
progress of the suit. It is obvious that while 
R. 2 applies te cases where the hearing is 
adjourned for any purpose and the parties 
fail to appear at the adjourned hearing, R. 3 
contemplates a case where the hearing is 
adjourned at the instance of a party for some 
one or other of the purposes specified by 
R. 2 and the party fails to perform the act 
or acts during the time allowed by the Court. 
But cases are bound to happen when the 
party fails to appear in person and also to 
perform the specified act or acts for which 
the adjournment was granted. It is in cases 
of this kind that the question whether R. 2 


.or Rule 3 of Order XVII is to be applied 


arises. R. 3 presupposes the appearance of 
the party at whose instance the case was ad- 
journed, but who is unable to give proper 
explanation of his omission to perform the 
specific act or acts for which the adjourn- 
ment was granted at his instance. When the 
party is present it is possible for the Conrt 
to demand an explanation. What further 
action is to be taken would be determined 
by the nature of the explanation. If the 
Court is satisfied with the explanation it may 
adjourn the case under O. XVII, R. 1. If it 
is not, then the Court may proceed to judg- 
ment on such material as there is on record 
on the assumption that the party has no evi- 
dence to produce or witnesses to tender, The 


Court is bound to pass some order to indicate 
its view of the explanation tendered by the 
party and.why further adjournment was 
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thought unnecessary. This order. is capable | 


of being considered by the appellate Court 
under S. 105 (1), Civil’ Procedure Code, when 
an appeal from the decree comes to be tiled. 
The position is different when the party is 
absent and there is nobody duly instructed 
appearing in Court able to give any explana- 
tion on behalf of the party. In such cases 
it is obviously inexpedient and unreasonabie 
that the Court should at once proceed tc 
judgment. The appropriate course would be 
to treat the case as falling under R. 2 so as 
to give the Court a discretion either to pro- 
ceed under O. IX or adjourn the case. Ir 
either case it is open to the party to appeai 
in the Court and give a proper explanaticr 
of his default in the performance of the act 
necessary for, the progress of the suit. E 
the Court proceeds to dispose of the case 
under R. 3 in the absence of the party. he 
would have only two courses open, either to 
move the Court by a: review petition or to 
prefer an appeal from the decree passed 
against him. As remarked by Kumaraswami, 
J. in -Pichamma v. Sreeramulu (supra! 
‘There can be no review if the Judge does 
not preside when the application is made’. 
Nor can the appellate Court consider the ex- 
planation by the defaulted party for the firs: 
time in appeal from the decree, since it is 
not its province to make an investigation oc- 
casioned by the explanation as the original 
Court would be expected to do, While con- 
sidering this aspect of the matter, Mukerji, 
J. gave an illustration which is almost iden. 
tical with the facts of the present case, in 
these words:—- 


‘I will take an extreme case. Say, a defen- 
dant obtained time to produce his witnesses. 
On the date fixed for hearing he did all he 
could te arrive at the Court in times, but 
there happened to be a railway accident and 
he and his witnesses were delayed. Where is 
he to prove the facts : 


Ram Adhin v. Ram Bharose ILR 47 Aw 
18] at p. 185: (AIR 1925 All 182 at p. 183) 
His answer was: Not in the appellate Court.” 


“The foregoing discussion makes it clear 


that the proper wdy of interpreting rules 2 


and 3 of O. XVII would be to treat the dis- 
posal of the suit as having been made in ac 
cordance with R. 2 in cases when on account 
of the non-appearance of the party, the ex 
planation of his failure to perform the acts 
referred to in R. 3 was due but was not 
given on account of his absence.” 


Thus, the same view was reiterated in 
Bhivraj’s case, supra. Dayalji v. Kedarnath 
AIR 1953 Nag 222 is relevant only for the 
purpose that Mudholkar, j. held- therein 
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that the provisions of R. 3 of O. 17 being 
penal in nature ought to be construed strictly 
and where it was not clear whether a parti- 
cular case falls under R. 2 or under R. 3, the 
Court must lean in favour of holding that 
the case falls under R. 2 and not under R. 3. 
Motilal Joshi v. Mohd. Shafi, AIR 1956 Nag 
179 is the next decision on the point. The de- 
cision was by a Division Bench on a ques- 
tion referred to it for the purpose of decid- 
ing whether the case fell under R. 2 or R. 3 
of O. 17 Civil Procedure Code. The Order 
of reference of Kaushalendra Rao, J. ex 
pressly relied on Bhivraj’s case, supra, to hold 
in paras 5 and 8 that R. 2 is attracted only 
when a party fails to appear while R. 3 con- 
templates that the parties are present bul 
have committed a default in some way which 
impedes the progress of the suit. The ques- 
tion referred was whether the withdrawal of 
defendant’s counsel by reporting no instruc- 
tions after refusai of the adjournment 
umounted to appearance of the defendant 
through counsel so as to take out the case 
from the ambit of R. 2. The Division Bench 
held that it did not amount to an appearance 
of the defendant through counsel so that 
O. [7 R. 2 applied to that case. The Divi- 
sion Bench was obviously of the opinion that 
the view of Rao, J. expressed in the Order 
of Reference about inapplicability of R 3 
when a party is absent was the correct view 
otherwise the question referred to the Divi- 
sion Bench did not arise for. decision. It must 
be held that the opinion of the Division 
Bench in Motilal’s case, supra, reiterated the 
correctness of the view taken in Bhivraj’s 
case, supra, on this point. 


12, Thereafter in Kanhaiyalal v. Usma- 
nali, C. Revn. No. 292 of 1956 D/- 14-4- 
1960: 1960 Jab LJ (N) 14 P. R. Sharma, J. 
appears to have struck a discordant note on 
this point for the first time. In para 4 of the 
decision, P. R. Sharma, J. stated the question 
for decision in that case as follows:— 


“The short question which arises for con- 
sideration in the present case is whether on 
the appearance in Court of' a duly instructed 
counsel on behalf of the defendants at the 
time of the hearing of the suit, a subsequent 
withdrawal from the case by the learned 
counsel on the ground that he had no instruc- 
tions to carry on with the proceedings would 
amount to non-appearance of the party con- 
cerned so as to render O. 17 R. 2 of the Code 
of Civil Procedure applicable.” 


However, the learned Single Judge also 
expressed ‘his opinion thereafter that the 
non-appearance of a party would not be 
sufficient ground for holding that the pro- 
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visions of O: 17 R. & would not apply to his 
case, ; 

Itis significant that on the question arising for 
decision in that case that there was no occa- 
sion ‘or the learned Single Judge to express 
this turther opinion because the question re- 
ally was whether there being appearance 
made through counsel at the commencement 
of the hearing could appearance at that 
hearing be then wiped out by a subsequent 
withdrawal of the duly instructed counsel. It 
is also significant that the Division Bench 
decision in Motilal’s case, supra, was quoted 
and relied on by the learned Single Judge. 
That being so, it is difficult to appeciete how 
Motilal’s case (AIR 1956 Nag 179) was read 
as supporting the view that R. 2 applied 
even to a case of absence of a party. It may 
be added: that the earlier view. of this Court 
to the contrary taken in the cases already 
referred was not even noticed by P. R. 
Sharma, J. For these reasons, we have no 
doubt that the decision of P. R. Sharma, J 
was given per incuriam in addition to the 
fact that his opinion was obiter in view of 
the question arising for decision in that case. 
It is, therefore, obvicus that this decision of 
P. R. Sharma, J. was not of any value as a 
precedent. The next decision also of P. R: 
Sharma, J. was in Sunderlal v. Motilal, C. 
Revn. No. 51 of 1962 D/- 15-3-1962 : 1962 
Jab LJ (N) 169 (G. Bench). Once again P.R. 
Sharma, J. expressed the same opinion that 
the fact of absence of a party was not a 
ground for not applying the provisions of 
O. 17 R. 3 C. P. C, This view was express- 
‘ed by the learned Single Judge once again 
without any reference to the earlier decisions 
of this Court on the point. In our opinion, 
this decision too was, therefore, rendered 
per incuriam and was accordingly of no value 
as a precedent. 


13. The decision of Dixit, C. J. in Maruti 
v. Gangadhar Rao 1964: Jab LJ 559 is next 
on the point. The learned Chief Justice re- 
iterated the view of this Court as follows:— 


“Rule 3 pre-supposes the appearance of 
the party at whose instance the case was 
adjourned but who is unable to give proper 
explanation for his omission to perform the 
specific act or acts for which the adjourn- 
ment was granted at his instance, See Moti- 
lal Joshi v. Mohd. Shafi, (AIR 1956 Nag 
179) and Bhivraj v. Fanardhan 80 Nag LR 
94: (AIR 1983 Nag 370) 


It is significant that the Division Bench 
decision in Motilal’s case, supra, was read 
by the learned Chief Justice as reiterating 
this view. The decision then deals with the 
proper manner of disposing of an appeal 
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where an order has been made wrongly un- 
der R. 3 even though it should have been 
made under R. 2 of Order 17. In Lakhanlal 
v. Dasroolail, C. Revn. No. 681 of 1966, D/- 
81-8-1967 : 1967 Jab LJ (N) 95, Bhave J., 
once again reiterated the settled view of this 
Court as follows:— 


“Tt is now well settled that the proper 
way of interpreting Rr. 2 and 8 of O. 17 of 
the Civil Procedure Code is to treat the dis- 
posal of the suit as having been made in 
accordance with R. 2 in cases when, on ac- 
the 
explanation of failure to perform the acts 
referred to in R. 8 was due but was not 
given on account of his absence, and that 
R. 3 contemplates a case where the parties 
are present but have committed a default 
in some way which impedes the progress of 
the suit, (See Bhivraj v, Janardhan, 80 Nag 
LR 94; (AIR 1933 Nag 870) and Motilal v. 
Mohammad Shafi ILR (1956) Nag 182: 
(ATR 1956 Nag 179)” The same view was 
taken by Hon. the Chief Justice in Maruti 
v. Gangadhar Rao. 1964 MP LJ 919. It may 
be added that Bhave, J. also read the Divi- 
sion Bench decision in Motilal’s case, supra, 
as reiterating this view. We then find that 
in Smt, Sagar Bai v. Bhai Ratilal, 197G ME 
LJ 218 A. P. Sen, J. while dealing with a 
slightly ditterent question assumed that R. 2 
and not R. 3 applied in the absenze of a 
party. The main question therein was 
whether the original Court itself could rec- 
tify the error of a decision being given un- 
der R. 3 when R. 2 of O, 17 applied. It was 
held that the original Court also had the 
power to rectify the mistake as did the 
appellate Court. The decision of Dixit, C. J. 
in Maruti’s case, supra, was referred and 
followed. 


14. Thus, for all these years except for 
the view of P. R. Sharma, J. alone in the 
two aforesaid Single Bench decisions which, 
as already stated, had no binding effect the 
consistent view of this Court ever since the 
year 1980 had been the same as expressed 
in Abdul Karim’s case, (AIR 1980 Nag 152) 
(supra) following the Mad. Full Bench deci- 
sion in Pichamma’s case, (AIR 1918 Mad 
148 (2)) (supra). However, in the year 1970 a 
learned Judge sitting singly made a refe- 
rence for decision by a larger Bench of the 
question whether O, 17 R. 3 could be «p- 
plied in the absence of a party. That was 
the main question which came to be deci- 
ded by a Division Bench consisting of Shiv 
Dayal, J. (as he then was) and. K. K. Dube, 
J. in Madanlal v. Jai Narayan, AIR 1972 
Madh Pra. 8. The Division Bench considered 
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the question: at length and reterated the ea- 
lier -settled . view of this: Court that R. 3 s 


inapplicable where any of the parties. .does 
not appear. Even though.the earlier. deci- 
sions are not quoted but it is obvious. that 


the Division Bench on. a .consideration ‘of adl 
of them re-iterated the settled. position and 
sumniarised the conclusions to. that effect 
in para 19 of its opinion. The remedies avaa- 
able in the different situations: were also 
pointed out to avoid any ambiguity. Except 
for conclusion No, (7) which deals with the 
meaning of appearance which. is the other 
main question for our decision, the remain- 
ing conclusions summarised in para 19 of tre 
opinion relate to this question and the r= 
medies available to the aggrieved party -n 
the different situations. The answer to tle 
questions referred to the Division Bench are 


given in Para 20 of the opinion. In or 
opinion, the conclusions stated in para ` l3, 
except conclusion No. (7) which we shall 


deal with later, and the answers given’ in 
para 20 of the opinion correctly summarised 
the settled view of this Court till then as 
emerging from the earlier decisions. Thus, 
the Division Bench reiterated the view that 
R. 3 had no application in the absence of 
all or any of the parties. This was, therefor, 

the second Division Bench of this Cout 
taking this view, the previous being that 
which decided Motilal’s case, (AIR 1956 Neg 
179) (supra). 


-15. The next decision is Smt. Sita Bai 
v. Smt. Vidhyawati, AIR 1972: Mach. 
Pra 198 by a Division Bench consist- 
ing of T. P. Naik and K. K. Dube, Jj. 
That was a revision against an order rejec- 
ing an application filed for restoration of æa 
earlier application which in turn was for 
restoration of an even earlier applicaticn 
made for restoration of an application filed 
under O. 9 R. 13, C. P, C. The original Cou:t 
rejected the last application on the grourd 
that no sufficient: cause was shown to jus- 
tify restoration. The revision to this Court 
was against that order. The Division Bench 
affirmed that order on merits and also hed 
that the facts amply showed the laches .:n 
the conduct of the applicant at all stages 
which justified refusal of the relief claimed 
by him. Nothing more was required to be 
said by the Division Bench for deciding that 
revision, yet a passing reference was made 
to the decree which was to be’ set aside na- 
der O. 9 R. 18 and in doing so, it was o3- 
served that the order not having been passed 
under O. 9, there was no occasion for fl- 
ing an application under O. 9 R. 18 C. P.G. 
It is those observations : which have been 
rélied on later as taking -a view contrary -to 
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that expressed in the earlier’ Division’ Bench 
decision in Madanlal v.: Jai Narayan, (AIR 
1972 Madh Pra 8} (supra) We have no doubt 
that these observations: were ‘merely obiter 
and: they were not even intended to express 
any conflicting opinion though the’ words 
used-do prima facie give that impression. 
There can be no dispute that the decision 
of the case neither required nor was it based. 
on these observations. That apart, the only- 
reasonable assumption -can be that, 
K. K. Dube, J. being a common member of 
both the Division Benches would not subs- 
cribe to two conflicting views and that too 
without making even a reference to his own 


earlier view expressed in Madanlal’s case, 
supra. There was yet another earlier Divi- 
sion Bench decision in Motilal v. Mohd. 


Shafi, (AIR 1956 Nag 179} (supra) taking the 
same view as in ‘Madanlal’s case, supra. We 
have no doubt that the Division Bench de- 
ciding Smt. Sita Bai’s case, supra, would not 
itself express a conflicting view ignoring the 
two earlier Division Bench decisions even 
if it was inclined to take a different view. 
It is also significant that there is no discus- 
sion of the point in the decision and these 
observations find place in para 4 at the end 
of the order after the earlier part of the 
order had, in fact, disposed of the case. All 
these factors lead us to the obvious conclu- 
sion that the observations of the Division 
Bench in Smt. Sita Bai v. Smt. Vidhyawati, 
supra, occurring in para 4 of the decision 
cannot be construed as the opinion of the 
Division Bench on this point and ‘assuming 
it is, then it certainly had no binding effect 
because it was given per incuriam. These 
observations in Smt. Sita Bai’s case, supra, 
were, however, relied on as expressing the 
opposite view in Narbada Prasad v, 

Awadesh Narain, AIR 1973 Madh Pra 179 
before a single Bench. The learned single 
Judge, in our opinion, rightly held that 
these observations in Smt. Sita Bais’ case, 
supra, were obiter and were not binding for’ 
obvious reasons. 


16. Ultimately in a First Appeal, a Divi- 
sion Bench felt that the two Division Bench 
decisions in Madanlal v. Jai Narayan, (AIR 
1972 Madh Pra’ 8) (supra) ‘and Smt, Sita Bai 
v. Smt. Vidhyawati, (AIR 1972 Madh Pra 198) 
(supra) expressed conflicting views on ac- 
count of which it referred some questions 
for decision by a larger Bench, The: - main 
question once again was whether it is open 
to the Court to proceed under O. 17.R. 3. 
C. P: C. even in the absence - of a party. 
The Full Bench consisting of Tare, C. J., 
Raina-and Sharma. Jf. took the view . that 
O. ‘17 R. 8 C. P. C. applied even in the 
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absence of a party. That decision is Shanta- 
bai v. Chokhelal, 1975 MP LJ 832: (AIR 
1976 Madh Pra 21) (FB) Raina, J. speaking 
for the Full Bench held that R. 3 being 
stringent in nature should not be applied 
ordinarily in the absence of a party unless 
there is sufficient material on record to de- 
cide on merits and the Court considers it 
proper in the facts of the case; the Court 
has the jurisdiction to proceed under R. 3 
even in the absence of a party, the question 
‘whether it should do so or not being only a 
matter of propriety to be decided on the 
facts of the case and in case of ambiguity 
it must be assumed that the Court has pro- 
ceeded under R. 2. It is on the basis. of 
these conclusions that the questions referred 
were answered. The main decision given 
was that R. 3 of O. 17 applied even in the 
absence of a party. This opinion was given 
after noticing’ the earlier decision of this 
Court as also some others mentioned there- 
in. Accordingly, this is the first authoritative 
decision of this Court taking the view con- 
trary to that which prevailed in this Court 
ever since the year 1980. We have, there- 
‘fore, to examine the reasons which persuad- 
ed the Bench deciding Shantabai’s case, 
supra. to abandon the earlier settled view ot 
this Court in favour of the opposite view in 
order to decide whether the view prevailing 
ever since 1980 should be permitted to con- 
tinue or it should be abandoned in favour of 
the opposite view expressed for che first 
time in this Court in the year 1975. The 
reasons given by Raina, J. for taking the 
opposite view in Shantabai’s case, supra, 
are:— 


(1) There is nothing in the language of 
either R. 2 or R. 8 to indicate that R. 3 
pre-supposes the presence of all the parties. 


(2) A defaulting party cannot deprive the 
Court of its power under R. 3 merely by re- 
maining absent so that if the Court has 
power to act under F. 3 in the presence of 
the party at fault, that power is not lost 
merely by the absence of the party even 
when there is good cause for his absence. 


(3) The expression “or make such other 
order as it thinks fit” in R. 2 of O. 17 is wide 
enough to mclude an order disposing of the 
case under R. 3, and 


(4) the view that R. 3 pre-suppcses the 
appearance of the parties is. based on. the 
consideration that it would not be prope: 
to apply R. 3 unless the party concerned is 
present and has been given an opportunity 
to explain its default in performing the 
necessary act but this is a different matter 
. relating to the remedy available to a. de- 
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faulting party which has nothing to do with 
the Court’s power to proceed under R. 3. 
These are the main reasons given for the 
opinion of the Bench even though at the 
end in para 12 it has also been mentioned 
that the decision of the Supreme Court in 
Arjun Singh v. Mohindra Kumar, AIR 1964 
SC 993 also to some extent supports the 
argument that absence of a party did not 
automatically exclude the application of 
R. 3 of O. 17. This was said with reference 


to para 22 of that decision. We shali now 
proceed to examine these reasons. 
17. We may point out that the reasons 


given by the Full Bench for taking the con- 
trary view are all met in the discussion 
made earlier. We have already pointed out 
that express inclusion of the words “tha 
parties or any of them fail to appear” in 
R. 2 and their deliberate omission from 
R. 3 provides a clear indication that R. 2 
alone applies where there is -default in ap- 
pearance of all or any of the parties at thea 
adjourned hearing. Nothing has been said in 
Shantabai’s case, supra, in this connection 
except to state the conclusion that there is 
no indication in the language of these two 
Rules. The next reason is also not plausible. 
There is no question of the defaulting party 
depriving the Court of its power by remain- 
ing absent and avoiding the application of 
R. 3. It is not that an order under R. 2is 
set aside automatically. The Court has to be 
satisfied by the defaulting party that its ab- 
sence was for valid reason and then only the 
Court puts back the clock and not otherwise. 
Thus, there is no question of the defaulting 
party gaining any advantage by the so cal- 
led double default. The need of providing 
an opportunity to the defaulting party to 
give an explanation for the default is only 
one of the arguments in favour of the view 
that R. 3 pre-supposes the presence of all 
the parties and that is not by itself the 
basis of that view. This aspect has also 
been dealt with at length earlier. The wide 
meaning given to the expression “or make 
such other order ‘as it thinks fit” occurring 
in R. 2 is, in our opinion, not called for 
when admittedly there is unanimous opinion 
for a strict construction of R. 3. Moreover, 
this reasoning overlooks the obvious conse- 
quence that R. 3 is thereby rendered super- 
fluous and such a result has to be avoided 
unless it must necessarily follow from 
the clear words of the statute. In our 
opinion, the reasons expressly given for tak- 
ing the opposite view do not withstand a 
close scrutiny and at any rate they do not 
justify a departure from the settled view of 


- this Court. prevailing for.such a long time. 
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-The Full Bench in Shantabai’s case (ACR 
1976 Madh Pra .21) (supra) does not say that 
the earlier settled view of this Court is rot 
based on a plausible construction of Rr. 2 
and 8 of O. 17 C. P. C. so that notwith- 
standing the long period for which it had 
prevailed in.this Court, it must be departed 
from. It is obvious that even if both views 
are possible, the view which was prevailing 
in this Court for such a long time being ove 
of them, it would be undesirable to unset-le 
the law by departing now from that view. 


18. The observations of the Supreme 
Court in para 22 of the decision in Arjm 
Singh v. Mohindra Kumar, (AIR 1964 SC 9€3) 
(supra) alone remain to be considered in tais 
connection, There can be on doubé that if 
that decision supports the view taken in 
Shantabai’s case (AIR 1976 Madh Pra £1) 
(FB) (supra) then this fact alone is sufficient 
to uphold the correctness of that view. 
However, we are unable to read anything m 
that decision to support that view. In Para 22 
of the decision several reasons were given 
for rejecting the argument that R. 3 instead 
of R. 2 of O. 17 C. P. C. applied to tae 
proceedings on May 29, 1958 in that ca3e, 
One of the reasons expressly stated for vz- 
cluding the application of R. 8 was that tue 
order-sheet on May 29, 1958 clearly shawed 
that the case proceeded ex parte against tne 
defendant, i. e. in the absence of the ce 
fendant. It was further stated that in orcer 
to accept the plea that R. 8 applied, it 
must be clearly shown by overwhelming 
evidence that the proceedings were not ex- 
parte. No doubt there are other reasons too 
given in para 22 for holding that R. 3 of 
O. 17 did not apply to the proceedings Jn 
May 29, 1958. All the same, the absence ct 
defendant on that date is expressly stated as 
one of the several reasons to exclude appii- 
cation of R. 8 It is, therefore, difficult for 
us to appreciate how the observations in 
para 22 of this decision can support to aay 
extent the argument that absence of a patty 
does not exclude applicability of R. 3 cf 
O. 17 C. P. C. In our opinion, these obser- 
vations, on the other hand, support the view 
that R. 3 pre-supposes the presence of all 
the parties. Thus, the reasons given by the 
Full Bench in Shantabai’s case, supra fr 
taking the opposite view do not bear seru- 
tiny, with the result that the contrary view 
cannot be supported on the grounds whiea 
led to its making. With the greatest respect 
to the learned Judges who decided Shanta- 
bai’s case, supra, we are unable to persuada 
ourselves that that view expressed  thereia 
is correct. 


19. We shall. now refer to some deei- 
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sions of the other Courts. The view of the 
Madras High Court expressed in Pichamma’s 
case, (AIR 1918 Mad 143 (2)) (supra), was 
reiterated in Gurusanthayya v. Setra 
Veerayya, AIR 1953 Mad 825. Same is the 
view expressed by a Full Bench of the 
Andhra Pradesh High Court in M. Agaiah 
v. Mohd. Abdul Kareem, AJR: 1961 Andh Pra 
201. The Orissa High Court has also taken 
the same view. See, Parikshit Sai v. Indra 
Bhoi, AIR 1967 Orissa 14 and Hindusthan 
Steel Ltd, v. Prakash Chand AIR 1970 
Orissa 149. In Basalingappa v. Shidramappa, 
AIR 1943 Bom 321 (FB) a Full Bench held 
that if all evidence is led after default of 
appearance, the decree passed is ex parte 
and such a decree fell under O. 17 R. 2. On 
this point, the Bombay decision takes an in- 
termediate position. The High Courts of 
Allahabad and Andhra Pradesh have made 
amendments in R. 3 of O. 17 in the years 
1953 and 1961 respectively to put the matter 
beyond doubt that R. 2 alone applies to 
cases of default in appearance. For this 
reason, later decisions of these Courts are 
not of assistance. 


20. The Full Bench in Shantabai’s case, 
(AIR 1976 Madh Pra 21) (FB) (supra) also 
relied on Dayal Chand v. Sham Mohan, 
AIR 1971 Delhi 188 and Ismail Suleman v. 
State AIR 1971 Guj 42. In the Delhi case, 
full evidence had been recorded and the 
adjournment was given only for hearing 
arguments. No separate date for hearing 
arguments being contemplated, this case in 
which R. 8 was applied even in the absence 
of a party is clearly distinguishable for this 
reason alone. The Gujarat case holds that 
where there is enough material on record 
to decide the suit on merits, R. 3 can be 
applied even in the absence of a party. 
Gopi Kisan v. Ramu, AIR 1964 Raj 147 
(FB) is a Full Bench decision of that 
Court which holds that Rule 3 being 
a stringent provision, it should be 
applied with circumspect caution and 
judicial restraint. All the same, it takes the 
view that R. 3 applies even in the absence 
of a party, since a case of double default 
does not take away the case from the pur- 
view of O. 17 R. 3. The fallacy in the rea- 
soning based on double default is already 
pointed out by us. The learned Judges of 
the Rajasthan High Court disagreed with 
the Madras Full Bench case already quoted 
by us and which has been followed in this 
Court at least ever since the year 1930. We 
are unable to agree with the contrary view 
of the Rajasthan High Court and it is not 
necessary to reiterate our reasons for ‘the 


. same. The contrary view ‘does not meet the 
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wifect of difference in the language in the 
two Rules which is undoubtedly deliberate. 
Similarly,. the intermediate view is more a 
suggestion of a practical course. However, 
no difficulty requiring a . practical -course 
arises if we give full effect to the plain and 


-unambiguous language of the two Rules. 
All this has been considered earlier at 
length. We may alsc mention > that the 


Orissa High Court cxpressly dissented from 
the view of the Rajasthan High Court. 

21. Thus, on a conspectus of all the au- 
thorities on the point, we are of the opinion 
that there is no reason to depart from the 
settled view of this Court prevailing at least 
ever since the year 1930 that R, 3 of O. 17 
pre-supposes the presence of all the parties. 
iand to every case of default in appearance 
of all or any of the parties, R. 2 and not 
R 38 of O. 17 'C. P. C. applies. We 
are also of the opinion that the view 
expressed by Niyogi, A. J. C. in Bhiv- 
raj v. Janardhan, 30 Nag LR 94: (AIR 1983 
Nag 370) together with the reasons for that 


view correctly states the Jaw on the point 
and that in Madanlal v. Jai Narayan, AIR 


1972 Madh Pra 8 the conclusions stated in 
para 19 of the decision (except conclusion 
No. 7 therein) and the answers contained in 
para 20 correctly summarise the legal posi- 
tion including the remedies available to the 
defaulting party in the defferent situations. 
It necessarily follows that the two Single 
Bench decisions of P. R. Sharma, J. in Kan- 
haiyalal v. Usmanali, C. Revn. No. 292 of 
1956 D/- 14-4-1960 : 1960 Jab LJ (N) 14 
and Sunderlal v. Motilal C. Revn, No. 51 of 
1962 D/- 15-3-1962 : 1962 Jab LJ (N) 169 
(G. Bench), the observations of the Division 
Bench in Smt. Sita Bai v. Smt. Vidhyawati, 
AIR 1972 Madh Pra 198 and the decision 
in Shantabai v. Chokhelal, 1975 MPLJ 832: 
(AIR 1876 Madh Pra 21) (FB) are not cor- 
rectly decided. This is our answer to the first 
main question stated by us at the outset. - 


22. The other main question for our de- 
cision is about the meaning of appearance 
of a party at a hearing in the Court. There 
can be no doubt that the mere conscious 
presence of the party himself in the Court 
for participation therein when the case is 
called out, whether the party thereafter ac- 
tively participates at the hearing or : not, 
does amount to appearance :of that party at 
that hearing. In the case of personal pre- 
sence of the party, it constitutes appearance 
even when: he abstains from appearing after 
refusal of an adjournment, Thus, in the case 
of presence of the party which constitutes 
appearance, even his further: withdrawal nas 
no effect and R. 8 is attracted. The diffi- 
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culty sometimes arises when the party is him-| 
self absent and the appearance is through 
his counsel. In such a situation, the question! 
has to be . answered with reference toi 
the extent of the: authority of the! 
counsel and his conduct at tke com- 

the hearing when the! 
case is called. The real test is whether the: 
counsel has done any act at that hearing of 
the suit or was his presence merely to in- 
form the Court that he was not duly in- 
structed te appear at the hearing on account: 
of which there is no appearance of thel 
party through him on that date. In such a 
situation, it would be a question of fact in 
each case to be answered with reference to’ 
the extent of authority of the counsel and! 
the indication of the same given br him*to 
the Court at or before commencement of 
the hearing when the case is called; It is 
equally clear that once the counsel! has 
commenced participating at the hearing 
without indicating that he was not duly in- 
structed to represent the party at that hear- 





: ing except to seek an adjournment, his subse- 


quent withdrawal when the hearing has 
commenced will not amount to nen-appea- 
rance of the party through him. Ir Bhivraj 
v. Janardhan (AIR 1988 Nag 370) (supra) 
Niyogi, A. J. C. held as follows:— 

“It is urged that a pleader was present in 
Court on behalf of the defendant. There is 
nothing in the order sheet to show that he 
had received instructions to account for the 
default committed by his client. His . mere 
physical presence under the circumstances 
cannot.be. regarded as equivalent to the pre- 
sence of the party.” . 

(Underlining by us). | 
According to this view, unless the counsel 
is duly instructed for appearance on that 
date, his mere physical presence cannot be 
treated as the presence. of the parzy. Obvi- 
ously, the mere appearance of the pleader 
to inform the Court that he was aot duly 
instructed by his client is an act of courtesy 
rightly extended- to the Court end _ that 
should not jeopardise the interest of the 
party merely because of this courtesy 
shown by his . counsel te the Court. The 
Division Bench in Motilal Joshi v. Mohd. 
Shafi, (AIR 1956 Nag 179) supra, affirmed 
this- view and held that when a caunsel ap- 
peared only to request for an adgournment 
and on its refusal reported ‘no instructions, 
there was no appearance of the party whom 
the counsel represented. The conclssion was 
reached after a review of the authorities on 
the point till then and the test applied was 
whether the counsel had acted in any man- 
ner: for his client at that hearing >efore re- 


‘hearing since such a request prior to 
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porting ‘no instructions’. It was though; that 
a mere request for adjournment was by t- 
self not an act of participation , at the heer- 
ing to make it an appearance on behalf sf 


that party. In our opinion, the test applied 


as well as the conclusion reached was ccr- 
rect. A request. for an adjournment niade 
prior to the commencement of hearing can- 
not amount to an act of participation at bs 

e 
commencement of the hearing is obviously 
no part of the hearing and is merely a re- 
quest not to commence the hearing on that 
date. The position, however, would be df- 
ferent if the request for adjournment js 
made by the counsel after he has dome 
some act which amounts to his participation 
at the hearing. án act done, to. constituie 
appearance at the hearing cannot be huli- 
fied nor the appearance resulting therefrom 
wiped out by a subsequent withdrawal dur- 
ing that hearing.. It, would be unsafe to 
attempt any exhaustive list dealing with all 
such situations since it would be a question 
of fact in each case to be answered by a2- 
plication of the test whether, the counsel 
was duly instructed to appear at the heer- 
ing or his presence was merely to inform 
the Court that he was not appearing at 
the hearing to, represent his. client and, that 
no act of participation at the hearing was 
done by him to constitute appearance of the 
party. The extent of - counsel’s authority 
would also be relevant. In Madanlal v. Jai 
Narayan (AIR 1972 Madh Pra 8) (supra) 
conclusion No., (7) stated in para. 19 and the 
observations occurring earlier in para 16 in 
the opinion of the Division Bench have” to 
be modified since they are definitely too 
wide and to some extent at variance wich 
the view of the earlier Division Bench in 
Motilal’s case, supra. In the order of preseat 
reference, it is, pointed out that the Divisicn 
Bench decision in Motilal’s case, supra, was 

(Contd on Col. 2) 


Questions, 


(1) If, when a suit is called on for hear- 
ing, a party’s counsel appears and. seeks 
adjournment but when adjournment is 
refused he retires saying that he has 
no instructions whether this will am- 
ount to “appearance” of the party 
whom the counsel represents 

(a) If the counsel had sought adjourn- 
ment because he was instructed by his 
client to ask for an adjournment only, 
and not to proceed with the trial if ad- 

_journment be refused? 
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not brought to the notice of the Division 
Bench in Madanlal’s case, supra. That ex- 
plains the variance, which was abviously not 
intended. The test applied in Madanlal’s 
case, supra, by the Division Bench is the: 
same as by the earlier Division Bench in 
Motilal’s case, supra, However, conclusion 
No, (7) stated in para 19 contains a passage 
which reads as follows:— . 


“But where a counsel appears and seeks. 
adjournment, and, when the adjournment 
prayed for is refused, he abstains from tak- 
ing part in the proceeding saying that ‘he 
has no further instructions it tantamounts to 
the appearance of the party.” 


To the same effect are observations in 
para 16 earlier. This portion must be read 
as confined to that category of cases where 
the counsel has done some act amounting. 


to participation at the hearing so that the 
same constitutes appearance of the party 
through counsel and then he withdraws 


after refusal of an adjournment sought later 
during the course of that hearing. Thus, 
conclusion No. (7) in Madanlal’s case, supra, 
has to be read modified to the extent indi- 
cated. In our opinion, the conclusion of the 
Division Bench in Motilal’s case, supra, is 
the correct view on this point. We find that 
substantially the same view is taken 
Soonderlal v. Goorprasad, (1899) ILR 28 
Bom 414, Satish Chandra Mukherjee « v. 
Ahara Prasad Mukerjee (1907) ILR 34 Cal 
403 and Basalingappa- v. Shidramappa, AIR 
1943 Bom 821 (FB). Thus, the meaning of 
the word “appearance” for the purpose of 
attracting R. 2 of O. 17 has to be under- 
stood in this manrier. The other main ques- 
tion stated at the outset: is answered by us 
in this manner. 


93. As a result of these conclusions, our 
answers together with the questions referred 
to us, are stated as under:— 


Answers, 


It will be no appearance of the 
party and R. 2 of O. 17 C. P. C. alone 
would be attracted. However, in such 
a case the defaulting party must show 
‘sufficient cause’ for non-appearence as 
well as for not fully instructing the 
counsel, ae i 


in. 
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(b) If the counsel feels a necessity to 
seek adjournment so that he may pre- 
pare himself and, on his own, seeks ad- 
‘ournment. i 

(2) If, when a case is called. on for 
hearing, the counsel appears (without 
making any request for adjournment) 
merely to inform the Court that he has 
no instructions and, therefore, would not 


appear, will it still amount to appearance’ 


of a counsel for the purposes of O. 9, 
R: 8, or O. 17, BR. 2 C, P.C? 

(3) Whether an application under O. 9 

C. P. C. will lie for setting aside the 
. dismissal of a suit in the following cir- 
cumstances:— 
(a) The plaintiff had not been asked to 
do something and he did not appear 
when the case was called on for hear- 
ing. 
(b) The plaintiff was asked to do some- 
thing which he did not do, nor did he 
appear when the case was called on for 
hearing. . 

(4) Whether. in the following situa- 
tions, the defendant can apply under O.9 
R. 13 C. P.C for setting aside an ex 
parte decree:— 

(a) When the defendant had not been 
asked to do something and he did not 
appear and the Court decided the suit 
on the basis of the existing material 
without or after taking any further evi- 
dence on record. 

(b) When the defendant had been ask- 
ed to do something which he did not 
do, nor appeared when the case was call- 
ed on for hearing and the Court decid- 
ed the suit on the existing material with- 
out taking any further evidence for the 
plaintiff. 

(c) When he had been asked to do 
something which he did not do and did 
not appear when the case was called on 
for hearing and therefore, on the same 
day, the Court took on record ex parte 
evidence produced by the plaintiff. . 

(a) When he had been asked to do 
something which he did not do, nor ap- 
peared when the case was called on for 
hearing and the trial Court adjourned the 
hearing for recording plaintiff's evidence 
ex parte and on the next date, after re- 
cording plaintiff's ex parte evidence, 
passed an ex parte decree against him. 
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Answers, 


‘Ft will be no appearance of the pariy 


and R. 2 of O. 17 C. F. C. alone would 
be attracted. 


It will be no appearance of the party 
and R. 2 of O. 17 C. P. C. alone would 
be attracted. 


Yes. Order 17 R. 2 C. P. C. would clone 
be attracted. 


Yes. Order 17 Rule 2 C. P. C. would 
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24. This case shall now go back to the RAINA J. (Minority view):- 23, 
appropriate Bench for its decision on merits Although a large number of questions have 
in accordance with the opinion given by us been referred by the Hon’ble the Chief Jus- 


on the questions referred for decision. tice to this Bench of five Judges for con- 
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sideration, I think, the answer to all those 
questions depends on the decision of the 
following two questions: 


(1) Whether the Court has jurisdiction to 
proceed under R. 3 of O. XVII of the Code 
of Civil Procedure against a party in his ab- 
sence and whether the Full Bench decision 
of this Court in Shantabai v. Chokhelal, 1975 
MPLJ 832:(AIR 1976 Madh Pra 21) (FB) 
en the point is correct? 


(2) What constitutes “appearance of a 
party at the hearing” within the meaning of 
R. 2 of O. XVH of the Code of Civil Fro- 
cedure? 


26. So far as the first question is con- 
cerned, there is nothing to indicate in the 
order of reference on what grounds the 
correctness of the unanimous decision of the 
Full Bench in Shantabai v. Chokhelal (AIR 
1976 Madh Pra 21) (FB) (supra) is doubted. 
There. were also practically no arguments at 
the bar questioning the correctness of the 
said decision. Shri P. R. Padhye, learned 
counsel for the applicants, supported the de- 
cision; while Shri N. S. Kale, appearing for 
the other side, indirectly questioned the 
correctness of the decision by merely saying 
that, in his view, it was not open for the 
Court to proceed under R. 3 of O. XVII in 
the absence of a party. He did not, however, 
put forth any arguments in support of his 
view which may require consideration. From 
paragraph 3 of the order of reference it ap- 
pears, on the other hand. that Shri Kale 
relied on the decision in support of his con- 
tention that since the order of the trial Court 
did not make a mention whether it acted 
under R. 2 or R. 8 of Order XVII, a must 
be assumed that it proceeded under R. 2 . My 
learned brother, Verma J. has, however: iu a 
very able and comprehensive discussion of 
the question, pointed out that the decision 
of the Full Bench is not correct and should 
be reversed. I very much regret my inability 
to agree with him. As there were no argu- 
ments at the bar on this question, it is neces- 
sary for me to deal with the points raised by 
him in support of his opinion. 


27. Before proceeding to discuss the 
question on merits, it is necessary tọ state 
that my learned brother has been very much 
influenced by the consideration that the Full 
Bench decision upset a long-standing settled 
view of this Court and, therefore, it is neces- 
sary to restore it. To my mind, so far as I 
can gather from a number of decisions of 
this Court preceding the decision of the Full 
Bench, there was divergence of opinion, not 
only in other High Courts but even in this 
- Court, on the question whether ‘it is open 
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to the Court to proceed under R. 3 of Order 
XVII of the Code of Civil Procedure in the 
absence of a party. The settled view was 
only to the effect that where the Court pro- 
ceeds to dispose of a case in the absence 
of a party without indicating whether it was 
acting under R. 2 or R, 3 of O. XVII, the 
order should be construed as one under R. 2 
and. ihis view was upheld by the Full Bench. 


28. In two decisions of the Judicial 
Commissioner’s Court, at Nagpur, namely 
Akdul Karim v. Ratilal Gujrati AIR 1980 Nag 
152 and Bhivraj v. Janardhan 30 Nag LR 94: 
AIR 1983 Nag 370, it was held that R. 3 of 
Order XVII pre-supposes appearance of the 
party at whose instance the case was ad- 
journed and, therefore, the said rule is not 
attracted in the absence of a party. In these ’ 
cases the decision of Madras High Court in 
Chandramati Ammal v, Narayanaswami Aiyar 
(1910) ILR 33 Mad 241 was followed. In 
Basalingappa v. Shidramappa, AIR 1948 Bom 
321 (FB) a Full Bench of the Bombay High 
Court expressed a contrary view as would 
appear from the following observations at 
p. 324- 


“The observations in the latter case that 
R. 2 and R. 3 are in direct conflict with each 
other are not, however, correct. They are 
neither conflicting nor mutually exclusive.” 
The decision of the Calcutta High Court in 
Mariannissa v. Ramkalpa Gosain (1907) ILR 
34 Cal 235 was quoted with approval. In 
that case, while dealing with Ss. 157, 158 of 
the Code of Civil Procedure, 1882 which 
corresponded to Rules 2 and 8, O. XVII of 
the present Code, it was observed as under 
at p. 237— 

“It may well happen, for instance, that a 
plaintiff to whom ‘time has been granted to 
produce evidence, not only fails to dọ so, 
but also fails to appear. In such a case, it 
there are no materials on the record, the ap- 
propriate procedure to follow would be that 
laid down in S. 157; but if there are mate- 
rials on the record, the Court ought to pro- 
ceed under S. 158”. 


A similar view was later taken by a Full 
Bench of the Rajasthan High Court in Gopi- 
kishan v. Ramu AIR 1964 Raj 147 (FB) and 
certain other High Courts. 


29. There was thus a divergence of opin- 
ion on this question between other High 
Courts and this divergence was reflected in 
the decisions of this Court. So far as the 
Nagpur High Court is concerned, there ap- 
pear to be only two decisions, namely, 
Dayalji v. Kedarnath AIR 1958 Nag 222 and 
Motilal Joshi v. Mohammad Shafi AIR 1956 


-Nag 179. In the former Mudholkar, J. merely 
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emphasized that the provisions of R. 3 of 
Order XVII, being penal in nature, ought 
to be construed strictly; and where it was 
not clear- whether a particular case falls 
under R. 8 or R. 2, the Court must lean in 
favour of holding that it falls under R. 2 and 
not under R, 3. As pointed out above, this 
view has been upheld by the Full Bench in 
Shantabai v. Chokhelal (ATR 1976 Madh Pra 
21) (FB) (supra). In Motilal Joshi v. Moham- 
mad Shafi (supra) the question whether the 
Court has jurisdiction to proceed under R. 8 of 
Order XVII in the absence of a party does 
not seem to have beer: either debated or con- 
sidered and, therefore, in my view, it cannot 
be considered as an authority on the point. 


30. After the formation of the new State 
of Madhya Pradesh, the first decision we 
may notice is Manoramadevi v. Kanhaiyalal 
1957 Jab LJ 268. In that case the trial 
Court had fixed the case for plaintiff’s evi- 
dence on 6-10-1955; but, as on that date the 
plaintiff requested for further time to enable 
her to produce her witnesses and to examine, 
herself, the Court adjourned the case to 
22-10-1955, The plaintiff and her counsel 
both were absent on that date. The trial 
Court thereupon proceeded under R. 3 of 
Order XVII. Samvatsar, j., in the aforesaid 
circumstances, held that where the order has 
been expressly passed by the Court concern- 
ed under R. 8 of Order XVII, it is not open 
to construe it otherwise and to hold that it 
should be deemed to be one passed under 
R. 2 of Order XVII. Thus, the competence 
of the Court to proceed under R. 8 of Order 
XVII in the absence of the party in default 
was expressly recognized. A similar view 
was expressed by Naik, J. ia Goverdhan v. 
Ganesh ILR (1962) Madh Pra 766. In that 
case the Court had proceeded unde: R. 8 of 
Order XVII in the absence of a party and it 
was held that although the provisions of R. 2 
of O. XVII would have been more appropriate 
the trial Court, having exercised its juris- 
diction under R. 3 of O. XVII, the rights of 
the parties would be regulated by what the 
trial Court actually did. Thus, this decision 
also clearly proceeds on the view that it is 
open to the Court to proceed against a party 
under R. 8 of O. XVII even in his absence. 
Besides these two decisions; there are two 
decisions of P. R. Sharma, J. in Kanhaiyalal 
v. Usmanali 1960 Jab LJ (N) 14:C. Revn. 
No. 292 of 1956, D/- 14-4-1960 and Sunder- 
lal v. Motilal 1962 Jab LJ (N) 169: C. Reve. 
No. 51 of 1962 D/- 15-8-1962 in which it 
was held that the provisions of R. 8 of Order 
XVII are not rendered inapplicable merely 
because the party at fault has failed to ap- 
pear. My learned brother. Verma J., has ex- 
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pressed the opinion that these decisions were 
rendered per incuriam. We may be in a posi- 
tion to say that; but so far as the subordi- 
nate Courts are concerned, they cannot be 
expected to ignore them on this ground. I 
have already referred to two other decisions 
on the point taking a similar view which have 
not been noticed by Verma, J. 


31. It was in view of this divergence of 
opinion in this Court, apart from the diver- 
gence of opinion in various High Courts ir 
this country, that the matter was referred to 
a Division Bench consisting of Shiv Dayal, J. 
(as he then was) and K. K. Dube, J. in 
Madanlal v. Jainarayan AIR 1972 Madh Pra 
8. In that case it was held that R. 3 of 
Order XVII is inapplicable where any of the 
parties does not: appear; but, again, a contrary 
view was expressed by another Division Bench 
consisting of T. P. Naik and K. K. Dube, JJ. 
in Smt. Sitabai v, Smt. Vidyawati AIR 1972 
Madh Pra 198. The observations -of the 
Division Bench in Smt. Sitabai v. Smt. 
Vidyawati (supra) on the question whether 
R. 3 of Order XVII is attracted even in the 


absence of a party were considered as obiter 


by Shiv Dayal J. (as he then was) in Narbada 
Prasad v. Awadesh Narain AIR 1978 Madh 
Pra 179. When the same question arose be- 
fore another Division Bench, it considered it 
proper to refer the matter to a larger Bench, 
particularly because in Madanlal v. Jainara- 
yan (supra) there was no reference to the 
various decisions of this Court in which a 
contrary view had been expressed nor to the 
Full Bench decision of Bombay High Court in 
Basalingappa v. Shidramappa (AIR 1948 Bom 
321) (FB) (supra) and that of Rajasthan High 
Court in Gopikisan v. Ramu (AIR 1964 Raj 
147) (FB) (supra). If the decisions, in which 
a contrary view had been expressed had been 
taken into consideration, the position would 
have been different; but it seems the Bench 
had no assistance whatsoever from the bar. 
It seems the important decisions of this 
Court as well as of other High Courts in 
which a contrary view had been expressed, 
were not brought tu the notice of the 
Bench. Jt was in these circumstances that the 
Full Bench in Shantabai v. Chokhelal (ATR 
1976 Madh Pra 21) (FB) came to be con- 
stituted and it unanimously decided that it 
is open to the Court to pruceed under R. 3 
of Order XVII even in the absence of the 
party in default but the discretion should be 
judiciously exercised in the light of the ob- 
servations made therein. 

32. 1 am, therefore, of the view that the 


decision in Shantabai v. Chukhelal (AIR 1976 
Madh Pra 21) (FB) cannot be treated as one 
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which -has upset a settled view of this Court 
on the question ‘under ‘consideration and 
needs to be reversed on that ground. IJt-is, 
therefore, necessary to examine the question 
whether ‘the decision of the Full- Bench in 
Shantabai v. Chokhelal is correct -or ‘not’ with 
an open mind uninfluenced by the consi: 


deration that a settled’ view as this court has 


been dethroned. ' If it- is incorrect, there 
should be no' hesitation in setting it aside be- 
cause, as observed by Bhagwati, J. in Umed 
v. Rajsingh AIR 1975 SC 43 at p.°58, to per- 
petuate an error-is not heroism andit is the 
compulsion of judicial conscience to rectify 
it at the earliest. . 


33. I now proceed: to consider whether 


the decision of the Full Bench in Shantabai 
- v. Chokhelal (AIR 1976 Madh Pra 21) (FB) 


is not correct for the reasons given by Verma ` 


J.. I may here point out that there is no con- 
troversy on the point that the provisions of 
R: 3 of Order XVII being stringent, the Court 
should ordinarily. proceed under R.-2 and 
not under R. 3 of: Order XVII; and where 
the Court does not indicate ‘under which 
rule it has proceeded, the order must be 
construed as oné under R. 2 of Order XVIL 
The only point in controversy’ is whether the 
Court has no jurisdiction -to proceed under 
R. 3 against ‘the defaulting party in his ab- 
sence under any circumstances. My learned 
brother has held that R. 2 is attracted where 
a party is absent. There is no quarrel with 
this proposition. But the question is: In R.3 
automatically rendered inapplicable thereby? 
In the first place, there is nothing in the 
language of R. 8 to warrant the construc- 
tion that it is applicable only in the presence 
of the party concerned and not otherwise. It 
may not -ordinarily be considered proper to 
act under R. 3 without giving the party con- 
cerned an opportunity to give an explanation 
for his default. But: propriety is one- 
ig quite another. 


` 84. Rule 2 deals with default in appear- 
ances; while R. 3.deals with default in pro- 
ducing evidence or performing some other, 
act for which adjournment was granted > at 
the request of the party. Where the. default 
is of either kind, the 'matter falls within the 
purview of the rule concerned; but where 
there is a double default, obviously both ,the 
rules are attracted.and it is open to the Court 
to proceed in such manner. as it .considers 
just. and , proper in the circumstances of the 
case. . a = : 


35. In aia ‘y. Chokhelal (AIR - 1976 
Madh Pra 21) (FB) the Full Bench made. the 
following observations in paragraph 8, which 
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have a' very important bearing on: : the con- 
struction of ‘Rules 2 aid 3: 

“Where a’ party ‘commits a default of the 
nature specified in R. $ after securing an ad- 
journment for the purpose; R. S' empowers 
the Court to decide the-suit ‘on merits. If 
the Court can do so in the presence of the 
party at -fault, he cannot deprive the Court 
of this power: merely by remaining “absent 
even assuming that there: is good + cause for 
his absence, 

It would also be eer to refer to the 
following observations of the Delhi High 
Court in Dayalchand v. Sham Mohan AIR 
1971 Delhi 183 in paragraph 11 at p. 156 

“A. party cannot deprive the Court of the 
power to decide the suit forthwith by merely 
remaining absent, To so construe R. 3 ‘would 
amount to reading into R. 3 the words when 
the party in default is present’ which are not 
there. Suich a construction is not permissible.” 


36. Apart from the above considerations, 
it has to bé borne in mind that R, 2 lays 
down that where a party fails to, appear, the 
Court may proceed to dispose of the suit in 
one of the modes directed in that behalf by 
Order IX or make such other order as it 
thinks fit. The expression “or make such 
ather order as it thinks fit” has been con- 
strued by a number of High Courts to in- 
clude a, decision ‘on merits. I entirely agree 
with this conclusion. ` 


37. In Subramania Othuvar v. Munusa- 
miya Pillai AIR 1916 Mad 897 (1) it was held 
that where the plaintiff has closed his case, 
and there is evidence which, if rebutted, 
would prove his case, it is not a judicial ex- 
ercise of discretion to dismiss the suit for 
default; and the Court should record the de- 
fence evidence, even though the plaintiff is 
absent, and dispose of the case on its merits. 

In Tulsiram v. Sitaram AIR 1959 Cal 389 
it was held that the words “make such other 
order as it thinks fit” in R. 2 of Order XVII 
mean that the Court can adjourn the suit or 
it can decide the suit on merits, if there are 
materials on the record for doing so. A simi- 
lat view was expressed -by ‘the Delhi High 
Court ‘in'‘ Dayal ‘Chand v.: Sham: Mohan (AIR 
1971 Delhi 183): (supra). 'The relevant ob- 
servations ‘of the Court in paragraph 11 are 
as under: 


“Firstly, even’ if it is assumed that R. 3 
does not. apply when ' a party is absent, still 
the Court has 2 bower to pass aa ‘order on 
merits under’ the last words of R. 2, namely, 
‘make such other ‘order as it ‘thinks fit: 
Secondly, there is nothing in R. 3 to show 
that- an: order thereunder.: cannot be passed 
on merits if ine Fatty comunity the com 
is absent,” :- o 4 l 
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38. My learned brother is in favour ot 
putting a narrow construction on the aforesaid 
expression; but such a construction would 
lead to certain anomalies, because it would 
mean that the Court has no jurisdiction to 
decide a suit on merits in the absence of a 
party. This can be demonstrated by an illus- 
tration, Supposing the plaintif has closed his 
case after adducing his evidence ard there- 
after the case is adjourned for a pact of the 
evidence .of the defendant. If the plaintiff 
remains absent on the followed date and the 
Court, after recording the evidence of the de- 
fendant, proceeds to decide the suit on merits 
and decrees the claim of the plaintirt, can it 
be said that it has acted without jurisdiction 
and the decree as such is a nullity? To put 
a construction on R. 2 of O. XVI whereby 
a decision given on merits in the aforesaid 
circumstances is to be treated as without 
jurisdiction and as such a nullity would not 
be consistent with the scheme of the Code 
and would result in hardship and injustice 
in many cases. In Madanlal v. Jai Narayan 
(AIR 1972 Madh Pra 8) (supra) it was held 
by Shiv Dayal, J. (as he then was), in para- 
graph 9, that where the plaintiff does not 
appear and the defendant has closed his 
case, there is no impediment in the law which 
prevents the Court from passing a decree in 
favour of the plaintiff on the material on re- 
cord in spite of his non-appearance. Thus, 
the power of the Court to proceed on merits 
in certain circumstances, even in the absence 
of a party, was recognized in that case. It 
would, therefore, be proper to construe R, 2 
of Order XVII in such a manner as to enable 
the Court to give a decision on merits even 
in the absence of a party. Once such juris- 
diction is recognized, it would be logical to 
conclude that it is open to the Court to pro- 
ceed under R. 3 of Order XVII in suitable 
cases, even in the absence of the party at 
fault, as pointed out in the Full Bench case 
Shantabai v. Chokhelal ATR 1976 Madh Pra 
21) (FB). 


39. I need not repeat other reasons, which 
have already been given in the Full Bench 
decision in Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) and refer to the various 
decisions of this Court and other High Courts 
in which a similar view has been taken. So 
far as the decision of the Supreme Court in 
Arjun Singh v. Mohindra Kumar AIR 1964 
SC 993 is concerned, it appears that the 
question under consideration was neither ex- 
pressly raised nor considered in that case. 


40. Before I conclude the consideration 
of this question, I may refer to another point 
on which some stress has been laid by my 


learned brother, Verma, J. for coming to the . 
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conclusion that the Court has no jurisdiction 
to proceed under R. 3 of Order XVII in the 
absence of the defaulting party. It nas been 
said that if -R.-3 of Order XVII is tc be con- 
strued so as to include within its ambit cases 
of default in appearance, the defaultng party 
would have to be given an opportunity, for 
the first time, by the Appellate Couri to show 
that his default can be condoned zor valid 
reasons and this .would be stretcking the 
powers of the Appellate Court requi-ing it to 
adopt a procedure for which there is no sanc- 
tion in the Code of, Civil Procedure. To my 
mind no question of stretching the powers of 


the Appellate Court at all arises bscause it 


is always open to the Court to rectfy errors 
of the trial Court in the exercise of its ordi- 
nary appellate jurisdiction. If, in arpeal, the 
appellant is able to show prima faci2 on affi- 
davit or otherwise that there was gcod cause 
for his absence and that, if he hac appear- 
ed, he would have produced his ev:dence or 
performed other acts for which he had secur- 
ed the adjournment, the Appellate Court can 
convert the order under R. 3 into an order 
under R, 2 of Order XVII and leave it to the. 
party to have the decision against him set 
aside by an application in the triel Court 
under O. IX. Such a course was adopted by 
this Court in a number of cases. In Maruti 
v. Gangadhar Rao 1964 Jab LJ 553 Dixit, 
C. J. held that where the trial Court errone- 
ously dismissed a suit under R. 3 of O. XVIL 
when it should have dismissed it under R. 2, 
the proper order to pass in an appeal is to 
substitute the order of the trial Court by an 
order dismissing the suit under R. 2 of Order - 
XVII. A similar view was taken by a Divi- 
sion Bench in Madanlal v. Jai Nararan (AIR 
1972 Madh Pra 8) and also by the Full 
Bench in Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) (supra). To say zhat such 
a course is not appropriate or not permissible 
would lead to grave injustice. Where the 
Court expressly proceeds under R. 3 of Order 
XVIIL, the party aggrieved would ordinarily 
file an appeal and in such a case it would 
be proper exercise of jurisdiction by the Ap- 
pellate Court to give suitable relief to the 
appellant by substituting the order under R. 3 
by an order under R. 2 of Order XVH if it 
finds that the trial Court had wromgly pro- 
ceeded under R. 3.. 


41. Thus, after considering the whole 
matter over again in the light of the opinion 
of my learned brother Verma, J. I am still 
of the view that the decision of the Full 
Bench in Shantabai v. Chokhelal (ATR 1976 
Madh Pra 21) (FB) is correct. i 


42. As regards the meaning of tae words 
“appearance of a party at a hearing in. . the 
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Court”. I agree with the view expressed by 
my learned brother, Verma J. 


BHACHAWAT, J. (Majority  view):— 
48. I have gone through the opinion of my 
learned Brother Verma, J. and also the opin- 
ion of my learned Brother Raina. J. I agree 
with Verma, J., and have nothing to add. 

SHIV DAYAL. C. J. (Majority view):— 
44. I have had the advantage ‘of perus- 
ing the opinion prepared by my learn- 
ed brother, Verma, J. and that prepared by 
my learned brother, Raina, J. I entirely agree 
with Verma, J. in all the conclusions reached 
by him in paragraph 28, and in the reasons 
recorded by him. I would add a few words: 


45. Verma, J. has concurred in the opin- 
ion expressed by a Division Bench in Madan- 
Jal v; Jai Narayan, AIR 1972% Madh Pra 8. It 
was onareference by Raina, J. sitting singly. 
The Division Bench evidently made an endea- 
vour to clear the remedial law from ambigui- 
ties by setting outits reasonsfor which the 
conclusions (enumerated at the end) were 
reached, without burdening it with case law. 
In Smt. Sitabai v. Smt. Vidhyavati, AIR 1972 
Madh Pra 198; there was no contrary deci- 
sion, and could not be, by another Division 
Bench. (See observations in Mahadevlal v. 
Administrator General of W. B., ATR 1960 SC 
986 and Jaisri v. Rajdewan, AIR 1962 SC 88. 
There were certain passing observations 
which were merely obiter, as discussed ela- 
borately by Verma, J. in paragraph 15. How- 
ever, Raina, J,, speaking for the Division 
Bench, again referred the question for deci- 
sion by a larger Bench in Shantibai v. 
‘Chokhelal,. 1975 MPL]  832:({AIR 1976 
Madh Pra 21) (FB) and then Madanlal v. 
Jai Narayan (supra) was overruled. 

46. Suppose on the Ist January, which 
was fixed for evidence of both the parties, 
the plaintiff produced his evidence and clos- 
ed his case; while the defendant produced 
only one witness out of his list of 5 and 
sought an adjournment for production of the 
remaining 4; the Court granted’ adjournment 
and fixed the Ist February for the defendant 
to bring his remaining witnesses. On the ist 
February neither .the defendant appears, nor 
any of his witnesses; the Court does not grant 
adjournment and proceeds to decide the suit 
forthwith; and an ex parte decree is passed 
: favour of the plaintiff against the defen- 

ant, 

(a) According to Madanlal v. Jai Narayan 
(AIR 1972 Madh Pra 8) (supra) (since the 
defendant did not appear) R. 2 will apply 
and the defendant’s remedies are:— 


(i) to apply under O. 9, R. 18, for setting 
saide the ex parte decree on the ground of 
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‘pealed from are erroneous on merits. 
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sufficient cause which prevented him from 
appearing on Ist February, or 

(ii) to appeal from the ex parte decree on 
the ground that the judgment and decree ap- 
The 
scope of each of these two remedies is clearly 
distinct; there is no uncertainty, no ambi- 


ty. 

(b) The contrary view is that in spite of 
the defendant’s non-appearance and because 
of his non-production of evidence, for which 
he had taken time, the ex parte decree is 
under R. 3. Consequently, an appeal will lie. 
According to this: view, the ex parte decree 
is also within R. 2, because the expression 
“or make such an order as it thinks fit” in- 
cludes a decision on merits. Therefore, the 
remedy will also be under O. 9, R. 18. The 
defendant is then on the horns of -a dilemma; 
to which of the two remedies he can resort? 
And, still the risk is there; if he applies 
under O. 9, his application may be dismissed 
on the ground that R. 8 applies; if he pre- 
fers an appeal, it may be dismissed on the 
ground that the order does not fall under 
R. 3; perhaps he will be advised to take re- 
course to both the remedies. 


47. The question relates to every day 
practice. The law relating to remedies must 
be clear, certain and unambiguous; other- 
wise, the parties are put to great hardship 
and suffer injustice, when applications under 
O. 9 are dismissed on the ground that the 
order passed on ‘non-appearance of a party 
also falls under R. 8 of O. 17 and, therefore, 
the only remedy was by way of an appeal; © 
or appeals are dismissed on the ground that 
the order passed was within R. 2. For this 
reason and also for the reason that conclusion 
(7) in Madanlal v. Jai Narayan (AIR 1972 
Madh Pra 8) (supra) deserved to be explained 
further, it became necessary to frame several 
questions which would cover all contingen- 
cies and to refer them to a larger Bench for 
an authoritative decision. Hence this ` Full 
Bench was constituted. 

48. On the distinction between Rules 2 
and 8 of O. 17, C. P. C., as regards their 
applicability, and their consequences, and 
also the remedies available to the parties, 
Verma J. has very ably expressed with 
thoroughness the -opinion formed by all of us, 
except Raina, J. I have nothing to add ex- 
cept a word about the basic difference in the 
approach. According to us, if R. 2 applies 
because of non-appearance of a party, then, 
R. 3 is out of the question. According to the 
oontrary view, R. 3 applies in case of a de- 


` fault described in that Rule, notwithstanding 


non-appearance of a party, and Rule 2 may 
also apply. To put it differently, according 
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to our view, it is first to be seen whether 
R. 2 applies; and, if it applies, tc proceed 
under R. 3 becomes out of the question. Ac- 
cording to the contrary view, it has first to 
be seen whether R. 3 applies, or simultane- 
ously to be seen whether both the Rules ap- 
ply. 

49. In Manorama Devi `v. Kanhaiyalal 
1957 Jab LJ 268, there is no discussion about 
the distinction between Rules 2 and 8 of 
O. 17, in regard to their scope and opera- 
tion. The ratio of that case is that where the 


Court -passed an order by an express men- — 


tion of O. 17, R. 3. C. P. C. an appeal will 
lie. That was also the view taken in Gover- 
dhan v. Ganesh (ILR (1962) Madh Pra 766). 
Although in the latter case Naik, J. accepted 


that since adjournment was not on the appli- . 


cation of the party which subsequently com- 
mitted default, Rule 8 of O. 17 did not ap- 
ply, yet, “rightly or wrongly, the trial Court 
chose to exercise its jurisdiction under R. 3 
of O. 17 of the Code of Civil Procedure and 
the rights of the parties shall have to be re- 
gulated by what it actually did than by what 
it ought to have done”. Thus, both these 
cases -are not relevant to the questions re- 
ferred to this Full Bench. 


50. It may be pointed aut with respect 
that the illustration in paragr aph 14 (para 
38 in this report—Ed) of the opinion of Raina, 
J. overlooks that since the hearing was ad- 
journed at the request of the defendant not 
the plaintiff, R. 3 becomes’ inapplicable. The 
answer to the question posed in tha: illustra- 
- tion is that undoubtedly the Court acted 
within its -jurisdiction and the decree is aot 
a nullity; but it is not because of O. 17, R. 3, 
but because the Court had inherent juris- 
diction to proceed further to decide the suit. 
There is nothing in the whole of the Code 
of Civil Procedure, which debars the Court 
from deciding a case in favour of a party 
not present. (See conclusion (4) in Madanlal 
v. Jai Narayan (AIR 1972 Madh Pra 8) 
(supra). 

51. On the question when appearance 
of counsel tantamounts to appearance. of 
the party, the following illustrations will be 
useful: 

. (i) The counsel is present merely to inform 
the Court that he has no instructions and 
will, therefore, not appear. This .is mere in- 
timation to the Court as a. matter of ow 
so that it may not wait for the counsel. R. 
will apply. . 


(ii) The ` counsel - is mai mady to in- 
form the Court that the ‘client could not 
meet him, and seeks adjournment. If the 
Court refuses adjournment, and the counsel 
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then withdraws, this is also no “appearance 
of the party. But in either of these cases 
(i) or (ii), when he makes an application 
under O. 9, the party has not only to show 
that there was sufficient cause for his non- 
appearance but he has also to show suffi- 
cient cause for his inability to instruct his 
counsel. For instance, he can show that he 
could not meet his counsel or otherwise send 
him instructions, by reason of some unfore- 
seen happening, which the Court may con- 
sider sufficient; 


(iii) Where the counsel appears and, for 
instance, makes an application for leave te 
amend the pleading, but after that applica- 
tion has been dealt with. and the counsel 
is called upon to examine or cross-examine a 
wimess, at that stage, the counsel seeks ad- 
journment, saying that he has no instructions 
regarding the evidence of the witness; 


liv) Likewise, if the counsel appears and 
examines or cross-examines one witness, but 
when the next witness is in the box, the 
counsel seeks adjournment, saying that he 
has‘ no instructions about evidence of the 
other witnesses. If, in either of these cases 
(iii) and (iv), the Court refuses adjournment 
and the counsel withdraws for want of in- 
structions, the counselis appearance “tant- 
amounts to party’s appearance, so that the 
remedy under O. 9 becomes inapplicable. 
This was conclusion No. (7) in Madanlal v. 
Jai Narayan (AIR 1972 Madh Pra 8) (supra), 
which Verma, J. has correctly read, and I 
agree with him. | 


52. It is needlees to emphasise, as 
Verma, J. has already pointed out, that an 
application under O. 9 is not allowed just for 
the asking, or just because a remedy is pro- 
vided under it. If there is an abuse of the 
provisions and there is a. deliberate default, 
(or the cause shown is not sufficient) the ap- 
plication will be dismissed. But, if there is 
sufficient cause shown within the meaning 
of O. 9, proper relief will be given. 


ORDER OF THE COURT 


53. In accordance with the majority opin- 
ion, the reference is answered per paragraph 
23 of the opinion of Verma; J. (sic) (Dwivedi 
and Verma, JJ.?) 

54- This case shall now go back to the 
appropriate Bench for decision on merits 
in accordance with. the opinion given by the 
majority (per paragraph 23 of the opinion of 
Verma, J. (sic)) on ‘the questions referred for 
decision. 

Answered aeii: 
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M. P. S. R. T. C. Bairagarh Bhopal, Ap- 
plicant v, Ramchandra and others, Res- 
pondents, 

Mise, Petn. No. 179 of 1973, D/- 9-3- 
1977. 

(A) Constitution of India, Art. 254 — 
Whether employees of M. P. S. R. T. C. 
are governed by Regulations made Sy 
latter under S. 45, R. T. C. Act, 1950 or 
Standing Orders Rules made by Stezte 
Government under M. P. Industrial Em- 
ployment (Standing Orders) Act, 1961 
(Road Transport Corporations Act (1959), 
S. 45) — (M. P. Industrial Employment 
(Standing Orders) Act (26 of 1961), S. 21) 
— Mise. Petn. No. 334 of 1972, D/- 11-1- 
1974 (Madh Pra), Overruled. 

The essential subject-matter of the Road 
Transport Corporations Act, 1950, falls 
within the purview of Entries 43 and 44 of 
the Union List. It is valid, being witkin 
the Parliament’s Legislative competence, 

Regulations made by the M. P. 5. R. T.C, 
{after obtaining sanction of the State Gov- 
ernment) in exercise of the delegated 
powers under S. 45 of the 1950 Act ere 
valid. They have the same effect as if 
part and parcel of the Act itself, 

However, the Regulations made by the 
M. P. 8. R. T. C. with the sanction of the 
State Government cannot be said to be 
“made by Parliament” within the mean- 
ing of Cl. (2) of Art. 254. 

The subject-matter of the M. P. Indus- 
trial Employment (Standing Orders) Act, 
1961, falls within the purview of Entry 24 
of the Concurrent List. It is valid, being 
within the State Legislature’s competerce 
and it was validly applied to the M. P, 
S. R. T. C. on 6th July, 1963. 

The Standing Orders Rules, 1963 made 
by the State Government in exercise of 
the delegated powers under S. 21 of the 
1961 Act are valid and have been vali¢ly 
applied to the M. P. S. RTC 

Such provisions of the Corporation Act 
and the Regulations made under them, 
- and also of the Standing Orders Act and 
the Standing Orders Rules, must be given 
effect to simultaneously, as can stand 
together. In case of any apparent con 
flict, it is the duty of the Court to so 
interpret them that they harmonise, 
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If any provision contained in the Corpo- 
ration Act or the Regulations made under 
it, the subject-matter of which falls 
within the Union List is repugnant to the 
provisions contained in the Standing 
Orders Act or the Rules made under it, 
the former will prevail in every case. 


If any provision contained in the Cor- 
poration Act or the Regulations made 
under it, the subject-matter of which fails 
within the Concurrent List (e.g. condi- 
tions of service of employees) is repugnant 
to the provisions contained in the Stand- 
ing Orders Act or the Rules made under 
it, the latter will prevail, inasmuch as the 
Standing Orders Act has received the 
assent of the President and the Corpora- 
tion Act is an earlier Law made by Parlia~ 
ment, 


There is no repugnancy between Regu- 
lation 59 framed under S. 45 of the. Corpo- 
rations Act and R. 11 of the Standing 
Orders Rules. Rule 11 lays down the 
conditions and procedure for terminating 
the employment of the employees. Regu- 
lation 59 prescribes the age of superannua- 
tion. ‘Both can stand together. There is 
no repugnancy. 

The Regulations under S. 45 of the Road 
Transport Corporations Act must be said 
to have been made on Jume 1, 1970. 

No election or option can be given to- 
Employees of the M. P. S. R. T. C. in the 
absence of any such provision in the law 
to elect whether they would be governed 


‘by the Standing Orders in the matter of 


their service conditions or by Regulations 
made under the Regulations Act, 1950. 
This would be setting up two different sets 
of conditions of service in the same under- 
taking. It is not permissible for an In- 
dustrial Establishment to have two sets 
of standards to govern the relevant terms 
and conditions of its employees. Case law 
discussed. Misc. Petn. No. 334 of 1972, D/- 
11-1-1974 (MP), Overruled. (Para 28) 

(B) Road Transport Corporations Act 
(1950), S. 45 — Regulations under — Re- 
gulation 59 and M. P. Industrial Employ- 
ment (Standing Orders) Act (26 of 1961), 
S. 21 — Rules under — Standing Order 11 
~~ Applicability and effect. 


Since Regulation No. 59 came into effect 
on June 1, 1970, the. validity of the order 
of retirement of an employee dated June, 
3, 1969, had to be tested by Standing 
Order No. 11 of the Standing Orders, 
Under Cl. (1) of Standing Order No. 11 if 
one month’s notice is not given to the em- 
ployee, the latter is entitled to claim one 
month’s wages in lieu of notice. But the 
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order of termination for want of notice is 
not a nullity. The reason for termination 
being attainment of the age of 58 years 
could be the reason within the meaning 
of Cl. (b) of Standing Order No. 11. 
(Paras 30, 36) 
Cases Referred: Chronological Paras 
1976 Lab IC 1440: AIR 1976 SC 2177 16 
AIR 1976 SC 1074: 1976 Tax LR 1594 20 
1975 Lab IC 669: AIR 1975 SC 1116 32 
AIR 1974 SC 1373 16 
(1974) Misc. Petn. No. 334 of 1972, D/- 
11-1-1974 (Madh Pra) 21, 28 
1972 Lab IC 826: AIR 1972 SC 1487 32 
1972 Lab IC 873: AIR 1972 SC 1626 24 
ATR 1972 SC 1201 21, 24 
AIR 1972 SC 2301 16 
1971 Lab IC 461: AIR 1971 Mys 99 20 
1970 Lab IC 411: AIR 1970 SC 512 21, 24 


AIR 1970 SC 385 25 
AIR 1968 SC 464 20 
AIR 1966 SC 808 21 
AIR 1963 SC 274 19 
AIR 1961 SC 751: 1961 (1) Cri LJ 773 12 
AIR 1958 Madh Pra 193 12 
AIR 1953 SC 79 12 
(1948) 1 All ER 85: (1948) 1 KB 349 12 
AIR 1947 PC 60 16 
AIR 1941 FC 47 16 
AIR 1939 FC 74 13 
(1937) 3 All ER 598:1987 AC 862 16 
(1926) 37 VLR 466 13 


(1882) 46 LT 889: (1382) 7 AC 829 16 

K. A. Chitale. for Applicant; M. Bhatna- 
gar, for Respondents. 

SHIV DAYAL, C. J.:— A Division 
Bench has referred this case to us. The 
following question arises for considera- 
tion :— 

“Whether the employees of the Madhya 
Pradesh State Road Transport Corpora- 
tion are governed by the Regulations made 
by the M. P. S. R. T. C. in exercise of its 
power under S. 45 of the Road Transport 
Corporations Act, 1950 or the Standing 
Orders Rules, made by the State Govern- 
ment under the Madhya Pradesh. Indus- 
trial Employment (Standing Orders) Act, 
1961, which have been applied to the Road 
Transport Corporation.” 


2. This petition under Art. 226 of the 
Constitution calls in question an orcer pass- 
ed by the Industrial Court, Indore. direct- 
ing reinstatement of Ramchandra ‘respon- 
dent). Ramachandra originally had join- 
ed the service of the Gwalior Northern 
India Transport Company. His date of 
birth was recorded as December 5, 1908. 
At the relevant time. he was employed as 
a Traffic Supervisor in the M. P. State 
Road Transport Corporation. Tke Divi- 
sional Manager by his letter .dated June 
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9, 1969, ordered his retirement with im- 
mediate effect under Regulation 59 on the 
ground that he had already attained the 
age of 58 years, which is the age of retire- 
ment under that regulation. The respon- 
dent challenged the order of his retire~ 
ment contending that his date of birth is 
December 12, 1913. Secondly, Regula- 
tion 59 is inapplicable inasmuch as he 
was governed by the Standing Orders. 
For the date of his birth, he relied on his 
horoscope and also on the alleged inter- 
polations in the records. 

3. The Labour Court directed his re- 
instatement and also allowed him one- 
fourth of the back wages. The Industrial 
Court also held that the Regulations had 
not been legally brought into force. It, 
therefore, maintained the order of re- 
instatement passed by the Labour Court 
and further allowed full back wages. The 
Corporation has, by this petition under 
Art. 226, challenged those orders of the 
Labour Court and the Industrial Court. 
When this petition was placed before the 
Division Bench, it was of opinion that the 
question involved required a decision by 
a larger Bench, 


4. The petitioner’s contention is that 
the employees are governed by the re- 
gulations made by the Corporation in 
exercise of its powers under S. 45 of the 
Road Transport Corporations Act, 1950 
(hereinafter called the ‘Corporaticn Act’). 
Being a law made by Parliament, the Re- 
gulations have overriding effect by virtue 
of Cl. (1) of Art. 254 of the Constitution. 

5. The following dates are material :—~ 
April 1, 1961—The Road Transport Corpo- 
rations Act, 1950, made by Parliament, was 
applied to the State of M. P. by virtue of 
S. 1 (3). 

May 19, 1962—-The M.P.8.R.T.C. was 
established under S. 3 of the Act 


November 25, 1961—The M. P. Indus- 
trial Employment (Standing Orders) Act, 
1961 came into force. 


February 1, 1963—-The Standard Stand~ 
ing Orders Rules framed by the State. 
Government. 


July 6, 1963-—-The said rules were ap- 
plied to the Road Transport Corporation © 
by the State Government. 


6. However, in the meanwhile, on 
June 28, 1963 the M. P. S. R. T. C. had 
passed a resoluticn whereby Regulations 
were framed under S. 45 of the Corpora- 
tions Act (hereinafter called the “Regula- 
tions”). On June 26, 1964, the State Gov- 
ernment accorded its sanction as required 
by S. 45 of the Corporations Act, On July 


1977 


8 1964 the General Manager, M. F. 
S. R. T. C. made an order enforcing the 
Regulations.. On June 1, 1970 the corpo- 
ration itself passed a resolution enforcing 
the Regulations giving them retrospective 
effect from July 8, 1964. 

7. We shall first examine whether the 
Regulations are valid and apply to the 
M. P. S. R. T. C. The Road Transpor: 
Corporations Act, 1950 was made by Par- 
liament. The earlier Road Transport Cor- 
porations Act, 1948 (No. XXXII of 1948 
was enacted with a view to enable the 
Provincial Governments, who may so de- 
sire, to establish Road Transport Corpora- 
tions. 
the incorporation of Trading Corporation 
was given to the Central Legislature and 
the creation of statutory Transport Cor- 
porations was found as amounting to in- 
corporation of Trading Corporation the 
1948 Act was replaced by a comprehensiv: 
Act, the Road Transport Corporations Act, 
1950. It however, enabled such of the 
provincial Governments, which might $s) 
desire, to set up Transport Corporations 
with the object of providing efficient, 
adequate, economical and properly co- 
ordinated system of Road Transport Ser- 
vices. 
ment of Road Transport Corporations in 
the States. Chap. ITI deals with powers and 
duties of Corporations. Chap. IV contains 
provisions for finance, accounts and audit. 
Chapter V contains miscellaneous provi- 
sions, Clearly enough, the subject-matter 
of this enactment falls within the purview 
of Entry 43 ‘“Incerporation, regulation and 
winding up of Trading Corporations in- 
cluding Banking, Insurance and Financial 
Corporations, but not including co-opera- 
tive societies’, The Act is therefore, enact~ 
ed by a competent legislature, i.e. Parlia- 
ment. 


8. Section 45 of the Corporations Act 
enacts :— 

“45. Power to make regulations.—(1) A 
Corporation may, with the previous sanc- 
tion of the State Government make regu- 
lations, not inconsistent with this Act and 
the rules made thereunder, for the ad- 
ministration of the affairs of the Corpora- 
tion. 

2. In particular, and without prejudice 
to the generality of the foregoing power, 
such regulations may provide for all or 
any of the following matters namely: 

(a) the manner in which and the pur- 
poses for which persons may be associated 
with the corporation under S. 10; 

(b) The time and place of meetings ci 
the Corporation and the procedure to be 


M. P. S. R. T. C., Bhopal v. Ramchandra (FB) 


Since the power to legislate for’ 


Chapter II provides for establish-, 
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followed in regard to the transaction of 
business at such meetings; 


(c) the conditions of appointment ang 
service and: the scales of pay of officers 
and servants of the Corporation other 
than the Chief Executive Officer or Gene- 
ral Manager and the Chief Accounts Offi- 
cer: 


(d) the issue of passes to the E ERT 
of the corporation and other persons 
under S. 19; 


(e) the grant of refund in respect of 
unused tickets and consessioral passes 
under S. 19.” 


The Madhya Pradesh State Road Trans- 
port Corporation was established under 
S. 3 of the Act. In exercise of its powers 
under S. 45, it has made regulations which, 
inter alia, provide for conditions of ap- 
pointment and service within the meaning 
of Cl. (c) of sub-s. (2) of S. 45. Regula- 
tion 59 reads thus :— > . 


“59. Employees of State Transport are 
liable to compulsory retirement on the 
date of their completion of fifty eight 
years of age unless specifically permitted 
by the Corporation to continue in service 
for a specified period thereafter, but he 
must not be retained after the age of 60 
years without the sanction of State Gov- 
ernment.” 


9. Now, the last mentioned subject 
comes within the purview of Entry 24 in 
the concurrent list of the Seventh Sche- 
dule to the Constitution : "Welfare of lab- 
our, including conditions of work, provi- ` 
dent funds, employer’s, liability, work- 
men’s compensation, invalidity and old-age 
pensions and maternity benefits™. It must 
however, be said that the true subject- 
matter of the Corporation Act, in pith and 
substance, falls within the legislative field 
of Parliament, by which it has been enact- 
ed. Even if S. 45 (2) (c) incidentally 
trenches upon the subject-matter in the 
concurrent list, the validity of the Act is 
not affected, firstly, because of the pith 
and substance doctrine, and secondly, be- ` 
cause the subject-matter in the concur- - 
rent list is also within the legislative field 
of Parliament. 

10. It must, therefore, be said that. (i) 
the Corporations Act, 1950, is valid having 
been enacted by a competent legislature: 
(ii) although a particular provision may be 
found to fall within the purview: of the 
concurrent list, yet the Act remains to 
fall within the purview of the Union List 
of the Seventh Schedule and is, therefore, 
valid; (iii) as the Regulations have been 
made under. the Act by competent autho- - 
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rity in exercise of its delegated power, 
they are valid; and (iv) the Regulations 
validly apply to the employees of the 
M. P. S. R. T. C. 


11. We will now advert to the M. P. 
Industrial Employment (Standing Orders) 
Act, 1961. It provides for rules defining 


with sufficient precision in certain matters . 


the conditions of employment of emplo- 
yees in undertakings in the State of 
Madhya Pradesh. It received the assent 
of the President on July 8, 1961. It con- 
tains 23 Sections and a Schedule. Sec- 
tion 3, inter alia, defines “Certifying Offi- 
cer”, “Standard Standing Orders” fi. e, 
rules framed under S. 21 relating to 
matters set out in the Schedule) and 
“Standing Orders” which may be ap- 
plicable to Industrial Establishments 
immediately before the coming into force 
of the Act. Secticn 6 enacts: 


"The State Government may, by notifi- 
cation, apply Standard Standing Orders to 
such class of undertakings and from such 
date as may be specified therein......... 
Section 8 provides for certification. Sec- 
tion 21' reads thus :— 


"21. Power to make rules——(1) The 
State Government may, by notification, 
make rules to carry out the purposes of 
this Act. 

(2) In particular and without prejudice 
to the generality of the foregoing powers, 
such rule may - 

(a) Provide for additional matters te be 
included in the Schedule: 

(b) Frame standard standing orders for 
the purposes of this Act and different 
Standard standing orders may be framed 
for 
(i) different classes of undertakings, and 

(ii) different categories of employees. 

(c) lay down the procedure to be fol- 
lowed by the Certifying Officer, the Lab- 
our Court or the Industrial Court; 

(d) Specify the fee which may be 
charged for furnishing copies of standing 
orders filed in the register under S. 12; 

(e) Provide for any other matter which 
ig to be or may be prescribed. 

(3) The rules made under this section 
shall be subject to the condition of previ- 
ous publication in the Gazette.” 

The Schedule reads as follows :— 
“SCHEDULE 
(See Sections 3 (b) and: 6 (3)). 

Matters to be provided in standard 
standing orders. 

I. Classification of employees, i.e. whe- 
ther permanent, temporary, apprentices, 


ALR. 


probationers, badlies and whether seasonal 
or otherwise. 

If. Tickets, cards, EE T regis« 
ters and service certificates, 

HI, Recruitment, 

IV. Manner of intimating to employees 
the period <nd hours of work holidays, 
pay days and wage rates. 

V. Shift working, 

VI. Holidays, procedure and authority to 
grant, 

VIL Closing and reopening of sections 
of the undertaking and temporary stop- 
pages of work including laying off and the 
rights and liabilities of the employer and 


‘employees arising therefrom. 


VIII. Liability to search and entry into 
premises by zertain gates. i 

IX. Attendance and late coming.. 

X. Leave conditions, proceeute and au= 
thority to grant. 

XI. Termination of se EERE other- 
wise than by way of punishment, and the 
notice therecf to be given to me emplo- 
yers and employees. 

XII. Punishment involving warning, 
censure, fine and deductions in wages. 

XI. Suspension or dismissal for mis- 
conduct and acts or omissions which con= 
stitute misconduct. 


XIV. Means of redress for ais oren 

against unfair treatment or wrongful ex- 
actions by the employer or his agents or 
servants,” 
From these provisions and particularly 
the Schedule, it is quite clear that the 
subject-matter of this enactment is with- 
in the purview of Entry 24 in the Con- 
current List. The Madhya Pradesh State 
Government applies Standard Standing 
Orders to M. P. S. R. T. C. with effect 
from July 6, 1963. The Act is, therefore 
valid, being within the legislative com- 
De tonice of the Madhya Pradesh legisla- 
ure, 

12. The Madhya Pradesh Industrial 
Employment (Standing Orders) Rules, 
1963, provide inter alia for clessification 
of employees. recruitment, shiff working, 
closure, temporary stoppage amd lay off, 
termination of employment, dsciplinary 
action for misconduct, retirement ete. 
Section 3 (b) of the, Standing Crders Act 
contemplate “Standard Standing Orders” 
to be framec by the State Government. 
Section 6 provides that the State Govern- 
ment may by notification apply ‘Standard 
Standing Orders” to such class of under- 
takings amd from such date as may be 
specified therein. When that has been 
done, an undertaking may appl" for am- 


1977 


endment of Standard Standing Orders. 
(See Rr. 3 and 7 of the Standing Orders 
Rules, 1963). The Standing Orders Rules, 
1963, having been made by the State Gov- 
ernment in exercise of the powers under 
S. 21 of the Standing Orders Act, are valid 
and they having been applied to the M. F. 
S. R. T. C. with effect from July 6, 196¢, 
govern the service conditions of the em- 
ployees of the M.P.S.R.T.C. (vide S. 6. 
Rules and Regulations made by a subord} 
nate agency under the statutory power 
delegated by the legislature have the sama 
force as laws made by the legislature. 
(See T. B. Ibrahim v. The Regiona! Trans- 
port Authority, Tanjore, AIR 1953 SC. 79; 


Bantasingh v. State of M. P., (AIR 1958 . 


Madh Pra 193) and Backpsol Corpcratioa 
v. Locker, (1948) 1 All ER 85 (91) and- zt 
is stated in Maxwell, which statement hes 
been approved by the Supreme Court in 
State of U. P. v. Babu Ram, (AIR 19€1 
SC 751). . 


“Rules made under a statute must ke 
treated for all purposes of construction cr 
obligation exactly as if they were in tke 
Act and are to be of the same effect as f 
_ contained in the Act, and are to be jud- 
cially noticed for all purposes of construc~ 
tion or obligation.” | 


13. It can be stated as undoubted pos- 
tion of law that so far as there is rp 
repugnancy between the Regulations cm 
the one hand, and the Standing Orders Act 
or the Rules; on the others, all the prov-- 
sions of both will apply to the M. P. 
S. R. T. C. The corporation and its em- 
ployees will be governed by both the Re- 


gulations and the Standing Orders Act. 


and Rules. Further, even if there is æn 
apparent inconsistency, it is the duty ef 
the Court to so interpret the provisiors 
as to harmonise them. Problem arises 
when provisions contained in one are 
repugnant to the provisions contained in 
the other so that both of them collide ard 
cannot stand together. In such a case it 
is to be decided which overrides the othe. 
Repugnancy arises when two enactments, 
both of them being within the com- 
petence of legislatures, collide and when 
the Constitution provides that the’ enac:- 
ment of one legislature has superiority 
over the other. It is then that to that 
extent of repugnancy one supersedes tke 
other. “Repugnancy” connotes the idea 
of incompatibility, that it is to say, when 
both cannot logically exist at the same 
time. As was observed by Higgins, J. in 
Clyde Engineering Co. Ltd. v. Cowbura, 
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(1926) 37 VLR 466 (503) quoted in Shyama- 
kant v. Rambhajan, (AIR 1939 FC 74 (84)): 

“When is a law ‘inconsistent'' with an- 
Etymologically, I presume 
that things are inconsistent when they 
cannot stand together at the same time; 
and one law is inconsistent with another 
law when the command or power or other 
provision.in one law conflicts directly with 
the command or power or provision in the 
other.” i 


‘14. Article 254 of the Constitution 
runs thus :— 


"954 (1) If any provision of a law made 
by the Legislature of a State is repugnant 
to any provision of a law made by Parlia- 
ment which Parliament is competent to 
enact, or to any provision of any existing 
law with respect to one of the matters 
enumerated in the concurrent list, then 
subject to the provisions of Cl. (2), the 
law made by Parliament, whether passed 
before or after the law made by the legis- 
lature of such State, or, as the case may 
be the existing law, shall prevail and the 
law made“by the Legislature of the State 
shall, to the extent of the repugnancy, be 
void, 


(2) Where a law made by the Legisla- - 
ture of a State with respect to one of the 
matterg enumerated in the concurrent 
list, contains any provision repugnant to 
the provisions of an earlier law made by 
Parliament, or an existing law with res- 
pect to that matter, then, the law so made 
by the Legislature of such State, shall, if 
it has been reserved for the consideration 
of the President and has received his as- 
sent, prevail in that State: 


Provided that nothing in this clause 
shall prevent Parliament from enacting at 
any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
So made by the Legislature of the State.” 


15. When the question of repugnancy 
between any provision contained in a law 
made by the Legislature of a State and 
any provision contained in law made by 
Parliament arises, Cl. (2) of Art. 254 has 
first to be considered, because if the case 
falls under; Cl. (2), then Cl. (1) becomes 
inapplicable. Cl. (2) comes into play only 
when the two laws in question deal with 
a matter in the concurrent List. If that 
question is answered in the affirmative, 
then the second test to be applied is 
whether the State law has keen made 
With the assent of the President. And, 
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when that question too is answered in the 
affirmative, then the third and most im- 
portant question arises whether the pro- 
visions of the law made by Parliament 
were earlier. Thus, when all these three 
conditions are satisfied, the law made by 
the State Legislature will prevail. The 
provisions of. Cl. (2) make it abundantly 
clear that in respect of a matter which falls 
within the Concurrent List of the Seventh 
Schedule, the decisive factor is which law 
was made subsequently. This is, because 
both Parliament and State Legislature are 
competent. to legislate on that subject. 
If the State Legislature decides that, in 
that State the law should be different 
from that enacted by Parliament, it is 
` free to make a law so as to override the 
earlier law made by Parliament. ‘ So also 
if Parliament is of opinion that the law 
made by the State deserves to be over- 
ridden, it can legislate subsequently and 
thereby override the earlier law made by 
the State Legislature. This is made 
_ abundantly clear by the Proviso to Cl. (2) 
‘of Art. 254 of the Constitution. The 
underlying principle seems to be this. 
= When Parliament made the law ‘earlier, 

the subsequent law made by the State 
Legislature was not in contemplation. 
For instance, when the Parliament made 
the Road Transport Corporations Act, 1950, 
it could not be in its contempletion that 
the Legislature of Madhya Pradesh State 
would enact, after 11 years, the M. P. In- 
dustrial Employment (Standing Orders) 
Act, in the year 1961. If the Parliament 
So desires, it can enact at any time a law 
with respect te the same matter in order 
to override the State Law. 


16. Shri Chitale, learned counsel for 
the petitioner, argued that Cl. (1) of Arti- 
cle 254 applies where there is repugnancy 
between any particular provision in the 
said Regulations Ac: and any provision in 
the Standing Orders Rules. The argu- 
ment is that by applying the pith and 
substance doctrine, the Regulations Act 
is not within the Concurrent List. it essen- 


a 


tially deals with matters under Entries 43 > 


and 44 of the Union list, while the Stand- 
ing Orders Act, and the Rules framed 
thereunder, deal with subject-matter of 
Entry 24 in the concurrent list. Shri 
Chitale urged that even though the regu- 
lations framed under S. 45 of the Regula- 
tions Act trench upon Entry 24 of the 
._ concurrent list, yet according to the pith 
and substance rule the Act will still be 
held to be within the purview of En- 
tries 43 and 44 of the Union list and not 
Entry 24 of the concurrent list. That 
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being so, CL (2) of Art. 254 is cut of the 
way, and, consequently, Cl. (1) af Art. 254 
will apply. Under the latter provision, 
the law made by the Parliament must 
prevail, whether it is earlier ər subse- 
quent. We are clearly of opinion that 
this contention cannot- be accerted. The 
doctrine of pith and substance is this. 
Entries in the Legislative Lists, when 
taken separately may be found to overlap 
one another in certain cases. They have 
to be read together and reconciled with 
each other so as to avoid rend2ring any 
of them nugatory. Entries have te be 
construed with reference to the actual 
enactment. Relative fields of the Entries 
cannot be considered merely ir. the ab- 
stract. Whether a particular provision 
falls within the jurisdiction of the legisla- 
ture which has passed it, the Court has 
to see what constitutes in pith and sub- 
Stance the true .subject-matte- of the 
legislation and whether such subject- 
matter is covered by the legis-ative list 
of that Legislature. If, in pith and sub- 
stance a particular provision fals within 
the legislative field of the Legislature 
which enacted jt, the validity of such 
provision will not be affected even if it 
incidentally trenches upon the topic 
within the legislative competenze of an- 
other Legislature. Where an impugned 
Act covers several matters and :t may be 
called as a single Act, i.e. under one title, 
yet, its validity must be considered with 
reference to the particular provision 
which is impeached. The rule was estab- 
lished in Russel yv. Queen, (1882) 46 LT 
889: See observations of Lord Atkin in 
Gallagher v. Lynn, (1937) 3 ALL ER 588 
(601): 1937 AC 836. The Rule of pith and 
substance was reiterated by Gwver, C. J. 
in Subrahmanyan v. Muttuswami, (AIR 
1941 FC 47 (51)), and also by the Privy 
Council in Prafulla Kumar v. Bank of 
Commerce Ltd., Khulna, 74 Ind App 23: 

(AIR 1947 PC 60) and by the Supreme 
Court in K. D. H. P. Co. v. State of Kerala, 
(AIR 1972 SC 2301), Sita Ram Sharma v. 
State of Rajasthan, (AIR 1974 SC 1373) 
and Monogram Mills Ltd. v. State of 
Gujarat, (AIR 1976 SC 2177). This doc- 
trine is usefully and usually invoxed when 
a law made by a Legislature essentially 
in respect of a subject-matter pertaining 
to its legislative list, contains a provision 
which trenches upon another bgislative 
list not within its competence. i 


17. An enactment, according to the 
pith and substance rule may fell within 
the union list and may therefore, be held 
to be valid inasmuch as it deals with the 
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subject-matter contained in the union Kst. 
And, this may be so even when a parti- 
cular provision trenches upon an Entry 
in another list. In other words, in order 
to judge the validity and competence of 
an enactment, it is sufficient if by apply- 
ing the pith and substance rule, the kw 
is found to be within the legislative ccm- 
petence of Parliament. However, it is se- 
parate and distinct matter that any pacti- 
cular provision contained in a law made 
by Parliament is found to be repugnant 
with a provision contained in a law 
made by State Legislature. The language 
of Cl (2) is abundantly clear. it app-ies 
where a law made by the Legislature ci a 
State contains any provision repugnant to 
the provisions “of an earlier law made by 
Parliament”, Thus, what is to be seer is 
whether any provision contained in -he 
Standing Orders Act, 1961, is repugnant 
to the provision of the Regulations A.ct, 
1950, which is “earlier law”. In that cese, 
the provision contained in the Standing 
Orders Act will prevail, as it has received 
the President’s assent. 


18. The position boils down to this 
that such provisions contained in ‘he 
Standing Orders Act, 1961, as are repug- 
nant to any proviSion contained in the 
Regulations Act, will prevail. ; 


19. Now the regulations, though made 
subsequent, are not made by Parliament. 
The Regulations made by the M. P, 
S. R. T. C.-in exercise of its powers under 
S. 45 of the Corporations Act, though 
valid, because they have been made by 
virtue of the power delegated by Paria- 
ment, yet, it is not the same thing as to 
say that they are “made by Parliamert”’. 
In Art. 254 (1) of the Constitution, the əx- 
pression employed is “any provision cI a 
law made by the Legislature of a Steate” 
and “any provision of law made by Partia- 
ment’. So also in Cl. (2) of Art. 254, the 
words used are “law made by the Le:is- 
lature of a State” and “an earlier aw 
made by Parliament”. Therefore, in the 
present context, the Standing Orders Act 
is a law made by the Legislature of the 
State; the Regulations Act is a law made 
by Parliament; but the Regulations made 
by the M. P. S. R. T. C. are not a aw 
made by Parliament. In Indramani v. W. R. 
Nathu, (AIR 1963 SC 274), the Supreme 
Court laid down thus :— 


“Learned counsel is undoubtedly right 
in his submission that a power conferred 
by a bye-law is not one conferred ‘by the 
Act’, for in the context the expression 
‘conferred by the Act’ would mean ‘con-« 
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ferred expressly or by necessary implica- 
tion by the Act itself ......... ‘by’ an act 
would mean by a provision directly enact- 
ed in the statute -in question and which is 
gatherable from its express language or 
by necessary implication therefrom. The 
words ‘under the Act’ would, in that con- 
text, signify what is not directly’ to be 
found in the statute itself but is conferred 
or imposed by virtue of powers enabling 
this to be done; in other words, bye-laws 
made by a subordinate law-making au- 
thority which is empowered to do so by 
the parent Act. The distinction is thus 
between what is directly done by the 
enactment and what is done indirectly by 
rule-making authorities which are vested 
with powers in that behalf by the Act”. 
20. Shrj Chitale, learned counsel for 
the petitioner, relied on Mysore State 
Road Transport Corporation v.. Gopinath 


Gundachar, (AIR 1968 SC 464). In our 
opinion, it is not in point. So also Deva- 
raj. Urs v. General Manager, Mysore 


S. R. T. Corporation, (AIR 1971 Mys 99) 
is notin point. The learned counsel further 
placed reliance on M/s. National Trans- 
port Co. v. State of Bihar, (AIR 1976 SC 
1074). But no directions under S. 34 of 
the Corporations Act were placed before 
us.. Even if there had. been any, the 
Standing Orders rule superseded them to 
the extent of repugnancy for the reasons 
already- given, 


21. During the course of the hearing, 
we were referred to the decision of this 
Court in Kripashankar v. Stete of M. P., 
(Mise. Petn. No. 334 of 1972. decided on 
In that case it 
was rightly held that the Regulations 
made by the M. P. S. R. T. C. are valid 
having been made by virtue of S. 45 of 
the Road Transport Corporations Act, 1950, 
which act falls within the Entry 43 or 44 
of List I of the Seventh Schedule to the 
Constitution. It was also rightly held 
that the Standard Standing Orders were 
validly made as they related to a subject 
covered by the Concurrent List. How- 


. ever, with due respect, we are unable to 
“agree with the decision of the Division 


Bench in their observation that the M. P. 
S. R. T. C. had to allow a choice to its 
employees to elect whether they would 
be governed by the Standerd Standing 
Orders in the matter of their service con- 
ditions or by regulations made under the . 
Regulations Act, 1950. This would — be 
setting up two different sets of conditions 
of service in the same undertaking. It is 
not permissible for an Industria! Establish- 
ment to have two sets of Standing Orders 
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to govern the relevant terms ana condi- 
tions of its employees. . See Salem-Erode 
Electricity Distribution Co. v. Their Em- 
ployees’ Union, (AIR 1966 SC 808). as also 
Agra Electric Supply Co. v. Shri Alladin, 
AIR 1970 SC 512: (1970 Lab IC 411) and 
the United Provinces Electric Supply Co. 
v. T. N. Chatterjee, (AIR 1972 SC 1201). 
Moreover, there is no provision in either 
the Standard Standing Orders or the Re- 
gulations Act for such an election or 
option to be exercised by the employees. 


22. Section 45 of the Regulations Act 
empowers the Corporation to ‘make’ Re- 
gulations after previous sanction of the 
State Government. This necessarily re- 
quires three steps :— 

(1) The Corporation ‘frames’ or “pro- 
poses” regulations by its resolution. They 
have to be sent to the State Government 
for according sanction. n 


(2) The State Government then accords 
its sanction. In this power of the Gov- 
ernment it is implicit that it may reject 
or suggest amendment or modification in 
the proposed régulations and eventually 
accord its sanction. 


(3) After the State Government accords 
its sanction, the corporation “makes” re- 
gulations. This third step is necessary be- 
cause the expression “previous sanction of 
the State Government” necessarily de- 
notes that the corporation in order to 
“make” the regulation has to da some- 
thing “after” the sanction of the State 
Government. To put it differently the 
“previous sanction” is a step earlier than 
the “making of the regulations.” l 


23. In the present case, the regulations 
were “proposed” and sent to the State 
Government on June 28, 1963 when it 
passed a resolution to that effect. This 
was the first step. Then, it was on June 
26, 1964 that the State Government ac- 
corded its sanction. This was the second 
step. Now, the third step was taken by 
the General Manager M, P. S. R. T. C. 
who, by this order, dated July 8, 1964 en- 
forced the regulations. The question is 
whether the General Manager had’ any 
such power. It is not to be found either 
in the Road Transport Corporatians Aci, 
or in the Regulations. It is not necessary 
to examine the question whether such 
power could be delegated to the General 
Manager, because no material has been 
placed before us to.show that in fact such 
power had been delegated to him. In these 
circumstances, jt cannot be said that the 
third step was taken before June 1, 1970. 
It was on the last mentioned date that 
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the Corporation passed a resolufion en- 
forcing the regulations and giving. them 
retrospective . effect. from July 3, 1964. 
This resolution of June 1, 1970, was the 
third step. Therefore, it was on June 1, 
1970, that the regulations were. “made” 
within the meaning of S. 45 of the Act. 


24. Regulation 59 fixes the age of re- 
tirement. The Standing Orders do not 
contain any such age of retirement. 
Order 11 of the Standard Standing Orders 
provides for termination of employment, 
but does not provide for any ipso facto age 
of retirement. Regulation 59, tkerefore, 
can stand together with O. 11 of the Stan- 
dard Standing Orders. There is no re- 
Pugnancy, furthermore, it is clear law 
that a provision as to the age ó? retire- 
ment in an establishment applies to all 
employees’ irrespective of whether they 
entered into the service prior to oz subse- 
quent to the coming into force of that 
provision and even though there was no 
such provision for retirement in’ che past 
See Agra Electric Supply Co. y. Sri Alla- 
din, AIR 1970 SC 512: (1970 Lab IC 411). 
The United Provinces Electric Supply Co. 
V.. T. N. Chatterjee, (AIR 1972 SC 1201) 
and Avery India Ltd. v. Second Irdustrial 
Tribunal, West Bengal, AIR 1972 3C 1626 
: (1972 Lab IC 873). -` 


: 25. However no retrospective effect 
could be given. When any power is dele- 
gated to a person or authority t make 
any rule or regulation, it will depend on 
the language employed in the szatutory 
provision, whether such authority has 
the power to give retrospective effect. 
Where no such language is to be found, 
the authority exercising subordinate legis- 
lative function cannot make a rule or re- 
gulation which can operate witi retro- 
spective effect. (See Income-tax Officer, 
Alleppey v. M. C. Ponnoose, (1971. 1 SCR 
678: AIR 1970 SC 385 (387)). In 3. 45 of 
the Corporations Act there are no words 
Which authorise a Corporation or the 
State Government to give retrospective 
effect to any Regulation, 


26. Before we leave this case wə desire 
to point out that it is the State Govern- 
ment to which «authority has been 
delegated to make rules under Section 21 
of the Standing Orders Act and it is the 
State Government which has been invest- 
ed with power to accord sanction to pro- 
posed regulations under S. 45 of the Re- 
gulations Act. It is up to the Stace Gov- 
ernment whether to accord sanction or 
not. Therefore, no repugnancy would 
arise if the. State Government bears in 
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mind at the time of according sanction 
the Standing Orders which had already 
been made by it. 


27. The conclusions we have reached 
may be summed up in the following pro- 
positions: (1) (a) If in pith and substance 
the essential subject-matter of the law 
made by Parliament falls within the pur- 
view of the Union List, its legislative 
competence is not affected merely because 
any provisions contained in it ind- 
dentally trench upon another Legislative 
List. However, the said provisions still 
pertain to that other Legislative- List, 
without effecting the validity of the Act 
as a whole; 

(b) When there is a law made by Parlia- 
ment and another made by the State 
Legislature, each within its respective 
field of Legislative competence, then both 
operated simultaneously and effect must 
be given to all such provisions of both 
the Laws, at one and the same time, as 
can stand together: l 

(c) However, in case of repugnancy, 
Art. 254 of the Constitution has to be ap- 
plied; 

(2) (a) If in relation to a matter pertain- 
ing to the Union List a Provision contain- 
ed in the law made by the State Legisla- 
true is repugnant-.fto the Provision con- 
tained in the Law made by Parliament, 
theelatter will prevail irrespective of whe- 
ther it was made earlier or later. This is 
the effect of Cl. (1) of Art. 254: 

(b) If, in relation to a matter pertain- 
ing to the Concurrent list, a Provision con- 
tained in the law made by the State 
Legislature is repugnant to the provisions 
contained in the law made by Parliament, 
the former will prevail provided; 

(a) the latter was made earlier, and 

(b) the former has received the assent 
of the President; otherwise the latter will 
prevail. This is the effect of Cl. (2) of 
Art. 254; 

(c) Parliament can by subsequently 
making a law override the provision in 
the said law which prevails -vide proposi- 
tion (v) above (see the proviso); 

(d) The word “Provision” in Cls. {1) 
and (2) of Art. 254 is significant. Re- 
pugnancy need not be in the entire enact- 
ment; 


(3) (a) Regulations made by subordinete 
Legislature under powers delegated in a 
law made by Parliament became part and 
parcel of the law under which they are 

made and are enforceable as such; 

l (b) However, such regulations cannot 
be said to be “made by Parliament” with- 
in the meaning -of Art. 254; 
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(4) Regulations made under S. 45 of the 
Road Transport Corporations Act, 1950, 
require three steps; 


(a) Corporation must by resolution pro- 
pose the regulations and send them for 
sanction of the State Government; 


(b) The State Government then accords 
its sanction. In this power of the Gov- 
ernment it is implicit that it may reject 
or suggest amendment or modification in 
the proposed regulations. This is the 
force of the word “Previous” in the ex- 
pression “with the previous sanction of 
the State Government”; 

(c) The corporation has then to “make” 
the Regulations by a resolution, and pub- 
lish it. i 

(5) (a) Rules and regulations made by a 
subordinate agency under the statutory 
power delegated by the Legislature have 
the same force as laws made by the Legis- 
lature: 


(b) When any power is delegated to a 
person or authority to make rule or 
Regulation, it will depend on the language 
employed in the statutory prevision, whe- 
ther the authority concerned thas the 
power to give retrospective effect. Where 
no such language is to be found, the au- 
thority exercising subordinate legislative 
function cannot make a rule or Regula- 
tions which can operate with retrospective 
effect. 


28. Applying the above propositions to 
the present case, we have reached the 
following results: 


(1) (a) The essential subject-matter of 
the Road Transport Corporations Act, 1950, 
falls within the purview of Entries 43 
and 44 of the Union List. It is valid, 


‘being within the Parliament’s Legislative 


competence; 


(b) Regulations made by M. P. S.R. T.C. 
(after obtaining sanction of the State Gov- 
ernment) in exercise of the delegated 
powers under 8. 45 of the 1950 Act, are 
valid. They have the same effect as if 
part and parcel of the Act itself; 


(c) However, the regulations made by 
the M. P. S. R. T. C. with the sanction of 
the State Government cannot be said to 
be “made by Parliament” within the 
meaning of Cl. (2) of Art. 254. 

(2) (a) The subject-matter of the M. P. 
Industrial Employment (Standing Orders)! 
Act, 1961, falls within the purview of 
Entry 24 of the Concurrent List. It is, 
valid, being within the State Legislature’s, 
competence and it was validly applied to 
the M. P. S. R. T. C. on July, 16, 1973. 
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(b) The Standing Orders Rules, 1963 
made by the State Government in exer- 
cise of the delegated powers under S. 21 
of the 1961 Act are valid and have been 
validly applied to the M. P. 5. R. T. C. 

(3) (a) Such provisions of the Cor- 
poration Act and the Regulations made 
under them, and also of the Standing 
Orders Act and the Standing Orders 
Rules, must be giver effect to simultane- 
ously, as can stand together. In case of 
any apparent conflict, it js the duty of 
the Court to so interpret them that they 
harmonise; 

(b) If any provision conten in the 
Corporation Act or the Regulations made 
under it, the subject-matter of which falls 
within the Union List is repugnant to the 
provisions contained in the Standing 
Orders Act or the Rules made under it, 
the former will prevail in every vase: 

{c) If any provision contained in the 
|Corporations Act or the regulations made 
under it, the subject-matter of which 
falls within the Concurrent List (e. g. con- 
ditions of service of employees) is re- 
pugnant to the provisions contained in 
the Standing Orders Act or the Rules 
made under it, the latter will prevail, in- 
asmuch as the Standing Orders Act has 
received the assent of the President and 
the Corporations Act is an earlier law 
made by Parliament. 

(4) There is no repugnancy between 
Regulation 59 and R. 11 of the Standing 
Orders Rules, R. 11 lays down the condi- 
tions and procedure for terminating the 
employment of the employees. Regula- 
tion 5& prescribes the age of superannua- 
tion. Both can stand together. There is 
no repugnancy. 


(5) The Regulations under S. 45 of the 
Road Transport Corporations Act must be 
said to have been made on June 1. 1970. 


(6) No election or option can be given 
to the Employees of the M. P. S. R. T. C. 
in the absence of any such provision in 
the law. Jt must be said with respect that 
Kripa Shankar v. State of M. P., (Misc. 
Petn. 334 of 1972, decided on 11-1-1974) 
(Madh Pra) did not lay down correct law. 

This is our answer to the question 
which we framed at the outset. 

29. This brings us to the merits of this 
particular case. 

The services of the respondent were 
terminated by order dated June 3, 1969, 
with immediate effect. The reason given 
is to reproduce the words of that crder. 

Order :— “According to Service Regu- 
lation Ne. 59, the age of retirement of 
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all the employees of the Corporation is 58 
years and since you have completed more 
than 60 years. of age, your date of birth 
being 5-12-1908 you are retired with im- 
mediate effect.” 


30. Since Regulation No. 59 came into 
effect on June 1, 1970, as held above the 
validity of the order of retirement dated 
June 3, 1969, has to be tested by Standing 
Order No. 11 of the Standing Orders. 
Standing Order No. 11 reads as follows:— 


“11. Termination of employment and 
the notice thereof to be given by emplo~- 
yer and employee :— 


(a) When the employment of a perma- 
nent employee is to be terminated, he 
shall be given one month’s notice or shall 
be paid wages for one month in lieu of 
notice. No employee other than a perma- 
nent employee shall be entitled to any 
such notice or wages in lieu thereof for 
termination of his service. 


(b) The reason for the termination of 
service shall be recorded in writing and 
shall be communicated to the employee 
unless such communication may, in the 
opinion of the manager, directly or jn- 
directly lay the company or the mana- | 
ger or the person signing the communi- 
cation open to Civil or Criminal proceed- 
ings at the instance of the employee. 

(c) Any permanent employee desirous of 
leaving the emvloyment shall give one 
month’s notice to his departmental officer 
stating the reason for which he is leaving 
but if he so requires he may be relieved 
earlier than the date on which the period 
of notice expires. 


(a) No notice shall be necessary for the 
discontinuance of the employment of a 
permanent seasonal employee on the ex- 
piry of the season, but he shall have a 
lien on his post at the commencement of 
the next season.” 

31. The requirements are two: 

(i) one month’s notice or wages in lieu 
of notice; 

(ii) reason for the termination to be re- - 
corded in writing and communicated te 
the employee. 

The first requirement under Standing 
Order No. 11 is that the employee must 
be given one month’s notice, alternatively 
he must be paid wages for one month in 
lieu of notice. In the present case this 
was not done. The respondent’s services 
were terminated with immediate effect. 
The respondent’s contention is that be- 
cause no notice was given, the order of 
termination is vold and ineffective, so that 
the respondent must be reinstated with 
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effect from that date and is ent'tled to 
back wages for all these eight years. 


32. We have before us the decision cf 
the Supreme Court in Senior Superinter- 
dent R. M. S. Cochin v. K. V. Gopinath, 
(AIR 1972 SC 1487). Rule 5 of the Cer- 
tral Civil Services (Temporary Service) 
Rules, 1965, was different from Cl. (a) cf 
Standing Order’ No. 11, which does net 
contain the word “forthwith”. Thežr 
Lordships have in Raj Kumar v. Union cf 
India, (AIR 1975 SC 1116) held that tke 
servant is only entitled to claim notice cr 
a month’s emoluments, but he cannot 
maintain a writ petition to challenge tke 
validity of the order on the basis of tke 
Supreme Court decision in Senior Superir- 
tendent R. M.S. Cochin v. K. V. Gop- 
nath (supra), inasmuch as the rule wes 
amended. In our opinion, having regard 
to the language of the Standing Order 
No. 11, the only right of the employee -s 
to claim one month’s wages. 


33. Shri Chitale’s contention is that tre 
Second requirement was fulfilled inas- 
much as the reason was given. The 
reason was that he had attained the age 
of 58 years. This reason was not by way 
of punishment. This reason was-not arb:- 
trary. The Corporation treated all tre 
employees alike who had attained the age 
of 58 years. 


34. Learned counsel for the employee 
strenuously contends that this cannot ke 
a reason for termination of service withm 
the meaning of Standing Order No. 11. mm 
our opinion, the object and purpose behird. 
the requirement under Cl. (b) of Standirg 
Order No. 11 is to see whether the services 
have been terminated- by way of punish- 
ment or victimisation. The expressicr. 
“reason for termination of service” whick 
is to be recorded and communicated, is & 
comprehensive expression. It envisages ary 
reason which is not by way of punishmert 
or victimisation and is reason which is 
rational as opposed to arbitrary, caprici- 
ous or whimsical. [tf the Corporation de- 
cided to retire al! its employees on the 
attainment of the age of 58 years, an order 
passed in furtherance of such decisicr 
does not fall within such vice. To tell en 
employee that he is being retired because 
he has attained the age of 58 years, is a 
reason for termination of the service 
within the meaning of the rule and tha; 
reason is neither arbitrary, capricious nor 
whimsical. In this view of the matter we 
hold that the second condition was satis- 
fied. But this is subject to the determi- 
nation of the dge of the respondent. in 
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the present case it was in dispute whe- 
ther his date of birth is December 5, 1908 
as recorded in the records of the Corpo- 
ration, or December 12, 1913, as alleged 
by the respondent. 

35. Learned counsel for both sides 
state that- since no finding has been re- 
corded on that issue, the case will have 


to be sent back to the Labour Court. The 


Labour Court thought it unnecessary to 
decide that question of fact (see paras. 54 
and 55 under Issue No. 5). 


36. The result of this discussion on the 
merits of the case is: (i) since the respon- 
dents services were terminated with 
effect from June 3, 1969, and since Regu- 
lation No. 59 (as already held) came into 
effect on June 1, 1970, Standing Order 11 
applies; (ii) Under Cl. (1) of Standing 
Order No. 11 if one month's notice is not 
given to the employee, the laiter is en- 
titled to claim one month’s wages in lieu 
of notice. But the order of terminati on 
for want of notice is not a nullity. Thel- 
employee has to be awarded one month's 
wages; (iii) The reason for termination 
Was attainment of the age of 58 years. 
This could be the reason within the mean- 
ing of Cl. (b) of Standing Order No. 11; 
(iv) If the respondent’s date of birth is 
December 5, 190% he would be entitled to 
only one month’s wages in lieu of notice. 
But, if his date of birth is Dec. 12, 1913 
he is entitled to wages up to Dec. 12, 1971. 
These wages are in lieu of notice. (sic) 
The Labour Court did not decide Issue 
No. 5 so that the matter nas to be remit- 
ted to it. 


37. (i) This petition is partly allowed. 
The question of law arising before us 
has been answered in para. 28 above. 

(ii) the orders of the Labour Court and 
the Industrial Court are quashed, 

(iii) the case shall go back to the Lab- 
our Court with the following directions; 

(1) The Labour Court shall decide the 


question of fact whether the date of birth 


of respondent, Ramchandra is December 
9, 1908. or December 12, 1913. 


(2) In the former case the respondent 
shall be awarded one month’s wages in 
lieu of notice. In the latter case the res- 
pondent shall be awarded wages up to his 
attaining the age of 58 years, ie. Decem- 
ber 12, 1971, and in addition to it one. 
month’s wages in lieu of notice. 

The parties shall bear their own costs 
in all the proceedings up-till now. 

Petition pa-tly allowed. 
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Nandkumar Singh, Petitioner v, The 
State Industrial Court, Imdore, and 
others, Respondents. 

Misc. Petn. No. 832 of 1976, dated 39-4- 
1977 l . 

M. P. Industrial Relations Act (27 of 
1960), Ss..€6 & 67 — Expression *“exer- 
cise of jurisdiction iegaliy and with 
material irregularity” — Perverse and 
and arbitrary findings «re covered by 
the expression. 

Perverse or arbitrary findings or find- 
ings based on no material fali within the 
ambit of the phrase “exercise of Jurisdic- 
tion illegally and with material irregu- 
‘ larity” justifying interference in revision, 
Similarly, if a Court illegally assumes 
jurisdiction by giving a patently errone- 
cous decision on jurisdictional facts, the 
case would fall within the clause “exer- 
cised jurisdiction not vested in it by law”. 

. (Para 18) 

ly the findings of the Labour Court are 
based on no material or they are perverse 
or arbitrary, the Industrial. Ccurt has 
jurisdication under Ss, 66 & €7 of the 
M.P. Industrial Relations Act to set aside 
the order of the Labour Court, 1972 Lab. 
IC 842 (SC); 1973 Lab IC 986 (MP): 1968 
MPLJ 597; AIR 1949 PC 239; 1970 MPLJ 
230. Rel. on; i975 MPLJ 351, Explained 
and Approved. (‘Para 13) 


Held on facts that findings of Labour 
Court that Inquiry Officer had no autho- 
rity and that he was prejudiced as also 
the finding that the petitioner had no op- 
portunity to cross-examine witnesses was 
based on no evidence and the Industrial 
Court was justified în holding the findings 
to be perverse. (Paras 9, 10, 31 & 12) 
Cases Referred : Chronclegical Paras 
1975 MPLJ 251 1, 19, 20 
1973 Lab IC 986 : 1973 MPLJ 324 45 
1972 Lab IC 842 : AIR 1972 a 
1970 MPLJ 280 | Av 
1968 MPLJ 597 1é 
ATR 1949 PC 239 16 

Gulab Gupta, for Petitioner; P. S. Nair, 
for Respondent No. 3. 

LODHA, J.— ‘This case has been re- 
ferred by a Division Bench of which one 
of us (Shivdayal C. J.) was a member, to 
i ih a OS = a SIE 
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a larger Bench with the following ob- 
servations made at the time of admission: 

“In view of the decision of this Court 
in Navalkishore Narayan Bhargava v, 
M, P, Road Transport Corporation, 1975 
MPLJ 251, which, in our opinion, requires 
a re-consideration, we direct that this case 
be placed before the Chief Justice for con- 
stituting a larger Bench for heering this 
petition.” 


2. The face giving rise to this peti- — 
tion are these: The petitioner Nandkishcre 
Singh was employed as a Conductor by 
the M.F.S.R.T. Corporation (which will 
hereinafter be referred to as “the Core 


- poration”), On 15-8-74, when he was on 


asty in Stage Carriage No. 328 plying 
gn Raipur-Konda route, the Flying Squad 
composed of Shri S, C, Mukerji and Shri 
Jimnani checked the vehicle and found 
56 passengers travelling withoet ticketa 
even though the Conductor hac charged 
fare from them. Accordingly, the peti» 
tioner was charge-sheeted in due course 
and after Departmental Enquiry was dis 
missed from service on 10-12-74. 


2 Aggrieved by the order of his dis» 
missal the petitioner filed an application 
under S., 31 (3) of the Industrial Relations 
Act, 1960 (which will hereinaftar be re- 
ferred to as ‘the Act’), before the State 
Labour Court, Raipur. and prayed that 


-he may be ordered to be zeinstated and 


back wages may be awarded to him, The 
Corporation resisted the petitioner’s appli- 
cation, After recording the evidence pro< 
duced. by the parties the Labour Court 
held by its order dated March 19, 1976, | 
that the Departmental Enquiry conducted 
against the petitioner was illegal end hence 
vitiated and that the charges preferred 
against the petitioner were not proved, 
Therefore, it directed that the detitioner 
be reinstated with full back wages. A copy 
of the order D/- 18-3-76 has been placed 
on the record and marked Annexure ‘A’, 


4, Dissatisfied with the order of the 
Labour Court, the Corporation filed a 
ravision petition under S. 66 of the Act 
kefore the Industrial Court, Indoce, which 
by its order dated 4-8-76 (Annex. ‘B’) al~ 
lowed the revision application and set 
aside the order of the. Labour Ccurt, Rai» 
par. 

5. By this petition under Art, 226 of 
the Constitution the petitioner hes prayed 
that the order of the Industrial Court be 
quashed and that of the Lakour Court be 
restored, The petition has been opposed 
on behalf of the Corporation, ` 
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6. Mr. Gupta, learned counsel for the 
petitioner, has strenuously urged that the 
Industrial Court had no jurisdiction to 
disturb the findings of fact arrived at by 
the Labour Court inasmuch as under 
S. 66 of the Act, the Industrial Court can 
reverse the order of the Labour Court 
only if it is satisfied that the Labour 
Court has exercised jurisdiction not ves- 
ted in it by law, or has failed to exercise 
-the jurisdiction so vested or has acted in 
exercise of its jurisdiction illegally or 
with material irregularity. It is submitted 
that. none of these conditions was satis- 
fied in the present case and, therefore, 
the impugned order of the Industrial 
Court is patently illegal and is liable tc 
be set aside in exercise cf the extraordi- 
nary jurisdiction of this Court under 
Art. 226 of the Constitution, 


7. Wemay state atonce that the revi- 
sional powers of the Industrial Court are 
undoubtedly circumscribed by the con- 
ditions laid down in 5. 66 of the Act 
which reads as under: 


“S. 66 — Revision — (1) The Industria. 
Court, may on the application by any 
party to a case which has been finally 
decided by a Labour Court other than < 
‘ease decided under para (D) of sub-sec 
(1) of S. 61 call for and examine the 
record of such case and may pass such 
oe in reference thereto as it thinks 
it: 

Provided that the Industrial Court shall 
not vary or reverse any order of the 
Labour Court under this Section unless — 
(i) it is satisfied that the Labour Cour; 
has — 

(a) exercised jurisdiction not vested in 
it by law; or . 

(b) failed to 
vested or 


(c) acted in exercise of its jurisdiction 
illegally or with material irregularity; 


(ii) notice has been served on the par- 
ties to the case and opportunity given to 
them for being heard, 


(2) No application under sub-sec. (1) 
Shall lie to the Industrial Court unless 
it is made within thirty days of the date 
on which the case has been finally de- 
cided by the Labour Court: 


Provided that in computing the period 
of thirty days the period requisite for 
obtaining a copy of the order shall be 
excluded.” 


8. The only question, therefore, which 
falls for determination is whether any of 
the conditions laid down in the aforesaid 


exercise a jurisdiction so 


section was satisfied in the present case 
so as to justify interference with the 
order of the Labour Court by the Indus- 
trial Court. 

9. For a proper appraisal of the con- 
tentions advanced by the learned counsel 


‘for the parties, it would be necessary to 


summarise the findings arrived at and 
the reasons given in support thereof by 
the Industrial Court in the impugned 
order. It has been held by the Industrial 
Court that there was no basis for the > 
finding of the Labour Court that Shri 
S. C. Shrivastava, Depot Manager, who 
held the Departmental Enquiry against 
the petitioner was not competent to do 
so. The reason given by the Industrial 
Court in support of its conclusion is that 
there was neither pleading nor proof to 
that effect.. The case of the petitioner 
before the Labour Court was that the 
Divisional Manager alone was competent 
to hold the enquiry -and not the Depot 
Manager, In his deposition the petitioner 
took a different stand and stated that 
Shri Shrivastava had been appointed as 
Inquiry Officer, without proper notice to 
him, while in the course of the enquiry 
before the Labour Court his objection 
was that Shri Shrivastava was prejudiced 
against him. In our opinion, the Indus- 
trial Court was right in coming to the: 
conclusion that the finding arrived at by 
the Labour Court that Shri Shrivastava 
held the Enquiry without authority was 
based on no material and the Industrial 
Court was justified in setting it aside, 

10. The second ground relied upon by 
the petitioner before the Labour Court 
was that Inquiry Officer Shri Shrivastava 
was prejudiced against him, It is re- 
markable that no details of prejudice 
were mentioned at any stage of the pro- 
ceedings. Even when we called upon the 
learned counsel for the petitioner in the 
course of arguments to tell us what bias 
Shri Shrivastava had against the peti- 
tioner, he frankly expressed his inabi- 
lity to lay his hand on any material on 
the file of the Labour Court or the Indus- 
trial Court which would show the least 
prejudice of Shri Shrivastava against the 
petitioner. Consequently the finding ar- 
rived at by the Labour Court on this 
score was also based on no evidence but 
was arbitrary, The Industrial Court, 
therefore, was justified in observing that 
the finding was perverse and no man- 
acting reasonably could come to such a 
finding, : 

11. The third ground on which the- 
domestic enquiry was struck down by 


~ 
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the Labour Court was that the witnesses 
Shri Mukherji and Shri Jimnani were 
not allowed to be cross-examined by the 
petitioner. The statements of-ihese two 
witnesses marked Exs, D, 2 and D. 3 res- 


pectively in the file of the Labour Court | 


contained identical endorsements by the 
Inquiry Officer that the petitioner adopt- 
ed an obstructionist attitude and left the 
room as soon as the examination-in-chief 
of the witnesses was over and even re- 
fused to put his signatures on the state- 
menis, The learned counsel for the peti- 
tioner was at pains to show thet the en- 
dorsements on these statements are con- 
tradictory inasmuch as in Shri Mukher- 
jts statement it was written “that the 
petitioner had left the room after the 
examination~in-chief of Shri Mukherji 
was over and therefore, thera was no 
eccasion for making a similar endorse- 
ment in the statement of Shri Jimnani 
which was recorded after that of Mukherji. 
It has been urged that, as a matter 
of fact, the petitioner was forcibly dri- 
ven out of the room at the time of re- 
cording the statements of these wit- 
nesses, We do not find any substance in 
this contention. It appears to us that 
when the petitioner left the room after 
Shri Mukherji’s examination-~in-chief was 
_ over the endorsement which was made on 
the statement.of Shri Mukherji was re- 
peated in the statement of Shri Jimnani 
also, which was recorded immediately 
thereafter. There is no contradiction in 
the two endorsements and there was 
absolutely no justification for the Labour 
Court to have come to the conclusion that 
the petitioner had not been given an op- 
portunity to cross-examine the aforesaid 
witnesses, i 


12. From the aforesaid discussion it 
would be clear that all the findings on 
the basis.of which the Labour Court 
held the domestic inquiry to be illegal 
were based on no material and tne Indus- 
trial Court was not unjustified in hold- 
ing that the findings were perverse. It was 
consequently not open to the Labour Court 
to arrogate toitself jurisdiction zo decide 
the case on merits by wrongly hoiding that 
the Departmental Enquiry conducted by 
the Inquiry officer was illegal. 


13. There is ample authority in support 
of the proposition that if the findings of 
the Labour Court are based on no mate- 
rial and/or they are perverse or arbitrary, 
the Industrial Ccurt has’ jurisdiction 
under Secs, 66 and 67 of the Act to set 
aside the order of the Labour Court, 


Ind. Court, Indore (FB) (Lodha J.) 


AAR. 


14. In Awdesh Kumar Bhatnagar v 
Gwalior Rayon Silk Mfg. (Weszving) Co. 
Ltd. AIR 1972 SC 1431 : (1972 Lab IC 
842) it was held that where serious mis- 
takes had been committed by the Labour 
Court, the Industrial Court acted well 
within its jurisdiction under 5S. 66 and 
S. 67 of the Act in setting aside the 
order of the Labour Court. It was ob- 
served that in such circumstances the 
Industrial Court cannot be said to have 
exceeded its jurisdiction in amy manner 
under S. 66 of the Act. 


15. In a Bench decision of this Court 
in Sital Kumar v, J. B. Mangharam & 
Co, 1973 MPLJ 324 : (1973 Lab IC 986) it 
was held that where the Court acts arbi-~ 
trarily in contravention of settled princi- 
ples of law or rules of procedure result- 
ing in gross miscarriage of justice, it acts 
ilegally or with material irregularity in 
exercise of its jurisdiction within the 
meaning of S. 66 (1) (c) of the Act. Such 
an error, it was observed, pertains to 
jurisdiction, and can be rectified in exer- 
cise of the revisional powers, In that 
case the Labour Court wrongly placed 
the burden of proof on the question whe- 
ther an employee had completed six 
months’ satisfactory service, on the em- 
ployer and held that as the burden had 
not been discharged the employee was 
entitled to a finding in his favour. This 
finding, it was held, was vitiaced by an. 
erroneous and illegal approach and was 
manifestly unreasonable and as such 
could be interfered with by the Indus- 
trial Court in exercise of its revisional 
powers, 


16. In Mahendralal v, General Mana- 
ger, Hindustan Steel Ltd. Bhilai Steel 
Project, 1968 MPLJ 597 whers the La- 
bour Court had given no reasons for re- 
ckoning the seniority of the petitioner 
w.e.f. 13-9-58 contrary to th2 circular 
governing the subject, it was held that it 
had usurped the jurisdiction which it did 
not possess ie, it was a case of illegal 
assumption of jurisdiction, It was further 
observed on the basis of Joy Chand Lal 
Babu v. Kamalaksha Chaudhury, AIR 
1949 PC 239 that if an erroneous decision 
results in the Labour Court exercising 
jurisdiction not vested in it, a case for 
revision does arise. 


17. Again in P. G. Paul v, Union of 
India, 1970 MPLJ 280, where the Labour . 
Court passed an order staying the trans- 
fer of a supervisor by improper assump- 
tion of jurisdiction, and the industrial 
Court modified that order in exercise of 
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its powers under S. 66 (1) (c) of the Act, 
_it was held that the order passed by the 
Industrial Court was not without juris- 
diction, Apart from that, the order of the 
Industrial Court was held to be valid 
also in exercise of its powers of super- 
intendence over the Labour Court under 
S. 67 of the Act, © 


18. We do not consider it necessary to 
multiply authorities, as in our view, the 
law is well settled that perverse or arbi- 
trary findings ‘or findings based on no 
material fall within the ambit of the 
phrase “exercise of jurisdiction illegally 
and with material irregularity” justifying 
interference in revision, . Similarly, if a 
Court illegally ‘assumes jurisdiction by 
giving a patently erroneous decision on 
jurisdictional facts, the case would fall 
within the clause “exercised jurisdiction 
not vested in it by law”. The present is 
a case which squarely falls within the 
mischief of this Clause as the Labour 
Court has assumed jurisdiction to inter- 
fere with the Departmental Enquiry by 
wrongly holding without any material 
that the inquiry was illegal and was 
therefore vitiated. In this view of the 
matter, the Industrial Court was justified 
in interfering with the Labour Court’s 
order in exercise of its revisional powers, 


19. Now coming to Navalkishore Nara- 
yan Bhargava v. M. P. 5, R. T. Corpora- 
tion, Indore, 1975 MPLJ 251, it may be 
pointed out thatit was a case under S. 67 
of the Act dealing with supervisory juris- 
diction of the Industrial Court, The find- 
ings of fact arrived at by the Labour 
Court have not been mentioned in the 
judgment. But it was observed that the 
conclusion arrived at by the Labour Court 
about the domestic inquiry being improper 
was at best a question of inference to be 
drawn from the facts proved in the case. 
It does not appear from the judgment 
that any perverse or arbitrary findings 
had been arrived at by the Labour Court 


or the findings of the Labour Court were’ 
based on no material. Moreover, that was - 


a case under S. 67 of the Act and is dis- 
tinguishable from the facts and circum- 
stances of the present case. 


20. It is a well-recognised principle of 
law that a finding of fact based on pure 
appreciation of evidence cannot be inter- 
fered with either in revision or in exer- 
cise of supervisory jurisdiction, However, 
if Navalkishore’s case (1975 M.P.L.J. 251) 
(supra) is understood to mean that an 
order of a Labour Court even when based 
on sericus and palpable mistakes cannot 
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be set aside by an Industrial Court in 
exercise of its jurisdiction under Ss. 66 
and 67 of the: Act, then it must be deem- 
ed to be not a good law in view of the 
observations made by their Lordships of 
the Supreme Court in Awdesh Kumar 
Bhatnagar v. Gwalior Rayon Silk Mfg. 
(Weaving) Co. Ltd. AIR 1972 SC 1431 : 
(1972 Lab IC 842). But it does ap- 


. pear. to us that the learned Judges who 


decided Navalkishore’s case (supra) did 
not mean to lay down such a broad pro- 
position. 

21. The result is that we do not see 
any force in this petition and hereby 
dismiss it. But in the circumstances of 
the case we make no order as to costs. 
Security amount be refunded to peti- 
tioner, i 

Petition dismissed. 
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SHIV DAYAL, C. J., C. M. LODHA AND 
U. N. BHACHAWAT, JJ. 
Bhagwan Singh, Applicant v. Mst. 
Kallo Maula Shah and others, Non-Ap- 

plicants. 
Civil Revn. No. 56 of 1972, 
1977.* 


M. P. Accommodation Control Act (41 
of 1961), Ss. 18, 31, 17 (2) — Order of 
eviction under Sec, 18 (1) — Nature of 
— Scope of Ss. 17 (2) and 31 — Order 
on application under S. 18 (2), if appeal- 
able as a decree — 1975 MP LJ (SN) 126 
and C. R. No. 425 of 1969, D/- 12-11-1974 
(Madh Pra), Overruled — (Civil P. C. 
(1908), Ss. 2 (2), 96). 

An application by tenant under S. 18 
(3) for putting him in possession has to. 
be made to the same Court which had 
passed the order of eviction under S. 18 
(1). An order passed in terms of S. 18 (1) 
and (2) is not a final order of eviction 
against the tenant, It is only a prelimi- 
nary order in the nature of a preliminary 
decree. An order under S$. 18 (1) does 
not completely dispose of the suit. | 

(Para 16) 

The list of cases for passing prelimi- 

nary decrees provided in the Civil P. C. 


*(Against order of B, S. Bhatjiwale, 3rd 


D/- 3-5- 





Addl. Dist. J., Gwalior, D/- 21-10- 
1971.) 
IU/IU/D384/77/SSG 
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is not exhaustive and there is nothing to 
preclude the Court from passing a pre- 
liminary decree in cases not expressly 
provided in the Code. (Para 17) 


Under S. 17 (2) the Rent Controlling 
Authority is authorised to pass a similar 
order as is contemplated by S. 18 (3), in 
case an order for eviction is made under 
clause (e). or clause (f) of sub-sec. (1) of 
S. 12 and such an order is appealable. 
The Legislature did not consider it ne- 
cessary to make a separate provision for 
appeal from an order passed by the 
Court under S. 18 (3). (Paras 20, 21) 

An order passed by the Court on = an 
application under S; 18 (3) of the M. P. 
Act is in the nature of a final decree and 
is appealable as such. 1975 MP LJ (SN) 
126, Overruled. Observations to the con- 
trary in C. R. No. 427 of 1976, D/- 30-10- 
1976 (Madh Pra) and C. R, No. 425 of 
1969, D/- 12-11-1974 (Madh Pra), Over- 
ruled. (Paras 16, 18, 19) 
Cases Referred: © Chronological Paras 
(1976) C. R. No. 437 of 1976, D/- 30-10- 

1976 -(Madh Pra) ? 
1975 MP LJ (SN) 126: 1976 Ren CJ 308 


7 
(1974) C. R. No. 425 of 1969, D/- 12-11- 

1974 (Madh Pra) 7 
AIR 1964 Madh Pra 288 15 


B. M. Agarwal, fcr Applicant; P. N. 
Aneja, for Non-Applicants, 

C. M. LODHA, J. (For himself and on 
behalf of Shiv Dayal, C. J. and U. N. 
Bhachawat, J.):— The following question 
has been referred by one of us (U. N. 
Bhachawat J.) to a larger Bench:— 

“Whether an order passed on an ap- 
plication under S. 13 (3) of the Madhya 
Pradesh Accommodation Control Act is 
appealable or revisable?” 

2. Briefly stated the facts giving rise 
to the revision are these:— 

The plaintiff non-applicant filed a suit 
in respect of the house in question 
against the applicant and non-applicant 
No. 3 (hereinafter referred to as the 
defendants) on the ground that the ac- 
commodation had wecome unsafe for 
human habitation and was required, 
bona fide by the landlord for carrying 
out repairs which could not be carried 
out without the accommodation being 
vacated. The fourth Civil Judge, Class II, 
Gwalior decreed the suit on 24-2-1967 in 
the following terms:—— 

“The defendants Nos, 1 and 2 do plac€ 
the plaintiff in vacant possession of the 
suit house by 24-2-1966 to enable them 
to do the repairs. After the defendants 
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delivered possession as directed above 
the plaintiff do place the defendants in 
occupation of the suit house within one 


month of the completion of the said 
work.” 
3. Agerieved by the judgment and 


decree of the trial court the defendants 
filed appeal which was dismissed by the 
Second Additional District Judge, Gwa- 
lior who directed the defendants to hand 
over possession of the house to the plain- 
tiff on or before 5-10-1966. It appears 
that by mutual agreement the time for 
delivery of possession of the house to the 
plaintiff was extended up to 15-10-1966 
and before that date the defendants 
handed over possession of the house to 
the plaintiff on 12-10-1966. 


4. On 25-1-1967 the defendants made 
an application before the Fourth Civil 
Judge, Class II, Gwalior under S, 18 (3) 
of the M. P. Accommodation Control Act, 
1961 (hereinafter referred to as the Act) 
alleging that though the plaintiff had 
completed the repairs on 30th November 
1966 yet he had not delivered back pos- 
session of the accommodation to the de- 
fendants within one month of the com- 
pletion of the repairs as directed in the 
decree. The defendants, therefore, pray- 
ed that the plaintiff landlord may be 
ordered to place the defendants m occu- 
pation of the accommodation. 


5. The plaintiff resisted the defen- 
dants’ application on a number of 
grounds. But the trial court by its order 
dated 16-3-1970 allowed the defendants 
application and directed that the posses- 
sion of the accommodation be restored 
to the defendants, 


6. Aggrieved by the decision of the 
trial court the plaintiff filed appeal and 
the learned Third Additional District 
Judge, Gwalior iby his order dated 20-10- 
1971 allowed the appeal and set aside 
the order of the trial court. The defen- 
dants thereupon filed a revision to this 
Court against the order of the Additional 
District Judge. 

7. An objection was raised on behalf 
of the defendants before the learned 
single Judge that the order of tne trial 
court was not appealable and as such 
the order passed by the Additiormal Dis- 
trict Judge allowing the appeal is with- 
out jurisdiction. The learned single Judge 
noticed two conflicting decisions of this 
Court on the point. In Puranlal v, Sun- 
derbai, 1975 MP LJ (SN) 126, Sohani, J. 
took the view that such an order is not 
appealable. On the other hand, Vyas J. 
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in Ganpat Singh v. Prabhakar Desh- 
pande (Civil Revision No. 437 of 1976 
decided on 30-10-1976 (Madh Pra)) held 
that an application under S, 18 (3) of ihe 
Act falls within the purview of S. 47 of 
the Code of Civil Procedure and is con- 
sequently appealable. 

8. Yet, another decision has come to 
our notice Le. Bala Saheb v. Laxman 
Rao (Civil Revision No, 425 of 1969) 
decided on 12-11-1974 {Madh Pra) by 30e 
of us (Shiv Dayal J. as he then was). In 
that case it was held that a deeree pess- 
ed on a ground specified in el (g) or 
el. (h) of sub-sec. (1) of S. 12 is “partly 
final and partly preliminary; it is final 
so far as the right of the landlord to be 
put in possession by the tenant is con- 
cerned; it is preliminary as regards the 
rights and liabilities of the parties which 
may subsequently arise on the non-tcm- 
plianee with the provisions of sub-s, (2) 
of S. 18 ie. in case the landlord ccm- 
mits default.” It was further held that 
since “the decree itself directed that 
within one month of the eompletion of 
the repairs, the landlord would put the 
tenant back in #possession...... the apol- 
cation of the tenant under S. 18 (2) by 
which he complained of the landlord’s 
default had to be treated as an applica- 
tion for execution”. In the result, the 
learned Judge observed as follows:— 

“Whether on the true construction of 
S 18, the order under revision would 
have been a final decree or as held abcve, 
is an order passed by 
Court, which falls within the purview of 
S. 47 of the Code of Civil Procedure, zhe 
impugned order is appealable as a Je- 
cree within the meaning of S. 2 (2) of 
the Code of Civil Procedure from which 
first appeal to the District Judge end 
second appeal will lie under S. 100 of 
the Code of Civil Procedure to this Court. 
That being so, the revision is barred by 
the opening sentence of S. 115, C.P.C.” 


9. We have thus three single Bench 
decisions of this Court on the point, each 
at variance with the other, one hold-ng 
that an order on an application under 
S. 18 (3) is not appealable, another hold- 
ing that it is appealable under S, 47 of 
the Code of Civil Procedure and che 
third one holding that it is a final de- 
cree and as such is appealable. 

10. We have, therefore, to reso.ve 
this conflict whether or not an order 
passed on an application under S. 18 {3) 
of the Act is appealable? 

11. Before I embark upon the corsi- 
deration ef the point, it may be proper 
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to examine the relevant provisions of 
the Act bearing on the point. 

12. Section 12 deals with restriction 
on eviction of tenants. Clauses (g) and 
mh) of sub-sec. (1) of Sec, 12 read as 
under:— 

“12. Restriction on eviction of tenants— 
(1) Notwithstanding anything to the con- 
trary contained in any other law or con- 
tract, no suit shall be filed in any Civil 
Court against a tenant for his eviction 
from any accommodation except on one 
or more of the following grounds only, 


T 
N” 
: 
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(Í) ... zi T 
(g) That the accommodation has be- 
come unsafe, or unfit for human habita- 
tion and is required bona fide by the 
landlord for carrying out repairs which 
cannot be carried out without the accom- 
modation being vacated. 

(h) that the accommodation is required 
bona fide by the landlord for the pur- 
pose of building or re-building or mak- 
ing thereto any substantial additions or 
alterations and that such building or re- 
building or alterations cannot be carried 
out without the accommodation being 
vacated. 


18. Recovery of possession for repairs 
and rebuilding and re-eniry— (1) In 
making any order on the grounds speci- 
fied in cl. (g) or cl, (h) of sub-sec. (1) of 
S. 12, the Court shall ascertain from the 
tenant whether he elects to be placed 
in occupation of the accommodation or 
part thereof from which he is to be evict- 
ed and, if the tenant so elects, shall re- 
cord the fact of the election in the order 
and specify therein the date on or be- 
fore which he shall deliver possession so 
as to enable the landlord to commence 
the work of repairs or building or re- 
building, as the case may be. 


(2) If the tenant delivers possession on 
or before the date specified in the order, 
the landlord shall, on the completion of 
the work of repairs or building or re- 
building place the tenant in occupation 
of the accommodation or part thereof, as 
the case may be, within one month of 
the completion of such work. 


(3) If, after the tenant has delivered 
possession on or before the date specified 
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in the order, the landlord fails to com- 
-mence the work of repairs or building 
or re-building within one month of the 
specified date or fails to complete the 
work in a reasonable time or having 
completed the work, fails to place the 
tenant in occupation of the accommoda- 
tion in accordance with sub-sec. (2), the 
Court may, on an application made to 
it in this behalf by the tenant within 
such time as may be prescribed, order 
the landlord to place the tenant in occu- 
pation of the accommodation or part 
thereof or to pay to the tenant such com- 
pensation as the Court thinks fit.” 


13. From sub-sec. (1) of S. 18, it is 
clear that in making an order for evic- 
tion either under cl. ig) or cl. (h) of sub- 
sec. (1) of S, 12 itis the duty of the Court 
to ascertain from the tenant whether he 
elects to be placed in occupation of the 
accommodation in question. In case the 
tenant so elects the court shall record 
the fact of the election in the order and 
then it has to fix a date on or ‘before 
which the tenant shall deliver possession 
so as to enable the landlord to carry out 
the work of repairs or re-building as the 
case may be. 

14. Sub-section (2) of S. 18 provides 
that in case the tenant has complied with 
the order of the court by delivering pos~ 
session of the accommodation to the land- 
lord on or before the specified date then 
the landlord shall on the completion of 
the work of repairs or rebuilding deliver 
back the possession of the accommoda- 
tion to the tenant within one month of 
the completion of such work. 


15. Now, if the tenant has complied 
with the direction of the court but the 
landlord fails to carry out the duty laid 
upon him under sub-s. (2), then sub- 
sec. (3) comes into operation and the 
tenant may make an application under 
it within the prescribed period and there- 
upon the court may order the landlord 
either to place the tenant in occupation 
of the accommodation or to pay to the 
tenant such compensation as the court 
thinks fit. The limitation for making such 
an application ig prescribed by R. 44 of 
the Rules made by the Government in 
exercise of the powers conferred by Sec- 
tion 50 of the Act. Rule 44 reads as 
under:— 


"44, Application for re-entry—- An ap- 
plication by a tenani under sub-s. (2) of 
S. 17 or under sub-sec. (3) of S. 18 for 
putting him in possession of the accom- 
modation or part thereof shall be made 
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within six months from the date on which 
cause of action for re-entry arises and 
shall state the grounds on which such 
possession is claimed.” 


16. There is no doubt that such an 


. application has to be made to the same 


Court which had passed the order of 
eviction under S. 18 (1). The question 
then is what is the nature of this appli- 
cation. Is it an independent proceeding 
for recovery of possession for occupa- 
tion and re-entry by the tenant or it is 
only a continuation of the suit or it is an 
application for execution. It appears to 
me that an order passed in terms of Sec- 
tion 18 (1) is not an order of eviction but 
it ig a preliminary step which the Court - 
must take in the circumstances mention- 
ed in the sub-section before it finally 
adjudicates the rights of the parties re- 
garding eviction. The first word ‘In’ used 
in the sub-section deserves a special no- 
tice. The sub-section says “In making any 
order on the grounds specified in cl. (g) 
or cl. (h) of sub-s. (1) of S. 12.” .. This 
clause according to me, means “before 
making any order” and not at the time 
of making any order. According to the 
definition given in Websters New Inter- 
national Dictionary Vol. 1, Second Edition 
the word ‘in’ also means:— 

‘Indicating inclusion within a limit of 
time express or implied...... Hence (a) 
During the course of; as, spoiled in the 
making, Through the space or time of; 
at any time during;” 

The Shorter Oxford English Dictionary, 
Vol. I, defines ‘in’ inter alia as:— 

“Of time...... Before or at the expira- 

tion of;” 
Thus what S. 18 (1) contemplates is that 
before making an order for eviction on 
the grounds in clause (g) or clause (h) of 
sub-s. (1) of S. 12, the court shall follow; 
the procedure laid down therein and shall 
pass an order in terms of S. 18 (1). I am 
therefore, of opinion that an order pass- 
ed in terms of S5, 18 (1) and (2) is not a 
final order of eviction against the tenant. 
It is only a preliminary order in thé 
nature of a preliminary decree. If the 
conditions laid down in sub-secs. (1) and 
(2) are carried out by the parties nothing 
remains to be done by the court. If the 
tenant fails to comply the direction en- 
joined upon him by virtue of an order 
under S. 18 (1) then it is for the land- 
lord to apply to the court for passing a 
decree for eviction, and if the landlord 
fails to comply the direction contained in- 
sub-sec. (2) then it is for the tenant to 


apply under sub-sec. (3) and the order 


an 
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passed thereupon will be in. the nature 
of a final decree. It would thus appear 
that an order under S. 18 (1) ‘does net 
completely dispose of the suit. 


17. The Code of Civil Procedure pro- 
vides for passing of preliminary decree 
in certain matters for example, admin- 
istrative suits, for pre-emption, suits for 
dissolution of partnership, suits for ac- 
counts, mortgage suits, so-forth and so 
on. It has been held in a number of deci- 
sions that the list of cases for passing 
preliminary decrees provided in the Code 
is not exhaustive and there is 
nothing to preclude the court 
from passing a preliminary decree in 
cases not expressly provided in the 
Code. Reference in this connection may 
be made to a decision of our own Court 
reported in AIR 1964 Madh Pra 288. 


18. Thus I am of the opinion that an 
order passed by the Court on an applica- 
tion under S. 18 (3) is in the nature of a 
final decree and is appealable as such. 

19. It may be noted that where an ap- 
plication for re-entry under S, 17 of the 
. Act is made by a tenant before the Rent 
Controlling Authority which may either 
direct the landlord to put the tenant in 
possession of the accommodation or pay 
him such compensation as he thinks fit, 
the order passed on such an application 
is appealable under S. 31, I may read 
here. Ss. 17 and 31 to bring out the point 
clearly:— 


- “Section 17. Recovery of possession for 
occupation and re-entry.— (1) Where a 
landlord recovers possession of any ac- 
commodation from the tenant in pursu- 
ance of an order made under cl. (e) or 
cl. (f) of sub-s, (1) of S. 12 the landlord 
shall not, except with the permission of 
the Rent Controlling Authority obtained 
in the prescribed manner, relet the whole 
or any part of the accommodation within 
two years from the date of obtaining 
such possession, and in granting such 
permission, the Rent Controlling Autho- 
rity may direct the landlord to put such 
evicted tenant in possession of the ac- 
commodation, 


(2) Where a landlord recovers posses- 
sion of any accommodation as aforesaid 
and the accommodation is not occupied 
by the landlord if he is the owner there- 
of, or by the person for whose benefit the 
accommodation is held, 
months of obtaining such possession, of 
the accommodation having been so occu- 
pied is, at. any time within two years 
from the date of, obtaining possession, re- 
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lets to any person other than the evict- 
ed tenant without obtaining the permis- 
sion of the Rent Controlling Authority 
under sub-s. (1) or the possession of such 
accommodation is transferred to another 
person for reasons which do not appear 
to the Rent Controlling Authority to be 


_ bona fide, the Rent Controlling Authority 


may, on an application made to it in this 
behalf by such evicted tenant within 
such time as may be prescribed, direct 
the landlord to put the tenant in posses- 
sion of the accommodation cr to pay 
him such compensation as the Rent Con- | 
trolling authority thinks fit. 

(3) Where the landlord makes any pay- 
ment to the tenant by way of compensa- 
tion under ‘sub-sec. (7) of &. 12, the 
evicted tenant shall not be liable to re- 
fund the same to the landlord on being 
put in possession of the accommodation 
under sub-sec, (1) or sub-sec. (2).” 

“Section 31. Appeal to District Judge 
Judge.— (1} An 
appeal shall lie from every order of the 
Rent Controlling Authority made under 
this Act to the District Judge or an 
Additional District Judge having territo- 
rial jurisdiction (hereinafter referred to 
as the Judge) and the decision of the 
appellate Court shall be final. 


(2) An appeal under sub-sec. (1) shall 
be preferred within thirty days from the 
date of the order made by the Rent Con- 
trolling Authority: 

Provided that in computing the period 
of thirty days the period requisite for 
obtaining a copy of the order shall be 
excluded: f 

Provided further that the Judge may 
for sufficient reasons allow an appeal 
after the expiry of the said period.” 

20. From the language of S, 17 (2), 
it is clear that the Rent Controlling Au- 
thority has been authorised to pass al’ 
similar order as is contemplated by Sec- 
tion 18 (3), in case an order for evic- 
tion is made under clause (e) or cl. (f) 
of sub-sec. (1) of S. 12 and such an order 
is appealable It appears to me that the 
Legislature did not consider it necessary 
to make a separate provisions for ap- 
peal from an order passed by the Court 
under S. 18 (3) as it is in the nature of 
a final decree and appealable as such. 

21. Hence I would return the follow- 
ing answer to the quéstion:— 

An order passed on an application un-| 
der S. 18 (3) of the M. P. Accommoda- 
tion Control Act, 1961 is appealable as a 
decree. ee 
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22. The case will now go back to the 
learned single Judge for disposal accord- 
ing to law. 

Answer accordingly. 


AIR 1977 MADHYA PRADESH 262 

K. K. DUBE AND J. P. BAJPAI, JJ. 

Jairam Gaya Prasad Mishra and an- 
other, Petitioners v. The State Trans- 
port Appellate Tribunal, M. P, Gwalior 
and others, Respondents. 

Misc. Petn. No. 550 of 1976, D/~ 18-7- 
1977.* 


(A) Motor Vehicles Act (4 of 1939), 
Ss. 47 (3) and 64-A — Order of R. T. A. 
determining scope on a particular route 
— Is revisable under S. 64-A. 


The scope of S, 64-A is very wide in 
terms. The only condition precedent for 
filing a revision is that the order im- 
pugned made by the R.T.A. should be 
such against which no appeal lies. The 
word ‘order’ is wide enough and includes 
an order made under S. 47 (3) of the Act. 
If the order, as disclosed by the notifi- 
cation specifying the scope, happens to 


be prejudicial to the interest of some 
operator, (M. P. State Road Transport 
Corporation in the instant case) such 


operator can approach the State Trans- 
port Appellate Tribunal for relief by in- 
voking the jurisdiction under S. 64-A. 
The mere fact, that the existing opera- 
tors are not entitled for hearing by the 
R.T.A. at the time of determining the 
scope and making an order under Sec- 
tion 47 (8), will not take away the right 
of revision conferred by S. 64-A. AIR 
1968 SC 410, Rel. on. (Para 8) 


(B) Motor Vehicles Act (4 of 1939), 
Ss. 57 (2) and 47 (3) — Notification in- 
viting applications for grant of permit 
— Mere wrong description of the scope 
under notification does not vitiate order 
determining scope, 


If the scope has been determined by the 
Regional Transport Authority in full 
compliance of the requirement of S. 47 
(3), the mere wrong description in the 
notification issued by the R.T.A., as re- 
quired by S. 57 (2) for inviting applica- 
tions will not vitiate the order deter- 
mining the scpoe. It is true that if no 





*(To quash order of State Transport Ap- 
pellate Tribunal, Gwalior, D/- 27-3- 
1976.) 
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such scope has been determined at all 
or there is no material to infer that the 
scope has been determined in full com- 
pliance of the requirement of S. 47 (3) 
and the notification also does not dis- 
close that the scope has been determin- 
ed in full compliance of the provisions 
of S. 47 (3), then in that case, it will 
not be possible to uphold the notification 
inviting applications as valid because 
the essential pre-requisite i.e the deter- 
mination of the scope as required by 
S. 47 (8) will remain unsatisfied. 
(Para 12) 
In the instant case there was specific 
material on record to show that the num- 
ber of stage carriages had been fixed for 
the route specified in the notification. It 
was also not disputed that the R.T.A. 
had limited the number of stage carri- 
ages to 2 buses. Thus, there was sub- 
stantial compliance of the provisions of 
sub-sec. (3) of S. 47 and the notification 
in the present case could not be held to 
be invalid on the ground of non-compli- 
ance of sub-sec. (3) of S. 47. AIR 1975 
SC 386, Rel, on; M. P. No. 1 of 1976, D/- 
11-2-1976 (Madh Pra), Distinguished. 


(Para 13) 

Cases Referred: Chronological Paras 
(1976) M. P. No, 1 of 1976, D/~ 11-2-1976 
(Madh Pra) 13 
AIR 1975 SC 386 13 
AIR 1969 SC 1130 13 
AIR 1968 SC 410 9 


Y. S. Dharmadhikari, for Petitioners; 
V. S. Dabir, for Respondent No. 3; S, Q. 
Hasan, for Intervener. 


BAJPAI, J..— By this petition, the 
petitioner, a transport operator, seeks 


to challenge the validity of the order 
passed by the State Transport Appellate 
Tribunal quashing the notification issu- 
ed by the R.T.A. inviting applications 
for grant of transport permits, 

2. The facts relevant are that in 
June, 1970, two stage carriage permits 
were granted to certain operators by 
the R.T.A. for the route Tikamgarh to 
Bijawar. These grants of permits were 
challenged before the State ‘Transport 
Appellate Tribunal and the State Trans- 
port Appellate Tribunal set aside the 
same by its order dated 25-2-75 on the 
ground that the invitation issued by the 
R.T.A. for grant of permits and the con- 
sequent grant of the permits were all 
illegal, ‘because there was no previous 
determination of the scope as contem- 
plated under 8S. 47 (8) of the Motor 
Vehicles Act, 1939 (hereinafter referred 
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to as the Act). The case was, therefore, 
remanded to the R.T.A. for determining 
the scope and then to proceed further m 
the matter of grant of permit according 
to the provisions of the Motor Vehicles 
Act. 

3. Thereafter the Regional Transpo-t 
Authority vide its order dated 21-4-75 
(Annexure A) determined the ‘scope on 
the aforesaid route for two daily return 
trips and the number 
buses fixed was two. After determinirg 
the scope, a notification (Annexure B) 
was issued inviting applications for 
grant of permits accordingly. In tke 
notification, instead of describing tke 
extent of the scope as “two daily return 
trips by two buses”, the R.T.A. used 
the words ‘4 trips’ and did not specify 
the number of stage carriages as deter- 
mined by its order determining tke 
scope. 

4. The M. P. State Road Transport 
Corporation filed an application 
S. 64-A of the Motor Vehicles Act chai- 
lenging the validity of the. notificaticn 
on the ground that by scheme No. 9-M, 


a part of the route in question was 
nationalised and the R.T.A. issued tke 
notification inviting applications ty 


overlooking this aspect. The other 
ground taken for challenging the vali- 
dity of the notification was that tre 
same was not in accordance with tke 
order determining the scope inasmuch 
as the number of buses were not stated 
in the notification and it also did not 
correctly specify the scope as determin- 
ed for two daily return trips. 

5. The State Transport Appellate 
Tribunal did not deal with the questicn 
of the effect of the scheme of nationali- 
sation on a part of the route and left it 
open. The State Transport Appellate Tri- 
bunal, ‘however, quashed the notificaticn 
only on the ground that the descripticn 
of the scope as given was not correct 
and the same did not satisfy the require- 
ments of S. 47 (3) of the Act inasmuch 
as the number of stage carriages was not 
stated, According to the State Transpo-t 
Appellate Tribunal, it was essential œn 
the part of the Regional Transport Au- 
thority to disclose the number of stage 
carriages as limited by its order dete-- 
mining the scope. This order was passed 
by the State Transport Appellate Tri- 
bunal on ist of April, 1976. It would be 
also significant to mention that since the 
M. P. State Road Transport Corporatian 
challenged the validity of the notifica- 
tion, the Regional Transport Authority 
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alone was impleaded as party to the re- 
vision, It appears that the R.T.A. re- 
mained ex parte and the State Transport 
Appellate Tribunal decided the revision 
after hearing the applicant i.e. M. P. 
State Road Transport Corporation, 

6. It would be further significant to 
mention that despite the fact that the 
notification was quashed by the State 
Transport Appellate Tribunal on 1-4-75, 
the R.T.A. proceeded to deal with the 
applications received in pursuance of 
the said notification and later on granted 
permits. The present petitioner is also 
one of the grantees. 


7. The petitioner before us challenges 
the validity of the order made by the 
State Transport Appellate Tribunal. Shri 
Y. S. Dharmadhikari, learned counsel, 
appearing for the petitioner presseq the 
following grounds in support of his case: 

(i) That the order made by the Re- 
gional Transport Authority determining 
the scope on a particular route as con- 
templated under S. 47 (3) of the Act was 
not revisable by the State Transport 
Appellate Tribunal under S. 64-A of the 
Act. 


(ii) That even if it was held that a 
revision was maintainable, the order 


made by the State Transport Appellate 
Tribunal was liable to be quashed, be- 
cause the M, P. State Road Transport 
Corporation did not implead .all- such 
persons who had applied for grant of 
permit in pursuance of such notification. 

(ii) That the omission to mention the 
number of stage carriages while disclos- 
ing the scope in the notification was not 
material inasmuch as no prejudice was 

caused and that there is no statutory re- 
quirement to mention the number of 
stage carriages while describing the 
scope in the notification inviting applica- 
tions for grant of permit and therefore, 
even on merits, the State Transport Ap- 
pellate Tribunal was wrong in quashing 
the notification only on the said techni- 
cal ground particularly when undisput- 
edly the order fixing the number of 
stage carriages for two daily return trips 
by two buses was on record and the 
applications were made accordingly and 
were also considered for two daily re- 
turn trips by two stage carriages. 

(iv) That the scheme of nationalisation 
referred to by the M. P. State Road Trans- 
port Corporation was not relevant inas- 
much as the opération on the part of the 
route in question was kept for conjoint 
operation and was not reserved for ex- 
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taking. l 


8. As regards the first objection re- 
garding the tenability of the revision at 
the instance of M, P. State Road Trans- 
port Corporation challenging the vali- 
dity of the order under S. 47 (3) of the 
Act is concerned, it would suffice to ob- 
serve that the objection is absolutely 
misconceived in view of the clear lan- 
guage of S. 64-A as reproduced below: 

“64-A. Revision.—The State Transport 
Appellate Tribunal may, either on its 
own motion or on an application made 
to it, call for the record of any case in 
which an order has been made by a 
State Transport Authority or Regional 
Transport Authority and in which no 
appeal lies, and if it appears to the State 
Transport Appellate Tribunal that the 
order made by the State Transport Au- 
thority or Regional Transport Authority 
is improper or illegal, the State Trans- 
port Appellate Tribunal may pass such 
order in relation to the case as it deems 
fit, and every such order ghall be final: 

Provided that the State Transport Ap- 
pellate Tribunal shall not entertain any 
application from a person aggrieved by 
an order of a State Transport Authority 
or Regional Transport Authority, unless 
the application is made within thirty 
days from the date of the order: 

Provided further that the State Trans- 
port Appellate Tribunal shal] not pass an 
order under this section prejudicial to 
any person without giving him’a reason- 
able opportunity of being heard.” 

From the perusal of the section, it is ap- 


parent that the scope of the said section - 


is very wide in terms, The only condi- 
tion precedent for filing a revision is 
that the order impugned made by the 
R.T.A. should be such against which no 
appeal lies. The word ‘order’ is wide 
enough and there is no scope ta contend 
that the same may not include an order 
made under S. 47 (3) of the Act. It is 
undisputed that the M, P. State Road 
Transport Corporation was an existing 
operator and it could be naturally ag- 
grieved by the said order if it was found 
to be in contravention of the provisions 
of law under the facts and circumstances 
of the case. It is true that there may be 
some operators wha may find even a 
wrong order under S. 47 (3) of the Act 
: to their advantage and may not challenge 
the same by filing a revision under Sec- 
tion 64-A. But, if the order, as disclosed 
by the notification specifying the scope, 
happens to be prejudicial tothe interest 
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of some operator, as in the present case, 
such operator can approach the State 
Transport Appellate Tribunal for relief 
by invoking the jurisdiction under Sec-! 
tion 64-A of the Act. There wil] be no 
ground for denying his right to approach 
the revisional authority. It- is true that 
while proceeding to determine the scope, 
it is not necessary for the R.T.A. to 
issue a notice to the operator or to hear 
them. But once an order is made under 
5. 47 (3) of the Act, it affects the work- 
ing and operation on the route and would 
thereby, in the circumstances of 
each case, affect the interest of an exist- 
ing operator. The mere fact, that the 
existing operators are not entitled for 
hearing by the Regional Transport Au- 
thority at the time of determining the 
scope and making an order under Sec- 
tion 47 (3), will not take away the right 
of revision conferred by S. 64-A. 


9. This legal position is well settled 
and finds support from the observations 
made by the Supreme Court in Civil 
Appeal No. 636 of 1967 decided on 26-9- 
1967: (reported in AIR 1968 SC 410) 
(Laxmi Narain Agarwal v. State Trans- 
port Authority, U, P.). 


10. The second contention regarding 
the omission to implead the petitioner 
who had applied for the grant of per- 
mit in pursuance ‘of the notification as 
party to the revision was, however, not 
pressed in view of the fact that the peti- 
tioner had already been heard on the 
point involved and the same is ‘being ad- 
judicated iby this Court on merits. It is, 
therefore, not necessary to deal with the 
question whether in a revision challeng- 
ing a notification issued in pursuance of 
the order under S. 47 (8) of the Act, 
other persons who had subsequently ap- 
plied for grant of permit in response to 
the notification are necessary parties. 


11. As regards the third contention, 
which relates to the merits of the case, 
it would suffice to observe that undis- 
putedly there is no statutory form or 
manner prescribed for inviting applica- 
tions after determining the scope under 
S. 47 (3) of the Act. The provisions of 
S. 57 require the R.T.A. to invite appli- 
cations after determining the scope. Na- 
turally while doing so it is always de- 
sirable to disclose the scope determined, 
because unless the scope has been 
determined, there will be no jurisdiction 
to invite, entertain and consider the ap- 
plications for grant of permits. Under 
these. circumstances,.it is more .a matter 
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of substance than of form. If an objec- 
tion is raised challenging the validity of 
the decision determining the scope, on a 
ground relating to the manner of its 
publication, it will be always necessary 
to find out whether any prejudice has 
been caused. It is true that the R.T.A. 
vide its order dated 21-4-75 limited the 
stage carriage by fixing the same by two 
buses for two daily return trips. So far 
as this order (Annexure A) made by the 
Regional Transport Authority is con- 
cerned, no objection was raised regard- 
ing the non-compliance of the provisions 
of S. 47 (3) inasmuch as it has limited 
the number of both i.e. the stage carri- 
age and the trips, The ground urged by 
the M. P. State Road Transport Corpo- 
ration for challenging the validity was 
that the notification, which was issued in 
pursuance of this order did not mention 
the number of stage carriages as limit- 
ed by the Regional Transport Authoriczy 
and instead of ‘two daily return trips’, 
the notification simply stated ‘4 trips’. 


12. In our opinion, if the scope has 
been determined by the R.T.A, in full 
compliance of the requirement of S. 47 
(3) of the Act, the mere wrong deseris- 


tion in the notification issued by the 
R.T.A., as required by S, 57 (2) of the 
Act for inviting applications will not 


vitiate the order determining the sccpe. 
It is true that if no such scope has been 
determined at all or there is no mate- 
rial to infer that the scope has been de- 
termined in full compliance of the re- 
quirement of S. 47 (3) of the Act and 
the notification also does ‘not disclose 
that the scope has been determined in 
full compliance of the provisions of Sec- 
tion 47 (3), then in that case, it will not 
be possible to uphold the notification in- 
viting applications as valid because the 
essential pre-requisite i.e the determi- 
nation of the scope as required by S. 47 
(3) of the Act will remain unsatished. 
In the present case, it is not so, ‘Tne 
order of the R.T.A. (Annexure A) makes 
it clear that the scope has been deter- 
mined in the manner required by tne 
provisions of S 47 (3). The number of 
Stage carriages has also been limited and 
fixed. The details of the trips have also 
been specified. The operators who wart- 
ed to apply for grant of permit have 
accordingly filed the applications. The 
applications were also considered for 
grant of two stage carriage permits com- 
prising of two daily return trips. The 
State Undertaking was neither an appli- 
cant nor an objector. There is no -mate- 
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rial on record to show that any prejudice 
was caused by this omission. 


13.. The learned counsel appearing on 
behalf of the respondent M. P. State 
State Road Transport Corporation cited 
an unreported decision of this Court in 
M. P. No. 1 of 1976 decided on 11-2-1976 
(Abdul Raza v. Regional Transport Au- 
thority, Ujjain) in support of his conten- 
tion that the omission to mention the 
number of buses in the notification was 
in itself sufficient to quash the notifica- 
tion. We have gone through the afore- 
said decision and find that the Division 
Bench in that case found the notification 
inviting applications for grant of permits 
invalid, because there was no material 
either in the contents of the notification 
or otherwise from which it could be 
inferred that the actual number of stage 
carriages was limited and fixed while 
determining the scope. It is true that 
the notification involved in the said case 
did not mention the number of stage 
carriages and the number of additional 
trips alone was mentioned. By placing 
reliance on the observations of their 
Lordships of the Supreme Court in 
R. Obliswami Naidu v. Additional State 
Transport Appellate Tribunal, Madras, 
AIR 1969 SC 1130, the Division Bench 
was of the opinion that the determina- 
tion of the number of stage carriages for 
which the permits may be granted on a 


particular route, was essential before 
entertaining the applications for the 
same. There is no dispute to this well 


settled legal position. From the observa- 
tions made at the end of para 7 of the 
aforesaid decision, it is also clear that 
there was no material on record except 
the notification as it stood from which it 
could not be inferred that the number 
of stage carriages was fixed by the 
R.T.A. The Division Bench therefore, 
concluded -that as the R.T.A. failed to 
determine the number of stage carriages 
for the route specified in the notification, 
there was no compliance of the provi- 
sions of sub-sec. (3) of S. 47 of the Act, — 
and therefore, the notification was in- 
valid, But in the present case, there is 
specific material on record to show that 
the number of stage carriages has been 
fixed for the route specified in the noti- 
fication. It is also not disputed that the 
R.T.A. had limited the number of stage 
carriages to 2 buses vide its order dated 
21-4-75 (Annexure A). Thus, under these 
circumstances, we are of the opinion 
that there is substantial compliance of 
the provisions -of sub-sec. (3) of S. 47 of 
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the Act and the netification in the pre- 
sent case cannot be held to be invalid on 
the ground of non-compliance of sub- 
sec, (3) of S. 47. We are fortified by the 
observations made by their Lordships of 
the Supreme Court in Gajendra Trans- 
port (P.) Ltd. v. The Anamalias Bus 
Transport (P.) Ltd, AIR 1975 SC 386. 
It hag been observed that if in the re- 
cord of the R.T.A., there is sufficient 
material to establish that before the 
notification was issued, a decision had 
already been taken by the R.T.A. that 
certain number of buses should be in- 


troduced on the route, the same will 
amount to substantial compliance and 
the absence of a formal order will not 


affect the validity of the proceedings 
taken by the R.T.A. The unreported de- 
cision of the Division Bench of this 
Court related to a caSe where there was 
in fact no compliance of the provisions 
of 5. 47 (3) and therefore, the notifica- 
tion without any mention of the number 
of stage carriage in the absence of any 
other material to establish the said fact 
was found to be bad, invalid and was set 
aside. This contention is, therefore, also 
rejected. 

14. Now the last contention which 
remains to be decided related to the 
objection that a part of the route being 
covered by the nationalisation scheme 
(alleged to be scheme No. 9-M), the 
R.T.A, acted illegally and without juris- 
diction in inviting the applications by a 
notification for grant of permit to pri- 
vate individuals by overlooking the effect 
of the said nationalisation scheme. Truly 
speaking, this alone wag the objection, 
if established, could make out a case of 
grievance and prejudice to the State 
Transport Undertaking. Unfortunately, 
this objection was not at all dealt by the 
State Transport Appellate Tribunal 
while deciding the revision. The State 
Transport Appellate Tribunal disposed of 
the revision on the other ground alone 
and this objection was left open for be- 
ing considered by the R.T.A. There is 
no material before us to enable us to 
deal and decide this objection. 


15. Under these circumstances, when 
the other ground relied by the Tribunal 
has been found by us to be untenable, 
there is no other go but to remand the 
revision to the State Transport Appellate 
Tribunal for fresh disposal after decid- 
ing the second objection relating to the 
effect of the nationalisation scheme if 
any covering the route or the part there- 
of. The first objection raised before the 
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State Transport Appellate Tribunal 
based on the omission to mention the 
number of stage carriages in the notifi- 
cation. however, stands adjudicated 
against the M, P. State Road Transport 
Corporation by this order. 

16. This petition is, therefore, partly 
allowed, A writ be issued directing the 
State Transport Appellate Tribunal to 
decide the objection about the effect of 
the nationalisation scheme and dispose of 
the revision accordingly. In view of the 
partial success, there will be no order as 
to costs. Parties will bear their own 
costs of this petition. The amount of 
security, if any, be refunded to the peti- 
tioner, 

Petition partly allowed. 
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Smt. Nalini, Applicant v. C. H, Issac, 
Opposite Party. 

Misc. Civil Case No. 40 of 1977, 
27-7-1977.* 


Divorce Act (4 of 1869), S. 14 proviso 
—-Decree for dissolution of marriage — 
Grant of, to the spouse guilty of adultery 
~~ Considerations to be weighed by court 
before exercising discretion, 

The proviso to 8. 14 of the Divorce 
Act, though does not create a bar to the 
grant of a decree for dissolution of the 
marriage in favour of the petitioner, 
who is also guilty of adultery, but pro- 
vides that the Court shall not be bound 
to grant such a decree in favour of the 
petitioner, who ig also found to be guilty 
of adultery, (Para 7) 

Thus, it is clear that the mere fact of 
bigamy having been committed by the 
spouse, who is asking for the exercise of 
discretion, does not in itself operate as 
a bar to such exercise but the default on 
the part of the petitioner has to be pri- 
marily weighed in the balance with other 
matters when the Court is considering 
the question of the exercise of its dis- 
cretion. The circumstances in which thé 
petitioner committed the default must 
be carefully taken into consideration. 
The Court will not exercise discretion in 
favour of a guilty party in each and 


D/~ 


*(For confirmation of decree passed by 
K. K. Verma, Dist. J. Jabalpur.) 
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every case. The exercise of discretion 
will always be dependent upon the facts 
and circumstances of each case. 

(Paras 8, 11) 

When the marriage has utterly broken 
down and there are no prospects of re- 
conciliation between the husband and the 
wife, no purpose will be served by rêe- 
fusing the exercise of discretion on the 


ground that the petitioner was  <lso 
guilty of adultery. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1934 All 782 > 10 
AIR 1932 Sindh 18 10 
AIR 1930 Cal 729 10 


Anup Choudhry, for Applicant. 

BAJPAI, J.:— These proceedings under 
S. 17 of the (Indian) Divorce Act have 
been placed before us for confirmation of 
a decree passed by the District Judge, 
Jabalpur, granting divorce as applied for 
by the petitioner (wife) on the grounds 
of desertion and adultery. . 

2. The facts relevant are that the 
petitioner Nalini was lawfully married 
to the respondent C. H, Issac on 8-2-1970 
at Hangton Prayer Room Church, Jabal- 
pur, the wife being then about 19 to 20 
years of age and the husband about 22 
to 23 years of age. Undisputedly, the 
petitioner and the respondent profess. the 
Christian religion and are domiciled in 
India. For about 10 months from the 
date of the marriage, parties lived at 
Bilhari and cohabited. According to the 
petitioner, earlier at one occasion, the 
respondent had turned her out of his 
residence and, therefore, she had to -ive 
in her own quarter at Vaidyanath Nagar. 
Later on, after about a month, the res- 
pondent, however, again took her back 
along with her two younger sist2rs, 
Chandrakanta aged about 20 years and 
Anita aged about 18 years, who also lived 
with her in the same house. 

3. The allegation was that the res- 
pondent developed illegitimate intimacy 
with Chandrakanta and they started liv- 
ing in adultery, A letter written by the 
respondent, indicating his affair with 
Chandrakanta, was also discovered by the 
petitioner. This development distur zed 
the relation of the petitioner with her 
husband and they used to quarrel with 
each other. When the petitioner was 
pregnant and carrying for about six 
months, the respondent again forcibly 
turned her out of his residence. The peti- 
tioner wanted to take her sisters 
Chandrakanta and Anita along with her 
while going to her -own quarter at 
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Vaidyanath Nagar, but the respondent 
did not allow her to do so and permitted 
Anita (the second sister) alone to go with 
the petitioner. Thus, Chandrakanta re- 
mained in the house of the respondent. 
Since then, the petitioner and the res- 
pondent are living separately and conju- 
gal cohabitation has not been resumed. 
While living at Vaidyanath Nagar, after 
about 3 or 4 months, the petitioner, who 
was already pregnant, gave birth to a 
female child in June 1971, The respon- 
dent, however, took the child from her 
when it wag about 14 years in age. Dur- 
ing the period of association with the 
respondent, Chandrakanta gave birth to 
two children. 

4. The petitioner also formed an asso- 
ciation with one Edward George, a 
friend of the respondent. She also gave 
birth to a child during the said associa- 
tion with Edward George. The petitioner, 
however, filed an application against the 
respondent before the District Judge 
claiming divorce on the grounds of de- 


sertion and adultery. Parties led evi- 
dence, both oral and documentary, 
5. The learned District Judge, after 


due appreciation of the evidence brought 
on record, has found that the respon- 
dent developed illegitimate intimacy with 
Chandrakanta. Naturally, due to that, the 
relation ‘between the parties became 
strained. The District Judge has further 
found that the respondent forcibly turn- 
ed the petitioner out of his house and 
started living in adultery with Chandra- 
kanta. During the period of the said 
adulterous association with Chandra- 
kanta, he had two issues, one of which, 
however, died immediately after the 
birth, and the other child is still alive. 
The respondent stated that he had writ- 
ten the aforesaid letter in an attempt to 
divert the response of his wife towards 
himself which, according to him, she 
was not giving. The respondent expected 
that on seeing such a letter indicating 
the affair of her husband -with Chandra- 
kanta, she might become much more at- 
tached to him This explanation, how- 
ever, under the facts and circumstances 
of the case, did not find favour with the 
learned Judge of the District Court. 
After holding the respondent guilty of 
deserting his wife and also of living in 
adultery with Chandrakanta, the learned 
District Judge has passed the decree for 
dissolution of the marriage. While doing 
so, the District Judge has observed that 
despite the fact that the petitioner was 
also living in - adultery with Edward 
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George, it was a fit zase for grant of 
divorce looking to the interest ‘of the 
parties and the children. 


6. After going through the entire 
material on record and keeping in view 
the undisputed facts and circumstances, 
we are satisfied that the findings record- 
ed by the learned District Judge are 
quite reasonable and proper and there is 
no scope for taking a different view by 
us. We are also satisfied that the petition 
has not been presented or prosecuted in 
collusion with the respondent. In the 
circumstances of the case,.the marriage 
has utterly broken down, The grounds of 
desertion and adultery have been fully 
established. i 


7. The only point which needs consi- 
dération before confirming the decree 
passed by the lower Court is whether the 
petitioner, who is also guilty of adultery, 
is antitled to the relief claimed. The 
proviso to S. 14 of the (Indian) Divorce 
Act, though does not create a bar to the 
grant of a decree for dissolution of the 
marriage in favour of the petitioner, who 
is also guilty of adultery, but provides 
that the Court shall not ‘be bound to 
grant such a decree in favour of the peti- 
tioner, who is also found to be guilty of 
adultery. 


8. Thus, it is clear that the mere 
fact of bigamy having been committed 
by the spouse, who is asking for the exer- 
cise of discretion, does not in itself ope- 
rate as a bar to such exercise but the 
default on the part of the petitioner has 
to be primarily weighed in the balance 
with other matters when the Court is 
considering the question of the exercise 
of its discretion, The circumstances in 
which the petitioner committed the de- 
fault must be carefully taken into consi- 
deration. In the present case, it was the 
respondent who created the situation re- 
sulting in the break-down of the marri- 
age by developing illicit intimacy with 
Chandrakanta and by deserting the peti- 
tioner, he created such circumstances 
which compelled the petitioner to do so. 

§. It is true that the binding sanctity 
of marriage is to be given due import- 
ance and has to be maintained, but it 
would be half true to say that the same 
has to be maintained at all costs’ by 
ignoring the other social considerations. 
Thus, in our opinion, a true balance has 
to be maintained in between respect for 
the binding sanctity of the marriage and 
the social considerations which make it 
contrary to public policy to insist on the 
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maintenance of a union which has utter- 
ly broken down. It is. noteworthy that 
according to the present trend of deci- 
sions, the social considerations have ope- 
rated to induce the Courts, both in Eng- 
land and India, to exercise discretion 
even in favour of the spouse guilty of 
adultery in the facts and circumstances 
of a particular case, wherein, in earlier 
time, a decree would certainly have been 
refused. 

10. In the cases reported in Nugent 
v. Nugent, AIR 1934 All 782 and Wilson 
v. Wilson, AIR 1930 Cal 729 followed in 
Bourke v. Bourke, AIR 1932 -Sindh 18, 
the Courts exercised discretion even in 
favour of the guilty wife under the facts 
and circumstances of each case. 

11. When the marriage has utterly 
broken down and there are no prospects 
of reconciliation between the husband 
and wife, no purpose will be served by 
refusing the exercise of discretion on 
the ground that the petitioner was also 
guilty of adultery. \In the present case, 
the wife’s adultery has been conduced 
by the conduct of the husband. There is 
one more circumstance in her favour 
that she has frankly admitted that she 
was living with Edward George and has 
given birth to a child. In our opinion, it 
would not be proper to compel four per- 
song to continue to live in adultery by 
refusing the decree of divorce. We are 
also inclined to exercise discretion in 
favour of the petitioner under the facts 
and circumstances of the case by consi- 
dering the interest of the possible child- 
ren which might otherwise be born out 
of the wedlock and the probability of 
one party to the proceedings marrying 
the third party involved, if enabled ta 
do so, by being accorded freedom from 
the marriage tie. We would, however, 
like to make it clear that the Court is 
not expected to just put a rubber stamp 
by exercising discretion in favour of a 
guilty party in each and every case. The 
exercise of discretion will always be de- 
pendent upon the facts and circumstan- 
ces of each case and, in our opinion, the 
present case is such where we should 
exercise discretion in favour of the peti- 
tioner-wife. 

12. We, therefore, confirm the decree 
made by the District Court, Under the 
facts and circumstances of the case, there 
will be no order as to costs. Parties will 
bear their own costs throughout. 

Decree confirmed, 


-~ 
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Shiladevi, Applicant v. Bharosilal and 
others, Opposite Parties. 

Civil Revn. No. 147 of 1972, D/- 7-1- 
1977.* 

Provincial Small Cause Courts Act 
(1887), S. 15 and Sch, TI, Art. 11 — Mort- 
gage of house with possession — House 
leased back on payment of rent with sti- 
pulation that interest was not payable — 
Suit by mortgagee for recovery of rent 
is maintainable in Small Cause Court. 
AIR 1961 Madh Pra 152, Dissented from. 

(Para 5) 

Cases Referred: Chronological Paras 
1964 Jab LJ (SN) 79 
AIR 1961 Madh Pra 152 3, 5 

A. R. Naokar, for Applicant; M. A. 
Shah, for Opposite Parties Nos. 1 and 3. 

ORDER:— This revision application by 
the plaintiff is directed against the order 
of the Second Additional District Judge, 
Gwalior empowered to exercise the 
powers of Small Cause Court. By ithe 
said order, the learned Judge held that 
the suit was not triable by the Small 
Cause Court as it was a suit for recovery 
of interest due on a mortgage and in 
this view of the matter he dismissed the 
suit. f 

2. The plaintiffs case is that the 
house in question was mortgaged with 
him by the defendants and the poss2s- 
sion of the same was also delivered to 
him. He goes on to state that after tak- 
ing possession of the house he leased it 
out to the defendants on a monthly rent 
of Rs. 200 after getting a rent note Ex. 
P-1 executed in his favour. The defen- 
dant is alleged to have paid the rent up 
to Feb. 1970 but not thereafter. Conse- 
‘quently the plaintiff brought the present 
suit for the arrears of rent from Feb. 
1970 to June 1970. 


3. The defendants resisted the suit 
inter alia on the ground that the suit 
was not triable by the Small Cause Court. 
The learned lower court relying on AIR 
1961 Madh Pra 152 dismissed the suit 
as being not triable by the Small Cause 
Court. 

4. The learned counsel for the peti- 
tioner has urged that the plaintiff has 
not prayed for enforcement of any right 


*(Against decree of R. P. Jain, IInd Addl. 
Dist. J., Gwalior, D/- 6-3-1972.) 
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to-or interest in immovable 


but the suit is for arrears of rent pure 


and simple. From the contents of the 
mortgage deed I find that the possession 
of the mortgaged house was handed over 
to the plaintiff and it was agreed that 
the plaintiff would not be entitled to 
get any interest on the mortgage money 
but he may recover the rent of the 
house. Thus it ig clear that it was a 
mortgage with possession. Consequently, 
the plaintiff was entitled to lease out 
the house to anybody and recover rent 
of the same. I am, therefore, unable to 
understand how the suit is being con- 
strueqd as one for enforcement of any 
right to or interest in immovable pro- 
perty. The learned counsel for the peti- 
tioner has relied on 1964 Jab LJ (SN) 79 
where the mortgage deed did not pro- 
vide for interest being payable by the 
mortgagors to the mortgagee and it was 
specifically said that the mortgagors had 
given possession to the mortgagee and 
were not liable to pay interest. In such 
a case where there was a lease back to 
the mortgagor, it was held, that a suit 
for r€covery of the rent was maintain- 
able in Small Cause Court, which had 
jurisdiction to entertain a suit for re- 


covery of rent in respect of a house. This © 


ruling undoubtedly supports the 
tioner. 

5. In AIR 1961 Madh Pra 152 relied 
upon by the. lower court it was held that 
as the suit was in respect of interest 
due on mortgage of immovable property, 
Art. 11 of Sch. II of the Provincial Small 
Cause Courts Act was a bar to the cog- 
nizance of the suit by Small Cause 
Court. With great respect, I am’ unable 
to subscribe to this view. The judgment 
does not contain any discussion on the 
subject. It is true that the plaintiff in 
that case came forward with a plea that 
he was the owner of the house and was 
forced to state the truth in his deposi- 
tion that he was a mortgagee with pos- 
session. But that does not make any dif- 
ference as to the nature of the suit 
brought by him,.For the purpose of deci- 
sion of the question of jurisdiction of 
the Smal] Cause Court to entertain the 
suit it is wholly immaterial whether the 
amount of rent was in lieu of interest on 
the mortgage money, I am, therefore, 
clearly of the opinion that the present 
suit was entertainable by the Small 
Cause Court and the court below had 
wrongly dismissed it. Since it has not 
dealt with the merits of the suit at all, 
the case will have to be remanded: 


peti- 
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6. Accordingly I partly allow this 
revision application, set aside the judg- 
ment and decree by the court below and 
send the case back to the Small Cause 
Court, Gwalior for disposal of the suit 
on merits. The costs of this revision will 
be easy. Costs hereafter will abide the 
result, 

Application partly allowed. 
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(GWALIOR BENCH) 
C. M. LODHA, J. 

Bhagwantrao Deorao Patil, Applicant 
v. Mohammad Khan Asgar Khan, Oppo- 
site Party. 

Civil Revision No. 72 of 1972, D/- 6-1- 
1977.* 

(A) Limitation Act (1963), Art. 37 — 
Bond payable in 10 monthly instalments 
— No provision that on default of one 


or more instalments whole amount 
would become due — Suit for recovery 
of whole amount — Cause of action ac- 


crues after expiry of 10 months. 
(Paras 7, 8) 
(B) Interest Act (1839), S. 2 — Penal 
interest — Bond payable in instalments 
— Interest payable at Rs. 11 for each 
month irrespective of fact whether part 
payment was made or not — Held, the 
clause was penal and the defendant was 
entitled to be relieved of the clause — 
Interest at 6% allowed. 


(Para 9) 

Cases Referred: Chronological Paras 
AIR 1963 All 278 5 
AIR 1959 Mad 82 8 
A. R. Naokar, for Applicant; R, D. 


Jain, for Opposite Party. 

ORDER:— This is a plaintiff’s revision 
against the judgment and decree dated 
23rd September, 1971 by the Second 
Additional District Judge, Gwalior exer- 
cising the powers of Small Cause Court. 

2. The plaintiff filed a suit for reco- 
very of Rs. 700 principal and Rs, 300 in- 
terest, total Rs. 1,000 on the basis of the 
suit document dated 18-9-1966 Ex. P-1. 
It is not in dispute before me that the 
document in question was executed by 
the defendants for consideration. The 
only question canvassed before me is 
whether the suit for the whole of the 
principal amount is within limitation 





*(Acainst decree of R. P. Jain, IInd Addl. 
Dist. J., Gwalior, D/. 23-9-1971.) 
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because the lower court has decreed the 
suit for Rs. 70 only in respect of what 
has been described by it as the last 
instalment. 


_3. In order to appreciate the point of 
limitation argued before me it would be 
proper to narrate the conditions regard- 
ing repayment contained in the bond 
x, P-1:— 


(1) that the amount shall be paid with- 
in ten months, 

(2) the monthly interest on the amount 
will be Rs, 11 and this amount of interest 
will be payable till the whole amount is 
paid up, and 

(3) the amount will be paid by month< 
ly instalments of Rs. 70 each. 

4. The lower court has held that the 
suit document is a bond payable by in- 
stalments and since it does not provide 
that on default of one or more instal- 
ments the whole amount shall be due, 
the case will be governed by Art, 36 and 
not by Art. 37 of the Limitation Act, 
1963. In this view of the matter it fur- 
ther held that the cause of action in re- 
spect of each instalment arose on the 
date it became due and was not paid. 
Hence since the suit was instituted on 
17-1-1970, only the last instalment was 
held to be within limitation and the 
suit was decreed for Rs. 70 only. 

5. The contention of the learned coun- 
sel for the petitioner is that the suit is 
governed by Art, 37 of the Limitation 
Act and not Art. 36. In the alternative 
he has argued that the case would he 
governed by Art, 28 inasmuch as period 
of payment has been specified. His con- 
tention is that the cause of ‘action for 
bringing the suit for the whole amount 
due on the bond accrued to the plaintiff 
on the expiry of ten months from the 
date of the execution of the document. 
Reliance hag been placed on AIR 1963 
All 278. 


6. On the other hand Mr, R. D. Jain, 
learned counsel for the non-~petitioner 
has supported the findings of the trial 
court. 

7. On a careful examination of the 
contents of the bond Ex. P-1, I find that 
the right to recover the whole amount 
of the bond accrued to the plaintiff only 
upon default of payment of all the instal- 
ments and he could not have brought the 
suit for the recovery of the whole 
amount before the expiry of ten months 
from the date of the bond. The present 
is not a suit for recovery of instalments 
having fallen due and, therefore, time 
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could not run from the date on which 
each instalment fell due. jt would not be 
reasonable to hold from the terms of 
the bond that the creditor after having 
acquired the right to recover the whole 
amount waited till the date of the last 
instalment nor it is a case of there bemg 
an option to the creditor to bring ihe 
suit for the whole amount on default of 
payment of any one or more instalmerts. 

8. The principle laid down in AIR 
1959 Mad 82 relied upon by the learred 
counsel for the non-petitioner has no 
application to the facts and circumsten- 
ces of the present case as there is no 
provision in the suit document in the 
nature of extension of the period of ccn- 
tract. On the other hand, in my opinion, 
the plaintiff had no right to bring the 
suit for the whole amount or a part of 
it before the expiry of ten months from 
the date of demand. In this view of ihe 
matter the cause of action accrued to 
the plaintiff after the expiry of ten 
months from 18-9-1966 that is on 18-7- 
1967 and the suit has been brought wi-h- 
in limitation on 17th July, 1970. 

9. As regards interest, the stipulation 
in the bond is that Rs. 11 will be psy- 
able as interest for each month irr2s- 
pective of the fact whether any part 
payment is made or not. This is undou3t- 
edly penal and the defendant is entitied 
to be relieved of the penal clause. ‘The 
reasonable rate of interest, in the cr- 
cumstances, would be 6 per cent.. per 
annum, 

10. Accordingly, I allow this revision 
application and modify the judgment and 
decree by the trial court by enhancing 
and decreeing the plaintiff's suit or 
Rs. 700 principal and interest at 6 per 
cent. per annum from the date of the 
bond that is 18th September, 1966 -il 
realisation. I further direct that ihe 
defendant shall pay costs of the trial 
court to the plaintiff but the costs of 
this revision application will be easy. 

Revision allowed. 
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G. P. SINGH AND C. P. SEN, JJ. 

Radheshyam Gupta, Appellant v. Smt. 
Laxmi Bai, Respondent, 

Misc. (First) Appeal No. 148 of 1876, 
D/- 14-1-1977.* 


*(From order of R. K. Shukla, Dist. J., 
Damoh, D/- 26-7-1978.) 
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Hindu Marriage Act (25 of 1955), S. 28 
(as substituted in 1976) and S. 24— Hindu 
Marriage (Amendment) Act (1976), S. 39 
(1) (i) — Right of appeal — Order pass- 
ed after coming into force of Amending | 
Act on application under S. 24 filed be- 
fore that Act — Appeal against that 
order, incompetent. 


Section 28 as substituted by the am- 
ending Act does not provide for any ap- 
peal against orders passed under S. 24. 
Section 39 of the Amending Act requires 
a pending proceeding to be dealt with 
and decided as if it had been instituted 
under the Hindu Marriage Act as am- 
ended by the Amending Act. The pro- 
ceeding under S. 24 which has been filed 
prior to Amending Act is to be treated as 
instituted under the Hindu Marriage Act 
as amended; therefore, the new S, 28 
will govern the rights of appeal of the 
parties, It is true that factually when 
the application under 5. 24 was made, 
the right of appeal did accrue to the 
appellant in accordance with old S. 28, 
but S. 39 of the Amending Act read with 
new S. 28 has taken away that right. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1957 SC 540 2 


D. C. Jain, for Appellant; S. S. Jha, for 
Respondent. 

SINGH, J.:— This is an appeal by the 
husband against an order dated 26th 
July 1976 by which the trial court has 
allowed maintenance’ at the rate of 
Rs, 100 per month to the wife under 
S. 24 of the Hindu Marriage Act, 1955. 
By the same order, the trial Court has. 
also allowed Rs. 200 for expenses of the 
suit. 


2. Shri Jha, learned counsel for the 
respondent raised a preliminary objec- 
tion before us that this appeal is not 
maintainable in view of the amendments 
made in the Hindu Marriage Act by Act 
68 of 1976. Act 68 of 1976 came into force 
on 27th May, 1976, Section 28, as amend-~ 
ed by this Act, does not provide for any 
appeal against an order made under S. 24. 
The application under S. 24 in this case 
was, however, made sometime in 1975 
before coming into- force of the amending 
Act. Section 28 as it then stood permitted 
an appeal against all decrees and orders 
and, therefore, an order made under Sec- 
tion 24 was then appealable. It is well 
settled that the right of appeal accrues 


‘on the date of institution of the original 
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proceeding and is presumed to be not 
affected by a subsequent change in law 
unless a contrary intention is expressed 
by the legislature (Garikapati v. Subbiah 
Choudhry, AIR 1957 SC 540 at p, 553). 
The right of appeal accrued in this case 
in 1975 when the application under S. 24 
was made. The question to be decided by 
us is whether the amending Act expresses 
the intention to take away this right. 


3. Section 39 of the amendirg Act 
{Act 68 of 1976), which is relevant on 
this point, reads as follows: 


“39. Special provision as to pending 
cases— 

(1) All petitions and proceedings in 
causes and matters matrimonial which 
are pending in any court at the com- 
mencement of the Marriage Laws (Am~ 
endment) Act, 1976, shall be dealt with 
and decided by such Court— 


(i) if it is a petition. or proceeding un- 
der the Hindu Marriage Act, then so far 
as may ‘be, as if it had been originally in- 
stituted therein. under the Hindu Marri- 
age Act, as amended by this Act; 

(ii) If it is a petition or proceeding un- 
der the Special Marriage Act, then so far 
as may be, as if it had been originally 
instituted therein under the Special Mar- 
riage Act, as amended by this Act. 


(2) In every petition or proceeding to 
which sub-section (1) applies, the court 
in which the petition or proceeding is 
pending shall give an opportunity to the 
parties to amend the pleadings, in go far 
as such amendment is necessary to give 
effect to the provisions of sub-sec, (1), 
within such time as it may allow in this 
behalf and any such amendment may 
include an amendment for conversion of 
a petition or proceeding for judicial sepa- 
ration into a petition or proceeding, as 
the case may ‘be for divorce.” 


4. It will be seen that because of Sec- 
tion 39 (1) (i) a proceeding pending at 
the time when the amending Act came 
into force is to be “dealt with and decid- 
ed as if it had been originally instituted” 
under the Hindu Marriage Act as amend- 
ed by the amending Act. A proceeding 
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pending at the time when the amending 
Act came into force was not in fact ori- 
ginally instituted under the Hindu Marri- 
age Act as amended by the amending 
Act. However, because of the fiction 
created by S. 39 (1), it has to be dealt 
with and decided as if jt had been insti- 
tuted under the Hindu Marriage Act as 
amended by the amending Act. The man- 
date contained in this provision is in 
terms directed to the Court where the 
proceeding is pending, but when an order 
made in any such proceeding is taken 
up in appeal, the appellate Court must 
naturally decide the appeal on the same 
basis because the appellate Court has to 
apply the same law which the trial Court 
was bound to apply, We have earlier 
stated that a right of appeal vests in a 
suitor at the institution of original pro- 
ceeding in accordance with the law then 
in force. Now when 5S. 39 requires a 
pending proceeding to be dealt with and 
decided as if it had been instituted under 
the Hindu Marriage Act as amended by 
the amending Act, we have to see the 
Act as amended for the purpose of seeing 
what right of appeal vested in a party. 
As noticed before, S. 28 as substituted by 
the amending Act does not provide for 
any appeal against orders. passed under 
S. 24. The proceeding under S, 24 with 
which we are concerned is to be treated 
as instituted under the Hindu Marriage 
Act as amended, therefore the new 5. 28 
will govern the rights of appeal of the 
parties and as this section provides no 
appeal against orderg passed under §. 24, 
the appellant cannot appeal to this Court. 
It is true that factually when the appli- 
cation under S. 24 was made, the right 
of appeal did accrue to the appellant in 
accordance with old S 28, but S. 39 of 
the amending Act read with new S. 28 
has taken away that right. For these rea- 
sons, the preliminary objection raised by 
the learned counsel for the respondent 
succeeds, 


5. The appeal fails and is dismissed 
but without any order as to costs. 


Appeal dismissed, 


en a 
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Sundareswaran, N,v. M/s, Sri Krishna 

Refineries (Apr) 109 

Syed Mohammad Bukhari, M. S5. M, v. 
Director of Enforcement, New Delhi 

Å (Jan) 23 


Thirumalaiswamj Gounder v. Parvathi- 

ammal (died) oa (Feb) 40 
Tiruvallurammal v, Kullachiammal 

. ` (Sep) 283 

U, Foam Pvt. Ltd, v. Asstt, Registrar of 

Trade Marks, Madras (Dec). 414 


V. Nataraja Iyer v, Arunachalam 
ao (Mar) 67 
Vaiyapuri Gounder-v. Kalianna 
(Aug) 247 
Veerayya Pillai v, K, Ramanatha Iyer 
(Sep) 263 


asemani 


SUBJECT INDEX 


Adverse possession — See Limitation Act 
(1963), Art. 65 (Nov) 
Arbitration Act (10 of 1940), S. 11 
= Arbitrator named in arbitration agre- 
ment — Power of Court to appoint arki- 
trator in place of such named arbitrator 

(Jan) 30 
mS, 33, Proviso — Power of Court to 
take additional evidence -—— Dispuie 
‘about validity of arbitration agreement 
-—- Court is empowered to take furth=2r 
evidence when contradictory affidavits 
are filed (Sep) 252A 
——S, 34 — Suit for dissolution of parta 
nership — Ex parte order of appoint 
ment of receiver — Application to sus- 
pend ex parte order if amounts to sup- 
mission to jurisdiction of Court, A-R 
1971 Bom 231, Dissented from 


(June) 189 
——S, 34 — Application for stay under 
S. 34 — Existence of arbitration agree- 


ment in dispute — Court ought to decida 
existence of valid agreement. first 
(Sep) 253B 
Benamj -—- Benami transaction — Sea 
T, P. Act (1882), Ss, 53, 101 
——Rights of real owner — Decision in 
a proceeding against benamidar — WI:24 
ther binding on the real owner (Oct) £92 
Carriage of Goods by Sea Act (26 of 
1925), Art. IV, S. 2 (c) — “Perils, den- 
gers and accidents of the Sea or other 
navigable waters” — What . constitute, 
(Decision of N. S. Ramaswami J. in C. S, 
No. 3 of 1968 (Mad), Reversed) 
i (Apr) 191 
Civil Procedure Code (5 of 1908) 
S5. 11 — See 
(1) Benami — Rights of real owner 
7 _ (Oct) 292 
(2) Houses and Rents — Tamil Nedu 
Buildings (Lease and Rent Con- 
trol) Act (1960), S. 10 (Nov) 379 


——Ss. 19 and 20 — Place of suing — 
5. 20 is subject to S. 10 — Suit for’ ccm- 
pensation for wrong done to person — 
Forum (Sep) 258 
——S. 20 — See Ibid, S. 19 (Sep) 258 
——S. 24 — Powers of Court under — 
Transfer of suit — Convenience of par- 
ties is one of criteria (Jan: 27 


——S. 44-A — Decree passed by Ccurt 
in reciprocating territory — Judgment- 
debtor adjudged insolvent subsequent to 
passing of decree — Execution of decree 
in India (July) 199A 
——S, 47 — See also Benami — Rights 
of real owner 
S. 47 — Tamil Nadu Buildings (Lease 
and Rent Control) Act (1960),.S. 1C — 


ee 





-Cution stage 


(Oct) 292- 


Civil -P. C. (contd.) 
Objection to execution of decree for 
possession — Can be raised even at exe~ 
(July) 218A 
r——S. 47 — Bulls of judgment-debtor 
attached and placed in custody of surety 
- Release of bulls on satisfaction of 
decree =— Surety preferring claim for 
reimbursement towards feeding charges 
— Maintainability (Nov) 338A 
——S, 47 — Judgment-debtor paying 
decreta] amount and seeking release of 
bulls — Delay caused by Court in hand- 
ing over bulls — Suit by judgment-deb-~ 
tor for compensation for deprivation 
of use of bulls — Maintainability 

(Nov) 3385 


. e—-S, 47 (1) — Scope — Liability of 


jJudgment-debtor to hand over possession 
of property as it was on date of decree 
— Extent of (Dec). 411 
~———S. 54 — Suit for partition — Court 
has ample jurisdiction to determine 
Shares and its extent vis-a-vis parties 
entitled — The decree passed cannot be 
Set aside except for fraud or total lack 
of jurisdiction. AIR 1976 Mad 311, Re- 
versed (Oct) 302 
m——-, 60 (1), (i) — Provincial Insolvency 
Act (1920), S. 28 (5) — Property of in- 
solvent exempted- under S. 60 (1) (i), 
Civil P. C. is not liable to be attached 
under S, 28 (5) of Provincial Insolvency 
Act (June) 162B 
~———S. 92 — Modification of Scheme — 
Permissible only if it is provided by the 
Scheme itself or does noj result in 
amendment of the decree, ATR 1948 Bom 


146, Diss, (Sep) 287 — 
———S. 96 — Appeal — Competency to 
file (Jan) 25 


~——S. 100 — Suit for dissolution of part- 
nership and accounts — Findings in res- 
pect of debits and- quantum of profit 
earned are findings of fact—No interfer- 
ence in second appeal (Oct) 324A 
-~——S. 100 — Second appeal against con- 
sent order —— Maintainability of 

(Dec) 402A 
——S. 100 (1) (c) — Substantial error 
or defect in procedure — Question of 
fact — Onus of proof — Onus placed on 
wrong party by appellate Court — Defect 
in procedure, substantial to warrant 
interference in second appeal (Aug) 255 


——S. 104; O. 21, R. 72 — Order grant- 
ing or refusing to grant to the decree- 
holder leave to bid and set off in an 
execution sale — Not appealable 

(Nov) 358A 
-——Ss. 151, 152 — Amendment of decree 
— Suit for dissolution of partnership — 
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Civil P. C. (contd.) 
Preliminary decree not stating shares of 
parties as required by O, 20, R, 15 ‘and 


Appendix D, Form 21 — Mistake can be’ 


rectified under Ss. 151, 152- -(May) 140 

(May) 140 
———O. 1, R. 3 ~—- Necessary parties — 
Suit for declaration that the Revenue 
sale was void — Existence of arrears of 
land revenue also disputed in the same 
suit — Government not made party to 
the suit — Held, that Government was 
. & necessary party (June) 185 
=Q. 1, R. 9 — Misjoinder of parties 
and causes of action — Common ques- 
tions of fact and law arising, single suit 


against all such persons would not be 


bad for misjoinder (Nov) 347A 
———0. 5, R, 9 (1) and (2) — Service of 
summons by post — Receipt denied — 
Ex parte order — Effect (July) 221 
“0. 5, R. 17 — Service by affixture 
—~ When can be resorted to (Nov) 358B 
——0, 5, R. 20 (2) and 0.9, R. 13 — 
‘Duly served’ -— Substituted service 
treated as sufficient by Court is due ser- 
Vice (Aug) 252B 
~—Q, 6 R. 2 — Alternative reliefs — 
Plaintiff securing one of two alternative 
reliefs — Appeal seeking other relief — 
Not maintainable (July) 223 
———0O, 6, R. 17 — Amendment of plead- 
ings — When to. be allowed — Second 
limb of the rule ig mandatory — Test 
for allowing amendment (Nov) 368 
———QO. 9, R., 13 —- See also Ibid, 0.5, 
R. 20 (2), (Aug) 252B 
——-), 9, R. 13 — Defendant absent on 
date of hearing — Court décreeing suit 
under’O. 17, R. 3 by setting defendant ex 
parte — Application under O., 9, R. 13 
maintainable (Apr) 108 
—~——-O. 9, R. 13 — Setting aside ex parte 
decree — Grounds for (Aug) 252A 
————-. 9, R. 13 — Sufficient cause for 
non-appearamce — What constitutes — 
Absence of knowledge of proceeding — 
If and when constitutes sufficient cause 

(Aug) 252C 
——-O, 20, R, 15. — Partnership Act 
(1932), S. 46 — Firm carrying on busi- 
ness outside India — Suit for dissolution 


of partnership and accounts — Determi- 
nation of foreign exchange rate — Rele- 
vant date (Oct) 324B 


-———O. 20 R. 15 and O. 26, R. 11 — Suit 
for dissolution of partnership and ac- 
counts — Appointment of Commissioner 
~~ Commissioner’s fee — Direction that 
entire Commissioner’s fee to be borne by, 


Civil P. C. (contd) : 
second defendant, held, not proper — 
11/16 share fee had to be borne by plain- 
tiff, first and third defendants who were 
L. Rs, of the partner who had 11 annas 
Share —- Second defendant who had five 
annas share was bound to bear only 5/16 
of fee (Oct) 324C 
——O. 21, R: 63 — T., P, Act (1882), - 
5. 6 (e) — Limitation Act (1963), Arts, 64° 
and 65—Guardiang and Wards Act (1899), 
S. 30 — Sale of minor's property by 
guardian without Court’s sanction — 
Effect . (Sep) 263 
——O, 21, R. 63—Limitation Act (1963), 
Arts, 64 and 65 — B in possession of A’s 
property under void sale — C attaching 
property im execution of decree against 
A — Claim filed by B dismissed — Rights 
of parties (Sep) 266 
—O, 21, R, 72 — See also Ibid, S. 104 
- (Nov) 358A 
-——O, 21, R. 72 — Absence of notice to 
Judgment-debtor vitiates an order grant- 
ing leave to bid and set off to the decree- 
older (Nov) 358C 
——O, 21, R. 96 — See Limitation Act 
(1963), Art, 65 (Nov) 347B, C 
-—O, 23, R. 3 — Fraud or undue in- 
fluence—-When can be grounds for ques- 


tioning a compromise (Dec) 402B 
——O, 26, R, 11 — See Ibid, O. 20, 
R. 15 (Oct) 324C 


—O. 34,'R. 10 — Sale under mortgage 
decree —- Application by J.D, to set 
aside sale — Compromise—J, D. allowed 
to pay in 3 instalments—Interest charge- 
able on failure to pay — Interest not 
a claim arising out of mortgage . 
(Feb) 53 


——O. 34, R. 11 — Interest on the cost 
of suit — Mortgagee. is not entitled to 
interest on the costs of the suit 
(Aug) 238B 
——QO. 38, R. 5 —. Attachment before 
judgment —- It would not become in- 
effective after passing of decree permit- 
ting judgment-debtor to pay decretal 
amount in instalments (Nov) 339 
—O, 40, R. 1 — Valid order appoint- 
ing receiver without time limit — Re- 
ceiver has to take charge and discharge 
his duties as directed by Court 
; l (July) 202A 
-—O, 40, R. 1 — Suit by public trust 
against cultivating tenants of inam land 
for declaration and perpetual injunction 
— Appointment of Receiver, if and when 
“just and convenient” - (July) 202B 


/-—O. 41, R. 1 — Correctness of state~ 


ment in judgment — Not open to chal- 
lenge in appeal - (Mar) 72B 
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Civil P. C. (contd.) oe ae 

——O, 41, R. 1 — Grounds: -of appeal — 
New grounds — Plea of Tès judicata 
taken first time- in- -appeal-—" Admissi< 
bility - : (July) 209C 


Commissions of Taquiry Act (60 of oo 
S. 3 — See also 
(1) Constitution. of India, ‘Art, 1: 
` (June) 192A 
. (2). Tamil N du’ Public Men (Criminal 
Misconduct). Act . (2_ of 1974), S. 29 
‘(June) 132E 
———-S, 3 — Matters of public importance 
— Vast acquisition of wealth by Sate 
Ministers —' Held matter of- enquiry is 
of public importance . (Jun) 122B 
Compromise — Second- appeal against — 
‘Maintainability — See C. P.C., S5. -1€0 
——Setting aside — Grounds _ — , Sea 
Cc. P.-C. O. 23, R. 3° T 
Constitution ‘of India, Arts, 1 and 248 — 
Commissions of Inquiry Act (1952), 5.3 
— Allegations ‘of . misconduct ageinst 
State Ministérs —- Union Government 


has power ` to . appoint- - commission 
of enquiry: under: S; 3i " (June) 182A 
r—Art, o sha 


See’ Ibid, Art. 254 (21 ` 

e (Oct): 310A (ŒB) 
—Art, 15 “a. i— _ Discrimination on 
ground of- religion — Person ' ‘complain 
ing must be directly. aad (May) 137 
——Art, 19. (1) (g)—Suspension: of rights 
to enforce ' fundamental ‘Tights . ‘during 
emergency —— Money lending and pawn 
broking if covers . (May): 153C 
———Art,- 31'— See Debt Laws — Tamil 
Nadu Debt :Relief Act: (President’s: Ac;.31 
of 1976), S. 1 (May) 153E 
——Art, 77: (1) and (2) —: Provisions are 
only directory and- mot. mandatory 
Courts. entitled to raise presumption. of 
regularity of official acts.in: absence -of 
evidence to, the contrary; , (June) 192C 


———Arts, 132, 133 — Leave to appeal to 
Supreme’: Court’ == Requirements of .— 
Substantial. question of law — Interore- 
tation of...’ (May) 160 
-———Art, 133—See. Ibid, S, 132— (May) .160 
——-Art, 226 — See also `.. 
(1) Imports and Exports 


— 


& ae, . « J 
_ Control Act 


(1947),-S. 3. - (Nov) £77B 
: KON Tamil. Nadu Port. Test Act, (1905), 
-o 87742 (Feb) 6l 


——ATt, :226 — Procedure == Verification 
-of allegations in writ Denoi — Practice 
of Madras, High Court- _ (June), 192D 


Art, 245 — Law faving: ‘extra-terri- 
torial operation—Such law  not--: invalid 
‘merely ‘because of incapability of its en- 
. forcement ‘outside ‘territories. of- India , 

= lh ene a 386C (FB) 


Constitution, of India (contd.) 
Art, 248. ‘= See Ibid, ‘Art. T ` 
“2 (June): 192A 
ae -254 0), 14—Tamil Nadu Public 
Men. (Criminal: Misconduct) Act (2 of 
1974), is: not repugnant to Penal Code 
(1860), Cri, P, C. 1973, Prevention of 
Corruption Act (1947), and Criminal Law 
(Amendment) Act (1952) — Act not dis- 
criminatory (Oct) 310A (FB) 
——Art. 301 — See Debt ae — Tamil 
Nadu Debt Relief Act (1976), S 
(May) 153B 
-——Art, 304 — See Debt Laws — Tamil 
Nadu Debt Relief Act (1976), S, 1 
: (May) 1538B 
—Art, 359 (1) — Presidential order 
under -— Bar created by Art. 359 (1) ap- 
Plies not only to writ, proceedings under 
Art, 32 or Art. 226 but also te all pro- 
ceedings including ‘those under Criminal 
Py, - (Dec) 386A (FB) 
——Art.. 359 (1) ~~ Presidential order 
D/- 16-11-1974. — Pétition under Crimi- 
nal P. C. challenging validity of procla- 
mation. under S, oe (1) —. Maintainable 
- (Dec) 386B (FB) 
Sch, T, List 2; Item 26 — See Debt 
Laws —-.. Tamil Nadu Debt Relief „Act 


(1976), S. 1 (May) 153B 
——Sch; 7,-List 2, Entry. 30 — See Debt 
Laws- —' -Tamil Nadu -Debt Relief Act 


(President’s Act-1976), S. 1 - (May) 153A 
Contract. Act (9 of 1872), S, 2 (1) — Ses 


TDid S-63- oie ie (Apr) 109A 
—S; T—Seg EE Act (1938), Pre. 
- (Nov) 381B 


=S eo Sè Tbid, $S. 18 (Nov) 381A 
——S, 18, 17, 23 — Contract of insur- 
ance — _Duty’ ‘of insured — Information 


within: special artes of insured —. 


Pperrure. from truth — Effect 


(Nov) 381A 
ae 93 - — ‘See Ibid, -S.18 (Nov) 381A 
—BS..55 — - See Ibid, S. 63 (Apr) 109A 


w—Ss, 63, 55: and. 2 (i) — Performance 
of. contract -= Postponement of right 


to claim’. performance unilaterally — 


‘Validity _ (Apr) 109A 
—~S, 65 — Claim in respect of partnér- 
ship | : agreement. — Agreement subse- 


quently- ‘discovered to be void — Parties 


‘ignorant. of. the legal position of agree- 
‘ment — ae was held maintainable 


(Aug) 243 
=s, 70, ` — "Compensation for mon-gra- 
‘tuitous act — Requirements _ (May) 147 
—§,"°130 —. Notice — Mode of service 
of — Parties laying down particular mode 


‘— Service to be in that mode — Wording 
-of other: sections” whether relevant 


in 


interpreting. 5, 130, (Sep) 274B 


” 
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CO-OPERATIVE SOCIETIES 
—Tamil Nadu Co-operative Societies Act 
(6 of 1932), S. 49 — See Co-operative 
Societies — Tamil Nadu Co-operative 
Societies Act (1961), S, 71 (Mar) 92 


—Tamil Nadu Co-operative Societies Act 
(53 of 1961), S. 25 (1) (b) — See Ibid, 
S. 73 (1) - (Mar) 70 
——S. 71 — Term “Wilful negligerce” — 
Meaning . (Mar) 92 
——S. 73 (1) — Arbitration claim under 
Section 73 (1) agairist Legal Representa- 
tives of deceased ex-President of Society 
Starting point of limitation 

(Mar) 70 


—-Tamil Nadu Co-operative Societies Rules 
(1963) ,R. 56 (2). Proviso — See Co-ppera~ 
tive Societies — Tamil Nadu Co-operative 
Societies Act (1961), S. 73 (1) (Mar) 70 





COURT-FEES & SUITS VALUATIONS 
—Tamil Nadu Court-fees and Suits Valua- 
tion Act (14 of 1955), Ss, 37 (1) and 
40 — Partition suit — Suit by junior 
member of joint family for partiticn and 
Separate possession questioning aliena- 
tion made by Karta — Court-fees S, 37 
applies — S. 40 is not attracted 

(Mar) 67 
——S. 40 — See Ibid, S, 37 (1) (Mar) 67 
Ss, 44, 52 — Appeal against decree 
awarding mesne profits — Plaintiff claim- 
ing mesne profits more than that ascer-~ 
tained by trial court — Court-fee to be 
paid (Oct) 289 
——S, 52 — See Ibid, S. 44 (Oct) 289 








Criminal Procedure Code (2 of 1974) 
S. 82 — See also Public Safety —— Conser~ 
- vation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (1974), 
S. 7 (1) (Dec): 386G (FB) 
——Ss, 82 and 397 — Revisional juris- 
diction of, High Court is discretionary — 
Proclamation under S. 82 by Magistrate 
on basis of satisfaction of State Govern~ 
ment under S. 7 (1) (e) COFEPOSA Act, 
1974 — No interference : 

(Dec) 3864) (FB) 
——S, 82 (1) See also Constitution of 
India, Art 359 (1) (Dec) 386B (FB) 
——S, 82 (1) — ‘Abscond’ — Meaning of 
— Person leaving India before order of 
detention was passed but continuing to be 
abroad with a view to avoid warrant of 
arrest is a person absconding 
(Dec) 386F (FB) 
——-§, 397 —See (1) Ibid, 5. 82 

(Dec) 386H (FB) 

(2) Constitution of India, Art. 359 (1) 

: (Dec) 3863 (FB) 


Criminal P. C. (contd.) 
~——S,. 401 — See Constitution of India, 
Art. 359 (1) (Dec) 386B (FB) 
~——S, 482 — See Constitution of India, 
Art. 359 (1) (Dec). 385B(FB) 
Customs Act (52 of 1962), S. 110 (2) Pro- 
viso and S. 124 (a) — Confiscatinn of 
goods seized — Due notice — Limitation 
—-Valid extension, W. P. No, 1789 of 
1976, D/- 22-4-1976 (Mad) Reversed. 
(Apr) 121 
——-S, 124 (a) — See Ibid, S. 110 (2) Pro- 
viso (Apr) 121 
DEBT LAWS , 
~—-Tamil Nadu Agriculturist’s Relief Act 
(4 of 1938), S. 8 (as amended br Act 
8 of 1973) — Effect of amendment of 
explanation (1) — All payments ere ad-. 
justed only towards principal (May) 145 
——S, 19 — See Ibid. S. 20. Proviso 
(Jan) 1B (FB) 
-——Ss, 20, Proviso and 19 — Interpreta- 
tion. of proviso to S. 20 — Does 
not provide limitation for appKcation 
under S. 19. AIR 1939 Mad 613 ard AIR 
1946 Mad 158 and C. M. A. No, £96 of 
1975 (Mad), Overruled (Jan) 13 (FB) 
w———5, 23-C (ag introduced by Amend- 
ing Act 8 of 1973) Benefit 
under —Not available in case of sale 
taking place after publication of Amend- 
ing Act 8 of 1973. C. M. A. No. 70 of 
1974 (Mad) and C. M. S. A. No. 130 9£1974 
(Mad), Overruled | (Jan) la (FB) 
-Tamil Nadu Debt Relief Act (Pre- 
sident’s Act 31 of 1976), S. 1 — Validity 
-—-Act is within competence of State 
Legislature (May 153A 
——5, 1 — Validity —- Act not violative 
of the provisions of Part XIII cf the 
Constitution (May) 153B 
——Ss, 1, 4 (e) and 12 — Harsh provi- 
sions of Act do not make the Act im- 
valid (May) 153D 
——S, 1 — Validity — Not violat.ve of 
Arts, 31 (1) and 31 (2) of Constitation 
f (May) 153E 
——S, 1 — Validity — Act is not viola- 
tive of Arts, 251 and 254 of the Ccnstitu- 
tion (May) 153F 
——S, 1 — Validity — Act does rot fall 
in List I of Constitution and is net bd 
(May). 153G 
——S, 1 — Validity (Mayr 153H 
——S, 4 (e) — See Ibid, S. 1 (May) 153D 
——S, 12 — See Ibid, S.1 (May) 153D 
—Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (10 of 1975), 
Ss. 3 and 4 — Proceedings contemplated 
under S. 3—Application by, auction pur- 
chaser for delivery of possession is not 
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Debt Laws—T.N. Indebted Agriculturis’s 
(Temporary Relief) Act (contd.) 
a proceeding falling under S. 3 — Hence 
need not be stayed under S. 4 (Mar) £6 
——§. 4 — See Ibid, S. 3 (Mar) 96 
—Tamil Nadu Indebted Persons (Tem- 
porary Relief Act (48 of 1975), S. 2 (2)-— 
Indebted person — What creditor has to 


prove to negative the plea of indebted 
person ` (Mar) 9) 
Deed — Construction — Principles of 


— Deed speaking by itself but spee:h 
likely to affect some parties to it — 
Construction of - (Mar) 83A 
Divorce Act (1869), S. 36 — AH- 
mony pending suit — Place of residenza 
of wife is not relevant (Dec) 4054 

. 36 — Alimony pending suit — 
Possession of independent means by wife 
would be relevant factor (Dec) 409B 
Evidence Act (1 of 1872), S. 57 — 


Judicial notice —- Prevalence of econo- 
mic depression — Court can take judic.al 
motice ; (Feb) 34B 
——S, 101 — See T. P, Act (1882), S. 53 

(Jan) 19 


———Ss, 101-104°— See Limitation Aet 
(1963), Art, 61 (a) (b) (Feb) 34A 
——S. 112 — See Muslim Personal Law 


(Shariat) Application Act (1937), S. 2 

(Jun) 182 
——$. 114 — See Registration (1998) 
S. 17 (1) (b) (Oct) 298 


——S. 115 — See also Imports and Ex- 
ports Control Act (1947). S.3 (Nov) 377A 
——S.. 115 — Widow granted life estate 
in land in lieu of maintenance — Ad- 
mission by a person that widow’s daugh~ 
ter was also entitled to the properties 
along with her mother — Death’ of 
widow — Such person is not estcp- 
ped from questioning daughter’s title 
(Feb) 34B 
———S, 116 — Jus tertii when availsble 
— Tenant inducted by landlord but as- 
serting title of Municipality to the leased 
property — Question of title between 
landlord and Municipality not yet decid- 
ed — Tenant is estopped from denying 
landlord’s title (May) 138 


Foreign Exchange Regulation Act (7 of 
1947), Ss. 4 (1) and 5 (1) — Applicability 
— Permanent resident of India staying 
abroad temporarily — Contravention of 

Act abroad — Act will apply to him 
(Jan) 23A 

—-5, 5 (1) — See also Ibid, S. 4 (1) 
(Jan) 23A 
Contravention of — 
for — Procedure to be followed 
(Jan) 23B 





S. 50) — 
Charges 


General ` Clauses 


Foreign Exchange Regulation Act (1947) 
(contd.) 
——S. 5 (1) — Contravention of — 
When comes in (Jan) 23C 
Foreign Exchange Regulation Act (46 of 
1973), S. 41 — Right to retain seized 
documents —- Enforcement Directorate 
commencing proceedings after expiry of 
one year from date of seizure —- Whether 
Enforcement Directorate could retain the 
documents pending adjudication proceed~ 
ings — (W. P. 6771 of 1975, D/- 16-7-1976 
(Mad), Reversed) ' (Sep) 279 
Foreign _Exchange Regulation Rules 
(1952) R. 3 (3) — See Foreign Exchange 
Regulation Act (1947), S. & (1) . 
. (Jan) 23B7 
S. 2 (23) — Government means Cenzral 
as well as State Government — See Pub- 
lic Safety — Conservation of Foreign 
Exchange and Prevention of Foreign 
Activities Act (1974), S., 3 
-~ (Dec) 386E (FB) 
——S. 6 — Execution of decree — Old 
Act and new Act providing for different 
points when limitation would start to 
run — Old Act held was applicable and 
not mew Act (Jun) 175 
Guardians and Wards Act (8 of 1890), 
S. 28 — See Hindu Minority and Guar- 
dianship Act (1956), S. 9 (5) (Oct) 304B 
——S. 30 — See Civil P, C. (1908), O., 21. 
R. 63 (Sep) 263 
Hindu Adoptions and Maintenance Act 
(78 of 1956), Ss. 19 and 22 — Right of 


` widow against her father-in-law who is 


in possession of entirety of coparcenary 


properties — Effect of her remarriage 

: (Nov) 372 
.———S. 22 — See Ibid, S. 19 (Nov) 372 
Hindu Law — Appointment of guar- 
dian for minor legatees — Hindu 


mother appointing guardian for her minor 
legatees to the exclusion of natural guat- 
dian, the father — Permissibility 

; (Oct) 304A 
—Debts contracted by Karta for business 
-— Business not ancestral but started by 


Karta — Share of coparceners in joint 
family property ‘mot liable. Case law ref. 
© (Jun) 171B 


—Joint family — Acquisition —- Purchase 
of property in the mame of wife by hus- 
band’s“ money — No presumption that 
property becomes joint family property 
—— Burden of proof is on person asserting 
jointness (Feb) 38A 
-—Joint family property — Proper- 
ties under convenient and’ 
rate enjoyment of member 
suant to scheme -— House 


pur-. 
con- 


sepa- . 


10 


Hindu. Law (contd.) 

structed by member out of income of 

such property is joint family property 
(Nov): 353 

-~Property acquired by Karta — Onus on 

Karta to prove that property wag acquir- 

ed by separate funds (Jun) 171A 


—- Provision for marriage of daughters — 


Daughter married after filing of partition . 


suit — Amount expended for marriage to 
be provided by joint family: AIR 1950 
Mad 274 Nat. F. (Jun) 171C 
-—Succession — See Hindu Succession Act 
(1956), S. 8 (Aug) 228A 
Hindu Minority and Guardianship Act 
(32 of 1956), S. 5 (bì) — See Ibid, S. 9 (5) 


(Oct) 304B4 - 


——S. 8 (2) — See Ibid, S. 9 (5) 

(Oct) 304B 
———5. 8 (3) — Right to avoid guardian’s 
alienation — Not a personal right of a 
minor — Transferee of a minor can 
equally sue for avoidance of guardian’s 
alienation (Apr) 127 (FB) 
——Ss, 9 (5), 8 (2), 5 (b) — Guardians 
and Wards Act (1899), S. 28 — Power of 
testamentary guardian to sell minor's 
property — Restriction — Guardian can- 
not sell minor’s property without prior 
sanction of Court (Oct) 304B 
Hindu Succession Act (30 of 1956), 
S. 2 (1) (c) read with S. 4 (1) — Appli- 
cability of Act to Christians in State of 
Pondicherry _ (Sep) 270 
———Ðs, 8, 14 and 15 — Applicability — 
Last male holder dying intestate leavin 


behind widow and daughter A — Death ` 
leaving . behind ` 


of A as limited owner 
son, daughter and children of deceased 
daughter — Determination of heirs to her 
estate (Aug). 228A 
——5S. 14 — See Ibid, S. 8 (Aug) 228A 
~———5, 14 (1) and (2) — Limited estate — 
Enlargement of —- Widow getting land in 
lieu of maintenance to enjoy usufruct 
therefrom — No pre-existing right in the 
land — Estate created is only a life 
estate — Sec. 14 (1) cannot be invoked 
to claim enlargement of estate 

i (Feb) 64A 
=o. 15 — See Ibid, S. 8 (Aug) 228A 
-——5, 19 (b) — Family of deceased con- 
sisting- only female members — Portion 
of family property alienated by widow 
,=~- Alienation, held, not binding — 
Equitable rule to safeguard interest of 
alienee — Applicability (Feb) 40A 

HOUSES AND RENTS 

~-Tamil Nadu Buildings (Lease and Rent 


Control) Act (18 of 1960), S. 10 — See also 
Civil P, C. (1908) S. 47 (Jul) 218A 


'viso — Effect 
‘Interest Act (32 of 1839), S. 1 —No-con- 
_tract between parties ‘regarding payment 
`- of interest — Plaintiff is 
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Houses & Rents — T. N. Bldg. (Lease & 
_ Rent Control): Act (contd). ve 
-——S, 10 (Before Améndment Act-23 of 
1973) — “Tenant” — Legal representa- 
tives without status of tenant — Can- ` 
not claim benefits of S. 10 ` (Jul) 218B 
— 5s; 10 & 30 — Suit for possession in 
respect of exempted premises — Amend- 
ing Act 23 of 1973 during pendency~tak- 
ing away the exemption prospectively 
— Duty of court to consider change in; 
substantive law while passing decree `: 
' s; (Oct)- 327 
—S, 10 — Eviction suit — Common 
Judgment on matters which are totally 
distinct -and separable — Appeal against 
part of judgment — Subsequent appeal ir 
respect: of other part -— Maintainability 
-- (Nov)-379 
——Ss. 11, 25 — Power of High Court to 
exercise jurisdiction under S. 11 while 
exercising revisional jurisdiction ‘(Feb) 55 


—-S, 14 (2) (b) —~-Undertaking by 
landlord given after order of eviction 
— Validity of — Time. granted by Rent 
Controller for filing such undertaking 
— Undertaking is. in -proper- compliance 
with provisions of the section.” (Feb) 52A 
—S§, 25 — See Ibid, S, 11 - <i (Feb)-55 | 


—S, 29 — Exemptions — Order of 
Home Department granting -exemption-to 
Government premises at instance of-an- 
other Department — Not necessarily —a 
biased order - | ++. (Jan) 28 
S. 30 — See Ibid. S. 10, + (Oct)7327 





~ 


Imports and | Exports Control Act 
(18 of 1947), 5. 3 — Release order made 
by Joint Controller under mistaken be- 
lief that conditions, for itg issue were 


satisfied — Authority can ~ corrėct” ‘its 
mistake — Doctrine of equitable estop- 


pel does not apply . (Noy).-377A 
——S, 3 — Constitution of India Art. :226 
— Joint Controller issuing release order 
in favour of petitioner without. cancell- 
ing Cols. 7. and 9. — He has.. power to 


- withhold it’ from issuing -in final.. form 
.-— Mandamus cannot issue, (Nov) 377B 


Insurance Act (4-of 1938), Pre: — Life 
Insurance -—- Contract of insurance .in- 


‘volving married lady when not acceptable 


fo. lt =. 14(Nov) 381B 
‘——-§, 44 (2) — Proviso (as applicable to 
L. I, €.):—~-: Nomination -under :the—Pro- 
(Mar) 72A 


entitled 
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Interest Act (contd.) 
to claim interest at 6% per annum 
: (Feb) 565C 


International Law — Protective jurisclic- 


tion of State over foreigners — Nature 
and extent of (Dec) 386D (FB) 
International Law (Private) — Adjudica- 
tion of insolvency in Foreign Court — 
Property of insolvent in another country 
governed by doctrine of lex situs — 
Jurisdiction of Foreign Court 
ys (Jul) 199B 

Interpretation of Statutes — See (1) Civil 
P, C, (1908), O. 5, R, 9 (1) and (2) ` 
(Jul) 221 

(2) Contract Act (1872), S. 130 
(Sep) 274B 

—Entries in legislative list — See Debt 


Laws — Tamil Nadu Debt Relief Act’ 


(President's Act 31 of 1976), S. 1 

(May) 153A 
Land (Acquisition Act (1 of 1894), S. 4 
(1) — Requirement of —- Whether it 1s 
necessary to incorporate the name of the 
individual land-owner in the Sec. 4 (1) 
notification - : (Sep) 272 
Limitation Act (9 of 1908), Art. 148 — 
Right to redeem — When accrues — 
Term fixed for payment held to be in- 
valid as a clog on redemption — Right 
accrues not from the date when term 
was held as invalid but from the date of 


mortgage itself (Oct) 297 
——Sch. 1, Art. 183 — See General 
Clauses Act (1897), S. 6 (Jun) 175 


Limitation Act (36 of 1963), S. 5 — See 


Ibid, S. 29 _  - (May) 142 
——S. 19 — Part payment on account 
of debt — It is sufficient acknowledg- 
ment of liability so as to “extend the 
- period of limitation (Feb) 56A 
——-Ss. 29 and 5 — Section 5 of 
Limitation Act would apply to 


application under S. 9 of Madras City 
Tenants Protection Act. (C.R.P. 2354 of 
1972 (Mad), Not followed) (May) 142 
-———-§, 31 — See General Clauses Act 
(1897), S. 6 `. (Jun) 175 
—Art. 61 (a) and (b) — Transfer by 
mortgagee — Transfer of absolute title 
in mortgaged property —- Suit by mort- 
gagor — Article 61 (b) applies 

i (Feb) 34A 
=——Arts, 64 and 65 — See Civil F.G 
(1908) O. 21, R. 63 (Sep) 263.266 
——Art, 65, Expin, (b) — Suit by Hindu 
for possession when right to possession 
is claimed on death of female Hindu — 
-Limitation as provided in Expln. Cl, (b) 
applies : ` (Aug) 228B 
Art. 65 — Delivery of symbclical 
possession interrupts adverse possession. 





Limitation Act (1963) (contd.) 
(AIR 1973 Mad 360 Held not good law 
in view of AIR 1954 Mad 760) 
(Nov) 347B 
—Art, 65 — Symbolical delivery of 
possession binds also legal representatives 
of the parties to the record (Nov) 347C 
—Art, 96— Word “Manager” 
Meaning — Wakf Board constituted 
under Wakf Act is a Manager — Suits 
can be filed by Wakf Board (Mar) 79A 
Art, 96 —Recovery of possession of 
immovable property — Starting point of 
limitation — Difference between this 
Article and Article 134-B of Limitation 
Act (1908) pointed out (Mar) 79B 
—Sch. I, Art. 136 — See General. 
Clauses Act (1897), S, 6 (June) 175 
Lunacy Act (4 of- 1912), S, 38 — See 
Ibid, S. 41 (Sep) 283 
‘5s. 41 and 38 — Issue of summons 
to lunatic before making order of inqui- 
sition — Held valid (Sep) 283 
Madras City Tenants Protection Act (3 of 
1922) — See under Tenancy Laws, 
Madras City Municipal Corporation Act 
(4 of 1919) — See under Municipalities, 
Madras Civil Courts Act (3 tof 1873), 
S. 16 — See Muslim Personal Law 
(Shariat) Application Act (1937), S. 2 
. (June) 182 
Mahomedan Law — Gift — Construction 
a (Nov) 374A 
Creation of 


, mend 








—Gift — Construction DESS 


- life estate — Condition against alienation 


— It would take effect out of the usu- 


` fruct — It cannot be construed as an 


absolute gift of the corpus with an in- 
valid condition against alienation 

(Nov) 374B 
-——Guardian — Right to transfer minor’s 
property—Sale of minor children's share 
in immovable property by their mother 
is void (July) 215A 
Motor accident — Liability of insurer — 
— See Motor Vehicles Act (1939), Sec- 
tions 95, 96 l i 
Motor Vehicles Act (4 of 1939), 
S. 96 (2) (b) Gi) — Motor Accident 
— Liability of insurer —- Vehicle driven 


-by unlicenced person — Policy prescrib- 


ing condition that driver must hold valid 
licence — Insurer mot liable (Apr) 117 
MUNICIPALITIES l 
—Madras City Municipal Corporation 
Act (4 of 1919), S, 98 — See Ibid, S. 135 
(Feb) 47A (SB) 

»——5s. 98 and 135 — Levy of surcharge 
is independent of levy of stamp duty 
under Stamp Act. AIR 1970 Mad 7 (FB) 
held no longer good law in view of AIR 
1975 SC 2016 (Feb) 47B (SB) 
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Municipalities — Madras City Municip 
Corpn. Act (contd.) ot 
-——S, 135 — See also Ibid, S. 98 — 

(Feb) 47B (SB) 
——Ss. 135 and 98 — Stamp Act (1899), 
Sch, I, Art. 40 (a) — Levy of surcharge 
under S. 135 — Essentials 

(Feb) 47A (SB) 
—Tamil Nadu District Municipalities Act 
(5 of 1920), S. 82 (2) Proviso — Scope of 
— Assessment of property tax -——- Annual 
rental value — Determination of — Mill 
premises — Applicability of the proviso. 
1962-2 Mad LJ 440 and 1973-2 Mad LJ 
116, Overruled (May) 134 (FB) 


Muslim Personal Law (Shariat) +Appli- 
cation Act (26 of 1937), S. 2 —- Madras 
Civil Courts Act (3 of 1873), S. 16—Pre- 
sumption of legitimacy — S. 112 of Evi- 
dence Act applies to Mohamedans also 
— Personal law of Muslim not appli- 
cable (June) 182 
Negotiable Instruments Act (26 of 1881), 
S. 87 — Material alteration — Formal al- 
teration not sufficient for preventing 
creditor from instituting an action on 


altered instrument — Alteration in the 
contract should be established 
(Sep) 274A 


Oaths Act (44 of 1969), S. 9 — Special 
oath under old Act of 1873 —~ Conclu- 
siveness contemplated by 5. 11 of that 


Act — Though S. 11 had been repealed, — 


what was stated under special oath would 
mot deprive its status as evidence, 
(Sep) 273 
Partnership Act (9 of 1932), S, 22—Par- 
tition of partnership assets of dissolved 
firm — Partition between a partner and 
representative of deceased partner — 
S. 22 applies and it does not require 
registration (July) 209A 
——5, 46 — See Civil P. C. (1908), O. 20, 
R. 15 (Oct) 324B 
Penal: Code (45 of 1860), S. 21 (12) — 
Public servant — Whether Chief Minis- 
ter is public servant (Oct) 310 (FB) 
Presidency Towns Insolvency Act (3 of 
1909), S. 56 — Fraudulent preference — 
When transfer of assets 
fraudulent preference discussed 
l (May) 141 
Provincial Insolvency Act (5 of 1920), 
Ss. 10 (1) and 24 (1) (a) Proviso — Peti- 
tion by debtor — Scope of inquiry 
l (Aug) 250 
——§, 24 (1) (a) Proviso = See Ibid, 
S. 10 (1) (Aug) 250 
9S, 28 (2), 34 (1) — Claim for main- 
tenance if barred under S. 28 (2) — Suit 


amounts to’ 


2 


Provincial Insolvency Act (contd) 
filed by wife for maintenance — Hus- 
band adjudicateg insolvent — Claim falls 
under S, 34 (1) therefore, suit is main 
fainable, AIR 1940 Mad 951, Overruled 
(June) 162A 
——S. 28 (5) — See Civil P. C. (1908), 
S. 60(1) (i) (June) 162B 
—S, 34 (1) — See Ibid, S. 28 (2) 
l (June) 162A 


PUBLIC SAFETY 
—Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), Ss. 3 and 6 — Order against 
person outside India — Order is valid 
(Dec) 386E (FB) 
-—_S. 6 — See Ibid, S. 3 

(Dec) 386E (FB) 


——S. 7 (1) — Criminal. P. C. (1974), 


5. 82 — ‘Reason to believe’ — Words 
contemplate subjective satisfaction on 
basis of materials before the. authority 
making the proclamation 

(Dec) 3865. (FB) 


Registration Act (16 of 1908), Ss, 17 
and 19 — Equitable mortgage — Memo- 
randum evidencing mortgage by deposit 
of title deeds -— Registration if required 
(Aug) 238A 
——Ss. 17 (1) (b} and 49 — Endorsement 
by mortgagee on mortgage deed waiving 
interest and acknowledging receipt of 
principal -—— Dead not registered — Ad- . 
missibility. AIR 1929 Mad 794 and AIR 
1931 Mad 636 and AIR 1925 Cal 
170 and AIR 1930 All 721 (FB) 
held not good law in view of ATR 1952 
SC 153 (Oct) 298 
—S. 19 — See Ibid, S. 17. (Aug) 238A 
—S. 49 — See Ibid, 5. 17 (1) -(b) 
(Cet). 298 
Res Judicata — See Civil P. C. (1908), 
5. 11 poo 


Sale of Goods Act (3 of 1930), Ss. 32 and. 
64-A — Contract for supply- of goods — 
Excise duty levied on goods during work- 
ing of contract — Buyer not ready to 
share liability — Seller if can repudiate 
contract (Apr) 109B 
—s. 61 (2), 62 — Plaintiff claiming a 
huge sum as imterest — No contract be- 
tween parties regarding payment of inte~ 
rest — Course of dealings between par- 
ties clearly negativing claim — Held, the 
plaintiff was not entitléd to such a claim 

(Feb) 56B 
——S. 62 — See Ibid, S.'61 (2) _ 

(Feb) 56B 
—S. 64-A — See Ibid, S. 32 
(Apr) 109B 


te 


_ Ibid, S. 56 (2) 
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Specific Relief Act (47 of 1963), S. 20 — 
Specific performance of agreement of 
sale — Relief of specific performance 


- either under the common law or under 


the Act is always a discretionary relief 
f ' (Mar) 33B 
——S, 33 — Void sale of minor’s pro- 
perty by guardian — Sale proceeds ep- 
plied to discharge debts of estate — Suit 
by minor for his share (July) 215B 
Stamp Act (2 of 1899)—See under Stamp 
Duty, l ; 
STAMP DUTY 
—Stamp Act (2 of 1899), S. 2 (14)—See 
` (Jan) 16A 
——Ss. 2 (15) and 2 (24) — Document if 
instrument of partition or settlement — 
Document reciting partitioning of ex2cu~ 
tant’s ancestral and self-acquired pro- 
perties between his daughters — Docu~ 
ment held was only “settlement” 
(Mar) 88 (FB) 
———S, 2 (17) and Sch. I, Arts, 34 and 40 
(b) — Sale of property and X property 
offered as indemnity -— Subsequently 
Y property substituted in place of X and 
deed executed — Held, deed was cherge~ 
able only as indemnity bond 
(Feb) 44 (SB) 


m—9, 2 (24) — See Ibid. S. 2 (15) 
(Mar) 88 (FB) 
——S, 3 — Instrument — Determination 
of nature of, for stamp duty — Revenue 
cannot go behind recitals or terms of 
document (Jan) 10C (SB) 


——S,. 32 (3) — Adjudication by Collec- 
tor under S, 31 — Not followed by cer~ 
tificate endorsed on the instrument under 
S. 32 — Other authorities are not debar- 
red from re-examining the question of 
proper stamp duty on the instrument 
(Jan) 10A (SB) 
——S. 35 — Promissory note imsuffi-« 


ciently stamped — Inadmissible in evid~ 


ence —- Whether plaintiff can fall back 
upon ‘original cause of action’ that is 
the fact of lending, in a suit based on 
such promissory note (Nov) 340 
——S. 36 — Document insufficiently 
stamped — Admissibility cannot be chal- 
lenged in appeal (July) 2098 


——Ss, 56 (2) and 57 and 2- (14)-——State- 
ment of case — It can be only in respect 
of an instrument ie, one that is signed 
— Document to be executed — Refers 
ence for determination of duty charges 
able is incompetent (Jan) 16A (FB) 
——S, 57 — See also Ibid, S. 56 (2) 
(Jan) 16A 
——S. -57 — Reference incompetent being 
not im respect of executed document — 


Stamp Duty — Stamp Act (contd.) 

High Court can return the reference 
without expressing its opinion 

: (Jan) 16B (FB) 
——Sch. I, Art. 23 — See Ibid, Sch. I, 
Art, 55 (Feb) 51 (SB) 
——Sch. I, Art. 34 — See Ibid, S. 2 (17) 
i l (Feb) 44 (SB) 
———Sch. I, Art. 40 (a) — See Munici- 
palities — Madras City Municipal Cor- 
poration Act (1919), S. 135 (Feb) 47A 
——Sch. I, Art. 40 (b)—See Ibid, S. 2(17) 
(Feb) 44 (SB) 
———Sch, I, Art. 55 — Instrument exe- 
cuted in favour of wife — Whether re- 
lease or conveyance (Jan) 10B (SB) 
~——5Sch, I, Arts, 55 and 23 — Release or 
conveyance (Feb) 51 (SB) 





Succession Act (39 of 1925), S. 87— 
Intention of giving effect to will—Entire 
Will has to be looked into and all clauses 
in a will, will have to be read together 

(Mar) 87 
Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (10 of 1969) — 
See under Tenancy Laws, 


Tamil Nadu Agriculturists Relief Act 
(4 of 1938) — See under Debt Laws, 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) — See under 
Houses and Rents, 

Tamil Nadu Co-operative Societies Act 
(6 of 1932) — See under Co-operative 
Societies, 

Tamil Nadu Co-operative Socie- 
ties Act (53 of 1961) — See under Co- 
operative Societies, 

Tamil Nadu ‘Co-operative Societies’ Rules 
en) — See under Co-operative Socie- 
ies, 

Tamil Nadu Court-fees and Suits Valua- 
tion Act (14 of 1955) — See under Court- 
fees and Suits Valuations. 

Tamil Nadu Cultivating Tenants Arrears 
of Rent (Relief) Act (21 of 1972) — See 
under Tenancy Laws. 

Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955) — See under 
Tenancy Laws, 


Tamil Nadu Debt Relief Act (President’s 
Act 31 of 1976) — See under Debt Laws. 
Tamil Nadu District Municipalities Act 
(5 of 1920) — See under Municipalities. 
Tamil Nadu Hindu Religious and Chari- 
table Endowments ` Act (22 of 1959), 
5, 26 (6) — Applicability — Provisions 
do not apply to hereditary Trustees. 
(1973) 1 Mad LJ 320, Reversed 

(June) 169 
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Tamil Nadu Inams_ Estates (Abolition 
and Conversion into Ryotwari) Act 
(26 of 1963) — See under Tenancy Laws, 
Tamil Nadu Indebted Asgriculturists 
(Temporary Relief) Act (10 of 1975) — 
See under Debt Laws, . 
Tamil Nadu Indebted Persons (Tempo- 
rary Relief) Act (48 of 1975)—See under 
Debt Laws, 

Tami] Nadu Minor Inamg (Abolition and 
Conversion into Ryotwari) Act (30 of 
1963) — See under Tenancy Laws. — 
Tamil Nadu Port Trast Act (2 of 1905), 
os. 42, 43 — Detention certificate—Man- 


damus directing Customs authorities to` 


give detention certificate . cannot be 
issued. W. P. No. 1706 of 1967, D/- 7-9- 
1970 (Mad), Reversed (Feb) 61 
——S. 43 — See Ibid, S. 42 (Feb) 61 
———Rules under Chap, IV, R, 13- (a) & 
(b) — See Tamil Nadu Port Trust Act 
(1905), S, 42 (Feb) 61 
Tamil Nadu Public Men (Criminal Mis- 
conduct) Act (2 of 1974), S, 29 —-Act 
no bar to inquiry under any other law 


(June; 192E- 


Tamil Nadu Public Trusts (Regulation of 
Administration of Agricultural Land) 
Act (57 of 1961), S. 27 (4). — Sée C.P.C, 
(1908), O, 40, R.1 > - (July), 202B 
——S, 58 — See Civil P., C, 11908), 
O, 40, R. 1 a (July) 202B 


TENANCY LAWS 


—Madras City Tenants Protection Act 


(3 of 1922), S. 9 — See Limitation Act 
(1963), S. 29 (May) 142 
—Tamil Nady Agricultural Lands Re- 


cord Of Tenancy Rights Act (10 of 1969), 


S. 16-A — Applicability — Provisions 
not retrospective — Jurisdiction of Civil 
Courts in pending matters not ousted, 
Case law discussed (Dec) 402C 
—Tamil Nadu Cultivating’ Tenants Ar- 
rears of Rent (Relief) Act (21 of 1972), 
S. 5 (1) (ce) — See Tenancy Laws—Tamil 
Nadu Cultivating Tenants: Protection Act 
(1955), S. 3 (4) (Apr) 97A 
—Tamil Nadu Cultivating Tenants Protec- 
tion Act (25 of 1955), Ss. 3 (4), 4 (5)— 
Tamil Nedu Cultivating Tenants Arrears 
of Rent (Relief) Act (21 of 1972), S. å 
(1) (c) — Restoration of possession under 
S. 4 (5) — Permissibility (Apr) 97A 
-———S, 4 (5) — See Ibid, S, 3 (44) . 
(Apr) 97A 
——S. 6-BB (introduced by Act 6 of 
1974) — Restoration of possession under 
— Conditions precedent (Apr) 975 
‘—Tamil Nadu Inam Estates (Abolition 

and Conversion into Ryotwari) Act (26 of 


tion entitled to Ryotwari patta 


Tenancy Laws — T. N. Inam Estates 


(Abolition etc.) Act (contd.) 
1963), Pre..— See Civil P, C., (1908), 
O, 40, R, 1 (July) 202B 


~——S, 9 — See Civil P, C, (1908), O. 40, 
R. 1 (July) 202B 
—~—S, 12 — See Civil P, C, (1908). O. 40, 
R. 1 (July) 202B 
-—Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (30 cf 1963), 
S. 8 (2) (ii) — Applicability — G-ant of 
iruvaram minor inam lands for support 
of religious institution — No sale within 
60 years or 12 years as provided n S. 8 
(2) (i), Clauses (a) and (b) respect.vely— 
S. 8 (2) (ii) applies — Religious imstitus 


(Mar) 133 
: Gorea a a 

Trade and Merchandise Marke Act 

(43 of 1958), S. 2 (d)—‘Deceptively simi~ 

lar’ — Meaning, (1973) 2 Mad LJ Ta 

Reversed . (Arg) 237 

————, 2 (J) — ‘Mark’ — Factors to be 


considered for registration — True test 


i (Dec: 414A 
———S, 9 (3), (4) and (5) — Distimctive- 
hess of mark —- Duty of Court 

. * (Dec: 414B 
—-—5, 11 — See Ibid, S. 12 (1) 

(Apr) 105 
———Ss, 12 (1), 11 — Effect of — No de- 
ceptive similarity between appl_cant’s 
mark and opponent’s mark — Decision 
of Asstt. Registrar refusing. to rezister, 
held to be erroneous (Apr) 105 
——S. 46 (1) (a) — Grounds for remo- 
val under Cl, (a) — Application within 
one month of registration — Net incom- 
petent (June} 166A 
——S, 46 (1) (a)—Mere recital of inten~ 
tion to use trade mark not sufficient — 


‘Actual user necessary — Bona fides hava 


to be made out (June) 16658 
rer, 46 (1) (2) — Person aggrieved 
(June) 166C 
Transfer of Property Act (4 of 1882), 
Ss, 5 and 55 — Reconveyance, agree- 
ment of — Essentials — Understending 
to reconvey must form part of onginal 
sale — Subsequent agreement to recon« 
vey not enough (Aug) 247 
——5S. 6 (e) — See l 
(1) Civil P. C, (1908), O. 21, R. 63 
(Sep) 263 
(2) Hindu Minority and Guardienship 
Act (1956), S. 8 (3) 
(Apr) 227 (FB) 
Law — Joint 


——-S. 39 — See Hindu 
(Feb) 38 


family 
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Transfer of Property Act (contd.) - | 
S$. 5] — Construction by trespasser 
— Acquiescence by owner while trespas~ 
ser built on trespassed land — Owner 
should be compensated and trespasser 
should not be evicted ` ` (Nov) 342 
S; 53.— Benami-transaction — Evid- 
ence and proof — Burden of proof—Im~ 
pugned - sale-deed in the case held not 
benami (Jan) 19 
mS, 55 — See Ibid, S.5 (Aug) 247 
—S, 55 =. Rights and liabilities inter 
se between a buyer and a seller — Sea 
Civil P, C. (1908), S. 47 (1) (Dec) 411 
~—S, 58 (d) — See Municipalities -+ 
Madras City Municipal Corporation Act 
(1919), 5. 135 (Feb) 47A 
mS, 106 — See also Ibid; S. 117 


eaae e 


——S, 106 — “Expiring with the end cf 
a month” — Notice to quit asking tenant 
to deliver vacant possession of land on 
‘30th. November is a valid notice 

- - © =- (Dee) 415 
wS, 113 — Waiver — Mere acceptance 
of rent subsequent to expiry of notice 
period does not amount to waiver — {rs 
tention of both parties necessary — Prc- 


vision in S, 112 distinguished from S. 113, 


(Apr) 122 


_ 


ew oa 


(Nov) 364 


Transfer of Property Act (contd.) 
——Ss, 117, 106 — Leases for agricultu- 
ral purposes — Notice under S. 106 is 
necessary (Nov) 364 
Wakfs Act (29 of 1954), S. 15 — See 
Limitation Act (1963), Art. 96 (Mar) 79A 
Words and Phrases — Word “Appoint« 
ment” — See Limitation Act (1962), 
Art, 96 (Mar) 79A 
———Federation autonomy and federating 
States—See Constitution of India, Art. 1 
| (June) 192A 
——Word “Manager’ —- See Limitation 
Act (1963), S. 96 (Mar) 79A 
Workmen’s Compensation Act (8 of 1923), 
5, 2 (1) (d), (1) (m) — See Ibid, S. 9 

. (Oct) 330 (FB) 
S. 9 

(Oct) 330 (FB) 
Ss. 9, 2 (1) (d), 2 (1) (n), 8 (4), 23 — 
Scope of S. 9 — Heirs of deceased work~ 
men, if entitled to compensation — Am- 
bit of definition of ‘workman’ in S. 2 (1) 
m) and that of ‘dependent’ in S. 2 (1) 
(d) — Effect of Ss. 8 (4), 23 and R. 41 
of Workmen’s Compensation Rules, AIR 
1938 Mad 402, Overruled; AIR 1937 Cal 
495; (1958) 1 Andh WR 216; AIR 1968 
Bom 328 and AIR 1970 Bom 267, 
Dissented from | (Oct) 330 (FB) 
——5S. 23 — See Ibid, S, $ 
(Oct) 330 (FB) 


——S, 8 (4) — See Ibid, 








~“ LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC, IN 
: i . oe © ATR 1977 MADRAS 


Diss.: Dissented from in; Over: Overruled in; Revers.: Reversed in 


(1882) ILR 5 Mad 130 — Diss. AIR, 1977 
Andh Pra 78 (Feb) 

AIR 1917 Mad 79 th) : 33 Ind Cas 520 — 
Not F in view of AIR 1933 Mad 823, 
AIR 1977 Mad 411 (Dec) 

AIR 1918 Mad 143 (2): 34 Mad LJ 24 

~ (FB) — Diss, ‘AIR -1977 Delhi 68 

(Mar) 

AIR 1918 Mad 143 (2) (FB) (Pt. B) — 
Diss. AIR 1977 Him Pra 58C (Aug) 

ATR 1929 Mad 37 — Held not good law 
in view of AIR 1954 SC 61. AIR 
1977 Andh Pra 415A (Dec) 

AIR 1929 Mad 794 — Held not good law 


in view of AIR 1952 SC 153, AIR 1877 


Mad 298 (Oct) 

ATR 1931 Mad 636 (Pt. A) — Held not goed 
law in view of AIR 1952 SC 153 AIR 
1977 Mad 298 (Oct) 

AIR 1938 Mad 402 — Over AIR 1977 Med 

330 (FB) (Oct) 
AIR 1939 Mad 613: (1939) 2 Mad LJ 
308 — Over AIR 1977 Mad 1B (EB) (Jan) 


. AIR 1944 Mad 401 


AIR 1939 Mad 884: (1939) 2 Mad LJ 
649 —— Held, not good Jaw in view 
of AIR 1966 SC 1800, AIR 1977 Mad 
209A (Jun) 
AIR 1940 Mad 951 —~ Over. AIR 1977 Mad 
162A (Jun) 
(Pt A) = (1944) I 
Mad LJ 361 -- Over. AIR 1977 SC 
113A (Jan) 
AIR 1946 Mad 158 (Pt B) = (1945) 2 
Mad LJ 585 — Over. AIR 1977 Mad 
1 B (FB) (Jan) 


‘ATR 1950 Mad 274 — Not F. AIR 1977 


Mad 171C (Jun) 
AIR 1952 Mad 160 (Pt. A} — Diss, AIR 
1977 Him Pra 58C (Aug) 
AIR 1960 Mad 33 (PtE) = (1959) 2 Mad 
LJ 324 — No longer geod law in view 
of AIR 1967 SC 1395. AIR 1977 All 44 
(Jan) | 
AIR 1961 Mad 129 —- Held no longer good 
law in view of AIR 1965 SC 1625 
AIR 1977 Bom 274 (Aug) 


16 List of Madras Cases Overruled, Reversed and Dissented from ete. 


ATR 1962 Mad 510 = 75 Mad LW 559 
Diss AIR 1977 Madh Pra 90 (May) 

AIR 1964 Mad 238 (Pt. A) — Diss. AIR 
1977 Amdh Pra 205D (Jun) 

(1965) 1 Mad LJ 151 = ILR (1965) 1 
Mad 455 — Diss. AIR 1977 Kant 53B 
(Mar) | 

AIR 1966 Mad 308 (PtA) = (1965) 2 
Mad LJ 548 — Diss. AIR 1977 Pat 
53A (Feb) 

(1966) 1 Mys LJ 519 — Revers, AIR 1977 
SC 1192 (May) 

AIR 1967 Mad 429 — Over. AIR 1977 SC 
1944 (Sep) 

ILR (1967). 1 Mad 68 — Over. AIR 1977 
SC 1944 (Sep) 

ILR (1967) 3 Mad 161 — Over. AIR 1977 
SC 774 (Apr) 


Decision of N. S. Ramaswami J. in (1968) - 


C. S. No. 3 of 1968 (Mad) — Revers. 
AIR 1977 Mad 101 (Apr) 

(1970) Tax Cases No. 398 of 1970 (Revn. 

. No. 260 of 1970), Decided in Nov. 

* 1970 Mad — Revers. AIR 1977 SC 518 
el ge 

(1970) W. P. No, 1706 of 1967, D/- 7-9~ 

1970 (Mad) — Revers. AIR 1977 Mad 
61 (Feb) 

AIR 1970 Mad 2 = (1969) 2 Mad LJ 95 
(FB)—Diss, AIR 1977 Guj 1 (SB). 

| (Jan) 

AIR 1970 Mad 7 = (1969) 1 Mad LJ 
635 (FB) — Held no longer good law 

im view of AIR 1975 SC 2016 AIR 
1977 47B (SB) (Feb) 

Observations in (1970) 25 STC 104 
= ILR (1970): 2 Mad 324 — Over. 
AIR 1977 SC 518A (Mar) 

AIR 1970 Mad 366 — Revers. AIR 1977 
SC 2069 {Oce} ` ` 


AIR 1971 Mad 155 (Pt. C) — Over. AIR 
1977 SC 1360 (Jun) 
(1971) 79 ITR 456 (Mad) — 


Revers. AIR 
1977 SC 424 (Feb) : 


AIR 1972 Mad 40 — Revers, AIR 1977 SC. 


225 (Jan) 

AIR 1972 Mac 279 — Over. AIR 1977 SC 
1944 (Sep) 

AIR 1972 Mad 279 — Revers. AIR 1977 
SC 2024 (Oct) 

ATR 1973 Mad 360 — Held mot. good law 
in view of AJR 1954 Mad 160 AIR 

1977 Mad 347B (Nov) 

(1973) 1 Mad LJ 320 — Revers. AIR 1977 
Mad 169 (Jun) 

(1973) 2 Mad LJ 7 — Revers. AIR 1977 
Mad 237 [Aug) 

(1974) C.M.S.A, No. 130 of 1974 (Mad)— 


Over. AIR 1977 Mad 1A (FB) (Jan) 


1974 Tax LR 419 (Mad) — Revers. AIR 
1977 SC 1259 A,B,C.D (Jur) 

4974 A. C. J. 182 = (1974) 1 Mad LJ 
292 —- Diss. AIR 1977 Bom 53A (Feb) 

(1975) C. M.A: No. 396 of 1975 “Mad)-— 
Over. AIF 1977 Mad 1B (FE) (Jan) 

(1976) S. A. No. 468 of 1975, D/- 29-1- 
1976 (Mad) — Revers. AIR 1977 SC 
244A (Jan) 

(1976) W. P. Nos. 5881 and 5884 of 
1975, D/- 12-10-1976 (Mad) — Partly 
Reversed on law AIR 1977 SC 156 
(July) 


(1976) W. P. No. 6771 of 1975, D/- 16-7- 


1976 (Mad) — Revers. AIR t977 Mad 
279 (Sept) 

(1976) W. P. No. 1589 of 1976, DJ- 
22-4-1976 (Mad) — Revers. AIR 1977 
‘Mad 121 (Apr) 

AIR 1976 Mad 31] — Revers, AIR 1977 
Mad 302 (Oet) - 


Bo EE A Oe | 


ERRATA 
AIR 1977 Mad 298 (Oct) 


At page 301, Col, 2 Line 35 — for the word “inadmissible” 


Read “admissible” 


_ o> 


Supplement to Comparative Table of Previous Years 


COMPARATIVE TABLES 


Owing to late receipt of other Journals the following Supplements to 
- Comparative Tables of A. I. R. = Other Journals is issued 


A. I. R. Madras = Other Journals 


AIR 1976 Madras 
AIR Other Journals 
1 TOR(1975) 2 
Mad 16 
22 ILR (1975) 2 
Mad 353 
24 TOR (1975) 8 
Mad 
B6 ILR (1975) 2 
Mad 415 
4l ILR (1976) 2 
Mad 
d4 ILR (1976) 2 
Mad 99 
45 ICR (1975) 2 
Mad 79 
70 ILR (1976) 2 
Mad 114 
8i ILR (1975) 2 
Mad 2 
129 ILR (1975) 3 
Mad 428 
1388 1977 Hindu 
LR 795 
142 ILR (1975) 1 
Mad 564 
194 ILR (1975) 3 
Mad 282 
214 ILR (1975) 2 
Mad 367 
238 ILR (1978) 3 
Mad 102 
252 ILR (1975) 8 
Mad 183 
262 1977 Hindu 
L R115 
267 ILR (1976) 1 
Mad 52 
287 ILR (1976) i 
Mad 201 
292 IDR (1976) 2 
Mad 1 
295 ILR (1975) 3 


Mad 44 


32ISBILR (1976) 2 


323 
329 
333 
333 
350 
360 
368 
371 
387 


Mad 38 

ILR (1975) 8 
Mad 412 

ILR (1976) 3 


Ma 
TLR (1975) 8 
Mad 204 

ILR (1975) 8 
Mad 76 

TOR (1976) 1 
Mad 315 

ILR (1976) A 

IER (1976) 2 
Mad 219 

ILR (1976) 1 
Mad 120 

ILR (1976) 2 


- Mad 204 
1977 Ren C J 588 


d 285 


AIR 
393 


AIR 1976 Madras 
Other Journals 
ILR (1976) 3 


ed Mal 
1977 Hindu i 
LR 208 


AIR 1977 Madras 


AIR 


Othar Journals 


1FB89 Mad L W 510 


(1976) 2 Mad 


LJTI 


10SBs9 Mad L W 537 


(1976) 2 Mad 
LJ 279 


16F Bs9Mad L W 536 


(1976) 2 Mad 
L J 275 
(1976) 1 Mad LJ 1 
89 Mad L W 8€5 
89 Mad L W 385 
(1976) 2 Mad 
LJ? 
89 Mad L W 4:1 
89 Mad L W. 570 
(1976) 2 Mad 
LJ 401 
89 Mad L W 452 
(1976) 2 Mad 
LJ 151 
89 Mad L W £I 
(1976) 2 Mad 
LJ 470 
89 Mad L W 252 
(1976) 1 Mad 
_ LJ402 
1976 Hindu 


LR 
ILR (1976) 1 
Mad 238 


44SB89 Mac L W 664 


(1977) 1 Mad. 

L J 218 
ILR (1976) 3 

Mad 333 


47SB89 Mad L W 67 


(1977) 1 Mad 


LJ 
ILR (1976) 2 
Mad 271 


51SB89 Mad L W 661 


56 


(1977) 1 Mad 
? L J 215 
89 Mad L W 534 
1977 Ben GJIT 
£9 Mad L W @21 
- (1976) 2 Mad 
L J 878 
89 Mad L W 448 
1976 Ren C J 754 
(1976) 2 Mad 
L J 321 
1977 Bent L R 641 
a9 Mad L W 434 
(1976) 2 Mad 
L J166 


1977 Mad, Indexes 2/(1)—4 Pages 


AIR 
61 


64 


67 


70 


72 


719 


83 
87 


AIR 1977 Madras 
Other Journals 


1976 J SC TL 167 
(1977) 1 Mad 
= LI 
(1976) 2°Mad 
L J 205 


89 Mad L W 628 
89 Mad L W 574 
(1976) 2 Mad 

L J 326 
89 Mad L W 507 
(1976) 2 Mad 

L J 157 


J 
(1977) 18 Co-op 
LJ 75 


89 Mad L W 587 
47 Com Cas 19 
(1977) 1 Mad 
= LJS9 
ILR (1975) 3 


Mad 336 © 


89 Mad L W 467 
(1976) 2 Mad 


L J 268 
ILR (1976) 2 

Mad 79 
89 Mad L W 419 


(1976) 1 Mad 
L J 284 
89 Mad L W 227 


88FE89 Mad L W 682 


90 
92 


96 
97 


101 


105 


108 


109 


(1977) 1 Mad 


L J 216 
ILR (1976) 3 
Mad 281 
89 Mad L W 868 
89 Mad L W 641 
(1976) 2 Mad 


L J 460 
(1977) 18 Co-op 
LJ 61 


89 Mad L W 614 
(1977) 1 Mad 
L J 49 
89 Mad L W 577 
(1978) 2 Mad 
L J 516 
1977 Rent L R 705 
89 Med L W 687 
(1976) 2 Mad 
L J 455 
1977 JS CTL 22 
ILR (1976) 1 
Mad 305 
(1977) 1 Mad 
J 21 


L 
90 Mad L W 386 
89 Mad. L W 605 
1977 Rent L R Lil 
(1977) 1 Mad 
; L J 46 


89 Mad L W 593, 
(1977) 1 Mad 
L J51 


“AIR 1977 Madras 


AIR 
117 


122 


Other Journals 
(1976) 2 Mad 
L J 388 
90 Mad L W 18 
1977 ACG J 36 


89 Mad L W 708 
1977 IJSCT Laz, 
(1977) 9 Lawyer & 
89 Mad L W 710 
ILR (1976) 1 

Mad 265" 


127F B69 Mad L W 696 


133 
134 


137 


138 
140 


141 


142 


145 


147 


153 . 


160 


162 


166 


(1977) 1 Mad 
; UJ 
1977 Hindu 
R 229 
ILR (1977) 1 
Mad 109° 
89 Mad L W 581 
90 Mad L W 36 
(1977) 1 Mad 
Ld 


16 
ILR (1977) 1 
Mad 335 
(1977) 1 Mad 
L J19 


1977 Rent L R 635 
ILR (1976) 2 

' Mad 181 
90 Mad L W 576 


(1976) 2 Mad 
L J 393 


89 Mad L W 568 
(1976) 2 Mad 

L J 480 
89 Mad I: W 656 
(1976) 2 Mad 

LJ 441 
39 Mad L W 362 
£1976) 2 Mad L J 8h 
ILR (1976) 1 —C 

Mad 247 
90 Mad L W 39 


_ ILR (1977) 3 


Mad 101 
90 Mad L W 72 
ILR (1977) 1 
Mad 261 
(1977) 1 Mad ` 
Lo 287 
90 Mad L W 27 
(1977) 2 Mad LJ 4 
ILR (1977) 1 
Mad 135 
90 Mad L W 34 
(1977) 1 Mad 
L J 448 
89 Mad L W 716 
(1977) 1 Mad L J 80 
ILR (1977) 1 
Mad 19 
(1977) 1 Mad 
J 153 
90 Mad L W 381 


gS 
AIR 1977 Madras AIR 1977 Madras 
AIR Other Journals JAIR Other Journals |AIR 
a6GconILR (1977) 2 228conILR, Guna a 287 
Mad 297 
469 a A RM a 
LJ146 lgsg i ; 
90 Mad L wee |78 LTDa Mea 289 
i71 90 Mad L W 267 L J 291 ' 
ILR (1976) 2 ILR (1977) 2 
1977 Hindu L R 40y gorj) 1 pi 
a75 (1977)1 Mad a AIPIN p iss 
L J 508 90 Mad L W 64. g 
ILR eh ILR (1976) 3 292 » 
182 90 Mad LW 98 ae 
J 482 Jozo 1976) 1 W560 
TLR (1977) 1 Lt 9 
; tee ee 89 Mad L Waar [298 
185 90 Mad L W 120 ILR (1976) 3 
(1977) 1 Mad "Mad 292 
LJ517 |252 90 Mad L W 341 
ILR (1977) 1 (1977) 1 Mad 
Mad 206 L J 271. 302 
169 90 Mad L W 229 9 90 Mad L W 273 
(1977) 1 Mad = (197) 1 Mad 304 
a ge L J 297 
R (1976) 3 2 1977) 1 Mad 
Mad 114 58 (1977) 1 Ma i 
492 (1977) 1 Mad 90 Mad LW 350 
LJ1g9 |259 90Mad LW 77- 
90 Mad L W 223 (1977) 1 Mad 
IGR (1977) 1 Mad 1 L J 342 
499 ` (1977) 1 Mad ILR 19r) 1 
© LIJ849 | Mad 432 
90 Mad L W 417 |26 90 Mad L W 212 
IER (1977) 2 Mad 1 (1977) 1 Mad 
202 (1977) 1 Mad L J 92 LJ 51 |, . 
90 Mad L W 365 IER (1977) 8 ii 
209 39 Mad LW 657 les go Maa Wigs lon 
(1976) 2 eae | TLR (1977) 2 
TOR (1976) 2 ” Mad 457 
Mad 354 |270 90 Mad L W 194 
1 
215 90 Mad L W 41 RA H 73 
(1977) 1 Mad 972 (1977) 1 Mad 
L J 473 L J 323 
ILR (1976) Lan ” 90 Mad L W320 
218 (1977)1 Mad oe ALI aes 358 
| L J 191 90 Mad L W 279 
-90 Mad L W 573 |274 (1977) 1 Mad L J 86 
221 89MadL W609 |279 90 Mad L W232 aog 
(1977) 1 Mad L J 47 (1977) 1 Mad ` 
223 90 Mad L W 110 LJ 497 
' (1977) 1 Mad ILR (1977) 1 339 
L J 8311 Mad 227 
ILR (1976) 2 283 (1977) 1 Mad 
l Mad 817 L J 306 
228 90 Mad L W129 90 Mad L Wi7s |340 
(1977) 1 Mad ILR (1977) 8 
Mad 78: 


A I R 1977 Madras = Other Journals (concld.) 


L J 371 


AIR 1977 Madras 


Other Journals 


(1977) 1 Mad L J 29 


90 Mad L W 378 
ILR (1976) 3 
. Mad 341 
90 Mad L W 188 
(1977) 1 Mad 
L J 491 
(1977) 2 Rent 
L R 300 


R 

ILR (1977) 8 

Mad 165 
90 Mad L W 207 
IDR (1977) 8 

Mad 173 
90 Mad L W 271 
ILR-(1977) 3 


Mad 200 


90 Mad L W 248 
(1977) 1 Mad 
L 


J 528 
ILR (1977) 3 


Mad 189- 


(1977) 1 Mad 
L J 360 


90 Mad L W 262 


1977 Hindu L R 408 
(1977) 2 Mad L J 92 


ILR (1977) 8 
Mad 288 


310FB90 Mad L W 467 


1977 Mad L W 
- (Cr1) 180 
1977 Mad L J 
(Gri) 400 
1977 Cri L J 1876 
ILR (1977) 38 
Mad 373 
90 Mad L W 594 


90 Mad L W 597 


330F B51 F J R 124 


35 Fac L R 167 
1977 Lab I C 1676 


~ 1977 SL W R 424 
(1977) 9 Lawyer 138 


(1977) 2 Lab 


L J 322 
(1977) 2 Mad 


LJ 
(1977) 2 Liab 
LN3 


90 Mad L W 606 
1977 AC J 517 


(1977) 1 Mad 
L J 269 


90 Mad L W 528 
(1977) 2 Mad 
L J 162 


(1977) 9 Lawyer 121 


90 Mad L W 555 
(1977) 2 Mad 
L J 235 


AIR 
342 
347 


353 
358 


364 
368 


372 


874 


377 
379 
381 


AIR 1977 Madras 


_ Other -ournals 
90 Mad L W 531 
90 Mad L W 521 
(1977) 2 Mad 
L J 392 
90 Mad L W 588 
(1977) 90 Mad . 
kk W 484 
(1977) 2 Mad 
L J 385 


90 Mad L W 559 
(1977) 2 Oad 
= ` LJ265 
90 Mad L W 435 
(1977) 2 Oad 
LJ 1il 
90 Mad L: W 390 
1977 Hindu L R 628 
(1977) 2 Had . 
L J 379 
ILR (1977) 3 
Mad 301 
(1977) 1 Had 
L J 291 
90 Mad L: W 498 
(1977) 2 Oad 
L J: 2 = 


(1977) 1 Mad 

L J 268 
(1977) 2 Had 

L J 276 
47 Com Cas 760 


386FB1977 Cri 2 J 1708 


402 


409 


411 


414 


415 


_ 1977 Mad L W = 
“eCri) 147 l 
90 Mad L W 501 
(1977) 2 Aad 
L J 304 


90 Mad L W 636 
ILR (1977) 2 
- Mad 81 


1977 Lab — C 


(OG) 158 
90 Mad L W 285 
(1977) 2 Had L J 17 
1977 Hindu L R 450 
1977 Mat i R 219 
(1977) 1 Had 
L J 494 


(1977) 2 Sie 
GR 291 


90 Mad L W 191 


ILR (1977) 2 
Mad 365 


_ (1977) 1 Mad 


L J 225 
90 Mad L W 353 


90 Mad I: W 39 
(1977) 1 Had 


L J 452 
(1977) 2 


acm 

LR 

ILR (19735) 3 
Mad 394 


149 


IGR (1974) 
2 Mad 
LR ATR 
1FB 1970 Mad 497 
21 A971 » 285 
ILR (1972) 
3 Mad 
ILR ATR 
123 1973 Mad 1 
129 » » 84 
144 s » 172 
162 » x I46 
168 » » 169 
186 ” ” 83 
215 ” » 185 
309 1" » 49 
$14 » » QO] 
322 1974 » 155 
326 1973 » 880 
335. n ” 1338 
343 ” » 159 
446 1974 » 159 
458FB1973 » 198 
ILR (4973) 
4 Mad 
ILR ATR 
1 1974 Mad 76 
166 1973 » 331 
i80 o o» ” 255 
187 ” » B16 
199 E » 421 
218 ” » 411 
249 1974 » 99 
261 ” » 16 
280 1973 » 281 
299 ” » 9299 
584 1974 » 1% 
542 1978 » 846 
556 1974 » 57 
621 3 » 17 
643 1973 » 389 
ILR (4973) 
2 Mad 
ILR '’ ATR 
167 1974 Mad 6 
182 19738 » 389 
190 -1974 » 119 
199 1978 » 468 
205 ” » 448 
215 » » 465 
224 1974 » 1 
290 1973 » 439 
305 ” » 343 
362 1974 » 126 
367 ” » 186 
465 n » .118 
ILR (1973) 
3 Mad ` 
ILR AIR 
7 1974 Mad 281 
43 ” » 252 
218 ” * 178 


Other Journals = All India Reporter 


ILR (1973) 
3 Mad 
AIR 
230 1974 Mad 182 
946 9 ” 98 
412 ” » 233 
533 ” n 989 
589 ” » 181 
548, » » 158 


548 ” » 237 
557 "39 » 999 


ILR (4974) 
4 Mad 
ILR AIR 
vi mie Mad 349 
22 »’ 329 
4G ” ” 90 
53 ” » 8138 
70 1975 » 60 
78 1974 » 208 
97 1975 » 51 
141 1974 » $885 
156 ” » 286 
163 ” » 273 
318 1975 » B 
387 1974 » 160 
ILR :(4974) 
2 Mad 
ILR AIR 
1 1975 Mad 43 
13 1974 » 281 
83 ” » 290 
176 ” » 371 
189 ” » 855 
214 1975 » 177 
345 ” » 100 
854 ” » 12 
383 ” » 147 
463 1974 » 294 
474 1975 » Iš 
490 ” » 19 
671 3 is 3 
ILR (4974) 
3 Mad 
ILR AIR 
1 1974 Mad 388 
15 1975 » BI 
4g ” ” 39 
213. » » 258 
350 1973 » B71 
399 1975. » 345 


526 » s 6 
531 st » 8 


620 » » 103 
6835 ” ro) 83 
IUR (1978) 
1 Mad 
ILR AIR 
21 ee Mad 28 
25 » 206 
Bq ” » 88 
112 3 » 867 
132 ” » 899 
148 » ” 10 


169 (Mad) 1157 


ILR (1975) | ILR (1976) 
I Mad 
iR z 2 E 
175 1975 Mad 181) 38581976 Mad 321 
197 -= » BI6| 79 1977 » T9 
253 » » BO9t oq J976 » 44 
278 ” ” 119 104 39 ` ” Al 
347 ” » 164 
114 " » 70 
8745B » » 360 145 7 » 999 
889FB » » 161 165 1977 » 71 
305 ” s 8330 181 9 » 187 
|401 7 8. 196 )o94 1976 » 387 
TA a 883) FBI977 >. A 
529 SB iin » 362 317 ” » 993 
544F°B id m 239 35 4 n ” 209 
564 1976 » 142 
ILR (4975) ILR (4976) 
3 Mad 3 Mad 
ILE AIR [ILR AIR 
1FB1975 Mad 2351 7 1976 Mad 360 
79 1976 » 451 73 1977. » 248 
181 1975 » 889|.g4 `» » 915 
161 1976 » Liye » » 189 
169F B1975 » 227 921FB ss ” 88s 
205FB » . » 231 }o85 1976 » 3829 
269 1976 » S84)999 1977 » 250 
297F B1975 * 275|8333FB» » 44 
308FB » is 24l] i84} ” » 987) 4 
323FB » » 2701304 » x á 4iğ 
353 1976 Mad 22 
367 ” » ç 2lj4 E 
415% » 36| TER (1977) 
agag 1 Mad 
ILR (4975) (mr AIR 
'3 Mad L 1977 Mad ve 
ILE AIR 19 ” 2 
IFB1975 Mad 186 |109FB» » 127 
44 1976 » 295/185 » » 153 
76 » .» 399]206 » » 18 
102 è » » a822 ” 279 
128 ” » 24 240 n » 17 
140 1975 Mad 386/261 » » 147 
A jf 5 : n 4 
Eee, ealSMFB » 184 
932 es » 194 439 ” » 259 
‘| 336 1977 » 72 
412 1976 » 323 dae 
498 » » 198 
— ILR (4977) 
ILR (1976) 2 Madras 
41 Mad ILR AIR 
ILR AIR 1 1977 Mad 199 
€ 1976 Mad 393] g1 » 402 
Eg n. » 9671178 9 » 238 
2G » » 8711865 » » All 
901 ” » 98713880 3 ”» 228 
207 1977 (NOC) {457 » » 266 
109 (Mad) 
219 1976 Mad 368 scat 
238 1977 » 40 
7 3 ” 142 
954 1977 (NOC) ILR (4977) 
61 (Mad) 3 Madras 
26E » Mad 122 AIR 
297 © » =» 166| 73 1977 Mad 270 
8305 ” » 101 78 ” » 988 
B16 1976 » 350 99 ” » 983 
888 1977 (NOC) [yo1FB » » 145 


» (NOG) 296 
(Mad) 





ILR (1977) 
3 Mad 
ILR AIR 
165 1977 Mad 289 
173 ” » 999 
189 ” » 298 
200 ” 7 297 
288 9 » 304 
301 n n B72 
373FB » 310 
448 » (NOC) 295 
(Mad) 
(1976) 1 Mad LJ 
Med LJ AIR 
496 1977 (NOC) 169 
(Mad) 


i—i 


(1976) 2 Mad 


L J (80) 
MailJ(SC) AIR 
11 1977 SC 2026 
(1976) 2 Mad LJ 
Maabhd ATR 
80 1977 Mag 142 
342 ” 250 
359, » » 209 
38E xo. I7 
394 5 ” 188 
430 » - » 140 
44] ” » dl. 
455 9 » LOL 
516 » » 97 
(1977) 1 Mad 
L J (80) 
MadLJ(Sc} AIR 
11 1976 C 1437 
16 1977 » 355 
19 1976 » 1552 
26 » `» 1935 
4C ” ” 1559 
4] 9 » 1986 
48 1977 » 424 
50 ” » 4989 
66 1976 » 2588 
(4977) 1 Mad LJ 
MadLJ AIR 
iF Bit zn 127 
11 247 
15 ” » 61 
19 » n 137 
21 ” » 105 
99 ” » 297 
45 ” » 108 
4 ” » 221 
49 » » 96 
51 ” » 109 
59 ” » 72. 
76 » (NOG) 348 
(Mad) 
80 * Mad 162 


20 


(1977) 1 Mad LJ 


Mad LJ ATR 
86 1977 Mad 274 
9 ” » 902 
121  ». (NOC) 220 
(Mad) 

146 ” Mad 169 
158 ” ” 166 
163FB » ”» 134 
182 ” » 192 
191 ” » 21S 
194 ” = 239 
198 3 » 248 
207 » (NOC) 59 
(Mad) 

209FB » Mad 47 
915FB » » §1 
216FB » ” 88 
218FB » » «64d 
222 n » 258 
225 ” » 414 
257 ” » «647 
268 4 » 379 
269 ” » 388 
271 3 s 252 
291 9 » 374 
297 n ”» 255 
306 ” » 283 
811 n » 228 
323 9 » 272 
349 2 » 259 
349 5 v 199 
358 ” » 273 
360 ” » 302 
362 » (NOC) 297 
(Mad) 
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AIR 1977 MADRAS If 
FULL BENCH 
P, S. KAILASAM, C. J, RAMANUJAM 
AND BALASUBRAHMANYAM, JJ. 
Bangaru Chettiar, Appellant v, San 
Basha Sahib and. another, Respondents. 


A. A. A, O. No. 176 of 1974, D/M- 
30-4-1976.* | 
(A) Tami] Nadu Agriculturists’ Re- 


lief Act (4 of 1938), S. 23-C (as introduc- 
ed by ‘Amending Act 8 of 1973) —— Bene- 
fit under — Not available im case of sale 
taking place after publication of Amend- 
ing Act 8 of 1973. C, M. A. No. 70 of 1974 
(Mad) and C. M. S. A. No, 130 of 1974 
(Mad), Overruled. 


The benefit of S, 23-C of the Tamil 
Nadu Agriculturists’ Relief Act 1938, in- 
troduced by the Amending Act 8 of 1973, 
could not be availed of by a judgment- 
‘debtor whose property has been sold 
after 24-1-1973, the date of coming into 
force of the said amending Act. C., M. A. 
No. 70 of 1974 (Mad) and C. M. S, A. No. 
130 of 1974 (Mad), Overruled, 

(Paras 17, 20) 

Though S. 23-C if literally constru- 
ed is wide enough to include sales. that 
had taken place after the Act, as there 
are No words limiting the scope of the 
section, having regard to the object with 
which the section was introduced its op€- 
ration should be restricted to sales held 
before the Act. Though the section is not 
happily worded, the intention appears to 
be clear. The reference to sales not con- 
firmed at the commencement of the Act 


‘(Against order of Addl. Sub-J,, Cudda- 
lore in C. M. A. No. 36 or 1974 ete.) 


HT/IT/C913/76/CWM 
1977 Mad.j/1 I G—35 


S. 19 by the 


or 90 days have not elapsed at such com- 
mencement in the section is a clear indi- 
cation that the section is inapplicable to 
sales held after the Act, (1975) 2 Mad LJ 
34 and C. M. A. No. 230 of 1974, D/- 21-8- 
1974 (Mad) and AIR 1942 Mad 278 and 
ATR 1976 Mad 66 and ee Andh WR 
142, Approved. (Para 14) 

(B) Tamil Nadu Agriculturists? Re- 
lief Act (4 of 1938), Ss, 20, Proviso and 
19 — Interpretation of proviso to S. 20— : 
Does not provide limitation for applica- 
tion under S, 19. AIR 1939 Mad 613 and 
AIR 1946 Mad 158 and C. M. A. No. 396 


.of 1975 (Mad), Overruled, 


The proviso -to S. 20 which deals 
with the power of the executing court to 
execute the decree as it stands cannot be 
construed as curtailing the power of the 
court which passes the decree to enter- 
tain and deal with an application under 
judgment-debtor. The 
words ‘notwithstanding anything con- 
tained in this Act to the contrary’ refer 
only to the restrictions imposed by the 
Act on the executing court, particularly 
by Sec. 7 which prohibits execution of a 
decree against an agriculturist in so far 
as a decree is for an amount in excess of 
the sum as scaled down under Chapter II 
of the Act. The execution of the decree 
as it is, by that court cannot be taken as 
putting an end to the benefits granted to 
the judgment-debtor by the provisions of 
the Act particularly by S. 19. Even if the 
sale has taken place in execution of the 
decree as it stands, still the judgment- 
debtor can file an application under Sec- 
tion 19 and have the decree scaled down 
and claim the benefit of scaling down at 
the stage of the application of the sale.. 
proceeds, AIR 1939 Mad 613 and AIR 


2 Mad. [Prs. 1-3} Bangaru Chettiar v. San Basha Sahib (FB) 


1946 Mad 158 and C. M. A. No. 396 of 
1975 (Mad), Overruled. 5 


Where an application is made by the 
judgment-debtor for scaling down after 
the lapse of 60 days from the grant of stay 
under S, 20 and the decree debt has been 
scaled down, it is not possible for the 
sale, even if it had taken place as per 
the proviso, to be confirmed in the face 
of the order scaling down the debt. AIR 
1940 Mad 825, Approved. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1976 Mad 66=(1976) 1 Mad LJ 11 6 
(1975) 2 Mad LJ 34 = 88 Mad LW 173 6 
(1975) C. M. A. No, 396 of 1975 (Mad) 19 
(1974) C. M. A, No. 70 of 1974 (Mad) 7 
(1974) C., M. S. A. No. 130 of 1974 (Mad) 

7 


(1974) C. M. A. No. 230 of 1974, D/- 21-8- 


1974 (Mad) 6 
(1957) 1 Andh WR 142 = (1957) 1 Andh 
LT 26 6, 10, 12 
AIR 1946 Mad 158 = (1945) 2 Mad LJ 
535 19 
AIR 1942 Mad 278 = (1941) 2 Mad LJ 
309 2, 6, 7, 9, 12. 16, 17 
AIR 1940 Mad 825 = (1940) 2 Mad LJ 
234 19 
AIR 1939 Mad 613 =: (1939) 2 Mad LJ 308 
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R. S. Venkatachari, for Appellant; 
T. R. Mani for K. Sarvabhaumen and K. 
Sampath, for Respondents. - 
RAMANUJAM, J.:— The question 
that arises for our consideration in this 
case is whether the benefit of Sec. 23-C 
of the Tamil Nadu Agriculturists’ Relief 
Act 1938, introduced by the Amending 
Act 8 of 1973, could be availed of by a 
judgment-debtor whose property has 
been sold after. 24-1-1973, the. date of 
coming into force ot the said amending 
Act, This question has been referred to 
us by Mohan J., in view of the divergent 
opinions now prevailing on the said ques- 
tion. : 
2. The respondents: herein obtain- 
ed a decree against the appellant herein 
in O. S. 703 of 1970 on the file of- the 
District Munsif Court, Cuddalore, and in 
execution of that decree applied for the 
sale of the judgment-debtor’s properties 
in E. P. No. 1187 of 1973. The appellant 
filed an application under Section 20 of 
the Act 4 of 1938 for stay. of execution of 
the decree so as to enable him to apply 
under Section 19 of the Act for scaling 
down the decree debt. In that applica~ 
tion, stay of execution was ordered on 
28-4-1973. The appellant thereafter filed 
-an application under Section 19 on 28-6- 


1973, in I. A, No. 2437 of 1973. On the 


‘ground that the appellant had not filed 
exactly | 


an application under Section 19 
within 60 days, the executing court pro- 
ceeded with the execution and the judg- 
ment-debtor’s properties were actually 
sold, on 24-9-1973, notwithstanding the 
pendency of the application under Sec- 
tion 19. The sale has not, however, been 
confirmed as yet. The appellants appli- 


cation under Section 19 for scaling down’: 


the decree debt, was disposed of on 15-10- 
1973, and the decree debt had in fact 
been scaled down. The appellant there- 


after filed E, A. No. 2692 of 1972 under. 


section 23-C in E. P, 1187 of 1973 on 
22-10-1973 to have the sale set aside, but 
the said application came to be dismissed 
on 21-12-1973 on the ground that the sale 
having taken place after 24-4-1973 the 
date of the coming into force of the Am- 
ending Act 8 of 1973, Section 23-C can- 
not be invoked. An appeal therefrom was 
also dismissed by the Sub-Court, Cudda- 
Jore, following the decision in Seshayya 
v. Venkatanaman, 1941-2 Mad LJ 309 = 
(AIR 1942 Mad 278). The matter was 
taken to this court in C. M. S. A. No, 176 
of 1974. Mohan J., who heard the said 
appeal in the first instance, having re- 
gard to the conflict of judicial opinion 
on the interpretation of Section 23-C re-« 
ferred the case to a Full Bench. 


3.. Tamil Nadu  Agriculturists' 
Relief Act 4 of 1938 was enacted in order 
to provide relief to indebted agricultur- 
ists in the State. The said Act has been 
amended from time to time and the latest 


amendment was by Act 8 of 1973, which. 


came into force on 24-1-1973. By virtue 
of the said amending Act, all debts pay- 
able by the agriculturists as on 1-3-1972 
shall be scaled down in accordance with 
the provision of Chapter II of the Princi- 
pal Act as amended. Sections 7 and 8 
provide for the scaling down of all debts 
payable by an agriculturist as° on ist 
March 1972. Section 12 prescribes inte- 
rest at 9 per cent for old loans incurred 
before 1-3-1972 which had been scaled 
down and Section 13 prescribes interest 
at the rate of 9 per cent for the debts in- 
curred after 1-3-1972. Section 9-A deals 
with usufructuary mortgages. Chapter IV 
deals with procedure in regard to pend- 
ing suits and execution petitions. Sec. 19 
occurring in that Chapter provides for 
amendment of decrees passed prior to Ist 
March 1972, by scaling down the decree 
debt. Section 20 enables the agriculturist 
debtors to apply for stay of the execu- 
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tion of the decrees until the court whien 


passed the decree has disposed’ of an ar : 


plication under ` Section 19. The provis= 

to Section 20 says that if a judgment 
debtor who had obtained stay of execu- 
tion under that section does not apply 
under Section 19 within 60 days, the de- 
cree can be executed as it stands, 
comes Section 23, which is as follows— 


“Where in execution of any decree 
any immoveable property, in which =n 
agriculturist had an interest, has been 
sold or foreclosed on or after Ist October 
1937, then notwithstanding anything cor- 
tained in the Indian Limitation Act, 1968 
or in the Civil Procedure Code (Act 5 ol 
1908) and notwithstanding that the sae 
has been confirmed, any judgment det- 
tor, claiming to be an agriculturist er~ 
titled to the benefits of this Act, mey 
apply to the court within 90 days of tke 
commencement of this Act to set asice 
the sale or foreclosure of the property, 
and the court shall if satisfied’ that the 
applicant is an agriculturist entitled to 


the benefits of this Act, order the sale cr- 


‘foreclosure to be set aside and thereupon 
_ the sale (or foreclosure) shall be deemed 
not to have taken place at all.” 


Section 23 which is really an extension 
of Section 7 enables the judgment-det- 
tor to apply for setting aside. a sale he-d 
on or after. 1-10-1937, even if it has been 


confirmed, within 90 days of the corm - 


mencement of the Act 4 of 1938. 


4. Sections 23-A, 23-B and 23-2 
came to be introduced by Amending Acts 
23 of 1948, 24 of 1950 and 8 of 1973, res- 
pectively, enabling the courts to set asice 
sales of immoveable property at the ir- 
Stance of the agriculturist debtors <n 
order to give benefit of the relative amn- 
ending Act, Section 23-A enables tke 
court to set aside sales of immoveable 
proverty belonging to a judgment-debtcr 
held on or after 30th September 1947 -f 
the sale has not been confirmed before 
the commencement of the Act or 90 days 
have not elapsed from the confirmaticn 
of sale at such commencement, if the 
judgment-debtor applies to the court 
within 90 days of such commencement cr 
the confirmation of sale whichever is 
later. Section 23-B merely extended the 
application of Section 23-A to sales he_d 
on or after 23-4-1950 to ensure that the 
agriculturist debtors get the benefit «i 


the amending Act 24 of 1950. Similar_y: 


Secction 23-C has been introduced by 
amending Act 8 of 1973,- enabling the 
court to set aside sales held on or after 
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i 3-1972, if the sale has not been confirm- 
ed before the publication of Act 8 or 90 
days have not elapsed from the confir- 

mation of sale at such publication. The 
relevant portion of Section oo is ex- 
tracted below: 

"23-C. Power of court to set aside 
sales of immovable property in certain 
cases: Where in execution of any decree, 
any immoveable property in which any 
person entitled to the benefits of the Ta- 
mil Nadu Agriculturists’ Relief (Amend- 
ment) Act, 1972, had an interest, has 


t been sold or foreclosed on or after the 


lst March 1972, and the sale has not been 
confirmed before the publication of the 
said Act in the Tamil Nadu Government 
Gazette; or 90 days have not elapsed 
from the confirmation of the sale or from 
the foreclosure at such publication, then, 
notwithstanding anything contained in 
the Limitation Act 1963 (Central Act 36 
of 1963) or in the Civil Precedure Code, 
1908 (Central Act V of 1908) and notwith- 
standing that the sale has been confirm- 
ed, any judgment-debtor claiming to be 
entited to the benefits of the said Act, 
may apply to the court within 90 days of 
such publication or of the confirmation 
of the sale, whichever is later, to set 
aside the sale or foreclosure, of the pro- 
perty and the court shall if ‘satisfied that 
the applicant is a person entitled to the 
benefits of the said Act, order the sale 
and foreclosure to be set aside, and 
thereupon the sale or foreclosure shall be 
deemed not to have taken place at all.” 


5. It is on the interpretation of 
Section 23-C there is cleavage of judicial - 
opinion. One view is that Section 23-C 
can be invoked only in respect of sales 
held on or after 1-3-1972, but before the 
publication of the said Act, and that it 


“will not apply to sales held after 24-1- 


1973, the date of publication of the Act. 
The other view is that. it applies to all 
sales held on or after 1-3-1972, and that 
therefore there is no scope for restricting 
its operation to sales held between 1-3- 
1972 and 24-1-1973, the date of publica- 
tion of the Act 8 of 1973. 


6. In Dharmarajan v. Nagalinga | 
Kandiar, 1975-2 Mad LJ 34, N. S. Rama- 
swami J, has expressed the view that it 
applies only to sales held after Ist March 
1972, but before the publication of Act 
8 of 1973, that- the words ‘the sale has 
not been confirmed béfore the publica- 
tion of the said Act in the Tamil Nadu 
Government Gazette or 90 days have not 
elapsed from the confirmation of the sale 


.- elapsed from such 
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or from the foreclosure at such publica- 
tion’ occurring in the section clearly in- 
dicate that the sale which is sought to 
be set aside should have taken place prior 
to the publication of Act 8 of 1973 as 
then alone the question of sale not hav- 
ing b2en confirmed before the publica- 
tion of the Act, or 90 days having not 
confirmation would 
arise. In Doraiswami Gcunder v, Para- 
yammal, 1976-1 Mad LJ 11 = (AIR 1976 
Mad 66) Mohan J. followed the above 
decision of N. S. Ramaswami J. and held 
that the sale in thet case having taken 
place on 13-2-1973, after the coming in- 
to force of Madras Act 8 of 1973, on 24-1- 
1973, Section 23-C cannot be invoked to 
set aside such a sale. Natarajan J, in 
C. M. A, No. 230 of 1974 (Mad)—-Ambu- 
jammal v. Vedavalli—has also taken the 
same view. This view finds support from 
the decision of a Division Bench of this 
` court in Seshayya v. Venkataramayya, 
; 1941-2 Mad LJ 309 = (AIR 1942 Mad 
' 278) rendered under Section 23 of the 


- Act, and a decision of Viswanatha Sastri 


‘J. in Ramakotayya v. Nagi Reddi, 1957-1 
Andh WR 142, rendered under Sec, 23-A 
of the Act. 


Te A different view has been ex- 
pressed ‘by -Paul J. in Thirukannu Red- 
diar v. Venkatasami Reddiar, C. M. A. 
No, 79 of 1974 (Mad) and his reasoning is 
this— 


“There is nothing in that section 
which would show that the benefits con- 
ferred by that-section would not be avail- 
able to a judgment-debtor if the sale is 
held after the Act came into force. No 
doubt the words ‘has been sold or fore- 
= closed’ would indicate that the sale must 
have been a fait accompli before the Act 
came into force. But those words are 
qualified by the subsequent words ‘on or 
after the Ist Marck 197%. This would 
show that if the sale had been held þe- 
fore Ist March 1972, Section 23-C cannot 
be invoked, This does not mean that only 
in respect of sales held after lst March 
1972, and before 24-1-1973, the date on 
which the Act came into force, applica- 
tions under Section 23-C would lie. A 
reading of the entire section would cer- 
tainly show that Section 23-C was in- 
tended to be applicable even in cases of 
sales held after the commencement of 
Act.” 

Sethuraman J. in Nagalakshmi Ammal v. 
Govindasami Pillai, C. M. S. A. No. 130 
of 1974 (Mad) has also taken the same 
view, after considering the earlier deci- 
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sion of the Division Bench in Seshayya 
v. Venkataramayya 1941-2 Mad LJ 309 
=: (AIR 1942 Mad 278), In that case the 
sale took place on 26-3-1973, but before 
the confirmation of the sale the judg- 
ment-debtor had applied for setting aside 
the sale under Section 23-C on the ground 
that he had applied under Section 19 to 
scale down the decree. The application 
under Section 23-C for setting aside the 
sale on the ground that an application for 
scaling down the decree debt is pending 
was allowed by the executing court but 
on appeal the order setting aside the 
sale was set aside on the ground that 
Section 23-C has no application. On a 
further appeal by the judgment~debtor. 
Sethuraman J. allowed the appeal ob- 
serving— 

“On a plain reading of this provision 

it comes for application where any im- 
moveable property, in which any person 
entitled to the benefits of the Amending 
Act had an interest, had been sold in 
execution of a decree on or after the ist 
March 1972. This condition is satisfied in 
the present case because the sale was 
held after Ist March 1972 ie. on 26th 
March 1973. If the sale had been con- ‘ 
firmed after Ist March 1972, and before 
the publication of the amending Act, then 
the debtor claiming benefits under the 
Act could apply for setting aside the sale. 
Another contingency was also contem- 
plated, viz., of the judgment-debtor ap- 
plying within 90 days from the confirma- 
tion of the sale.” 
The learned Judge distinguished the de- 
cision in Seshayya v. Venkataramaeyya, 
1941-2 Mad LJ 309 = (AIR 1942 Mad 278) 
on the ground that it dealt with Sec. 23 
which was somewhat differently worded 
and that cannot be applied to interpret 
the scope of Section 23-C which is dif- 
ferently worded and which clearly con- 
templates a case where an application 
for setting aside the sale being made 
within 90 days of its confirmation which 
was not the case in Section 23. 

8. Thus one point of difference is 
on the question whether the decisions 
rendered with reference to Sections 23 
and 23-A will govern the interpretation 
of Section 23-C. 


9. Wadsworth and Patanjali Sas- 
tri. JJ. in Seshayya v. Venkataramayya, 
1941-2 Mad LJ 309 = (AIR 1942 Mad 278) 
had held that Section 23 of Madras Act 
4 of 1938 has no application to sales held 
after the Act came into force. In 
case the sale was held on 29th March ; 


that . 
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i938, just a week after the Act came into 
force. It was contended on behalf of the 
judgment-debtor that Section 23 applied 
in terms to all sales held on or after 1st 
October 1937, the only future or outer 
limit expressly laid down in the seccion 
being the date within which the applica- 
tion is to be made, which is within 90 
days of the commencement of the Act, 
and that within the said 90 days any 
judgment-debtor entitled to the benefit 
of the Act may apply to set aside the 
sale even though the sale was held after 
the Act came into force. This contention 
was rejected by the Bench for two rea- 
sons— (1) Having regard to the three 
verbs used in that section namely ‘had 
an interest’, ‘has been sold’ and ‘may 
apply’, the section should be taken to 
‘have been drafted with reference to the 
point of time at which the Act came into 
force and, therefore, the section should 
be taken to relate only to sales held be- 
tween Ist October 1937 and the date of 
commencement of the Act. (2) There are 
alternative provisions found in the Act 
to relieve agriculturists whose properties 
have been brought to sale after the com- 
mencement of the Act and it is. there- 
fore, most unlikely that the Legislature 
contemplated the application of Sec. 23 
to sales held after the commencement of 
the Act. 


10. In Ramakottayya v. Nagi 
Reddi, 1957-1 Andh WR 142, the scope 
of Section 23-A came up for considera- 
tion. In that case the judgment-debror’s 
property was sold on 4-4-1949, long after 
25-1-1949. the date of commencement of 
Madras Act 23 of 1948 and the applica- 
tion for setting aside the sale under Sec- 
tion 23-A was filed on 22-4-1949. The 
said application was opposed by the auc- 
tion-purchaser on the ground that Sec- 
tion 23-A cannot be invoked fər setting 
aside that sale. It was contended on be- 
half of the judgment-debtor that Section 
23-A applies to all sales of properties of 
agriculturists held after 30th September 
1947, that if the intention of the Legis- 
lature was to restrict the application of 
Section 23-A to sales held between 30th 
September 1947 and the date of com- 
mencement of Act 23 of 1948, a specific 
provision would have been made.to that 


effect, and that, therefore, the worcs of 


“Section 23-A being- clear and wide, its 
scope and application cannot be curtail- 
ed with reference to any supposed inten- 
tion of the Legislature. Viswanatha Sas- 
-tri J. rejected the said contention on the 
ground that such a construction: of Sec- 
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‘meaning of the general 


were within the contemplation of 


Sahib (FB) [Prs, 9-11] Mad. 5 
tion 23-A would not only lead to palp- 
able injustice and anomaly but will also 
have the effect of rendering futile the 
execution proceedings and court sales 
duly held under the provisions of the 
Civil Procedure Code and that, therefore, 
it is permissible to have recourse to con- 


struction by implication and to draw in-- 


ference or supply obvious omissions in ~ 
order to avoid an abrogation of the pro- 
visions of the Civil Procedure Code with 
regard to execution sales and palpable 
injustice to third parties. The learned 
Judge observed:— ; 


“It is clear from the provisions of 
Section 23-A read as a whole that some 
restrictions must be put upon the literal 
words and the 
character and extent of the restrictions 
could easily be ascertained from the con- 
text. Section 23-A refers to sales held 
on or after 30-9-1947 but the right to 
apply under the section is confined to. 
cases where the sale has not been con- ~ 
firmed before the commencement of Act ` 
23 of 1948 or 90 days have not elapsed 
from the confirmation of the sale at such , 
commencement. The reference to the 
confirmation of the sale before the com- 
mencement of the Act or within 90 days 
of such commencement indicates that it 
was only sales held before the Act that 
the 
Legislature. The date 30th September 
1947 was perhaps chosen because the 
Legislative proposals which subsequently 
became Act 23 of 1948 had been mooted 
by that date. The reason for ignoring 
confirmation of sales made before the 
commencement of the Act or within 90 
days of such commencement was appa- 
rently to afford relief to debtors where 
execution proceedings had been hurried- 
ly rushed through by the decree-holders 
in view of the impending legislation. 
Whatever be the reason, there is no 
justification for ignoring the provisions 
of Section 23-A relating to confirmation 
of sales in arriving at a conclusion as to 
whether court sales held after the com- ` 
ing into force of Act 23 of 1948 fell with- 
in the purview of Section 23-A, To ac- 
cept the wide and unrestricted meaning 
sought to be put upon the words of Sec- 
tion 23-A by the appellant would be to 
attribute to the Legislature a wholly 
whimsical and wayward intention.” 


11. There cannot be any dispute 
that Ss. 23, 23-A, 23-B end 23-C are all 
intended to serve a similar object and 


‘purpose: Each of these sections was in- 


~ 
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troduced whenever a new benefit 
granted to an agriculturist debtor. The 
obvious purpose is to see that execution 
sales hurriedly rushed through in anti- 
cipation of the legisation conferring that 
benefit, are reopened. Therefore the 
above provisions which are intended to 
serve a Similar purpese should receive a 
` similar interpretation. Therefore, the de- 
cisions under Ss. 23 and 23-A cannot al- 
together be ignored while interpreting 
Section 23-C. 


12. It is true, the decision in Se- 
shayya v. Venkataramayya, 1941-2 Mad 
LJ 309 = (AIR 1942 Mad 278), dealt 
with S5. 23 which was somewhat dif- 
ferently worded than S. 23-A or S. 23-C 
and the Legislature should be taken to 
be aware of the said decision while en- 
acting S. 23-A by amending Act 23 of 


was 


1948 and S. 23-C by amending Act 8 ol- 


1973 with slightly different language. 
The decision in Ramakotayya v. Nagi 
Reddi, 1957-1 Andh WR 142, however, 


dealt with S. 23-A which is practically 
identical with S. 23-C. Even though Sec- 
tion 23-A is somewhet differently word- 
ed than S. 23, the reasoning adopted in 
the latter case is substantially the same 
as that in the former. This is due to the 
fact that Ss. 23 and 23-A being intended 
to serve a similar purpose notwithstand- 
ing the difference in language. they have 
to be interpreted in the light of the basic 
object sought to be achieved by enacting 
them, 


13. It is contended by the learn- 
ed counsel for the respondent that the 
two reesons given in the former decision 
for limiting the application of S. 23 to 
sales held before the commencement o= 
the Principal Act equally applied to the 
interpretation of S. 23-C as well. It is 
also pointed out that Viswanatha Sastri 
J. dealing with S. 23-A which used more 
or less the same language as S. 23-C 
without reference to the earlier decision 
gave the same reasoning for limiting 
the operation of Section 23-A to sales 
held before the commencement of 
Madras Act 23 of 1948, that the learned 
Judge felt that though S. 23-A if lite- 
rally understood would apply to all sales 
held on or after 20th September 1947, 
some restrictions on the literal meaning 
of the general words have to be ascer- 
tained from the context. 


14. A close reading of S. 23-C 
indicates that it is in two parts, the first 
part dealing with the nature of the sales 
that are covered by the section and the 


` 
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latter part dealing with the limitation 
for filing an application for setting aside 
those sales and that the first part refers 
to sales.held or. or after 1-3-1972, which 
have not been confirmed before the 
commencement of Amending Act of 1973 
or 90 days have not elapsed from the 
confirmation of the sale at such com- 
mencement, On the wording of the sec- 
tion it can be applied to sales which have 
not been confirmed before the commen- 
cement of the amending Act or 90 days 
have not elapsed at the commencement. 
Though a sale held after the Act will 
also satisfy the requirements set out in 
the section, as in respect of such a sale 
there is no question of confirmation be- 
fore the Act, te give such an unrestrict- 
ed meaning to the words used in S. 23-A 
would be to atribute to the Legislature 
a wholly whimsical and wayward inten- 
tion as pointed out by Viswanatha Sastri 
J. Though S.: 23-C. if literally construed, 
is wide enough to include sales that had 
taken place after the Act, as there are 
no words limiting the scope of the sec- 
tion. we think that having regard to the 
object with which the section was intro- 
duced its operation should be restricted 
to sales held -before the Act. We are of 
the view that though the section is 
not happily worded, the intention ap- 
pears to be clear. The reference to sales 
not confirmed at the commencement of 
the Act or 90 cays have not-elapsed at 
such commencement in the section is a 
clear indication that the section is in- 
applicable to sales held after the Act. If 
the section is intended to have a wider 
operation so as to apply to sales held 
after the -Act, then reference to the fac- 
tum of confirmetion is quite unnecessary 
and it would have been sufficient to say 
that all sales after 1-3-1972, can be set 


aside at the instance of the judgment- 
debtor. 
15. Sec. 23-C also uses the same 


language as S. 23-A and on the wording 
of the section it is applicable to sales not 
confirmed befors the publication of the 
Act or 90 days have not elapsed from the 
confirmation at such commencement. It 
is true, if the Legislature can think of 
setting aside sales held before the com- 
mencement of the Act, it can also pro- 
vide for setting aside the sales held after 
the commencement of the Act, if the 
sales have taken place without reference 
to the benefit the judgment-debtor has 
got under the provisions of the Act, The 
question is-whether the Legislature in- 
tended to do so, If such was the inten- 
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tion, the words ‘sale has not been con- 
firmed before the publication of the said 
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Act in the Tamil Nadu Government Ga- 


zette or 90 days have not elapsed from 
the confirmation of the sale or from the 
foreclosure at such publication’ are clear- 
ly redundant and purposeless. In con- 
struing the. scope of first part of §. 23-C 
it is not possible to bring in aid the Lat- 
ter part dealing with limitation as has 
been done in some cases, The latter part 
cannot enlarge the scope of the first part. 


16. As already stated, the main 
intention behind Ss. 23, 23-A, 23-B -and 
23-C is to give an opportunity to the 
agriculturist-debtor to have his debts 
scaled down. This object is achieved in 
cases where the sale is held after the Act 
by the debtor raising his plea that he is 
entitled to the benefit of the principal 
Act as amended from time to time even 
before the sale takes place. In such cases 
there is no necessity for the agricultur- 
ists to wait till the sale takes place and 
then apply for setting aside the same. as 
they have an opportunity to have the 
debt scaled Gown even before the sale. 
It is only in respect of sales held hefore 
the coming into force of the Act which 
had been confirmed or await confirma- 
tion, an opportunity has to be given to 
the agriculturist to have his decree debt 
scaled down and to have the sale set 
aside if the sale has taken place for re- 
covery of any amount in excess of the 
debt as scaled down. This is the reason- 


ing adopted by the Division Bench in. 


Seshayya v. Venkataramayya, . 1941-2 
Mad LJ 309 = (AIR 1942 Mad 278), while 
interpreting S. 23 and by Viswanatha 
Sastri J. in Ramakotayya v. Nagi Reddi, 
1957-1 Andh WR 142, while interpreting 
pec. 23-A, In interpreting .a statutory 
provision, the intention of the Legisla- 


‘ture has necessarily to be kept in mind. 


Is it-possible to attribute an intention to 
the Legislature in this case to give a 
further opportunity to an agriculturist 
to have the sale held after the Act set 
aside on the ground that he is entitled to 
the benefits of that Act, even though he 
had an earlier opportunity to prevent the 
sale. and to have his debts scaled down 
under the same statute even before the 
sale takes place? In respect of sales held 
after the Act proceedings in execution 
should have been pending at its commen- 
cement or initiated. later.. In respect of 
that proceedings the Act gives a suffici- 
ent remedy by way of Ss. 19 and 20. to 


see that the sale does not take place be- 
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fore the debt is scaled down. After giv- 
ing such an opportunity to see that exe- . 
cution sale is not held without scaling 
down the debt, it appears to be quite. un- 
necessary and meaningless to give an- 
other or further opportunity to the judg- 
ment-debtor to have the sale set aside 
on the ground that the decree debt has 
not been scaled down under §. 19. Such 
an opportunity is necessary only in cases’ 
where the benefits of the Act could not 
be claimed and the decree debt scaled 
down before the sale is held, If -such 
were the intention of the Legislature, 
then it is unnecessary for the Legislature 
to provide a restriction with reference to 
the date of commencement of the Act 
or the date of confirmation of sale. If 
the sales after the Act are also intended 
to be set aside, the Legislature would not 
have fixed a time limit for application 
with reference to the date of commence- 
ment of the Act or of the confirmation. 


17. In this context the legislative 
history has also to be taken note of. ` 
While interpreting S. 23, a Bench of this 
court held in Seshayya v. Venkataram- 
ayya 1941-2 Mad LJ 309 = (AIR 1942 
Mad 278), that it will apply only to sales 
held before the commencement of the 
Act, The Legislature appears to have ac- 
cepted the decision as a correct interpre- 
tation of that provision and brought in 
Ss. 23-A by Madras Act 23 of 1948, 23-B 
by Madras Act 24 of 1950 and 23-C by 
Madras Act 8 of 1973, for setting aside 
the sales that had taken place after 30th 
September 1947, 25th April 1950 and 24th 
January 1973, respectively, with a view 
to enable the agriculturist debtors to 
have the benefit of . the corresponding 


‘amending Acts, The introduction of Sec- 


tions 23-A, 23-B and 23-C by the various ~ 
amending Acts would be quite unneces- 
sary if S. 23 can be made applicable to 
all sales. after the commencement of the’ 
principal Act. The fact that on each occa- 
sion when a benefit is conferred on an 
agriculturist under a statute a new pro- 
vision for setting aside å sale is made 
shows, that earlier provisions for setting 
aside sales are intended to have a limit- 
ed application. The intention of the Le- 
gislature in enecting Ss. 23-A, 23-B and 
23-C appears to be to enable the judg- 
ment-debtors to set aside sales held hur- 
riedly just before the introduction of 
each of ‘the amending Acts conferring 
certain benefits on the agriculturist deb- 
tors. If the provisions in Ss, 23, 23-A, 
23-B are construed as applicable to all 
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Sales held after the commencement — of 
the relevant Acts, then there is no ne- 
cessity for a separate provision like Sec- 
tion 23-C. Having regard to all these cir- 
cumstances. we hold that S. 23-C cannot 
be invoked in respect of sales that hac 
-Itaken. place after the publication of Act 
8 of 1973. 


18. However, the learned counse- 
for the appellant points out that though 
the sale in this case has been held after 
the Act came into force, the confirmation 
has not yet taken place, and, therefore. 
the appellant can seek to set aside the 
sale on the ground that the decree has 
been scaled down and, therefore, the 
sale should not be confirmed. As the sale 
had not been confirmed and possession 
of the property sold has not been deli- 
_vered to the auction purchaser, execu- 
tion proceedings should be taken to be 
pending and now that the appellant has 
succeeded in getting the decree scaled 
down, he is entitled to ask the executing 
court to give effect to the orders passed 
under S. 19 scaling down the debt. Even 
if S. 28-C has no application to sales 
held after the Act, it does not mean the 
sale can be confirmed regardless of: the 
effect of scaling down application. Even 
then the appellant cannot seek relief 
under S. 23-C but the relief of setting 
aside the sale can be claimed in proceed- 
ings under the Civil Procedure Code, 


19. At this stage, we have to con- 
sider the contention raised by the learn- 
ed counsel for the respondents that as 
the aprellant had not filed an applica- 
tion under S. 19 within 60 days from the 
date of the order under Sec, 20 his righ® 
to apply under Sec. 19 is lost. In this 
cas? the appellant had filed an applica- 
tion and got an order under 5. 20 on 
28-4-1973, staying the execution sale. He 
in fact filed an application under 5S. 19 
-in J, A No. 2437 of 1973 on 28-6-1973. 
According to the appellant the applica- 
tion under Sec. 19 was filed on the 60th 
day and, therefore, it is in time. The 


respondents on the other hand, contend. 


that the application under Sec. 19 has 
been filed after a delay of two days, and, 
therefore, it should not have been enter- 
tained. The court which passed the de- 
cree, however. entertained the applica- 
tion under Sec. 19 as being in time an 
has also disposed of the same on 15-10- 
1973 scaling down the decree debt to 
Rs. 399-65, after giving credit to the 
amounts paid earlier. Thus, the appel- 


lant has succeeded in having the decre?. 
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debt scaled down under S, 19, Therefore, 
so long as the execution sale has .not 
been confirmed, the executing court has 
to give effect to the order passed under 
Sec, 19. The learned counsel for the res- 
pondents would contend that the order 
Gated 15-10-1973 in I. A. No. 2437 of 1973 
cannot be taken to be valid as the appel- 


` lant has lost his right to file an applica- 


tion under S. 19, as he has not filed an 
application within 60 days. Apart fram 
the fact that the lower court has enter- 
tained the application under S 19 and 
granted relief to the appellant, even es- 
suming that the application under S. 19 
was filed after sixty days, it cannot be 
said that the appellant has lost his right 
to file an application under Sec, 19. It is 
true, the decisions referred to by the 
learned counsel for the appellant in 
Kumarasami Pillai v. Thiruvengadatha 
Iyengar, 1939-2 Mad LJ 308 = (AIR 1939 
Mad 613) and Sankaran Nambisan v. 
Manikkam Devaswam, AIR 1946 Mad 
158, seem to support the respondents’ 
stand. However, we are not inclined to 
agree with the view expressed in these 
cases that the proviso to S. 20 should be 
construed as providing a period of limi- 
tation for filing an application under 
S, 19. The proviso to S. 20 is as follows: 
“Provided that where within 60 days 
after the application for stay has been 
granted the judgment-debtor does not 
apply to the court which passed the ce- 
cree for relief under S, 19 or where an 
application has been so made and'is re- 
jected, the decree shall be executed as it 
stands, notwithstanding any thing con- 
tained in this Act to the contrary.” 
Construing the proviso a Division Bench 
of this court in Kumaraswami Pillai v. 
Tiruvengadatha Iyengar, 1939-2 Mad LJ 
308 = (AIR 1939 Mad 613), took the view 
that the proviso fixes a period of limita- 
tion for an application under Sec. 19 and 
within the 60 days contemplated by S. 20, 
he cannot, and that if steps are not taken 
under Sec, 19, thereafter, file an appli- 
cation under that section. In AIR 1946 
Mad 158, another Division Bench had 
held that ifa stay has been ordered under 
S, 20, then the proviso to that section is 
attracted so as to make it incumbent on 
to file an applica- 
tion for relief under Sec, 19 within 60 
days of the stay order. N. S. Ramaswami 
J. in a recent. decision in C. M. A. No. 396 
of 1975 (Mad) has also followed the ear- 
Wer decision in Kumarsami Pillai v, Thi- - 
yuvengadatha -Iyengar, 1939-2 Mad LJ 
308 = (AIR 1939 Mad 613) and held that 


‘ executed as 
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once the judgment-debtor invokes the 
jurisdition of the court under S. 20 and 
obtains stay of execution then undoubt- 
edly a period of limitation is prescriked 
by- the proviso which specifically says 
that unless an application under S. 19 is 
filed within 60 days of the order of stay 
the decree shall be executed as it stands. 
If the above decisions merely laid down. 
that the decree as it stands can be exe- 
cuted if the judgment-debtor does not 
file an application within 60 days from 
the date of the order of stay under S. 20, 
no exception can be taken, as that posi- 
tion is clear from the terms of the pro- 
viso itself. However, if these decisions 
are taken as laying down that the judg- 
ment-debtor has no right to file an ap- 
plication under Sec. 19, after the period 
of 60 days, we are of the view that it is 
not the correct legal position. The proviso 
merely says that if the judgment-debtor 
does not apply to the court which passed 
the decree under Sec. 20 for relief under 
sec. 19 or where the application has been 
so made and rejected, the decree can be 
it stands notwithstanding 
anything contained in the Act to the 
contrary. The proviso enables the 
cuting court to proceed with the execu- 
tion of the decree as it stands if the 
judgment-debtor does not file an appli- 
cation under Sec. 19 within 60-days from 
the date he obtains an order under S. 20. 
The proviso does not say that the right 
of the judgment-debtor to file an appli- 
cation for relief under Sec. 19 is taken 
away or comes to an end. The proviso 
which deals with the power of the exe- 
cuting court to execute the decree as it 


stands cannot be construed as curtailing | 


the power of the. court which passes the 
decree to entertain and deal with an ap- 
plication under S, 19 by the judgment- 
debtor. The words ‘notwithstanding any- 
contained in this Act to 
the contrary’ refer only to the res- 
trictions imposed by the Act on the exe- 
cuting court, particularly by Secticn 7 
which prohibts execution of a decree 
against an agriculturist in sò far as a 
decree is for an amount in excess of the 
sum as scaled down under Chapter O of 
the Act. The execution of the decree as 
it is, by that court cannot be taken as 
puiting an end to the benefits granted to 
the judgment-debtor -by the provisions 
of the Act particularly by Sec. 19. Even 
if the sale has taken place in execution 
of the decree as it stands, still the judg- 
ment-debtor can file an application un- 
der Sec. 19..and have the decree scaled 


_ from the grant of stay under 


exe- | 
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down and. claim the benefit of scaling 
down at the stage of the application of 
the sale proceeds. Where an application 
is made by the judgment-debtor for 
scaling down after the lapse of 60 days 
under Sec, 20 
and the decree debt has. been scaled 
down, it is not possible for the sale, 


‘even if it had taken place as per the 


proviso, to be confirmed in the face of 
the order scaling down the debt. It has 
been held by Horwill J., in Lakshminara- 
simha Rao v. Garapati Muneyya, 1940-2 
Mad LJ 234 = (AIR 1940 Med 825), that 
merely because full satisfaction of the 
decree has been entered up as a result of 
the sale and the confirmation thereof, it 
does not mean that execution is at an 
end, and S. 20 can, therefore, be invoked 
to stay the delivery of the property to the 
auction purchaser pending the applica- 
tion for scaling down the decree debt. 
We are not therefore, inclined to construe 
the non-obstante clause occurring in the 
proviso as excluding the application of 
the Act to the judgment-debtor after the 
60 days referred to therein. After the 
scaling down of the debt the further 
execution proceedings after the sale can 
proceed only on the basis of the decree 
as scaled down. The execution of a de- 
cree cannot be said to be complete unless 
the properties are actually delivered to 
the auction purchaser, We cannot, there- 
fore, agree with the learned counsel for 
the respondents that the appellant’s ap- 
plication for relief under Sec. 19 cannot 
be sustained after the period of 60 days. 


20. We, therefore, dismiss the 
appeal holding that S. 23-C cannot be 
invoked to set aside the sale held in this 
case, though it is open to the judgment- 
debtor to raise the plea that the decree 
debt had been scaled down under S. 19 of; 
the Act at the stage of confirmation of 
sale. There will be no order as to costs. 


Appéal dismissed. 
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P. S. KAILASAM. C. J, RAMANUJAM 
AND BALASUBRAMANYAM, JJ. 


The Chief Controlling Revenue Au- 
thority, Board of Revenue, Madras, Peti- 
tioner v. Dr. K, Manjunatha Rai, Res- 
pondent, 

R. C. No. 2 of 1974, D/- 15-4-1976.* 

(A) Stamp Act (1899), S. 32 (3) — 
Adjudication by Collector under S. 31 — 
Not followed by. certificate endorsed on 
the instrument under S. 32 — Other au- 
thorities are not debarred from re-exa- 
mining the question of proper stamp 
duty on the instrument. 


The Collector’s determination under 
Sec, 31 as to the stamp duty payable on 
an instrument would be final and con- 
clusive only in cases where the Collec- 
tor follows up his adjudication under 
Sec, 31 by a relative endorsement on the 
instrument itself under Sec, 32 to the 
effect that proper duty has been fully 
paid, or, in cases where he has expressed 
the opinion that no duty is payable, 
makes an endorsement to that effect on 
the instrument itself. Where, 
the Collector has not certified by endor- 
sement on the instrument either in terms 
-Of Sec. 32 (1) or in terms of Sec. 32 (2), 
his adjudication as to stamp duty on the 
instrument brought before him under 
‘Sec, 31 cannot be a bar to other autho- 
rities. competent under the Stamp Act, 
to examine or re-examine the question of 
proper stamp duty paid on it. (Para 11) 

Wat makes the- adjudication by the 
Collector as to stamp duty on an instru- 
ment final and conclusive is not the opin- 
' lon which he expresses under Sec, 31, 
but his adjudication under that section 
followed by a certificate entered by him 
under S. 32 (1) on the instrument itself 
to the effect that the full duty has been 
paid on it, A mere opinion of the Col- 
lector under Sec. 31 on an unstamped in- 
strument not followed by certification 
under Sec, 32 is not covered by the rule 
of finality enacted in Sec. 32 (3) of the 
Act, Case law discussed. (Para 4) 

(B) Stamp Act (1899), Sch. 1, Art. 55 
— Instrument executed in favour of wife 
— Whether release or conveyance, 


*(Case referred by Chief Controlling Re- 
venue Authority, Board of Revenue, 
Madras under S. 57 of the Indian 
Stamos Act. 1899.) 
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Board of Revenue v. K. Manjunatha Rai (SB) > 


however,- 
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The deed in question was executed 


"iby the husband (respondent) in favour of 


his wife and was described as a deed of 
release. The instrument recited that the 
respondent had purchased 27 grounds of 
vacant land. A better part of the pur- 
chase consideration was borrowed on the 
joint credit of both the husband and his 
wife. It was clearly recited that even at 
the time of the purchase it was agreed 
between the husband and the wife that 
10 out of 27 grounds were for the latter’s 
benefit. The wife had repaid portion of 
the debt from her own resources, Sub- 
sequently, the wife took possession of a 
portion of the land and raised a super- 
structure on it at her own expense, en- 
joyed the income from the property and 
paid the taxes herself, The wife had ex- 
pressed a wish to regularise her title to 
her portion of the property which she 
had enjoyed for several years in her own 
right. The husband acceded to the re- 
quest and executed a deed of release de- 
claring that the releasor had no claim 
or interest in the site on which the wife 
had built the structure and was enjoy-- 
ing the income: 

Held that the instrument was a re- 
lease pure and simple and not a convey- 
ance for consideration of the amount by 
which the wife had paid off portion of 
the Bank debt, The statement in the re- 
lease deed that the husband had obtain- 
ed a consideration for the release from 
the wife ‘did not have the effect of ren- 
dering the transaction a conveyance. For 


‘a release, in law, may be effected either 


for consideration or for no consideration. 

(Para 14) 

. (C) Stamp Act (1899), S. 3 — Instru- 

ment — Determination of nature of, for 

stamp duty — Revenue cannot go behind 
recitals or terms of document. 

It is true that what name the parties 


' choose to give to an instrument cannot . 


be decisive or even indicative of the true 
nature of the instrument for purpose of 
stamp duty. But this rule does not mean 
that the revenue is empowered to go be- 
hind the recitals and terms of the docu- 
ment before it and hold that the object 
of the transaction was something differ- 
ent from what the document discloses 
and therefore the document should he. 
deemed to be that which it is not. The 
Revenue authorities cannot ignore the 
terms of the document which is before 
them for adjudication and base their de- 
cision on the terms of some other colla- 
teral instrument, P 
(Para 15) 
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Cases Referred: Chronological Paras 
AIR 1973 Mad 343 = (1973) 1 Mad LJ 390 
| 1 


* 


AIR 1961 SC 787 1961 Andh LT 436 8 


AIR 1956 All 453 = 1956 All LJ 220 8- 


AIR 1942 Mad 381 = (1942) 1 Mad LJ 325 
10 


(1902) ILR 25 Mad 751 .. 5 


(1902) ILR 25 Mad 752 — 6 
V. Manivannan, Addl. Govt. Pleader. 


No. 2, for Petitioner; T, Raghavan and 
T. K. Seshadri, for Respondents, 


BALASUBRAMANYAM, J.:— ` This 
is a reference made by the Board of Re- 
venue, Madras, under S, 57 of the Indian 
Stamp Act. pursuant to a mandamus 
issued by this court in W. P. No, 2484 of 
1971, reported in Manjunatha v. Board 


-of Revenue, AIR 1973 Mad 3438, The re- 


ference concerns an instrument bearing 


the date 29-4-1970, under which the res- 


pondent, Manjunatha Rai purported to 
release in favour of his wife a piece of 
land which stood in his name. 


2. The statement of the case 
Shows that before stamping the insiru- 
ment the respondent took it to the Col- 
lector of Madras and sought his opinion 
as to the proper stamp duty payable 
thereon, The Collector went into the mat- 
ter and, by his order dated 21-4-1970, 
considered the document to be a release 
deed, and determined the stamp duty 
payable at Rs, 22-50. On getting the Col- 
lector’s opinion, the respondent stamped 
the instrument as a release deed with 
Rs. 22-50, and presented the document 
for registration before the Sub-Registrar 
of Assurances, Madras-1. The Sub-Regis-~ 
trar, however, impounded the document 
as insufficiently stamped in the view 
that it was a conveyance, and not a re- 
lease as determined by the Collector. On 
further reference, the District Registrar 
agreed with the view of the Sub-Regis- 


trar, and held that the document was a. 


conveyance of land effected by the res- 
pondent to his wife, chargeable to stamp 
duty as such on the basis of the market 
value of the property. The Dis- 
trict Registrar estimated the market 
value at Rs, 91,870, and levied a stamp 
duty of Rs. 5617-60. He also imposed a 
nominal penalty of Rs. 5. The respondent 
appealed to the Board of Revenue, con- 
tending that the registering authorities 
had no jurisdiction to re-adjudicate the 
stamp duty when the Collector had al- 
ready gone into the matter and had ex- 
pressed his determination as to the pro- 
per stamp duty payable, The respondent 
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urged that, right or wrong, the Collec- 
tor’s determination under S. 31 was final 


and conclusive and no other authority 


functioning under Act had power to ‘go 
behind that determination and hold that 
the document stamped, in accordance 
with the Collector’s opinion was not 
fully stamped. The respondent further 
urged that, on any consideration, the 
document must be held to be a release 
deed. The Board of Revenue rejected all 
these contentions, 


3. The first question before us in 
this reference is whether the Collector’s 
determination under S. 31 of the Stamp 
Act is final and conclusive, or whether it 
is open to the registering authorities to 
independently enter into an adjudication 
of the stamp duty on the instrument, 
notwithstanding the ‘earlier opinion of 
the Collector? The question calls for a 
consideration of the relevant provisions 
of S. 31 and S, 32.of the Stamp Act. Sec- 
tion 31 (1) provides that when an instru- 


` ment, whether executed or not and whe- 


ther previously stamped or not, is 
brought to the Collector; and the person 
bringing it pays the requisite fee and 
applies to have the opinion of the Collec- 
tor, as to the duty, if any, with which it 
is chargeable, the Collector shall deter- 
mine the duty, if any, with which in his 
judgment, the instrument is chargeable. 
So far as is relevant to the present dis- 
cussion, it wil) be found that Sec, 31 (1) 
deals with t.o kinds of instruments, 
those that are previously stamped on the 
one hand, and those that are not previ- 
ously stamped, on the other, The opinion 
of the Collector on stamp duty on the 
instrument may be solicited in respect of 
both kinds of instruments and in either 
ease the Collector is bound to render his 
determination. Sec. 32 (1) says that when, 
on the basis of the opinion expressed by 
him under Sec, 31, the ‘Collector finds 
that the instrument is already fully 
stamped or.he. finds that the duty deter- 
mined by him -under S. $1 has been paid, 
he shall certify, by endorsement on the 
instrument, that the full duty (stating 
the amount) ‘has been paid on the instru- 
ment. 5, 32 (3) provides, inter alia, that 
any instrument upon which an endorse- 
ment has been made by the Collector 
under Sec. 32 (1) ‘shall be deemed to be 
duly stamped’ and shall be receivable in 
evidence, and may be acted upon and re- 
gistered as if it had always been duly 
stamped. Apparently, it was this deeming 


provision in Sec. 32 (3) that the respon- 
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dent relied upon in support of his con- 
tention that the registering authorities 
had no jurisdiction in this case to read- 
judicate the question of stamp duty 
when the Collector had already deter- 
mined it under Sec. 31. It has, therefora, 
to be seen whether Sec. 32 (3) applied to 
this case and has the effect contended 
for by the respondert, It may be mer~ 
tioned that no other statutory provision 
was referred to during arguments. 


4. In the present case, the res- 
pondent’s document was considered and 
adjudicated upon by the Collector as 
respects stamp duty only under Sec. 31. 
But, at the time it was brought before 
the Collector for his opinion, the instru- 
ment had not been previously stamped. 
It remained unstamped when he passed 
the order dated 21-4-1970, to the effect 
that the document was a release and 
must bear a duty of Rs. 22-50 pursuant 
to the Collector’s opinion, the respon- 
dent proceeded to stamp the instrument 
with a duty of Rs. 22-50. But, after 
stamping the instrument, the respondent 
did not submit it to the Collector for an 
endorsement of the certificate as to the 
payment of the duty in accordance with 
the opinion earlier expressed, Instead. 
the respondent straightway presented 
the stamped instrument for registration. 
So at the time of presentation to the 
Sub-Registrar, the instrument did not 
bear on it any certificate from the Col- 
lector to the effect thet the full duty had 
been paid. It is in this factual situation 
that the applicability of S. 32 (3) will 
have to be examined. It seems to us that 
for this provision to operate in favour of 
any given instrument, the Collector’s ad- 
judication under S. 31 must be followed 
up by a relative certificate by the Collec- 
tor endorsed on the instrument itself, to 
_|the effect that the full duty as adjudicat- 
ed by him has in fact been paid on the 
instrument, What makes the adjudica- 
tion by the Collector as to stamp -duty 
jon an instrument final and conclusive is 
-inot the opinion which he expresses un- 
der See, 31, but his edjudication under 
‘Ithat section followed by a certificate en- 
_ tered by him under S, 32 (1) on the in- 
strument itself to the effect that the full 
duty has been paid on it. A mere opinion 
of the Collector under Sec. 31 on an 
unstamped instrument not followed by 
certification under Sec, 32, which was 
what happened in tke present case, is 


not covered by the rule of finality enact- 
ed in Sec. 32 (3) of the Act. 
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5. Reference was made at the 
Bar to the decision of a Special Bench of 
this court reported in Reference under 
S. 57 of the Stamp Act, (1902) ILR 25 
Mad 751, That was a case where the Col- 
lector in exercise of his power under 
Sec. 31 had determined the duty with 
which two instruments were chargeable. 
Following his determination, the Collec- 
tor had also endorsed on the instrument 
certificates as to payment of duty, which 
he was empow2red to make under Sec- 
tion 32. In those circumstances, the court 
held that the Collector’s adjudication as 
to stamp duty was final and conclusive 
and the Board of Revenue had no juris- 
diction even to refer the question for the 
opinion of the High Court under S, 57 
of the Act. The learned Judges held that 
the High Court had no power to adjudi- 
cate on the matter, because any opinion 
rendered by it under Sec. 57 would ne- 
cessarily have to be followed up under 
sec. 59 (2) and the Revenue authorities 
had to pass consequential orders in con- 
formity with the High Court’s judgment. 
But this they would not do in view of 
Sec. 32 which made the determination by 
the Collector, duly endorsed on the in- 
strument, final in respect of that instru- 
ment. 


6. A close examination of the 
judgment in the above case would show 
that what makes the Collector’s determi- 
nation final is the endorsement made by 
him on the instrument under Sec, 32 and 
not the adjudication as to stamp consi- 
dered in itself. Following the principle 
of this decision, another case was decid- 
ed by the same Full Bench, reported in 
the samé volums — (1902) ILR 25 Mad 
752—in which the Collector’s certificate 
under S. 40 (1) (a) of the Stamp Act was 
held to be final and conclusive, not cap- 
able of revision by the Board of Revenue 
nor capable of being considered on refer- 
ence by the High Court. The judgment 
of the majority of the Full Bench in this 
later case shows that the Board of Re- 
venue could exercise its powers as the 
Chief Controlling Revenue Authority at 
any stage prior to the Collector’s making 
a certificate under Sec, 40 (1) (b), but 
not after the certificate has once been en- 
dorsed on the instrument—vide judg- 
ments of Bashyam Iyengar and Moore 
JJ. at pages 760 to 766, 


T. Under the scheme of the 
Stamp Act, the Collector’s powers under 
Sec, 31 and Sec. 32 would seem to be dis- 
tinct and separate both in point of time 
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and in point of procedure. The one deals’ ceed any further than seeking the deter- 


with the expression of opinion as to 
stamp duty liability, whereas the other 
deals with certification of payment of 
full duty. The power of the Collector 
under Sec, 31 begins and ends with opin- 
ion-giving, It might even be said that 
with reference to his duties under §. 31, 
he becomes functus officio the moment 
he delivers his opinion. Then follcws 
Sec. 32, but the Collector does not Dro- 
perly enter upon his task under this sec- 
tion unless the person executing the 
document produces it before him for cer- 
tification. 


8. The distinction between Secs. 
31 and 32 is well brought out in a case 
before the Supreme Court reported in 
Government of U, P. v. Md. Amir Ah- 
med Khan, AIR 1961 SC 787 = (1961 
Andh LT 436). There a stamped docu- 
ment, recording the terms an oral wakf, 
was submitted to the Collector, and his 
opinion was solicited as to the proper 
stamp duty payable thereon, After some 
delay, the Collector expressed his cpin- 
ion that it should bear a stamp of Rupees 
85,598, and proceeded to demand the 
payment of the duty. On failure by the 


executant of the instrument to pay the. 


duty within the time limited the Collec- 
tor impounded the document, purporting 
to do so in exercise of his powers under 
Sec. 33 of the Act. On a writ petition fil- 
ed by the executant of the instrument, a 
Full Bench of the Allahabad High Court 
held in Raja Mohamed v. Deputy Com- 
missioner, Sitapur, AIR 1956 All 453 = 
(1956 All LJ 220) that the Collector, act- 
ing under Sec. 31, had no jurisdiction to 
impound the instrument under Sec, 33. 
On appeal by the State Government, the 
Supreme Court affirmed the decision of 
the Allahabad High Court. The following 
observations of Kapur J, speaking for the 
Supreme Court, are pertinent for the 
purposes of the present case— 


“The scheme of the Act shows that 
where a person is simply seeking the 
opinion of the Collector as to the proper 
duty in regard to an instrument, he ap- 
proaches him under Sec. 31. If it is pro- 
perly stamped and the person executing 
the document wants to proceed with 
effectuating the document or using it for 
the- purposes of evidence, he is to make 
up the duty and under Sec. 32, the Col- 
lector will then make an endorsement 
and the instrument will be treated es if 
‘it was duly stamped from the very be- 
ginning. But if he does not want to pro- 


mination of the duty payable, then no 
consequence will follow and an executed 
document is in the same position as an 
instrument which is executed and un- 
stamped, and after the determination of _ 
the duty the Collector becomes functus 

officio and the provisions of S, 33 will 
have no application. The provisions of 
that section are a subsequent stage when 
something more than mere asking of the 
opinion of the Collector is to be done.” 


9. In an earlier passage in the 
same judgment Kapur J. observed— 


“They (the words of S. 33) do not 
cover the acts which fall within ` the 
scope of S. 31, because that section is 
complete by itself, and it ends by saying 
that the Collector shall 
duty with which, in his judgment, the 
instrument is chargeable at all...... When 
he is asked to give his 6pinion, he has to 
determine the duty, with which, in his 
judgment, the imstrument is chargeable, 
and there his duties and powers in re- 
gard to that matter end, Then follows 
AE a is 


10. An early decision of a learn- 
ed Judge of this court. Horwill J. in 
Murugayya Pillai v. Rajagopala Pillai, 
1942-1 Mad LJ 325 = (AIR 1942 Mad 
281) ruled that a mere letter from the . 
Collector expressing his opinion that no . 
stamp duty was necessary is not the 
certificate referred to in S. 32 (2) of the 
Stamp Act and hence not binding on the 
Civil Court. . 


11. On the basis of the above rul- 
ings, the legal position may be summed 
up thus: The Collector's determination 
under Sec, 31 of the Stamp Act as to the 
stamp duty payable on an instrument 
would be final and conclusive only in 
cases where the Collector follows up his 
adjudication under Sec. 31 by a relativej | 
endorsement on the instrument itself un- 
der Sec. 32 to the effect thet proper duty 
has been fully paid, or, in cases where hef 
has expressed the opinion that no duty} 
is payable, makes an endorsemient to that 
effect on the instrument itself. Where, 
however, the Collector has not certified 
by endorsement on the instrument either 
in terms of See, 32 (1) or in terms of 
Sec. 32 (2) his adjudication as to stamp 
duty on the instrument brought before 
him under Sec. 31 cannot be a bar to 
other authorities competent under the 
Stamp Act to examine or re-examine the 
question of proper stamp duty paid on it. 


determine the `: 
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12. As already stated, the respon- 
dent in the present case did not obtain a 
certificate of endorsement from the Col< 
lector in terms of Sec, 32 (1) within one 
month of the date of execution of the 
document or at any time after he ob~« 
tained the Collector’s adjudication under 
Sec, 31. This being so, when the docu 
ment was later presented for purpose of 
registration, the registering authorities 
had nos only the recuisite jurisdiction, 
but a positive duty, to adjudicate on the 
proper stamp duty payable on the res- 
pondent’s instrument. Our answer to the 
first question in the refererce is, there- 
fore, in the affirmative and against the 
respondent. 

13. This leads us to the other 
question, whether the instrument execut- 
. ed by the respondent on 29-4-1970 in 


© favour of his wife is a deed of release or 


‘conveyance, For considering this ques- 
tion. the language of the document has 
to be examined as to its real tenor. The 
deed is described as a Deed of Release 
(Relinquishment), It is executed by the 
respondent Manjunatha Rai in favour of 
his wife Lalitha Rai. The instrument re- 
cites that on 14-3-1947, the respondent 
had purchased three items of vacant 
land, covered by door No. 110 Mount 
Road, Vellala Teynampet, Madras, for 
Rs. 1,22,600. The instrument further re=« 


- cites that since the respondent was un~ 


able to pay the entire purchase conside- 
ration he borrowed a sum of Rs. 90,000 
from the Vijaya Bank. The borrowing 
was a joint borrowing by himself and his 
wife. The mulki properties of the wife 
consisting of agricultural lands were of- 
fered as security to the Vijaya Bank. 
Besides, the Bank was given other per- 
sonal securities both of the respondent 
and his wife. The instrument proceeds to 
. recite that subsequent to the purchase of 
the property in No. 110 Mount Road, 
the respondent’s wife borrowed a sum 
of Rs. 30,000 from her sister on 30-7-1949 
and utilised the same for discharging a 
portion of the debt due by both of them 
to Vijaya Bank. The balance of Rs. 60,000 
owed to the Bank jointly by the respon- 
dent and his wife was subsequently dis~- 
charged out of the proceeds, again, of a 
joint borrowing by the respondent and 
his wife from the Indian Bank. Apart 
from the property bearing door No. 110 
Mount Road, purchased in the manner 
aforesaid, certain adjacent lands were 
acquired by the respondent and his wife 
by way of assignment from the Govern- 
ment of Madras in the year 1954. The 


instrument of release clearly recites that 
even at the time of the original purchase 
of the property in 1947, it was agreed 
between the husband and wife that out 
of the total area of 27 grounds. a block 
of the extent of 10 grounds should be 
taken by the wife for her own exclusive 
benefit. It would further appear from 
the recitals made in the instrument that 


this agreement between them was also © 


actually implemented, when the wife 
took possession of a portion of the land, 
had it sub-divided as No. 110/1 Mount 
Road and put up a building thereon in 
1954-55 at her own cost. The wife had 
ever since been in possession and @njoy- 
ment of door No. 110/1 paying assess- 
ment and taxes herself and leasing the 
property and enjoying the rents and pro- 
fits therefrom, The occasion for the exe- 
cution of the release deed by the respon- 
dent in favour of his wife was stated to 
be that the latter wished to regularise 
her title to her portion of the property 
which she has been enjoying for several 
years in her own right, The respondent 
was equally desirous of acceding to his 
wife’s request, in view of the fact that 
the nominal title under the sale deed 
stood solely in his name. Upon these 
recitals, the deed of release declared that 
the releasor had no claim or interest in 
the site specified in the schedule attach- 
ed to the deed. The schedule carried a 
description, in detail, of the sub-division 
of the property bearing door No. 110/1 
Mount Road, Madras. | 


14, A ‘release’ as defined in Arti- 
cle 55 of the Schedule I to the Stamp Act 
is ‘any instrument...... whereby a person 
renounces a claim upon another person 
or against any specified property’. A 
plain reading of the document in ques- 
tion in this case does not admit of any 
doubt as to the nature of the transaction. 
We are satisfied that it is a release, pure 
and simple. This conclusion must flow 
from the recitals contained in the deed. 
It is true that the original purchase of 
the property of the extent of 27 grounds 
under the deed dated 14-3-1947 was not 
in the joint names of the parties; not 
stated by for the joint benefit of both the 
husband and the wife. But we cannot 
brush aside the clear recital in the re- 
lease deed that even at the time of the 


original purchase it was agreed between 


the husband and the wife that ten out of 
the 27 grounds were for the latter’s bene- 
fit. That this could have been the inten- 


tion is shown by the fact that a better 
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part of the purchase consideration of the 
property was a borrowal on the joint 
credit of both the respondent and his 
wife, first from the Vijaya Bank and 
later from the Indian Bank. Besides, the 
wife had repaid Rs. 30,000, from resour- 
ces found by. her alone. In these circum~ 
stances, there could be no doubt that 
even from the start the respondent and 
his wife were co-owners of the property 
and it was only as such co-owner that 
the wife subsequently proceeded to vaise 
superstructures on a portion of the pro- 
perty at her own costs; thereafter en- 
joying the income from the property and 
paying the taxes herself, The District 
Registrar as well as the Board of Reve- 
nue regarded the document as a convey- 
ance from the respondent to his wife, 
and spelt out the consideration therefor 
to be Rs. 30,000. The inference as to con- 
sideration was apparently drawn from 
the recital that the respondent’s wife 
had partially discharged the Vijaya Bank 
loan to the extent of Rs. 30.000. The in- 
strument of release also carried a state- 
ment written underneath the schedule to 
the effect that the respondent had ob- 
tained consideration for the release in 
the sum of Rs. 30,000 from his wife in 
1947. In our view, however, this state- 
ment in the release deed does not have 
the effect of rendering the transaction as 
a conveyance, For a release, in law, may 
be effected either for consideration or 
for no consideration. In either case, if 
the transaction operates as a relinquish- 
ment or a renunciation of a claim by one 


_|person against another or against a spe- 


cified property. it will be a release. The 
stamp duty on a release, under the Stamp 
Act, does not depend upon the question 
of consideration. or absence of considera- 
tion for the release. On. the contrary it 
is made to depend on the value of the 
claim which is renounced by the releasor. 


15. For holding that the document 
in question is a conveyance the Board of 
Revenue did-not rely so much on the re- 
citals which that document contained. 
The Board embarked. instead, on an exa- 
mination of the original sale deed dated 
14-3-1947, under which the respondent 
purchased the whole extent of 27 grounds 
in Mount Road, According to the Board, 
this document dated 14-3-1947, did not 
say that the consideration for the pur- 
chase of the property was, in part, pro- 
vided by the wife..The Board expected 
that such a recital ought to have been 
put.in the purchase document. if the 
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intention had been that the purchase 
was to be for the joint benefit of both 
the husband and wife. From this the 
Board purported to draw the inference 
that the respondent alone was the sole 
purchaser of the entire extent of the pro~- 
perty of 27 grounds. From this it was but 
a short hop for the Board’s conclusion 


that what the respondent did under the - 


document dated 29-4-1970 was only to 
part with, or. transfer, a portion of his 
own property in favour of his wife. We 
do not subscribe to the method of adju- 
dication of stamp duty which the Board 
had followed in this case. It is true that 
what name the parties choose to give to 
an instrument cannot be decisive, or 
even indicative of the true nature of the 
instrument for purpose of stamp duty. 


But this rule does not mean that the re- *“ 
venue is empowered to go behind the re~“ 


fn 


citals and terms of the document before’ -` 


it and hold that the object of the trans- 
action was something different from 
what the document discloses and there- 
fore the document should be deemed ta 
be that which it is not. We do not think 
that the Revenue authorities can ignore 
the terms of the document which is be- 
fore them for adjudication and base 
their decision on the terms of some other 
collateral instrument, At all events, even 
according to the Board, the purchase 


document dated 14-3-1947, was silent as . 


to how and where the purchaser formed.. 


the consideration which he passed to the 
vendor. In this situation, the release deed 
dated 29-4-1970 was the only instru- 
ment to which the Board should have 
directed its attention. It was not open to 
the Board to question the recitals in the 
release deed in the absence of any mate- 
rials to the contrary. The same remark 
must apply to the Board’s observation 
that the assignment by the 
of the adjacent property in favour of 
the respondent did not show that it was 
obtained for the benefit of the respondent 
and his wife jointly. We do not also 
subscribe to the view that the respon- 
dent’s wife was merely in the position of 
a lender of moneys with reference to 
a portion of the consideration that went 
in for purchase of the property. We hold 


that the respondent’s wife had acquired- 


a joint interest along with him in the 
property; and the appropriate method by 
which the respondent could renounce his 
claim over the interest of his wife was 
by .execution in her favour of a release 
as had been done under the document 
dated 29-4-1970. 


URE a 


Government - 


16 Mad. Pr. 1] 


16. In view of these observations 
we hold that the instrument was rightly 
charged to duty as a release under Arti- 
cle 55 (b) of Schedule [ to the Stamp 
Act. We answer the reference according- 
iy. There will be no order as to costs. 


Board of Revenue 


Answered accordingly.. 
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P. S. KAILASAM. OFFG. C. J., RAMA- 
NUJAM AND BALASUBRAMANYAM, 
JJ. 

The Chief Controlling Revenue Au- 
thority, Board of Revenue. Madras, Peti- 
tioner v. State Bank of India, Madras, 
Responcent. 


Refd. Case No. 3 of 1974, D/- 1-4- 
1976. 

(A) Stamp Act (1899). Ss. 56 (2) and 
57 and 2 (14) — Statement of case — It 
can be only in respect of an instrument 
i.e. one that is signed —- Document to be 
executed — Reference for determination 
of duty chargeable is incompetent. 


Though under Sec. 56, it is provided 
that if the Collector acting under Sec. 31 
feels any doubt as to the amount of duty, 
he may draw up a statement of the case, 
the restriction is apparent as he can only 
send any instrument which is chargeable 
and in construing the instrument the 
Court has to apply the definition, that is 
the document should have been’ signed by 
the concerned parties. Otherwise, even 
though the document would be one un- 
der Sec. 31 and the Collector can deter- 
mine the duty with which it is charge- 
able, it may not be one under Sec, 56 (2) 
to enable him to send it for the decision 
of the Chief Controlling Revenue autho- 
rity. Equally, the Chief Controlling Re- 
venue authority, while dealing with the 
case referred to under Sec. 56 (2) can 
state a case and refer it to the High Court 
only if it is an instrument, namely. one 
that is signed. Though Sec. 57 (1) says 
that the Chief Controlling revenue au- 
thority may state a case referred to it 
under Sec. 56 and also ‘otherwise com- 
ing to its notice’, it can only be cases, 
that is, documents which are in dispute 
between the parties. It is also made clear 
by Sec. 59 that the High Court should 
deliver a judgment and that the Revenue 
authority should dispose of the case in 
conformity with that judgment. All these 
SN PG se SD A 


HT/IT/C916/76/MVJ 


v. State Bank (FB) 


A. LR. 


provisions clearly contemplate a case be- 
fore the Court and a document which 
has been executed by the parties. AIR 
1929 Cal 799 and AIR 1915 All 33 (FB). 
Foll. (Para 5} 


The instrument that is referred toa 
in Sec. 56 (2) is only an instrument that 
is executed, though under Sec. 31 an in- 
strument which is not executed is alsa 
specifically included as being present- 
able. (Para 6) 

(B) Stamp Act (1899), S. 57 — Re- 
ference incompetent being not in respect 
of executed document — High Court can 
return the reference without expressing 
its opinion. AIR 1948 Mad 418, Foll. 

(Para 7) 
Referred : Paras 


Cases Chronological 


‘AIR 1948 Mad 418 = (1948) 1 Mad LJ 
7 


157 
AIR 1929 Cal 799 = 33 Cal WN 1174 (SB) 
§ 


AIR 1926 Bom 51 = 27 Bom LR 1273 6 
AIR 1815 All 33 = ILR 37 All 125 (FB) 
6 


(1902) [LR 25 Mad 752 6 
(1878) ILR 3 Cal 347 $ 


Addl. Govt. Pleader No, 2, for Peti- 
tioner; S. Ramasubramaniam for King & 
Partridge, for Respondents. 


P. S. KAILASAM, OFFG. C. J.:— 
This is a reference under S. 57 of the 
Indian Stamp Act by the Chief Control- 
ling Revenue authority. Board of Reve- 
nue, Madras. The respondent, the State 
Bank of India, presented on 15-11-1971, 
three draft documents. but we are con- 
cerned with only one for adjudication 
and levy of proper stamp duty under 
S. 31 of the Indien Stamp Act. The docu- 
ment with which we are concerned is a 
draft document styled as a deed of trans- 
fer proposed to be executed by the State 
Bank of India and the State Bank of 
Travancore by which the State Bank of 
India had agreed to transfer a sum of 
Rs. 50 lakhs to the State Bank of Tra- 
vancore in view of cash credit advance 
sanctioned to XYZ Company Ltd. called 
the ‘borrower’ under a hypothecation 
agreement dated 1-11-1971. executed by 
the borrower in favour of the State Bank 
of India hypothecating the goods men- 
tioned in the hypothecation. agreement 
executed in favour of the State Bank of 
India as security for the repayment of 
the loan. At the time the deed of trans- 
fer was sought to be executed, a sum of 
Rs. 90 lakhs was due by the borrower to 
the State Bank of India under the hypo- 
thecation agreement. By the said deed of 
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transfer which was sought to be adjudi- 
cated, the State Bank of ‘India agreed 
with ‘the State Bank of Travancore, to 
transfer to the said Bank.a sum of Rs. 50 
lakhs out of the said sum outstanding 
and due to itself by the 
the interest which will thereafter accrue 
at the rate of 2% above the said Bank of 
India advance rate of 10% per annum 
with all the rights, benefits, advantages 
and facilities relating to the proportior- 


ate part of the aforesaid security as mer- 


tioned in the deed of transfer. The Col- 
lector was of the opinion that the docu- 
ments being for the transfer ‘and re- 
transfer of money respectively would be 


chargeable under Art, 62 (c) (ii) of Sche- 
dule I to the Indian Stamp Act and that, 


a sum of Rs. 22-50 would be leviable on 
each document. He was also of the opin- 
ion that if it were otherwise, 


ments'under Art. 5 tc) of Schedule I of 
the Stamp Act and the stamp duty 
chargeable would be only Rs, 2-25. ` As 
the Collector had some doubts, he refer- 
red the matter to the Board of Revenue 
and the Board of Revenue informed the 
Collector that’ the document would fall 
under Art..31 of Schedule I of the Indian 
Stamp Act. Acting on the instructions 


issued by the Board of Revenue, the 


Collector by his proceedings dated 22-5- 
1972. adjudicated the document as an. ex- 
change deed under Art. 31 and direcied 
that a stamp duty of Rs; 2,25,000 plus 


surcharge of 24% -which came to Rupees. 


5625 totalling in all a sum’ of Rupees 
2,380,625. had to be paid. On receipt of 


this order, the State Bank. of India filed . 


an application for referring the matter 
to the High Court under Sec. 57 of the 
Act for a decision, Accordingly, “the 
Board has made this reference in the fol- 
lowing terms: _ 

“Whether the document styled as 
‘deed of transfer’ between the State Bank 
of India and the State Bank of Travan- 
- core by which the State Bank of - -India 

- has agreed with the State Bank of Tra- 
vancore -to transfer to the. ‘State Bank of 
India, Travancore a sum of Rs. 50, 00,000, 


out of the sum of Rs.,90 lakhs outstand-- 


ing and due to the’ State Bank of India by 


a company called XYZ Co. Ltd., on the 


terms-and conditions and. consideration 


mentioned in the said document, is an 


exchange of property chargeable under 
Art, 31 of the Indian Stamp Act or a 
transfer chargeable under Art. 62 (c) Gi) 
oi the Indian Stamp Act, or any -other 
Article under the Indian Stamp. Act ” 
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borrower . and- 


‘the docu-. 
ments would have to. be treated as agrees 


‘instrument is chargeable 
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de Before answering the refer- 
ence, it is; necessary to consider the seve- 
ral provisions.of the Stamp Act to deter- 
mine whether the reference is competent 
at all as there is no case arising which 
can be referred to the High Court. 


-3. The power to adjudicate as to 
proper stamp-is conferred on the Col- 
lector under Ss. 31 and 32 of -the Act. 
Sec. 31 enables a party to bring before 
the Collector any instrument whether 
executed or not. and whether’ previously 
stamped or not, for his opinion as’ to the 
duty that is chargeable. On payment of 
a fee, the Collector is required to deter- 
mine the duty -with which, in his judg- 
ment, the instrument is chargeable, Sec- 
tion 32 enables the Colléctor to deter- 
mine. when an instrument is presented 
under Sec. 31. and to certify by an en- 
dorsement on the instrument, the full 
duty with which it is chargeable end, if 
it had been paid, to make an endorse- 
ment to that effect on' such instrument. 
If the instrument is not chargeable with 
any duty, he can certify in that manner. 
Sec. 32 also states the consequences of 
such an endorsement made by the Col- 
lector. 


A. The important section . with 
which we are concerned is Sec, 56. That 
section empowers the Collector to make 
a reference under certain circumstances 
to the Chiéf Controlling Revenue autho- 


-rity. Sec. 56 (2) provides that— ~ 


“If any Collector. acting under Sec- 
tion 31, Sec. 40 or Sec. 41, feels doubt as 
to the amount of duty with which any 
he may draw 
up a statement of the case and refer it, 
with his own opinion thereon, for the 
decision. of the Chief Controlling Reve- 
nue authority.” 


Section 56 (3) enables the authority to 


consider the case and send a copy of its 
decision to tHe Collector, who shall pro- 
ceed to assess and charge. the duty if any 
in: conformity. with such. decision. The 
right-to state a case -and-refer it to the 
High Court is conferred on the Chief 
Controlling “Revenue ‘authority .under 


_Sec. 57 of the Act. That section enables 


the -Chief Controlling Revenue authority 
to state a case referred to it under Sec- 
tion 56 (2). or otherwise coming to its 
notice, and refer such cases with its 
opinion thereon te the High Court. Sec- 
tion 59 empowers the High Court to deli- 
ver its judgment containing the grounds 
for such decision and to send to the Re- 
venue authority a copy of its judgment 
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under the seal of the court and.the signa- 
ture of the Registrar. On receipt of such 
judgment, the revenue. authority shall 
dispose of the case Contre PIs to such 
judgment. ` 

5. -The reference 
‘tor to the 
authority- is under Sec, 56 (2). It may be 
noted that the. Collector, can refer, while 


by he ‘Collée- 


acting under Sections 31, “40 and 41. ye- 


have also referred to: Sec. 31, which 
_ enables the Collector to receive ‘ally. in- 
strument whéther executed or not and 


whether previously: stamped or not and © 


to determine the duty that-is -payable on- 
such an instrument. It -may..be noted 
that. under Sec. 2 (14) of the Act an in- 
strument includes 
which any right or liability is, or ' pur- 


ports to be created, transferred. limited, 


extended, extinguished | or recorded, To 
comply with the definition, the instru- 
ment: must be executed, Though for the 
purpose of Sec. 31, an instrument. whe- 
ther executed -or not. could be received 
by the Collector for. determining the 
duty, we have the word. instrument de- 
fined in the Act and.-it would be. under- 


stood in the manner in which it is defin- 
ed. Though under Sec: 56 it is provided~ 
that if the Collector acting under Sec,-31: 


teels any doubt as to the amount of duty, 
he may draw up a statement ofthe cas2, 
the restriction is apparent as he can only 
send any instrument which is chargeabie 

and in construing the instrument. we 


have to apply the definition, that is the. 


document should have been signed by 
the concerned parties. 
though the document would be one ùn- 
der Sec. 31 and the Collector can deter- 
mine the duty with which it is charge- 
able, it may not be one under Sec. 56 (2) 
to enable him to serd it for the decision 
of the Chief Controlling Revenue autho- 
rity. Equally, the-Chief»Controlling :Re- 
venue authority. whileidealing with. tke 
ease referred to under ‘Sec. 56 (2) can 
state a case and refer itto the High:Court 
only if it is ‘an-instrument, .namely; one 
that is signed. Though Sec. 57 (IP 
that tae Chief: Controlling -Revenue at- 


thority may state a case referred to “it. 


under: Sec. 56 and also ‘otherwise: com- 
ling to its notice’, it can only be cases, 
Ithat is, documents which: are in dispute 
| between the parties. It is also made clear 
iby Sec. 59 that the High Court should 
deliver a judgment and that the: Reve- 
nue authority should dispose of the case 
in conformity with that judgment. All 
these provisions clearly contemplate a 
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Insurance Policies, AIR 1929 Cal 
Chief Controlling, Revenue - 


every document by’ 


“upon 


Otherwise, even. 
‘case was being dealt with a: 


- that ` 


says’ 


ALR. 


case before the court and a document 
which has been executed by the parties. 


6. We are supported in our view 
by the decision of the Special Bench of 
the Calcutta High Court in Re Marine 
799 
(SB). There tke Board of Revenue, Ben- 
gal, referred to the opinion of’ the court 
as to whether a certain type of docu- 


ment represented by a blank form at- - 


tached to the statement of the case drawn 
up by the Board of Revenue should be 


stamped with duty payable under Arti- 


cle 47 (A) (1) (ii), Schedule I of the 
Stamp Act, or with duty under Art. 62 
(c) of the said schedule or with some 


’ other and what duty. The Court observ- 


ed that without taking steps with refer- 
ence to any particular document-or seek- 
ing to make eny. person liable for duty 
“any particular’ document, the 
Board of Revenue have attached to their 
case. stated a specimen blank form of 


_certificate and have asked for the opin- 


ion of the Court under S. 57 of the Act 
upon the question whether documents of 
the character disclosed’ by the. blank 
form are liable to stamp ‘duty, and if so, 
under what heading. The Special Bench 
held that the reference is entirely -in- 
competent as it is not within the purview 
of Sec. 57 of the Stamp Act. It observed 
that that section did not provide a means 
by which the authorities concerned in 
collecting stamp duty could get advice 
from the court by laying a case before 


it for the décision of ‘a general question 
-and pointed out that 


it provided the 
machinery by which, when an ‘actwal 
particular 
being in question ` and 
party being — sought 

‘charzed ` with duty ‘upon 
instrument, a question of 
doubt might be referred to the court by 
the revenue authority setting forth the 
facts in’ the form’ of a case stated. The 
learned: _Judges observed . that ‘in the or- 
dinary way, if the Government: 


instrument 
a particular - 
to be 


cers of ‘the State?’ 


After. referting . to. “Sections 31, 40: 41, 56 
and’ D7, Rankin, Ce J. observed thus— 


“Itilis quite . clear that AEE ‘there 
must be.a specific case definite document, 
definite person who is -sought to be 
charged’ with duty, not an abstract ques- 
tion of chargeebility of documents of a 
certain kind...... it is quite. clear that the 
revenue: authority on receiving me judg- 


t 


desires ae 


a legal advice. “ponta ‘general question it — 
can obtain it by” consulting the a offi- . 
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ment of the court has to dispose of the 
case conformably to the High Ccurt 
judgment.” 


The Special Bench referred to the deci- 
sions in In the matter of .Thompson’s 
Policy, (1878) ILR 3 Cal 347. Re: Rezer- 
ence under Stamp Act, (1902) ILR .25 
Mad 752; Re-: Stamp Reference, ILR 37 
All 125 = (AIR 1915 All 33) and Usuf 
Dadabhai v. Chand Mohamed, AIR 1926 
Bom 51 and held that the reference “was 
incompetent, It will be sufficient if we 
refer to the Full Berich decision of the 
Allahabad High Court. In re: Stamp Re- 
ference, ILR 37 All 125 = (AIR 1915 Ail 
33) the court observed— 


“Ponnuswarry Vv. 


Soules the reference made to us coes 
not refer to a paricular deed in existerce 
but to some deed which may or may not 
hereafter come into existence. Sec, 56 
of the Stamp Act confers upon this ccurt 
power to deal with instruments which 
are already in existence and which kave 
been made the subject of action by the 
Collector acting under Sections 31 40 
and 41 of Act No. II of 1899...... We are 
of opinion that Sec. 57 contemplates a 
decision being given under circumstamces 
and upon documents of the same nature 
as those referred to in Sec. 56 of the 
Act.” 


We may add that the instrument thet is 
referred to in Sec. 56 (2) is only an in- 
strument that is executed, though urder 
Sec. 31 and instrument which is not exe- 
cuted is also specifically included as be- 
ing presentable. We find that this refer- 
ence is totally incompetent. 


T. It is also settled law that when 
an incompetent reference’ is made, the 
court is not bound to answer it, as held 
in I-T. Commr. v. Sevugan, AIR 1948 
Mad 418. In a reference under the In- 
come-tax Act, it was contended on benalf 
of the Income-tax Commissioner hat 
when a case had been stated by the ‘Tri- 
bunal to this court containing a queston, 
this court had no province other than 
to express its opinion and to give its in- 
swer to the question and that it could not 
consider the correctness or otherwise of 
the reference by the Appellate Tribunal.’ 
This contention was negatived and it 
was held that if the Tribunal improper- 
ly or incorrectly made a reference in 
violation of the provisions of the statute, 
this court was capable of entertaining an 
objection to the statement of the case 
and if it came to the conclusion that it 
never should have been stated, the Court 
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was not compelled to express an opinion 
on the question referred. 
8. We return the reference with- 
out answering the same. 
Reference returned. 


Narayanan 
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RATNAVEL PANDIAN, JJ. 


Ponnuswamy Nadar, Appellant v. 
Narayanan Nadar, Respondent. 


. - Appeal No. 194 of 1971, D/- 7-3-1975.* 


(A) T. P. Act (1882), Section 53 — 
Benami transaction —— Evidence and proof 
-— Burden of proof — Criteria to be satis- 
fied for discharging burden — Test to de- 
termine whether transaction is benami is 
to look to intention of parties — ïm- 
pugned sale deed in the case held not be- 
nami — (Evidence Act (1872), S.-101). 


Though in cases of alleged benami, 
transactions, there may be a ground for 
suspicion, yet a Court’s decision must rest 
not on suspicion or conjecture, but upon 
legal grounds established by legal testi- 
mony. In cases of this character, the de- 
termination of the question depends not 
only on direct oral evidence but also upon 
circumstances and surroundings of the 
case concerned. The burcen of proof lies 
heavily on the person who claims against 
the tenor of the deed, that is, the alleged 
beneficiary, to show that the ostensible 
vendee was a mere name lender and the 
property was in fact purchased only for 
his benefit. Such burden would be dis- 
charged by such a plaintiff by satisfving 
the well-known criteria. viz., (1) the source 
of purchase money relating to the tran- 
saction, (2) possession of the property, (3) 
the position of the parties and their rela- 
tionship to one another, (4) the circum- 
stances, pecuniary or otherwise, of the 
alleged transfer, (5) the motive for the 
transaction, (6) the custody and produc- 
tion of the title deeds, and (7) the previ- 
ous and subsequent conduct of the par- 
ties. Each of the abovesaid circum- 
stances, taken by itself, is of no particular 
value and affords no conclusive proof of 
the intention to transfer the ownership 
from one person to the other. But a 
combination of some or all of them and a 
proper weighing and appreciation of their 
value would go a long way towards indi- 


*(Against decree of Sub. J., Nagercoil in 
O. S. No. 43 of 1963, D/- 30-6-1970). 
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cating whether the ownership has been 
really transferred or where the real title 
lies. In every benami transaction,: the 
intention of the parties is the essence. 
The true test to determine whether the 
transaction is benami or not is to look to 
the intention of the parties, viz.. whether 
it was intended to operate as such or whe- 
ther it was only meant to be colourabla: 
if colourable, the transaction is benami, 
otherwise the transac tion is not benawi. 
On the other hand, if the parties intend- 
ed that it should take effect. the transac- 
tion cannot be said to be benami.. AIR 


1916 FC 238 and AIR 1965 SC 1364, Ref;. 
(Para 7)- 


AIR 1924 Cal 523, Foll. - 


The evidence adduced in cases of this 
character should stand the ‘test of strict 


scrutiny and satisfy the tests mentioned - 


above. In other words, the evidence must 
be reliable and acceptable, impelling the 


Court to take a view contrary to the reci-. 
The cor- - 


tals in the impugned document. 
sideration’ -of such evidence should be in 
a proper manner ang in the right perspec- 
tive. i (Para 8) 

Held, on an overall appreciation ot 
the entire evidence adduced by both the 
parties. in the light of all relevant and 
surrounding circumstances, that the im- 
pugned sale deed was not a benami 


transaction. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1364 = (1965) 1 SCR 861 8 
AIR 1924 Cal 523 = 28 Cal WN 62 8 


AIR 1916 PC 238 = ILR 44 Cal 662 7 


S. Chellaswami, for Appellant; P. 
Anantha Krishna Nair, for Respondent. 

RATNAVEL PANDIAN, J.:— This 
appeal has been preferred by the un- 
successful plaintiff in O. S. 43 of 1968 on 
the file of the Subordinate Judge, Nager- 
coil. The said suit was filed by him for 
declaration of his title to and possession 
of the plaint schedule property and a 
permarent injunction restraining the de- 


fendan: from interfering with his posses- > 


sion, and if the defendant managed to get 
possession by force and was found to be 
in possession for directing him. to deliver 
possession of the property to the plaintiff 
with mesne profits after giving declaration 
of title, and- for costs. 

2. The plaint allegations were as 
follows: The plaint schedule property is 
a portion of S. No. 1398/63-A in Kaliyal 
Village, the total extent of which is 250 
acres. The said 250 acres belonged to one 
Mr. Mohamed Mustaffa, son of Masthan 
Rowther. He executed an agreement cf 
sale dated 16-9-1957 in favour of the plain- 
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tiff in respect cf the said 250 acres, for a 
total consideration of Rs. 62,500/- and the 


- plaintiff also paid an advance of Rs. 1,801/- 


to Mustaffa. From the time of the said 
agreement, the plaintiff was requesting 
Mustaffa to give the property on sale for 
a total consideration of Rs. 50 000/- which 
request Mustaffa also promised to consi- 
der, and it was under. the said circum- 


stances the consideration was recited as 


Rs. 62,500/- in the agreement. The de- 
fendant was an intimate friend of the 
plaintiff and he was. also a lessee of Mus- 
taffa. -While so, upto. 25-9-1958 the plain- 
tiff had ‘paid: to Mustaffa total sum of 
Rs. 27,876/-. Sometimes, the plaintiff had 
sent amounts to Mustaffa through the 
defendant. By that time, Mustaffa also 
was pleased to reduce the sale amount to 
Rs: 50,000/-. Because of the confidence in 
Mustaffa, the plaintiff also -did not get 
any receipts, excepting a few receipts ob- 
tained in the name of the defendant and 
those. receipts are with the defendant. 
The plaintiff is a Government servant and 
he retired on 7-12-1967. So, he requested 
Mustaffa to execute a sale deed ostensibly 
in the name oz the defendant.: So, on 
29-9-1958, Mustaffa executed a sale deed 
in the name of the defendant. On the 
date cf sale, the plaintiff made three se- 
parate payments of Rs. 1 600/- Rs. 2,000/- 
and Rs. 524/-. After the date of sale, the 
the plaintiff has also paid to Mustaffa 
various sums, totalling Rs. 18,000/-. While 
so, in October 1958. when the plaintiff 
met Mustaffa, he wanted to verify the ac- 
count regarding the amounts paid till 
then. On reconciliation, -it was found 
that a sum of Rs. 524/- had not been 
credited by Mustaffa. Mustaffa promised 
to rectify the accounts. Even regarding 
the payments made after 29-9-1958, the 
plaintiff had paid somé amounts. through 
the defendant. Even after- the agreement 


of sale, the plaintiff had begun ne- 
gotiations with various persons to sell 
various portions of the property. Even 


on. the date of sale executed by 
Mustafa, the plaintiff made the defen- 
dant to execute a sale in favour of one 
Joseph Muthian with regard to an extent 
of 9 acres. On the same day, the plaintiff 
caused a formal sale to be executed by 
the defendant in favour of the plaintiff 
himself in respect of 25 acres. In the 
said 25 acres, the plaintiff had already 
planted in June 1958 rubber, with the- 
knowledge and consent of Mustaffa. The 
said 25 acres were taken in order to enable 


him to make an application for licence. 
Apart’ from the two sale deeds above- 


+ 
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mentioned, the plaintiff caused the defen- 
dant to execute five more sale deeds in 
that year. In the year 1959, the plaintiff 
brought about altogether ‘ten sale deeds 
and according to the. directions of the 
plaintiff, the. defendant executed those 
sale deeds. In. 1960,.as per the plaintifi’s 
directions, the defendant executed three 
more sale deeds. An extent of 45 acres 
20 cents, described in the plaint schedule, 
stands ostensibly in the name of the de- 
fendant. Because of confidence, the plain- 
-tiff did not take care to have the sale 
deed dated 29-9-1958 obtained from Mus- 
taffa and the tax receipts, with him. The 
plaintiff has also spent a lot.of money on 
the plaint schedule property for planting 
rubber. Through the defendant also. a lot 
of money has been spent.: In addition to 
the above, the ‘plaintiff has also paid to 
the defendant moneys for the friendship 
and work done by him for the plaintiff. 
The defendant had not paid nor spent any 
money of his own for getting the sale or 
for improving: the property. While 30, 
the plaintiff had reason to suspect some 
bad motive in the defendant. He asked 
the defendant to execute a formal deed 
acknowledging the benami nature of the 
document of sale of the year 1958, but 
the defendant refused. On 16-1-1968, the 
plaintiff issued notice to the defendant, 
demanding him to execute a formal deed, 
for which the defendant replied on 3_-l- 
1968, raising false and untenable conten- 
tions. Hence the suit. The plaintiff also 
alleged that the plaint schedule property 
would yield a profit-of Rs. 2,000/- per 
annum at the time of the presentation of 
the plaint. i 


“ae The defendant filed a writen 
statement contending as follows: The de- 
fendant purchased the entire property 
from Mustaffa on 29-9-1958 with his own 
money and has become the owner thereof. 
The plaintiff acted only as a broker and 
on the same date 29-9-1958 the defendant 
executed a sale deed in respect of 25 acres 
for Rs. 2,000/- in lieu of the work dcne 
by the plaintiff as a broker. The defen- 


dant is not aware of any transaction be-. 


tween the plaintiff and Mustaffa. He 
never took any money to Mustaffa for the 
plaintiff. The plaintiff did not make any 
payment to Mustaffa and he had nothing 
to do with the sale in favour of the defen- 
dant. On 29-9-1958, the defendant sold 
§ acres of land to Joseph Muthian for 
Rs. 1,500/~. The plaintiff is estopped from 
denying the defendant’s title. The defen- 
dant has executed various sale deeds to 
various parties out of his own volition and 
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had received moneys therefor, and he is 
in possession of 45 acres 20- cents as owner 
and the plaintiff has no right over the 
same, The defendant planted rubber in 
about 25 acres and he has put up build- 
ing. In the remaining area he has planted 


- other trees: and has spent more than 


Rs. 75,000/-. The plaintiff wanted the de- 
fendant to sell property and the defendant 
refused and so the plaintiff has filed this 
suit to backmail him. The plaintiff is not 
entitled to any relief. The defendant 
denies all the other allegations made in 


the plaint. 


4, On the above pleadings, the 


following issues were framed :— 

1. Whether the defendant is a benami- 
dar for plaintiff of the suit properties ? 

2. Whether the agreement with 
Mohamed Mustapha pleaded in para- 
graph 3 is true? 

3. Whether Mustaffa agreed to reduce 
the sale price to Rs. 50,000/- at the re- - 
quest of plaintiff ? 

4. Whether the consideration for the 
sale was paid by the plaintiff ? 

5. Whether the sale deeds were ex- 
ecuted by the defendant at the behest of 
plaintiff ?- 

- § Whether plaintiff is estopped from 
denying the title of defendant ? 

7. Whether the improvements in the 
suit property were effected by plaintiff or 
defendant ? 

8. To what relief is plaintiff entitled ? 

9. What is the order as to costs? 

5. On a consideration of all the 
documents filed in the case and the evi- 
dence adduced by the parties, the learned 
Subordinate: Judge found all the ‘issues 
against the plaintiff and dismissed the 
suit.- Hence, the plaintiff has filed this 
appeal. . 

6. Mr. Chellaswami, learned Coun- 
sel for the appellant, mainly contends 
that the purchase of the properties was 
only benami in the name of the respon- 
dent for his benefit, and that he obtained 
Ex. B-1, the sale deed dated 29-9-1958, 
from Mohamed Mustaffa, the vendor, in 
the name of the respondent. According 
to the appellant, he paid the sale price 
to the vendor and as such the respondent 
has no manner of right over the suit pro- 
perties. Therefore, the crucial question 
or the crux of the case is whether Ex. B-1 
is a benami transaction or not. 

7. In Minakumari Bibi v. Bejoy 
Singh, ILR 44 Cal 662 = 44 Ind App 72 
at p. 74 = (AIR 1916 PC 238), Sir Law- 
rence Jenkins has observed that though 
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in casés of alleged benami transactions, 
there may be a ground for suspicion yet 
a Court’s decision must rest not on suspi- 
cion or conjecture, but upon legal grounds 
established by legal testimony. In cases 


of this character, the determination of the 


quastion depends not only on direct oral 
erea but also upon circumstances and 
surroundings of the case concerned. It 
has been held repeatedly that the burden 
of proof lies heavily on the person who 
claims against the tenor of the deed, that 
is, the alleged beneficiary, to show that 
the ostensible vendee was a mere name 
leader and the property was in fact pur- 
chased only for his benefit. Such burden 
would be discharged by such’ a plaintiif 
by satisfying the well-known criteria viz., 
(1) the source of purchase money relating 
to the transaction, (2) possession of the 
preperty, (3) the position of the parties 
and their relationship to one another, (4) 
the circumstances, pecuniary or other- 
wise, of the alleged transfer, (5) the 
motive for the transaction, (6) the Custody 
and production of the title deeds, and (7) 
the previous and subsequent conduct of 
the parties. Each of the above-said cir- 
cumstances, taken by itself, is of no parti- 
cular value and affords no conclusive 
proof of the intenticn to transfer the 
jownersnip from one person to the other. 
(But, a combination of some or all of them 
dand a proper weighing and appreciation 
of their value would go a long way to- 
wards indicating whether: the ownership 
thas been really transferred or where the 
ireal title lies. In every benami transac- 
tion, the intention of the parties is the 
essence. The true test to determine whe- 
ther the transaction is benami or not is 
to look to the intention of the parties viz., 
whether it was intended {io operate as 
such or whether it was only meant to be 
colourable; if colourable, the transaction 
is benami, otherwise. the transaction is 
not benami. On the other hand, if the 
jparties intended that it should take effect, 
the transaction cannot be sald to be 
benami. k ; 
8. In Surasaibalini v. Phanindra 
Mohan, (AIR 1965 SC 1364) it has meee 
held as follows: 


“The Court will presume an ostensible 
title to be the real title uniess a plaintiff 
who seeks to assert the contrary pleads 
and proves that the ostensible owner is 
not the real owner. In other words, the 
onus is on the person who alleges a tran- 
saction to be benami tó make it out. Of 
course, the source of the funds from 


Ponnuswamy v. Narayanan (R. Pendian J.) 


' the defendant’s 


A. I, R. 


which the purchase is made, coupled with 
the manner of its enjoyments, would be 
a real material factor for establishing the 
case of benami, but the mere proof of 
the source of the purchase money would 
not finally establish the benami nature of 
title. Even where a 
plaintiff purchases property with his own 
funds in the name cf B, the surrounding 
circumstances, the mode of enjoyment, 
might still indicate that it was intended 
to be a gift to B, and it would then not 
be a case of benami notwithstanding that 
the purchase money did not proceed from 
the defendant”. 


The principles releting to a banami 
transaction have been clearly laid. down 
in Abdul Latif Kazi v. Abdul Huq Kazi, 
28 Cal WN 62 = (AIR 1924 Cal 523). 
From the principles laid down in the 
decisions, it is clear that the person 
who impugns the apparent character 
of the transaction, viz. the appellant 
herein, must show something or other by 
letting in legal evidence establishing . that 
the ‘transaction in cuestion is a benami 
one, and the issue cannot be disposed of 
by a mere conjecture or suspicion as to 
the various circumstances surrounding the 
transaction, since the very object of a 
benami transaction is secrecy. Section 101 
of the Evidence Act provides that any 
one who desirés a Court to give judgment 
as to any legal right or liability’ depen- 
dant on the existence of the facts which 
he asserts, must prove that those facts 
exist. The evidence adduced in cases of 
this character should stand the test of 


' strict scrutiny and satisfy the tests men- 
-tioned above. In other words, the evidence 


must be reliable and acceptable, impelling 
the Court to take a view contrary to the 
recitals in the impugned document. The} 
consideration of such evidence should be 
in a proper manner and in the right pers- 
pective. Now, having the principles in 
mind we shall discuss the evidence, oral 
and documentary, under the various 
heads: a 
(After discussing the evidence in para- 
graphs 9-17 under the various heads the 
judgment concluded :} 


18. Thus, viewing the case from 
each and every angle, there is not even 
an iota of evidence to support the claim 
of the plaintiff. On an overall apprecia- 
tion of the entire evidence adduced by 
both parties, in the light of all relevant 
and surrounding circumstances, we have; 
no hesitation to hold that the impugned; 
sale deed Ex. B-J is not a benami trans- 
action, 
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19. We accordingly confirm the 
findings of the lower Court and dismiss 
the appeal with costs. 

i Appeal dismissed. 


—re 
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N. S.. RAMASWAMI, J. 
M. S. M. Syed Mohammad Bukhari, 


Appellant v. The Director of Enforce- 
ment, New Delhi and others, Respondents. 


„Appeal No. 415 of 1970, D/- 12- 12- 
1975 


(A) Foreign Exchange Regulation Act 
(1947), Sections 4 (1) and 5 (1) — Applica- 
bility — Permanent resident cf India sinay- 
ing abroad temporarily — Contraventien 
of Act abroad — Act will apply to him. 
AIR 1961 Mad 47, Foil. (Pars 4) 


: (B) Foreign Exchange Regulation Act 
(1947), Section 5 (1) — Centravention of 
— Charges for — Procedure to be follow- 
ed. (Foreign Exchange Regulation Kules 
(1952), Rule 3 (3)). 


Where the person charged for con- 
travention of Section 5 (1) has shown cause 
against the charge, then the duty of the 
Director is to conduct an inquiry into the 
charges and give a finding on the evidence 
placed before him. There is no provision 
in the Act or in the relevant rules to find 
the person guilty on his own plea. 

(Para 8) 

.(C) Foreign Exchange Regulaticn Act 
(1947), Seciien 5 (1) — Contravention of 
— When comes in. 


Section 5 (1) does not in 
prohibit a person, who earns foreign 
money while. residing in the. foreign 
country. in spending money on himself, 
The contravention of Section 5 (1) would 
come in, only if the foreign currency is 
paid to another person or credited to the 
account of another person. By mecely 
spending money on himself, the person 
cannot be said to have contravened the 
provisions of Section 5 (1). (Para 9) 
Cases Referred: -Chronological Paras 
AIR 1961 Mad 47 = 1961 (1) Cri LJ 273 4 


M. S. Abdul Azeez, for Appellant; R. 
Thyagarajan, for the Central Govt. Stand- 
ing Counsel, on behalf of Respondents. 

JUDGMENT :— 
under Sec. 


any way 


This is an appeal 
23-EE of Foreign Exchange 


*(Against order of Foreign Exchange Re- 


gulation Appellate Board, New Delhi,- 


D/- 10-9-1969). 
GT/HT/C67/76/HGP 


Md. Bukhari v. Director of Enforcement 


permanent resident of India. 


Staying at Singapore. 


[Prs. 1-4] Mad. 23 


Resulation Act, 1947, (hereinafter refer- 
rèd to as‘the Act) by one M. S. M. Syed 
Mohammad Bukhari who was charged by 
the Director, Enforcement Directorate, 
New Delhi únder the provisions of the Act. 
There were three charges. The Director 


- found the appellants guilty o the charges 


and imposed a penalty of Rs. 2,500/-. The 
appellant filed an appeal ‘under Sec- 
tion 23-E ofthe Act to the Foreign Ex- 
change Regulation Appellate Board, but 
without success. Therefore this appeal 
under Section 23-EE of the Act has been 
filed. Under that section, a second ap- 
peal to this Court lies only on a question 
of law. 


2. The contention on behalf of 
the appellant before me has been that the 
Director had not followed the proper ase 
cedure laid down under the relevant rules 
framed under the Act, that he had found 
the appellant guilty without recording of 
evidence and that no opportunity had been 
given to the appellant to meet the 
charges. It was further contended that 
in law the alleged charges cannot be said 
to have been made out. l 


3. The three charges are: 

(1) during the years 1954-59 the ap- 
pellant made various paymenis amounting 
to St. $3062 to persons resident outside 
India without any prior general or spe- 
cial permission of the Reserve Bank of 
India and had thereby contravened the 
provisions of Section 5 (1) (a) of the Act; 

(2) On or about 6-4-1959, the appel- 
lant borrowed foreign exchange to wit 
St. 3500 dollars from persons other than 
the authorised dealers in foreign exchange 
in India without the previous general or 
special permission of the Reserve Bank 
of India and had thereby contravened the 
provisions of Section 4 (1) of the Act; 


--(3) during the years 1954-59, the ap- 
pellant maintained an account with the 
Singapore’ Branch of Bukhary and Co., a 
firm resident outside Incia without the 
prior permission of the Reserve Bank of 
India and. contravened the provisions of 
Section 4 (1) of the Act. 


4. . Admittedly the appellant is a 
But during 
the relevant time, he had been temporarily 
The charges relate 
to what the appellant did while at Singa- 
pore. One of the contentions on behalf of 
the appellant is that the vrovisions under 
which the appellant had been charged 
apply only to persons resident in India 
and as the appellant had been actually 
residing at Singapore and not in India, 
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none of the- provisions of the Act would 
be applicable. to him and he cannot be 
held to have contravened. any of. those 
provisions. 
ceptable in view of the -decision reported 
in Bhagwandas v. Union of India, AIR 
1961 Mad 47.. 
of the Act under which. the appellant has 
been charged, the reference is 12 a person 
‘in? ard a person ‘resident in’ India. 
Similarly under Section 9 also the same 
phraseology occurs. In considering the 
same under Section 9, a Bench of ‘this 


But this contention is not ac- 


Md. Bukhari v. Director of Enforcement 


Admittedly he had received the necessary 
notice indicating the nature of the offence 
alleged to have been committed by him. 
The contention on behalf of thë- appellant 


. is that even though such a notice had been 


Court in the above case. pointed. out,.that . 


the distinction betwesn ‘in’. and ‘resident 
in’ clearly implies that what is intended 
is a dsascription of 4 quality, 
ordinarily continuous residence, and a 
purely temporary stay abroad will not 
make the offending- section less applicable. 
It was further pointed out that, that part 
of the section will, therefore, apply to 
persons who. can he justifiably. described’ as 
permanent residents cof India, though they 
might be abroad: at the particular time of 


namely, of’ 


a transaction, while the earlier part will. 


apply to those who are in the country, 


whatever might be the quality of their | 


permanent: residence. 
|cision, it cannot be legitimately contended 
that the appellant, who is a permanent 
resident of India, cannot be charged 
under the relevant provisions of the Act 
merely on the ground that during the 
relevant period, he was staying outside 
India. 


5. -As I said, ie contenien of the 
learned counsel for the appellant is that 


the Director had not followed the proper ' 


“In view of this de-™ 


procedure in conducting the inquiry. re- . 


garding the charges, 
acted on relevant evidence and that he 
had net given an opzortunity to the ap- 
pellant to meet the charges.’ 
may be said regarding charges 1 and 3, 
as far as charge No. 2 is concerned, I: fail 
to appreciate the contentions put forward 


- on behalf of the appellant. That is a charge | 


in respect- of certain amount of Singapore 


Dollars borrowed by-the appellant against - 


the provisions of. S. 4 (1) of the Act. R. 3 


Whatever 


that he had not: 


. Of the adjudication proceedings stipulates ` 


the procedure to be adopted by the- Direc- 
tor in inquiring into the charges against a 
person or persons. Sub-rule (1) of R. 3 
contemplates the issue of a notice to the 
concerned person. Sub-rule (2) of Rule 3 
says that such notice shall indicate the 
nature of the offence alleged to have been 
committed by the person. 
grievance of the appellant that the above 


said two sub-rules had been contravened. 


It is not’ the” 


' issued, the further relevant procedure ‘in 
In. Sections 4 (1) and 5 (1) -> 


the matter had not been abopted ay the 
Director. > 


6. But as far as ieee No. 9 is 
concerned, I am of the view-that no fur- 
ther proceeding is at all necessary, for 
further. proceedings regarding a charge 
would arise only ‘when the concerned 
person shows cause against the charge. 


_ As far as charge No, 2 is concerned, in the 


statement made by the appellant before 
the Director, he has unequivocally stated 
that he did borrow the said amount of 
dollars for the purpose of paying to two 
other partners of the firm of which he, 
himself, had been a partner. The version 
of the appellant at that stage was that the 


firm, of which ‘he wasa partner, came to 
be dissolved, that he had to pay certain 


amounts to the other partners and. that 
for that purpose, he borrowed the said 
amount under promissory notes. This is 
a clear admission on the part of the ap- 
pellant regarding charge No. 2. As-al- 
ready seen that charge is for unauthorised 
borrowing of foreign exchange ‘without 
the prior permission of the Reserve Bank 
of India. From the above statement, it is 
clear that the appellant far from showing 
any cause against charge No: .2, has. in 
fact admitted. the ‘said © charge and there- 
fore no further proceeding of taking evi- 
dence or giving opportunity to‘the appel- 
lant to. produce evidence arises. ou 
rule (3) is in these words: : 


“Tf after considering the . cause, if any, 
shown ‘by such’ ‘person,’ the Director is of 
opinion that ‘adjudication’ 
should be held, ‘he shall fix a daté for the 
appearance of that person either personal- 
ly or through his lawyer or other autho- 


Tised representative:” 
. I am quite sure that as far as charge No. 2 


is concerned, -the appellant did not show. 
any cause and: therefore the alleged’ ir- 
regularity in the further proceedings in 
the matter, does not in:any way affect the 
finding of the Director and that that 
charge stood proved. 


T. I am unable to acċept the find- 
ing of the Director as well as that of the 
Appellate Board regarding the other two 
charges namely charges 1 and 3. As far 
as charge No. 3 is concerned, neither the 
Director nor the Appellate Board gives 


any finding. The Director simply narrates - 


ALR- 


proceedings : 
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the three charges, after which he deals 
with only charges 1 and 2:and does not 
deal with the 3rd charge at all. There 
is no indication in the order of the Direc- 
tor that he held that charge No. 3 stood 
proved. -The Appellate Board has .also 
no doubt referred to the three charges. 
But in dealing with the charges, it had 
dealt with only charges 1 and 2 and said 
nothing about the 3rd charge. Therefore 
I have to take it that neither the Direc- 
tor, nor the Appellate Board actually held 
the appellant guilty of the 3rd charge. 


8. Coming to charge No. 1, I- arn 
of the view that:on the facts available the 


charge cannot be held to have been prov- 


ed. The Director has found thé appellant 
guilty of that charge on the statement 
made on ilth May, 1963 and also upon a 
plea of guilty said ‘to have been made by 
the appellant. If the appellant had shown 
cause against a particular charge as con- 
templated under sub-rule (3) of Rule 3 
referred to above, then the duty of the 
Director .is to. conduct an inquiry into the 
charges and give a finding on the evi- 
dence placed before him. There is no 


provision in the Act or in the relevant . 


rules (after initiating adjudication. pro- 
ceedings upon the person concerned show- 
ing cause. against a particular charge) to 
find the person guilty on his own: plea. 
Therefore the observation of the Direcior 
that the appellant pleaded guilty to the 
charges {after the adjudication proceed- 
ings commenced on the appellant showing 
Sa against a pariqulg eee is a no 
eip. 


9. The only ` sie ms Seal is the 
appellant's statement’ made on lith May, 
1963. In that statement all that the.ap- 
pellant said was he spent: 3062.49 dollars 
while he was at Singapore. On this state- 
ment and upon the fact that the appellant 
did not bring anything in cash to India 
while he returned from . Singapore, the 
Director seems to hold that the appellant 
had made. payments to the tune of 3062.49 
dollars at Singapore: without prior -par- 
mission from the Reserve Bank of India 


as contemplated under Section 5 (1) of the 


Act. . This view. is not correct.. Sec. 5 (1) 
does not in any way prohibit.a person who 
earns foreign: money while residing in the 
foreign country in. spending money on 
himself. The contravention of Section 5 
(1) would come in, only if: the -fore.gn 
currency is paid to another person or 
credited to the ‘account of another per- 
son. By merely spending money on him- 
self, the person cannot be said to have 
contravened the provisions of Section 5 (1) 


Madras Corporation v. P. R. Ramachandriah (R. Rao J.) 


- (FB), Foll. 


[Pr, 1] Mad. 25 


of the Act. The Director and the Ap- 
pellate Board have overlooked this aspect 
of the matter. 


= D The appeal is therefore. partly 
allowed in that, charges Nos. 1 and 3 are 
held not proved and they ere accordingly 
quashed, The appeal is dismissed as far 
as charge No. 2 is concerned except that 
the penalty amount is reduced from 
Rs, 2,500/- to Rs. 500/~ only. I have so 
reduced the ‘penalty taking into considera- 
tion that the amount of foreign exchange 
involved is small and the offence is a 
technical one. The excess penalty amount 
deposited is to be refunded. 
_ Appeal partly all owed. 


AIR 1917 MADRAS 25 


RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


Corporation of Madras, Appellant Vv. 
P. R. Ramachandriah and others, Respon- 
dents. 
Appeal No. 677 of 
1975.* 
(A) Civil P. C. (1908), Section 96 — 
Appeal — Competency to file. 
~ Jt is well-settled that a party not ag- 
grieved by a decree is not competent to 
appeal against the decree on the ground 
that an issue is found against him. AIR 
1925 Mad 264 (2) and (1885) ILR 7 All 606 
(Para 4) 
Paras 


= 47 Mad LJ 743 
4 


1971, D/- 6-10- 


Cases Referred: ` Chronological 
AIR 1925 Mad 264 (2) 


(1885) ILR 7 All 606 (FB) 4 


R. Thillai Villalan, for Appellant; 
K. N. Balasubramanian, for Respondents. 

RAMAPRASADA RAO, J.:— The 
Corporation of Madras: is the appellant. 
It figured as the third. defendant in O. S. 
No. 59 of 1968 on the file of the First Ad- 
ditional City Civil Judge, Madras. Six 
plaintiffs. claiming themselves to be mem- - 


- bers of a Sabha known as Arunadhateya 


Maha Sabha, filed -the.present suit for a 
declaration that. the second defendant, 
who was-its quondam President, - cannot 
gift away -the property belonging to the 
Sabha to the Corporation of Madras and 
that such-a gift made by the second de- 
fendant or, the Sabha to the Corporation 


*(Against ‘decree of City. Civil Court (Ist 
Addl. J.), Madras in O. S. No. 59 of 
' 1968, D/- 3-8-1968). 


GT/HT/C66/76/HGP- 
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cf Madras would not bind the plaintiffs as 
members ofrthe Sabha.. The first and the 
second defendants filed a written state- 
ment contending that the Sabha is not in 
existence as it was dissolved in 1966,. that 
the property was purchased by the second 
defendant from his own funds and. that 
_under a valid resolution . ¿dated 9-7-1962 
the property was gifted to ‘the Corpora- 
tion of Madras for running a maternity 
and child welfare centre and a_dispensary. 
The Corporation cf Madras contended 
that none of the plaintiffs excepting the 
second plaintiff was a member of the 
Sabha, and sought for a dismissal’ of the 
sult on ‘that ground alone. In the main 
the defence was that the suit was not 
maintainable. ° In any event, their case 
was that they are bona fide transferees 
and that they made improvements and the 
suit deserves a dismissal. The ees 
issues were framed: 


‘1. Is the suit property’ No. 72, Peran: 
bur High Road, the sepárate property of 
tne Second Defendant or is it a trust pro- 
perty ?. 

2. Are the plaintiffs. ember of the 
Arundhatheya Maha Sabha and entitled 
to file the suit ? 


3. Has the second defendant the Fight 
to gift the suit property to the Corpora- 
tion of Madras? 

4. Are the procéedings of the Maha 
Sabha dated 8-7-1962 valid and binding ? 


5. To what reliefs are the parties en- - 


titled ? 


2. - On issue 1 the loses Court 
found that it is a trust property but not a 
public trust. On Issue 2, the Court found 
that the suit was not maintainable as none 
excepting the second plaintiff continued 
to be a member of the Sabha till it was 
dissolved and such a person cannot, after 
dissolution, though under the guise of 
proceedings -under Order 1, Rule 8, Civil 
P. C. maintain. the suit in a representa- 
tive capacity. Effectively ° the decision 
-was that as the Satha was no longer in 
existence, the second plaintiff, who was 
the quondam member, cannot “maintain 
the suit by adding on ‘to the posse of 
plaintiffs others who ‘were néver mem- 
bers of the Sabha’ but who`belong to the 
same community. Tne observation of the 
Court below that it was the sixth ‘plain- 
‘tiff who continued. as member of the Sabha 
till the date of dissolution: appears - to be 
not correct. .Ex. B-3 (a) no doubt’ refers 
to one P. Nalliah. But the sixth plaintiff 
is K. K. Nalliah. Learned counsel for the 
appellant says that tney.-are not: the same 


[Prs. 1-4] Madras Corporation v. P. R. Ramachandriah (R, Rao J.) 


' 1962. are ‘invalid. 
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persons. But he would -refer to Ex. B-7, 
Item 144, and would say that the Corpo- 
ration was right when it said that the 
second plaintiff alone was the quondam 
member on the date of dissolution and 
not anyone else. 


3. After éxamining the position 
rather comprehensively the learned Judge 
held that the suit was not maintainable. 
But, as is traditional and conventional too, 
he rendered his findings on Issues 3 and 4 
as well. He said that the gift by the se- 
cond defendan: in favour of the Corpora- 
tion :of -Madras is not valid and that the 
proceedings -of the Maha Sabha. on 8-7- 
In the result,. however 
the suit was dismissed because the Court 
was of. the -view that the suit as framed 
was not maintainable. The Corporation 
of Madras has filed the present appeal þe- 
ing aggrieved by the findings of the Court 
below, on Issues 3 -and 4 which went 
against it. 


4. - Mr. Thillai “Villalan, learned 
counsel for the appellant, concedes that 
suit was dismissed as not maintainable, but 
being aggrieved by the findings of the 
Court below on Issues 3 and 4, the Cor- 
poration has came up to this Court for re- 
lief. It is by now well-settled by high 
authority that a party not aggrieved by a 
decree was not competent to appeal 
against the decree onthe ground that an 
issue was found ` against him. Iw Lat- 
chayya v. Kotamma, 47 Mad LJ 743 = 
(AIR 1925 Mad 264 (2)) several Division 
Bench -decisions were referred to by the 
Court, and it was pointed out that a party 
in whose favour a-decree was passed 
could not appeel against the decree on the 
ground that the findings on one of the 
issues was against the party. <A similar 
view was held by three. Division Benches 
of our Court: A Full Bench of the Allaha- 
bad High -Court in Jamaitun-Nissa_ v. 
Lutfun-Nissa, (1885) ILR 7 All 606 (FB) 
took the same view. It, therefore, follows 
that the decision rendered by the Court 
below on issues other. than Issue 2° will 
not.bind the Corporation of Madras. Mr. 


‘Balasubramaniem irr fact says that in any 


future ‘litigation over the suit property, 
the findings rendered by the Court below 
on- Issues. 1, 3 and 4 cannot be res judicata 
in: so- far as the Corporation is concerned, 
In this view of the matter the appeal is 
dismisšed - but there will be no order as 
= hashes 
2 Appeal dismissed. 
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AIR i877 MADRAS 27 
GOKULAKRISHNAN, J. 

Sri Pamban Kumaragurubare Swarnl 
Temple, Petitioner v. K. Subramanya 
Mudaliar, Respondent. 

Tr. C. M, P. No. 10533 of 1975, 
29-3-1976. 

(A) Civil P, C. (1998), S. 24 — Fow- 
ers of Ccurt under — Transfer of suit — 
Convenience of parties is one of criteria. 

Section 24 is wide enough to confer 
powers upon the High Court and tue 
District Court for the purpose of trans- 
ferring a suit. The conven'ence of tne 
patties concerned is one of the criteria 
for the purpose of transferring the sur. 

. (Para 3) 

The suit for getting possession of the 
land purchased by plaintiff was filed sy 
him in the court at Chingleput where the 
alleged settlement proceedings were cor- 
ducted, The plaintiff and the defendant 
were residents of Madras. The court at 
city of Madras was nearer to the suit 
property, rather than the Chingleput 
Court. Tne petitioner who claimed ime- 
rest in the property and prayed for trans- 
fer of suit to court at Madras was aged 
mere than 78 years having blcod pres- 
Sure, Aimost all the witnesses were re- 
siding at Madras, 

Held that there was strong groucd 
on the basis of convenience for transzer 
of the suit to the City Civil Court, Med- 
ras. (Paras 3 & 4) 

P. Venkataswami, for Petitioner; 
T. V, Ramenujam, for Respondent, 

ORDER :— This is a petition to 
transfer O. S. No. 65 of 1972, on the fle 
of the Principal Subordinate Judge’s 
Court, Chingleput, to the  Princival 
Judge, City Civil Court, Madras. The 
transfer is prayed for only on the 
ground of convenience. The respondent 
herein has filed O. S, 65 of 1972, on -he 
file of the Principal Subordinate Judge, 
Chingleput for getting possession of 52 
cents of land purchased by him in R, S. 
172/2 at Thiruvanmiyur village. In res- 
pect of this land, the petitioner submits 
that the same is part of the land pur- 
chased by him as early as 4-6-1929. Un- 
der that purchase, the petitioner has ac- 
quired 3 acres and 11 cents wherein the 
Samadhi of Pam>an Swami is situated. 

As per the allegation in the transfer 
petition, the petitioner has covered it 
with a fence wherein the Samadhi of 
Pamban Swemigal stands. It is further 
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contended by the petitioner that both the 
plaintiff and the defendant in the suit are 
residents of Madras, that Thiruvanmiyur 
is nearer to the City Civil Court at Mad- 
ras, rather than to the Chingleput Sub 
Court. that almost all the witnesses, both 
who know the facts ard also wor- 
shippers therein are within the jurisdic- 
tion of the City Civil Court, Madras, that 
the petitioner is aged more than 78 years 
suffering from blood pressure, that most 
of the witnesses who have to be taken 
for the purpose of giving evidence in the 
suit who are all residing at Madras are 
all aged persons, and that in the interests 
of all the parties concerned, it is better 
that the suit is transferred to the City 
Civil Court, Madras. 

2. This transfer petition is oppos- 
ed on the ground that the petition for 
transfer is belated, that settlement pro- 
ceedings were conducted at Chingleput, 
wherein the petitioner also gave evi- 
dence, that the settlement proceedings 
ended in favour of the respondent herein, 
and as such. there is no merit in the de- 
fence put forth by the petitioner herein 
in the main suit and that the property is 
situate within the jurisdiction of the 
Chingleput Court, and as per S. 16 of the 
Civil Procedure Code, the suit has to 
be tried only at Chingleput Court. 


3. I have been taken through the 
facts of the case in detail and also the 
affidavits filed by the respective parties 
herein. No doubt, Sec. 16, C.P.C. says 
that— 


“Subject to the pecuniary or other 
limitations prescribed by any law, suits 
(a) for the recovery of ‘immoveable 
property with or without rent or profits; 
(b) for the partition of immovable 
property; 

(c) for foreclosure, sale or redemp- 
tion in the case of a mortgage of or 
charge upon immoveable property; 

(d) for the determination of any 
other right to or interest in immoveable 
property; 

(e) for compensation for wrong to im- 
moveable property; 

(£) for the recovery of moveable oro- 
perty actually under distraint or attach- 
ment, 
shall be institute in the court within 
the local limits of whose jurisdiction the 
property is situate.” 

There is no difficulty in appreciating the 
provisions of Sec. 16, and also the cor- 
rectness of the suit filed kefore the Chin- 
gleput Court, But the transfer is prayed 
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for only under Sec. 24, C.P.C. Sec, 24 


gives general power of transfer and wiih-. 


drawal, It states—- 


“On the application of any of 
parties and after notice to - the 
and after hearing such of them ‘as desire 
to be heard, or of its own’ motion with- 
out such notice, the High Court or the 
District Court may, at any stage— (a) 
transter any suit, zppeal or other pro- 
ceeding pending before it for’trial or dis- 


the 


posal to any court subordinate to'it and, 


competent to try or dispose of the same; 
or (b) withdraw any suit, appeal or other 
proceeding pending in any.court subordi- 
nate to it, and. (i) try or ‘dispose ” of - the 
same; or (ii) transfer. the same for ‘trial 
and disposal to any court subordinate to 
it and competent to try or. dispose of the 
same; or (iii) retransfer the same for trial 
or disposal to the court. from which__ it 
. was withdrawn,” 


Fie. it is clear, Sec, 24 is ee re 
to confer powers upon the High Court 
and the District Court for the purpose of 
transferring a- suit. The convenience of 
the parties concerned is one of the crite- 
ria for the purpose of transferring the 
jsuit. No- doubt, the suit is of the year 


1972. It was posted in ‘the ready list only - 


during 1975. Iminediately, the petition 
for transfer -has been filed. Unfortunately 
the transfer petition .was pending for 
over six months now, That need not stand 
in the way of appreciating the facts al- 
leged by the petitioner herein to have 
the transfer he has prayed for. It is clear 
from the facts of the case that the court 
at City of Madras is nearer to the suit 
property, rather than the | Chingleput 
court, The settlement proceedings refer- 


red to above ought to have been conduct-. 


ed either at Saidapet or at ` Chepauk, 
Madras 5. There is no difficulty in appre- 
ciating the fact that both .the plaintiff 
and defendants resida at Madras and the 
petitioner herein is aged more than 78 
years having blood pressure, 


4. Very strong ground has been 
made out on the basis of convenience to 
all the parties concerned to order the 
transfer as prayed for. 


5. Yn these. circumstances, O. S, 65 
of 1972. on the file of the Principal Sub- 
ordinate Judge’s court, Chingleput, will 
stand transferred to the file of the Prin- 
cipal Judge, City Civil Court, Madras. It 
is open to the Principal Judge, City Civil 
Court, Madras, to have the same posted 
before any of the Judges presiding over 
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parties 


‘tion has been granted is quite 


AL R. 


the City Civil Court, Since the suit is cf 
the year 1972, the Principal Subordinate 
Judge, Chingleput~ will take immediate 
steps to have the papers transmitted io 
the Principal Judge, City .Civil Court, 
Madras immediately. The Principal 
J udge, City Civil Court,: Madras, will 
give necessary directions for the purpose . 


of-disposing of the suit on or before 30th 


July, 1976. TERTE will þe ‘no orders as to 
costs. 
Order accordingly. 


AIR 1977 MADRAS | 28 ~ 
KAILASAM, OFFG: C. J. AND . 
‘BALASUBRAHMANYAM, J: 


P..K, Govindan, Appellant v. - The 


. Secretary to Government, Home - Deptt., 


and another, ‘Respondents. .- 


Writ Appeal No. 48 of 1976, D/- 
22-3-1976.* | 
(A) Madras Buildings ‘(Lease and 


Rent Control) Act (1960), S. 29 — Exemp~ 
tion. of premises from provisions of Act 
— Order of Home Department granting 
exemption to Government premises at in- 
stance of another Government Depart- 
ment-— Is not necessarily a biased order. 


The Home Department in exercise of 
its power under S. 29, passed an order, 
at the instance of the. Labour Depart- 
ment, granting exemption to the premi- 
ses (belonging to the Regional Provident 


‘Fund Commissioner) ‘from operation of 


the provisions of the Act, after taking in- 
to consideration the bona fide. and rea- 
sonable requirement of ‘the Commis- 


gioner’s office Zor ‘accommodation. In the 


circumstances, merely because one Gov- 
ernment department seeks exemption 
and the Home Department grants it, it 
would not follow that the order granting 
exemption is biased. . 


_ Applying the. tests laid down by the 
Supreme Court in, AIR 1961 SC 1731 
held that (i) the order is not discrimina- 
tory, because it is made in favour of a 
department which is a different class by 
itself; Gi) the ground on which exemp- .- 
relevant 
to the policy and purpose of the Act and 
(iii) there is no allegation of mala fide on 
the part of the Home a 

(Paras 3, 5) 





= (Against judgment of Ramanujam J in 


W. P. No. 434 of 1976, D/- 2-2-1976.) 
GT/IT/C359/76/MBR 
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Cases Referred: Chronological Paras 
AIR 1961 SC 1731 = (1962) 2 SCR 169 4 


G. K. Damodar Rao, for Appellant. 


KAILASAM, OFFG, C. J.:— This 
appeal is filed by the Proprietor, . Gokal 
Agencies, the petitioner in the writ ‘peti- 
tion, against the order of Ramanujam, J.; 
holding that the order of the Secretary 
to Government, Home Department, Gev- 
ernment of Tamil Nadu, exempting -the 
premises No. 22 Royapettah High Road, 
Madras, from the provisions of Sec. 29 of 
the Madras Buildings (Lease and Rent 
Control) Act, at the instance of the Ee- 
gional Provident Fund ‘Commissioner 
was not erroneous, The Regional Provi- 
dent Fund Commissioner; the seccnd 
respondent purchased the premises ‘ior 
Rs. 13,19,257 on 25-9-1968, There were 
several shops in the premises and they 
were occupied by tenants. In March 
1975, ‘the second respondent applied to 
the first: respondent for exemption of the 
premises .under’ Sec.:29.of the Act on -zhe 


ground that there had been considerasle 


expansion of ‘his office, that the existing 
office accommodation ‘in the compound 
was very inadequate and that consider- 
able difficulties were felt in providing 
the necessary accommodation. It . was 
pointed out that the strength of the staff 
had increased from 300 to 700 and that 
the entire premises was required for the 
-office staff and for locating a post office 
for the benefit of the office within the 
compound, After obtaining a report fram 
the Accommodation Controller, the frst 
respondent found that the request was 
bona fide and reasonable and therefore 
granted the exemption by G, O. No. 2417 
dated 31-12-1975. 


A: The appellant belor us raised 
two grounds in his writ petition; the 
first was that the order had been made 
at the instance of the Labour Secretary 
of the Tamil Nadu Government end 
therefore the impugned order could not 
be said to have been passed by. the first 
respondent in his independent judgment. 
Secondly it was contended that so long 
as the provisions under the Rent Con- 
trol Act were available to the second 
respondent for getting the tenants ev:-ct- 
ed from the premises, the power. under 
Sec. 29 of the Act could not be exercised 
by the first respondent, The Jearned 
Judge found against these contentions 
and hence this appeal. 

3. Mr. G., K, Damodar Rao, the 
learned counsel for the appellant, ‘urged 
the same two grounds, There is no d: fi- 
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culty in rejecting the first contention 
that because one department of the Gov- 
ernment prayed for the grant of exemp- 
tion under Sec..29 of “the Act to’ the 
Home Department, which is the autho- 
rity to exercise the power, the order 
would become vitiated as the first res- 
pondent would not exercise his mind in 
an unbiased manner. So far as the re- 
quirement of one or other department 
of the Government is concerned, .it is 
only. that: department that can start the 
file making out a case- for necessary ac- 
commodation and for exemption under 
Sec, 29 being granted. The authority 
that is empowered. to grant exemption 
will consider the applicaticn on its merits 
and come to its own conclusion and from 
the mere fact that it .agreed with the 
department for additional accommoda- 
tion, it- would not follow that the order 
of the authority granting exemption is 
biased. In this case there can be no diffi- 
culty in agreeing with the learned Judge 
and the authority who. granted exemption 
that the requirement.-of the second res- 
pondent is bona fide and that he is badly 
in need of accommodation. This conten- 
tion was therefore rightly rejected by 


- the learned Judge. - 


4. The second contention that was 
raised was that the mere fact that the 
proceedings’ under the Rent Control Act 
would take a considerable time would 
not be a justification for the authority to 
exercise its powers under Sec. 29. In 
support of this contention, the decision of 
the Supreme Court in P. J. Irani v, State 
of Madras, AIR 1961 SC 1731, was cited 
before us. It may be borne in mind that 
the requirement in this case was for a 
department of the Government whose 
work was hampered for want of even the 
minimum accommodation. As already 
pointed out, the staff had increased from 
300 in 1968 to 700 in 1974. In the circum- 
stances it was only proper that they were 
attempting to get additional accommoda- 
tion in the building which was owned 
by them. The first respondent was satis- 
fied that the requirement was bona fide 
and that it was necessary that exemp- 
tion should be granted for, otherwise the 
work of the department would be ham- 
pered for a very long time. ` 


5. The case relied on by the 
learned counsel was between two tenants, 
The Supreme Court has pointed out that 
any individual order of exemption pass- 
ed by the Government can be ‘the sub- 
ject of judicial review by the courts for 


‘30 Mad, iPr, 1} 


finding out whether (a) it’ was discrimi- 
natory so as to offend Art. 14 of the Con- 
stitution, (b) the order was made on 
grourds which were germane or relevant 
to the policy and purposé of the Act and 
(c) it was not otherwise mala fide. The 
enforcement of the remedy under Art. 14 
is mot available to the appellant as. his 
right is now suspended under the Presi- 
dentiel Proclamation, Even otherwise, we 
do nct see any discrimination for the 
order that -is made is in favour of a de- 


partment which is a different class by. 


itself, The second ground also is not 


available to the appellant for the ground. 


on which exemption has been granted. is 
quite germane and relevant to the policy 
and purpose of the Act. The Government 
is given a discretion where after a bona 
fide camsideration of all the .meaterials 
tvefore them they consider that the 
building should be exempt from _ the 
operation of the provisions of the 


Supreme Court also has been satisfied’ by 


the department as there is no suggestion. 
of mata fides on the part of the first res- 


pondent, Certain observations relating io 
the faets: of- that case were very strongly 


relied on by the learned counsel to sub- - 


stantiate his plea that the mere fact that 
court proceedings would take more time 
would not furnish a ground -for exercis- 
ing the powers under. Sec, 29. But in our 
view the facts of that case are different 
and the question involved therein was a 


fight between two tenants and.a depart- . 


ment of the Government was not involv- 
ed in it. . 


6 On a consideration of all the. 


facts oi the case, we have no hesitation 

in agreeing with the view of the learn- 

ed i ucge, "The appeal is dismissed. | 
Appeal dismissed. 


. C. V. Krishna v. State (R. Rao J.) 


Act. - 
The third: requirement laid down by the 


A. IR. 


ment — Power of court to appoint arbi- 
trator in place of such named arbitrator. 


If the parties to a contract volun- 
tarily incorporated as one of its terms a 
clause which obliges one or the other of 
them to refer the disputes, arising under 
it, to an arbitrator specified or named by 
them, then the mandate imposed upon 
themselves by the parties is inescapable 
and has to be given effect to. To this ge- 
neral. principle there is an exception. If 
it is proved thet the person named or 
specified as the arbitrator under the con- 
tract, is, biased towards. one of the par- 
fies. or the arbitrator overtly or covertly 
involved himself in the subject-matter of 
the contract from the time of its incep- 
tion and during the course of its working 
so as to give an impression to a reason- 
able person that a reference to him of 
the disputes that have arisen between 
the parties in relation to the contract 
would be futile and-in the ultimate. ana- 
lysis would not’ be a means to secure _ 
justice to the complaining party, then 


‘the -parties could come to court to seek 


for the appointment of an arbitrator 
other than the named arbitrator before 
whom the differences between them 
could be laid for final adjudication, AIR 
1967 SC 249 and AIR 1976 Mad 3, Refer- 


red. (Para 3) 
Cases Referred: -Chronological Paras 
AIR 1976 Mad 3 = : (1975) 2 Mad LJ 107 

3 


AIR 1967 SC 249-= 1966 Supp SCR ae 

RAMAPRASADA RAO, J.:— The 
plaintiff is the appellant. He filed a suit 
(it is called a suit because of convenience) 
for a direction to the defendant to file 
the arbitration agreement contained in a 
contract entered into between’ himself 
and the defendant in connection with the 
supply of an insulated milk tanker “made 


=~ of stainless steel. He also prayed for a 


AIR 1977 MADRAS 30 
RAMAPRASADA RAO AND 
RATNAVEL. PANDIAN, JJ. 

C, V. Krishna, Petitioner v. State: of 
Madras, Respondent. 

Appeal No. 370 of 1972, 
1976.* 

(A) Arbitration Act. (1940), S. I1 — 
Arbitrator named in arbřtration agree- 
*(Against decree of Sub-J., 

in O. S. No. 41 of 1968.) 


GT/IT/C357/76/JHS 


“pp. 15-3- 





Chingleput 


reference to an arbitrator other than the 
arbitrator named in the arbitration 
agreement, who was to be appointed by 
the court in this suit so as to decide the 
disputed matters as between the con- 
tracting parties, The suit arose this way. 
On 26-6-1964, the defendant invited ten- 
ders under Ex. A~1, for the supply of the- 
milk tanker and such an invitation made 
it clear that the price was to be excelu- 
sive of sales tax. Under Ex. B-l; dated 
29-7-1964, the plaintiff tendered and 
quoted a price of Rs. 35,000. This was ac- 
cepted under Ex. B-2 dated 25-8-1964, 
and the plaintiff was directed to supply 


wa 
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the tanker within 60 days. from 24-1C- 
1964 and he was also directed to pay a 
security deposit of Rs. 4,500. The plain- 
tiff initially committed default in the 
matter of the supply of the tanker witt- 
in the prescribed time, It appears, there- 
fore, that under Ex, A-2 - dated 28-12- 
1965 the order placed by the plaintiff 
and later accepted by the defencant, was 
cancelled. But it also appears from re 
cord and the supervening events, which 
are not disputed before us, that the plain- 
tiff was given yet another opsortunity 
to supply the tanker, though in point of 
time, earlier to such a decision the secu- 
rity deposit of Rs. 4,500 was also forfeit- 
ed by the defendant, Finally, by revok- 
ing the earlier order of cancellation of 
the order the plaintiff was given an op- 
portunity under Ex. A-3, dated 10-3- 
1966 to supply the tanker by 80-4-1966, 
but the records disclose that such supply 
was not made even within that time. 
Now it transpires that the plaintiff final- 
ly delivered the tanker in or about De- 
cember 1966, which is said to have been 
accepted by the defendant on 10-12-1966. 
The plaintiff raised a bill Ex. B-3, “or 
such supply and claimed a sum of Rupees 
38,500 which included a sum of Rs, 3850 
as and towards the sales tax. Curiously 
enough the plaintiff received a cheque 
(Contd. on Col. 2) 
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for Rs. 15,000 on 10-5-1967, with a note 
appended to it to the effect that the said 
amount was in full settlement of his bill 
Ex. B-3, The plaintiff accepted ‘the said 
cheque under protest and called upon 
the defendant to submit the disputes, 
which have arisen by then to arbitration. 
We may here mention that it is not dis- 
puted that under clause 19 of Ex. A-l or 
B-1 any difference or dispute arising out 
of the interpretation or application of 
the ‘terms of the contract, as entered into 
between the plainiff and the defendant 
shall be referred to the Milk Commis~ 
sioner for an award and such reference 
shall be deemed to be a submission to 
the arbitration within the meaning of 
the provisions of the Indian Arbitration 
Act, 1940, and the parties agreed that the 
award of the Milk Commissioner shall 
be final and binding on the parties. The 
plaintiff apparently foreseeing and hav- 
ing felt that differences have arisen not 
only in the matter of the interpretation 
but .also the applicability of the clauses 
in the contract either under Ex. A-1 or 


Ex, B-1, wanted such disputes to be re- 
ferred to arbitration. He sought for such 
a reference by issuing notices Exs. B~4, 
B-5 and B-6. The plaintiff was confront- 
ed with a reply under Ex. A-4 which 
reads as follows-— 


“Madras Dairy and Milk Project. 


From 
The Commissioner of Milk 
Production & Livestock 
Development, Milk Colony, 
Madhavaram, Madras 51. 


Sir, 


garding, 
Ref: Your letter dated 5-10-1967. 


To 
Thiru M. R. Krishna Iyer, 
Advocate, 12-A Aziz Nagar 
Ist St, Kodambakkam, 
Madras 24. 


ROC. No, 28638/E1/64 dated 21-10-1967. 


Sub: Supply of stainless steel milk tank — settlement of bill — Delay — re- 


. 


With reference to your letter citec, I am to inform you that -orders of the 
Government in the matter have since been received-iand further action is being 
pursued to settle your clientis affairs, ata very early date.” l 


The plaintiff kecame apprehensive and 
he, therefore, filed the present. action 
seeking for the reliefs, already mention- 
ed. The defendant in’ his written state- 
ment after traversing. the merits and 


complaining that the tank was defective, 


stated thus in paragraph 6 of the writ- 
ten statement— 


"§ The following three matters had 
to be considered and a decision arrived: 
(i) forfeiture clauses; (ii) liquidated da~ 


mages for delay in supply and (iii) the 
difference in value. 
>”. All these. ardse because of the delay 


: of plaintiff not completing the terms of 


contract as per agréement. It was finally 
decided by the Government that 1 and 2 
above have ‘to be enforced and this was 
pending correspondence between both 
the parties. The plaintiff is not entitled 
for any interest, as such delays are in- 
cidental and inherent in-the contract and 
was pending consideration and corres- 
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` pondence between parties: The plaintiff 
` has keen paid in full: the amount due to 
him and no amount “is payable by ‘the 
defendant.” 

He particularly eti to the” “plaintiff’s 
„request for appointment- of. an. arbitrator 


other than” the one named -in the arbitras - 


tion agreement and would :. ultimately 
claim that the claim made by the plain- 
tiff. in this action is excessive and. ‘that 
the suit has to be dismissed: The follow- 
.ing issues were framed by 
Subordinate Judge. of Chingleput:— l 
1. Has the defendant-shown any ` suf- 
ficient reason” why. he should not be re- 
quired to’ file: the arbitration agreement? 


-2. Is not the applicant entitled to get. 
an. order for appdin:ment™ of an irdepen- ` 


dent arbitrator; and 


titled? 

No oral sadenie: was 
the parties, After referring to the'docu- 
mentary evidence, the learned trial Judge 
dismissed the suit with ‘costs, It. is as 


filed, 
2, Mr. -Oank ; 


learned anel for-the. appellant, says 


that the suit ought not to have been dis- - 


missed and the. court had no option left 
except to’ refer the: subject-matter to an 
arbitration whether. to” the 


the case may be; but the: dismissal of the 
suit with costs is against law. What is 


urged by the learned Government Plea- 


der is that there is sufficient hypothesis 


in the pleadings to‘infer that the plain- 
tiff was not inclined to submit the mat- 


ters in dispute to the named arbitrator 


and as the plaintiff cannot avoid such an- 
arbitrator having. agreed io do so -when , 


the contract was formed, the. dismissal of 
thë suit was” right. - A 


-3 | We: are - 
- the conclusion: of . 


> =fore us as was. attempted in the written 


-  statemént “that thé sult “has. nót”? “been = 
. properly framed. It-is by “now clear- that: ` 
voluntarily `. 
lincorporated as one'-of -its.terms:a’ clause ‘ 


if the parties to -a contract. 


| which obliges one. or: the. other of. them 
¿to refer such disputes, arising under it or 
lto seek for an interpretation of. the terms 
Jof such a contract tc or from an arbitra- 
tor specified or named by them, then 
ithe mandate imposed upon themselves ty 
the parties is inescapable and has to he 


given. effect to. To this general principle l 


_ C. V. Krishna v. State (R. Rao J.) 


the learned . 


3, To what relief, isthe plaintiff ae 
adduceld by: 


against this, the preni APPR has bean 


Varacachari, 


named arbi- 
trator or to an independent arbitrator ag 


“unable to agree with 
ithe . ‘learned Subordi- 
E nate Judge. ‘There was no argument “ba. 


A.i. R. 


there is an exception. If it is satisfecto= 
rily proved and established that the per- 
son named or specified as. the arbitrator 
under the contract is biased towards one 
of the parties or the arbitrator overtly or 
covertly involved himself in the subject- 
“matter of the contract from the time of 
its.inception and during the: ' course’ of 
_its.working so as -:to. givé an impression. to 
“a reasonable person that a reference to 
him of the disputes that have arisen be- 
tween the parties in relation.to the con-| 
tract would be futile and in the ultimate 


analysis would not be a means to secure 


justice to the complaining party, then] - 
the courts have carved out an exception 
to the general application of the mandate 
as above and has allowed parties to. comej 
to court to-seek for. the appointment of 
an. arbitrator other than the named arbi- 
trator -before whom the differences be-|. 


~ tween the- parties could. be laid for~final 


adjudication. In U. P. Co-operative Fe- 


'deration v. Sunder Bros., Delhi, AIR 1967 


SC’ 249,- this; principle has been recognis- ` 
ed, The- ‘Supreme Court. said that the 
‘strict principle of sanctity:of contract is 
subject to the discretion of the’ court un- 
der Sec, 34. of the Indian Arbitration Act, 
for there must be read with every such 
agreement an implied term or condition 
that it would be enforceable’ only if the 
court having due regard to the other sur- 
rounding circumstances thinks fit in its 
discretion to enforce it and that.it-is ob- 
vious that a party may be -released from 
the bargain if he can show that the se- 
lected arbitrator is likely to show - vias 
or by sufficienz: reason to suspect that he 
will act unfairly or that he: has heen 


. guilty of continued: unreasonable conduct. 


In a. recent judgment of a Divison 


_ Bench: of our court, .the above _ decision 
` was referred to in. K. Yusuf Sheriff v. 


Akbar Sheriff, AIR 1976 Mad 3. In the 
latter case, the nairied arbitrator was the 
husband of- one of thé partners, Veera- 
swami C.J., speaking for the Bénch: said . 
that: it: éannot | “be assumed -from ` ‘mere- 
“relationship | that: “the arbitrator .. wculd’ 
act, ötherwise- tham impartially. - Obvi- 
“ously. that was a case where there was 
no, iota ‘of -evidence ‘to. found ‘a suspicion 
as | Lane the. oui alty of the arbitra- 
tors. f CR E 


i With the -above background we 
shall look into the facts’ of this case. 
When a cheque for Rs. 15,000 was sent on 
10-5-1967 in full settlement of a bill Ex. 
B-3, raised by the plaintiff demanding 
a sum of Rs. 38,850, certainly a dispute 


wm. 
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has arisen, The plaintiff was pursuing tic 
demand and was anxious to know how a 
sum of Rs. 15,000 could be an equation 
for Rs. 38,850. This he did when he sent 
the notices Exs. B-4, B-5 and B-6. He 
gets a reply which has already been ex- 
cerpted whereunder the Milk Commis- 
sioner, who is the. named arbitrator un- 
der the agreement Ex. A-1 or Ex. E-l 
states that orders of the Government 
have since been received and further zc- 
tion is being pursued to settle the plain- 
tiffs affairs. Pursuant to this, a cheque 
for Rs. 17,575 is sent once again in full 
settlement but without any explanation. 
When the plaintiff came to court the ce- 
fendant in paragraph 6 of the written 
statement which was also’ excerpted 
above has categorically pleaded that it 
was finally decided by the Government 
that the forfeiture clause and the clauses 
relating to the liquidated dameges for 
delay in supply and the difference in 
value have to be enforced, Obviously, the 
plaintiff's apprehension that the arbitras 
tor who is to settle disputes has abdicate 
ed his power and has surrendered hims 
self to the opinion of a third party is rot 
without foundation. Therefore, it is clear 
that this apprehension in the mind of the 
plaintiff was responsible for the secoad 
relief asked for by him in the suit. 


5. In the above circumstancs3s, 
when the contract is not in dispute, whan 
the terms of the contract are not equally 
disputed and when, under. clause 19 of 
the agreement an aggrieved party can 
refer the current disputes under it to the 
arbitrator named or otherwise, then the 
defendant cannot under the terms of the 
contract itself or otherwise, refuse to zc- 
cede to the request of the plaintiff to 
bring the arbitration agreement irto 
court for judicial scrutiny. 


6. The next question is whether 
the second relief asked for by the plais- 
tiff, namely to appoint an arbitrator other 
than the named arbitrator (Milk Commis- 
sioner) is well-founded. No doubt the 
pleading is rather expressive.in this case 
and even so Ex. A-4 dated 21-10-19€7- 
These two circumstances- provoked the 


plaintiff, rightly in our view, to contend > 


that the Milk: Commissioner who is the 
named arbitrator,’ under ‘the contract, 
ought not to function as such, as he has 
surrendered his judgment to the Govern- 
ment and made it appear that he: was 
merely an automation to implemént th2 
same; But -the question is . whether’ the 
Government did decide dt. all as pleaded 
1977 Mad./3 II G—36 


` fore the trial 


* 


in para. 6 of the written. statement and 
if so what was the nature of the decision 
and what was the occasion for the deci- 
sion. These facts and records relating to 
them: were not placed before the trial 
court, Even the trial Judge would say — 
that there is nothing on record to show 

that the Government have issued any in- 
struction to the Milk Commissioner to act 
in a particular manner, At the appellate 
stage, the learned Government Pleader 
before us is unable to improve matters. 
In this state of affairs, we are unable to 
‘apply the exception to the general rule 
referred to above and straightway dis- 
turb the named arbitrator and impose 
another instead, on the parties. As al- 
ready stated, the courts are too slow to 
disturb the named arbitrator. But at the 
same time, the courts have the right to 
decide in their judicial discretion whether 
all such terms contained in’an arbitra- 
tion agreement are to be enforced or 
not. There may be circumstances in a 
given case wherein as stated by the Sup- 
reme Court a party may be released from 
the bargain, if circumstances do exist to 
justify such a conclusion. As there is not 
enough material before us, nay even be- 
court for it to conclude 
that the named arbitrator ought not to 
function in the particular case, we are 
unable to, at present, grant the second 
relief asked for by the plaintiff. We have 
already stated that the apprehension of 
the plaintiff is not without any founda- 
tion. Be that ‘as it may, the matter has 
to be looked into by the trial court and 
for this purpose, the finding of the court 
below that the plaintiff is not entitled to 
the second relief has to be set aside. 


7. We have already expressed 


- that the plaintiff is as of right entitled to 


call the defendant to file the arbitration 
agreement into court.:We have also stat- 
ed that the question whether the arbitra- 
tor named under Ex. “A-1 or B-1 should 
be the Tribunal who should decide the 
disputes that have arisen between the 
parties under the contract or- not, is a 
matter to be decided by the trial court 
after hearing the parties and after giv- 
ing an opportunity to the parties to call 
for such records as are necessary to de- 
cide the issue. ee 


8." In the circumstances, the dis- 
missal of the suit is wrong, the judgment 
and decree of the trial court are revers- 
ed and while decreeing ‘the suit.in so far 
as the first relief is concerned, the sub- 
ject-matter is remitted tothe trial court 


—_ k 
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for a decision on the second relief asked 
for by the’ plaintiff, _ 


_ %& Having regard to the delay 
with which the plaintiff is also confront- 
. ed with, the trial court shall dispose of 
the matter within one month after the 
reopening of the courts and see that the 
parties produce all such necessary re 
cords in time so as to enable it to coms 
plete the trial. Costs, costs in the cause. 

Order accordingly, 
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Ramalakshmi Ammal, , Appellant v. 
Seeniya Pillai, Respondent. - 
Second Appeaj No, 991 of 1974,. D/- 
5-3-1976.° 
(A) Limitation Act (1968), Article 61] 
(a) and (b) — Applicability — Mortgage,. re- 


demption — Limitation — Transfer by 
mortgagee — Transfer of absolute title in 
mortgaged property — Suit by mort- 
gagor — Article 61 (b) applies — . Bur- 
den lies on plaintiff to show that cause. of ac- 
tion was not barred —- Held on facts that 


plaintiff failed te prove about his knowledge 
of transfer within 12 years — (Evidence. Act 
(1872, Sections 101 end 104). AIR 1961 SC 
1474 and AIR 1986 Bom 822 and (1970) 1 
Mad LJ 182 and AIR 1972 ‘Mad 185, Rel. 
on; AIR 1945 Qudh 258 Ref. ae 
(Paras 10, 11, 15) 
(B) Evidence Act (1872), Section 57 — 
Judicial notice — Prevalence of economic de- 


pression — Court can ‘take judicial notice. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 Mad 185) = 


181 
(1970) 1 Mad LJ 182 = 82 Mad LW 
43 12 


AIR 1961 SC 1474 = (1962) 1 SCR 492 12 
AIR 1945 Oudh 258 = 1945 Oudh WN 
182 9 
AIR 1936 Bom 322 s ILR 60 Bom 848 12 
T. Martin, for Appellant; Raj and Raj, 
for Respondent. o 
` JUDGMENT: This second appeal has 
been filed by 7th defendant in the suit. There 
are two questions which arise, viz, whether 
Article 61 (a) or 61 (b) of the Limitation Act 
of 1963, applies. to the present proceédings; 
*(Against decree of Sub. J. Tuticorin -in Ap- 
peal Suit No. 59 of 1973). 
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and if Article 61 (b) is held to apply, whe- 
ther the suit is within time. 


2, The facts are in a short compass. 
One Madathi Ammal purchased the suit pro- 
perty measuring 1 acre 98 cents for Rs. 800 
on 15-7-1922 under Ex. B-3. She executed 
a usufructuary mortgage of this property in 
favour of her sister Meenakshi Ammal on 
26-11-1928 for Rs. 500/- under Ex. Bl. It | 
was provided in the usufructuary mortgage 
deed that the time for redemption was by 
80th Adi, 1105. M, EB. (14-8-1930) and that if 
the mortgage was not redeemed ‘by then, 
the property would become the absolute 
property of the mortgagee. The mortgage 
was not redeemed by 14-8-1980 and the 
mortgagee Meenakshi Ammal sold the said 
property in 18-8-1933 to one Karuppaswami 
under Ex. B-4. Karuppuswami executed a 
gift deed in favour of the 7th defendant on 
8-6-1968 under Ex. B-2. 


3.. Madathi Ammal executed a gift 
deed on 2-10-1970 covering the same pro- 
perty in favour of her son, the plaintiff. She 
died within a few days: thereafter. The plain- 
tiff filed the suit, after her death, for a de- 
claration that-the property belonged to him 
in view of the discharge of the othi deed 
dated 26-11-1928 and for recovery of pos- 
session from the defendants. Defendants 1 
to 6 are the legal representatives of Meena- 
kshi Ammal and defendants 7 and 8 are the 
daughters of the purchaser-Karuppaswami. 


‘4. Defendants 1 to 6 remained ab- 
sent, The 7th defendant, în her written 
statement adopted by the 8th defendant, 
claimed that she had become the absolute 
owner of the property under gift deed in her 
favour by Karuppaswami who had title to the 
property. She claimed also that the ‘property 
was in the enjoyment of Karuppaswami and 
thereafter herself for over the statutory 
period so as to enable her to perfect her title 
by adverse possession. 

5. The trial Court found that the 
provision in the mortgage deed, saying that 
the mortgagee would become the absolute 
owner after the date fixed for redemption 
in case the mortgage deed was- not redeemed 
by that date, was a clog on redemption and 
therefore void; that the transferee Karup- 
paswami was only an assignee of the mort- 
gage rights, that Article 61 (b) of the Limita- 
tion Act applied and. that Madathi Ammal 
knew about the sale deed’-in favour of, Karup- 
paswami on the date of its execution so that 
the suit was barred by limitation. It was 


also held that Karuppaswami had acquired 


title by adverse possession. In the result, the 
suit was dismissed, | 2; 


1977 


6. On appeal, the learned Subordi- 
nate Judge considered the question as to w36- 
ther the gift deed in favour of the plaintiff 
was true and valid and held that it was true 
and valid. On the question of limitation, he 
held that the plaintiff knew about the elie- 
nation in favour of. Karuppaswami only in 
1970 and that therefore the suit was wi-hin 
time. He took, further the view that the 
plaintiff and his predecessors-in-title were 
entitled to the benefits of Madras Act IV 
of 1938 and that the mortgage stood dis- 
charged by the enjoyment of the proparty 
for a period of more than 30 years. He, 
therefore, decreed the suit for recovery of 
possession. 


T: In the present appeal by the 7th 
defendant, learned counsel for the appelant 
contended that the Court below was wing 
in proceeding as if the suit was not barzed 
by limitation. His submission was that the 
property had been in the enjoyment of the 
7th defendant and his predecessor-in-ätle 
Karuppaswami since 1933 and that they had 
perfected title to the property by adverse pos- 
session. For the respondent, the submi:sion 
was that the suit was very much within “me 
in view of Article 61 (a) of the Limitation Act 
or in any event Article 61 (b). The attempt 
of the learned counsel was to show that the 
plaintiff knew about the transfer only in -370 
and that therefore, the suit was very much 
within time, even if Article 61 (b) is held 
to apply. 

8. . I shall first consider the question 
as to whether Article 61 (a) applies. That 
Article relates to a suit by a mortgagcr to 
redeem or recover possession of immovable 
property mortgaged. The period of linita- 
tion is 30 years and the period commences 
from the date when the right to redee-= or 
recover possession accrues. The predecessor 
of this Article was Article 148 of the 1908 
Act, which provided for.a period of 60 --zars 
from the date when the right to redee- or 
recover possession accrued. This is not ¢ suit 
for redemption, because according to the 
plaintiff, the mortgage debt stood automati- 
cally discharged by reason of. Section 9-A 
(8) of Madras, Agriculturist’ Relief Act 
(Act IV of 1938). S. 9-A (1), as it.stocd at 
the relevant time, provided that if a use ruc- 
tuary mortgage was executed at any tims be- 
fore September 30, 1947, and the mortgagee 
was in possession of the property mortgaged 
to him, the mortgagor was entitled to resem 
the property notwithstanding that the time 
if any, fixed in the mortgage deed for re- 
deeming the mortgage had not arrived. Sub- 
section (3) of the Section provided that v here 
a usufructuary mortgagee was in possession 
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of the property mortgaged to him for an 
aggregate period of thirty years or more, then 
notwithstanding. the fact that the time, if 
any, fixed for redemption has not arrived, 
the mortgage debt should be deemed to have 
been wholly discharged with effect from the 
expiry of the period of 30 years. The result 
of Section 9-A (8) is tbat the present mort- 
gage would stand discharged by 26-11-1958. 
Therefore; there is no question of redemption 
of the mortgaged. property. The plaintif 
sought to recover possession of the immovable 
property mortgaged. According to the plain- 
tif, there was a period of 30 years from 
1958, so that the suit could have been filed 
till 1988. The case of the plaintif was that 
the suit is very much within time. On behalf 
of the. 7th defendant, the submission was 
that there was a specific Article viz., Arti- 
cle 61 (b) relating to recovery of 
possession of immovable property mort- 
gaged and afterwards transferred by the 
mortgagee for valuable consideration and 
that this was such a case, so that it fell with- 
in the scope of that provision. The plaintiff's 
counsel countered this submission by saying 
that this was a case where the property could 
be said to have been transferred by the mort- 
gagee and that therefore, Article 61 (a) alone 
applied. 


. 9. These rival contentions lead me 
to consider the question as to what was trans- 
ferred under Ex. B-4 in 1933. In other words, 
the point to be considered is whether the 
absolute interest in the property was trans- 
ferred by Meenakshi Amma] or whether there 
was only an assignment of the usufructuary 
mortgage in favour of Karuppaswami, In 
Suleman Bahadur v. Mirza Fida Hussain Khan, 
AIR 1945.Oudh 258, a Benchofthe Oudh 
Chief Court considered the question as to whe- 
ther the mortgagor could show that. the deed, 
though purporting to be an absolute trans- 
fer, was really of the mortgagee’s rights, That 
Court held that extraneous evidence was 
admissible for, the mortgagor to show what 
purported at first sight to be a transfer of 
an absolute title was, in the intention of 
the parties to the deed, only a transfer of 
the mortgagee’s rights. It has also been 
pointed out in the judgment that if the deed 
purported on the face of it to be a sale of 
absolute rights, then the burden of proving 
that it was something different Jay on the 
person who asserted it. In view of this de- 
cision, it is possible for the plaintiff herein to 
show that what was transferred under 
Ex; B-4 was only the mortgagee’s rights. Un- 
less there was a transfer of the absolute title 
in the mortgaged property, Article 61 (b) 
would not apply. 
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10. The circumstance relied on for 
the purpose of showing that there was only 
a transfer of the mortgagee’s right is that the 
property has been sold by Meenakshi Ammal 
in favour of Karuppaswami only for a sum 
of Rs. 425/-. The property had been purchas- 
ed by Meenakshi Ammal for a sum of Rupees 
800/- and she had herself mortgaged the pro- 
perty usufructuarily for a sum of Rs. 500/- 
As the consideration shown under Ex. B-4 is 
less than even the mortgage amount of 
Rupees 500/-, it was submitted that it could 
only. be a transfer of the mortgagee’s rights. 
The learned counsel for the 7th defendant- 
appellant submitted that Meenakshi Ammal 
sold the property after she had .become ths 
owner thereof by reason of the provisions in 
the mortgage deed. and she actually sold only 
the absolute rights. The consideration was 
only Rs. 400/- as, according to the counsel, 
there was a depression in the value of pro- 
perties at the relevant time. On this point; 
the trial court has in-a way accepted the 
plea of the 7th defendant, that the considera- 
tion shewn’in the document Ex. B-4 was. a 
genuine one in view of the economic depres- 
sion prevailing at that time. The complaint 
of the learned counsel for the — plaintiff-res- 
pondent is..that there was no - evidence in 
support of the prevalence of economic de- 
pression, The prevalence of economic de- 
pression is a notorious or historical fact 
which, in my opinion, can be taken into 
account by any Court. I do not, therefore, 
see any reason to discredit the conclusion cf 
the trial Court on this aspect merely because 
there was no independent oral or documen- 
tary evidence to show that there was an eco- 
nomic depression. There is reference to 
Ex. B-6 inthe judgment of the trial Court. 
which is the transaction of sale of an adja- 
cent property. That property, measuring 
about 3 acres 86 cents was sold for a sum 
of Rs. 700/- showing that the consideration 
set out in Ex. B-4 is not anything unreason- 
able. But Ex. B-6, though a registered do- 
cument, has not. been proved by produc- 
ing the parties thereto. Therefore, it has to 
be eschewed. Even eschewing Ex. B-6, Ido 
not think there is anything wrong in the 
conclusion of the trial Court that what was 
sold under Ex. B-4 was the absolute title 
to the property. The document prima facie 
shows that it is an absolute transfer of the 
property. I am not persuaded by the cir 
cumstances pointed. out on behalf of the 
plaintiff to hold that the transfer was only 
of the mortgagee’s right. 

ll. If the transfer was the absolute 
interest of Meenakshi Ammal, then the mate- 
rial Article would be Article 61 (b) In 
Dhanalakshmi Ammal v, Anthuraj, (1972) 2 
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Mad LJ 181 = (AIR 1972 Mad 185), a 
Bench of this court had occasion to consider 
the point as to which of the provisions of 
‘imitation would apply to a’ given case. It 
was held that when a mortgagee purporting 
to be the absolute owner, transferred the 
property covered by the mortgage, the mort- 
gagor's remedy was to institute a suit for re- 
covery of possession under Article 61 (b) of 
the Limitation Act, 1963, and that the period 
of limitation was 12 years commencing from 
the time when the transfer became known to 
the plaintiff. It was pointed out that the 
moment the mortgagor came to know about 
the wrongful transfer, by the mortgagee, of 
the property covered by the mortgage, his 
cause of action was to sue for possession at 
cnee and that he could not wait for the cause 
af action for redempticn to arise and sue for 
redemption in a leisurely way allowing the 
alienee’ from the mortgagee to be in wrong- 
ful possession right through in the meantime. 
In view of this decision, I hold that Art. 61 
(b) is- the appropriate’ Article which applies 
to the facts here. 


12. This takes me to. the question 
as to when the plaintiff or his predecessors- 
in-title acquired knowledge about the transac- 
tion of sale under Ex. B-4. Before proceed- 
ing to consider the facts on this point, it is 
necessary to refer to the decision of the 
Supreme Court , in Nanji and Company v. 
Jatashankar Dossa, AIR 1961 SC 1474, to find 
out the person on whom the burden of proof 
on this’ point, lies. That case arose under 
Article 48 of the Limitation Act of 1908. 
That Article applies to a person having the 
right to possession of movable property which 
has been wrongfully taken from him by an- 
other, The person who has been wronged 
can file a suit to recover the said specific 
movable property or for compensation there- 
for within three years from the date when 
he first learns in whose possession it was. The 
Supreme Court in the course of the judgment 
in that case, specifically approved a passage 
inthe judgment of Rangnekar J., in Kaikhus- 
roo Manekshah ‘Talyarkhan v. Gangadas 
Dwarkadas, ILR 60° Bom 848 = (AIR 1936 
Bom 322) appearing at page 860. It had been 
pointed out by the Bombay High Court that 
the onus was on the plaintiff to prove that 
he first learnt within three years of the. suit 
and that the property which he was seeking 
to recover was in the possession of the de- 
fendant. If he proved these facts, then to 
succeed in the plea of limitation the defen- 
dant had to prove that the fact that the pro- 
perty was in his possession became known 
to the plaintiff more than three years: prior 
to the suit. This passage demonstrates the 
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shifting nature of the burden and as to when 
it shifts. A bench of this Court, in Subbian 
Iyer v. Pichair Pillai, 1970-1 Mad LJ ‘133, 
considered the same problem in relation to 
Article 184 of the Limitation Act of 1908, 
which corresponds to Art.. 61 (b) of the 
present Limitation Act. It was pointed out in 
the said case also that the burden was a 
shifting oné: and that it was, however, for the 
plaintif to show a prima facie case that the 
cause of action was-not barred by limitation. 


13. I have, therefore;‘to examine 
whether the plaintif has proved prima: facie 
that he and his’ predecessors-in-title knew 
about the'trarisfer under Ex. B-4 within the 
period of limitation. . ; 

14. According to the _ plaintiff, he 
came to, know of the transfer in favour of 
Karuppaswami, only after the issue of the 
suit notice in 1970, and in his oral evidence, 
he has stated that the property was in the 
enjoyment of Meenakshi’ Ammal and after 


her death, of her two sons.’ After the’ sons 


died, according to the witness, their respec- 
tive wives and children were in enjoyment. 
He had also stated that he heard about the 
property having been transferred in favour 
of defendants 7 and 8. In his cross-éxa- 
mination, at one stage, he stated that. he 
took out an encumbrance certificate with re- 
ference to this property and`had filed it as 
an Exhibit in this case., At a later stage, 
he stated that he had not taken any encumb- 
rance certificate and that he knew about the 
transfer. He would also say that he did not 
issue notices to defendants 7. and 8, only bs- 
cause the property was in the enjoyment of 
defendants 1 to 6 being the heirs of Meena- 
kshi Ammal. Learned Counsel for the ap- 
pellant criticized this evidence by saying that 
it was only vague and that he could not say 
as to when the. witness acquired: knowledge 
about the transfer of the property. It was also 
stated that the witness has given out that 
he knew about the enjoyment of the property 
by Meenakshi Ammal and her heirs and that 
this could not have -been accepted by the 
Court, as under the document’ of usufructuary 
mortgage, which had never been redeemed, the 
property could only have been in the enjoy- 
ment of the usufructuary mortgagee. and her 
transferees. On this point, the trial Court has 
not accepted the evidence. of P. W. 1, the 
plaintiff. The. lower appellate Court has, 
however, believed his evidence. , Ordinarily 
on a question of fact, I would be bound by the 
appareciation of evidence made by the lower 
appellate Court. But, in view of the fact that 
the Courts below have differed in the appre- 
ciation of evidence, I ‘think it necessary and 
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proper to examine as to how far P. W. 1 was 
properly believed’ by the lower appellate 
Court. It is he who has come forward with 
this suit for recovery of possession of the 
property: He has necessarily to show that 
he knew about the transfer of the property 
only in 1970. Nowhere in’ his evidence has 
he stated as to whether Madathi Ammal knew 
about the transfer or not. No doubt, from 
the fact that she gifted the property in favour 
of the plaintiff on 2-10-1970; one could draw 
an inference. that Madathi Ammal proceeded 
on the basis that she had title to the property. 
But, in order to succeed in the plea that the 
suit is within time, the plaintiff has necessarily 
to establish that he and his predecessors-in- 
title had no knowledge of the transfer be- 
yond the statutory period. In the absence of 
any statement to_show that Madathi Ammal 
never knew about the transfer when she 
transferred the property in-his favour, I am 
unable to accept his evidence, Further, he 
has not stated from whom he obtained for 
the ‘first time knowledge about the transfer 
of the property under Ex. B-4. The pro- 
perty ‘is: situate in the village in which both 
Madathi Ammal and Meenakshi Ammal‘ were 
living. It is in evidence that Meenakshi 
Ammal was living 50 feet away.from. the re- 
sidence of Madathi Ammal, It is difficult to 
believe that a transaction. of sale by Meena- 
kshi Ammal was such a guarded secret in the 
whole village. as not to have been available 
to Madathi Ammal during the whole of her 
lifetime. The absence of knowledge of what 
happened to the ‘property among unsophis- 
ticated villagers is such as to draw too much 
on our credulity. Kist receipts have been 
produced to show that: Karuppaswami was 
paying kist for the property since 1965. 
Learned counsel for the ‘plaintiff vehemently 
contended that no kist receipts have been 
produced. for the period from 1983 till 1965. 
It is, however, not his case that anybody else 
had paid’ the kist or that anybody else was in 
actua] possession of the property between 
1983 and 1965. In these -circumstances, the 
fact that Karuppaswami was in possession of 
the property right upto the date. of gift in 
favour of the 7th defendant in 1968 -has to‘ 
be accepted. Therefore,‘ the version of the 
7th defendant that the property was right 
through in the enjoyment of Karuppaswami 
and thereafter of. himself, was rightly believ- 
ed by the trial Court. 


_ 5. ' Article G1 (b) applies to a case 
where the mortgagor sues for possession of 
the property mortgaged which was afterwards 
transferred by the mortgagee for valuable 
consideration. The period of limitation is 12 
years from the date when the ’transfer became 
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knowr. to the- plaintiff. As I have already. ob- 
served, the plaintiff has. not shown that he 
or his . predecessor-in-title viz. Madathi 
Ammal knew about the transfer only within 
a period of 12 years. The suit is, therefore, 
clearly barred. by the provisions of Article 61 
(b) of the Limitation Act. 


16.’ In the result, the suit was rightly 
dismissed by the Trial Court. The appeal is 
therefore allowed. There will be rio order as 
to costs. No leave. The money already de- 
posited towards mesne profits will be refund-. 
ed by the Court, or if it has been withdrawn, 
it will be paid back by the plaintiff into court 
so as to enable the 7th defendant to withdraw 
the same. 


} 


Appeal allowed, 
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Kistappa Naicker and another, 

lants v. Elumalai Naicker, Respondent. 
. Second Appeal No. 501 of 1973, D/- 
4-2-1976." 

(4) Hindu Law — Joint family — Ac- 
quisition — Purchase of property in the name 
of wife by husband’s money —— No presump- 
tion that property becomes joint family. pro- 
perty — Burden of proof is on person assert- 
ing jcintness — (Transfer of Property Act 
(1882), Section 39). j 


Appel- 


Once the title deed stands in the name 
of a person and somebody comes and asserts 
that the person in whose narne the title deed 
stands is a benamidar, the burden of prov- 
ing that such person is not the beneficial 
owner is throughout on the ‘person who as- 
serts to that effect, and’ the burden. . néver 
shifts. It cannot be ‘contended that though 
the burden in the first instance of proving 
that the. consideration proceeded from the 
husband is on the person who asserts to that 
effect, once he has established that the ‘con- 
sideration proceeded from the ‘husband; the 
burden shifts. to the person who asserts that 
the property is the property of the wife, to 
prove that the intention of the husband in so 
purchasing the property was to make the wife 
the beneficial: owner thereof, AIR 1942 Mad 
503 and AIR 1925 PC 181, Dist. (Para 8) 


When a husband purchases the property 
in the name of his wife by paying his own 
money from that alone no inference can be 


*(Against decree : of Sub J. (Principal), 
Chingleput in Appeal Suit No. 55 of 1972). 
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drawn that the wife was only a benamidar, 
and having regard to the nature. of the re- 
lationship between the parties, and the nor- 
mal tendency of: the husband to benefit the 
wife either by payment of money or by pur- 
chase of property in her name, the allegation 
of benami can be. established only by proving 
the motive for such benami purchase. (1963) 2 
Mad LJ 151 and AIR 1971 Mad 870, Rel. 
on | (Para 8) 
Cases Referred; Chronological Paras 
AIR 1974 SC 171 = (1974) 2 SCR 90 6 
Bo Mad 370 = (1971) 1 Mad LJ 
(1963) 2 Mad LJ 151 = 76 Mad LW 261 3 
AIR 1942 Mad 508 = (1942) 1 Mad LJ 
528 i 4 
AIR 1925 PC 181 = 52 Ind App 286 5 
R. Sundaravaradan, for Appellants: T. 
Rangaswami Iyengar and K. Srinivasan, for 
Respondent. 


JUDGMENT:— The defendants in O. 
S. No. 291 of 1970, who succeeded before the 
trial Court, but lost before the first appellate 
Court, are the appellants herein. One Palani 
Ammal is the mother of- the first appellant 


herein. The suit properties stand in the 
name of Palani Ammal, purchased by her 
under Ex. A-2 dated 3-9-1949 and 


Ex. A-3 dated 17-8-1965. The respondent 
purchased the suit properties from Palani 
Ammal under Ex. A-1 dated 22-9-1969. 
Alleging that the appellants ` unlawfully tres- 
passed on 5-8-1970, cut and removed the 
crops raised by the respondent, the suit was 
instituted for declaration of the respondent’s 
title to the suit properties and for recovery 
of possession with mesne profits. 


2.. The case of the appellants was 
that though the. suit properties were purchas- 
ed in the, name of the first appellant’s mother, 
the consideration for the purchase of the 
properties came from. the appellants’ father 
viz., Madurai Naicker, and, therefore, the suit 
properties were the joint family properties, 
and Palani Ammal had no, title to the pro- 
perties, and consequently the respondent did 
not derive. any title from Palani Ammal. In 
short, the case of the appellants was that the 
purchases under Exts. A-2 and A-3 were 
benami in the name of Palani Ammal for 
the benefit of the joint family. The learned 
District Munsif, who tried the suit, accepted 
this case of the appellants, and dismissed the 
suit instituted by. the respondent. However, 
on appeal, the learned Principal Subordinate 
Judge, Chingleput, reversed that, conclusion 
and held that the allegation, of benami put 
forward by the appellants was not proved, 
and .consequently, Palani - Ammal was the 
owner of the, properties and was competent 
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to convey title thereto in favour of the res- 
pondent in the suit. With the result, he al- 


lowed the appeal preferred by the respon- 
dent and decreed the suit- as-prayed for. 


Hence the present second appeal : by the- 


defendants in the suit. 


3. . It has been repeatedly held by 


this Court that when a husband purchased. 
the property in the name of his wife by pay-* 


ing his own money from that alone no in- 
ference can be drawn that the wife was only 
a benamidar, and having regard to the nature 
of the relationship between ,the parties, and 
‘the normal tendency of the, husband to 
benefit the wife either by payment of money 
or by purchase of property in her name, the 
allegation of benami can be established only 
by proving the motive for such benami pur- 
jchase—vide Thangavi Ammal v. Gurunatha 
Goundan, (1968) 2 Mad LJ 151 and Amma- 
ponnammal v. Shanmugham Pillai, AIR 1971 
Mad 370. In view of this legal position settl- 
ed by this Court,. prima facie, the conclusion 
of the learned. Subordinate Judge is correct. 


4, However, Mr. R. Sundaravaradan, 
the learned counsel for the appellants, con- 
tended that there are two decisions, one by 
this court and another by the Privy Council 
holding that when a husband purchased pro- 
perty. out of his own money in the 
name of his wife, the burden of 
proving that the wife was intended to.be the 
beneficial owner thereof is on the person who 
claims that the property was the absolute pro- 
perty of the wife. In ‘support of his conten- 
tion. he relied on an observation contained in 
a Bench judgment of this Court viz., Palani 
Mudaliar v. M. Natarajan, 1942-1 Mad LJ 
528 = (AIR 1942 Mad. 508). The relevant 
statements are found in page 582 of the de- 


cision as follows:— 


“Are these facts sufficient to establish 
an intention on the part of the first respon- 
dent to make a gift in favour: of his wife? 
Krishnaswami Aiyangar J., did not think 
they were sufficient and his decision cannot 
be disturbed unless it is shown to be wrong 
The burden is upon the appellants and I am 
not prepared to say that the burden has been 
discharged.” . 


It is on the last sentence reliance was plac- 
ed for contending, that this sentence lays 
down the law that the burden of proving 
that the wife was intended to be the benefi- 
cial owner is on the person. who claims that 
the wife was the owner of the property. 1 
am of the opinion that this argument is 
misconceived. _ The burden that is referred 
to in the passage extracted above deals’ with 
the burden resting on the appellants to prove 
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that the judgment appealed against is- wrong 
and the burden referred to in the last sen- 
tence has nothing to do with the burden in 
respect of proving the fact that the wife was 
meant to be the ‘beneficial owner thereof. 
Consequently, this decision is not of any 
assistance whatever to the appellants. 

5. The second decision on ‘which 
reliance was placed is the decision‘ of the 
Privy Council in Sura Lakshmiah Chetty v. 
Kothandarama Pillai, AIR 1925 PC 181. 
The relevant statement relied on is: 


“There can be no doubt now that a 
purchase in India by a native of India of 
property in India in the name of his wife un- 
explained by other proved or admitted facts 
is to be regarded as a benami transaction by 
which the beneficial interest in the property 


‘is in the husband, although the ostensible title 


is in the wife. The rule of the law of England 
that such a purchase by a husband in England 
is to be assumed to be a purchase for the 
advancement of the wife does not apply in 
India.” i 


_ 6, On the face of this, this decision 
did not deal with any burden of proof at all, 
and, therefore, the same is also not of any as 
sistance tothe appellants herein. Mr. P. Sun- 
daravaradan, the learned Counsel for the ap- 
pellants, made it absolutely clear that in such 
a case even though the burden in the first 
instance of proving that the consideration pro- 
ceeded from the husband is on the person 
who asserts to that effect, once he has dis- 
charged that burden and:has established that 
the consideration proceeded from the hus- 
band, the burden shifts to the person who 
asserts that the property is the property of 
the wife, to prove that the intention of ths 
husband in so purchasing the property was to 
make the wife the beneficial owner thereof. 
I am unable to accept this argument, for 
there is no scope for the shifting of burden 
in such a manner. ‘in relation to an 
allegation of benami. Once the title 
deed stands in the name of a person and 
somebody comes and asserts that the real 
title vests in another person and the person 
in whose name the ‘title deed ataud 
is a benamidar, the burden of proving! 
that the person in whose name the title deed 
stands is not the beneficial owner and the 
beneficial owner is somebody else is through- 
out on the person who asserts‘ to that effect, 
and the burden never shifts. This view is 
clear from a decision of the Supreme Cour 
in Jaydayal Poddar v. Mst. Bibi Hazara, AIR 
1974 SC 171. There, the Supreme Court 
observed: 


“It is well settled that the burden of 
proving that a particular sale is benami and 
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the apparent ‘purchaser is not the real owner, 
always rests on the person asserting it to be 
so. This burden has to be strictly discharged 
by adducing legal evidence of a definite 
character which would either directly prove 
the fact of benami or establish circumstances 
unerringly and reasonably raising an infer- 
ence of that fact. The essence of a benami 
is the intention of the party or parties con- 
cerned; and not unoften such intention is 
shrouded in a thick vei] which cannot be 
easily pierced through. But such difficul- 
ties do not relieve the person asserting the 
transaction to be benami of any part of the 
serious onus that rests on him; nor justify 
the acceptance of mere conjectures or sur- 
mises, şs a substitute for proof. The reason 
is that a deed is-a solerin document prepared 
and executed after considerable deliberation, 
and the person expressly shown as the pur- 
chaser or transferee in the deed, starts with 
the initial presumption in his favour that the 


apparent state of affairs is the rea] state of 


affairs”. 


T: Under these circumstances, there 
are no merits in the second appeal, and the 
same fails and is dismissed. There will be 
no order as to costs. No leave. 

' Appeal dismissed. 
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Thirumalaiswami Gounder, Appellant v. 
Parvathiammal (died) and others, Respon- 
dents. 

Appeal No. 763 of 1969, D/- 2-2-1976°. 


(A) Hindu Succession Act (1956), Sec- 
tion 19 (b) — Family of deceased consisting 
only female members —— Portion of family 
property alienated by widow — Alienation, 
held, not binding — Equitable rule to safe- 
guard interest of alienee — Applicability. 


Where all the members, who could -suc- 
ceed to the properties of the deceased, ars 
female members, the position is clear that 
such female members, who succeed to the 
ancestor, take, no doubt, definite shares in 
the estate under the Hindu Succession Act; 
but the interest of each in it is as a tenant 
in common. This concept of tenancy in com- 
mon has a peculiar. significance. Though it 
entitles a sharer to claim an independent 
share in the joint family properties, vet she 


*(Against decree of 1st Addl. Sub. J. Coimba- 
tore in O, S. No. 299 of 1967). í 
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cannot act for other members of the family 
and assume the garb of joint family manager 
or an eldest member of the family so as to 
alienate or part with such properties for the 
benefit of: one or such other members. 
(Para 8) 
One T died possessed of the suit pro- 
perties; he having secured the same under a 
partition in his family in or about July 1932. 
He left behind him his mother (the first 
plaintiff), his eldest daughter (the second 
plaintiff), his widow (the first defendant) 
and his minor daughter (the second defen- 
dant) as his surviving heirs, He died in 
1966. T had borrowed monies under a deed 
of mortgage executed in favour of the third 
defendant. Again, he borrowed monies on a 
promissory note from the fourth defendant, 
which ended in a decree as against him, 
when he was alive. The widow of T viz. 
the first defendant after having been appris- 
ed of an attachment of the properties in ex- 
ecution of the money decree obtained by the 
fourth defendant and in order to discharge 
the said decree debt as also the mortgage 
debt which was subsisting on the date of her 
husband’s death, sold 4 acres of the suit pro- 
perties. When the plaintiffs filed the suit for 
partition the alienation was already effected. 
They questioned the above alienation as not 
binding on them. 


Held, that the widow did not acquire 
the status of a manager, which status alone 
would entitle her to deal with joint family 
properties and in particular dea] with. not 
only her share in it, but also the shares of her 
daughters. Prima facie, therefore, the first 
defendant did not have the requisite autho- 
rity to sell the 4 acres of. joint family pro- 
perties to the fifth defendant. (Para 7) 


Held further that the additional cir- 
cumstance outweighed the general principles 
and therefore it was essential to -adopt the 
equitable rule that the interest of an alienee 
in joint family properties ‘should as far as 
possible, be safeguarded and the equities inter 
se as between him and the members of. the 
family adjusted when a partition takes place 
in such a family. (Paras 8 and .9) 


As the plaintiffs and the second defen- 
dant were together responsible for discharg- 
ing three fourths of the admitted debts con- 
tracted by T when he was alive, it follows 
that such debts are binding on the plaintiffs 
and the second defendant, and this has to be 
borne in mind at the time when.a fina] divi- 
sion is effected of. the family properties as 
between the shares thereto. (Para 9) 
Cases Referred:: Chronological Paras 


AIR-1966 SC 24 = (1965) 3 SCR-488 7 


1977 


AIR- 1950 Mad 538 = 
399 


-RAMAPRASADA RAO, J.:— The fifth 
defendant in O. S. No. 299 of 1967 on the 
file of the Subordinate Judge of Coimbatore 
is the appellant. One Thangamuthu Gcun- 
der died possessed of the suit properties, he 
having’ secured the same under a partison 
in his family in or about July 1932 as seen 
from Ex. A-3 dated: 22-7-1932. He left 
behind, him his mother -(the first plaintiff), 
his eldest daughter (the second plaintif} 
his widow (the first defendant} and his minor 
daughter (the second defendant) as his sur- 
viving heirs. He died in 1966 and, there- 
fore, succession to his estate has to be de- 
termined with reference to the provisions of 
Hindu Succession Act. It is not in dispute, 
therefore, that the two plaintiffs on the one 
hand and defendants 1 and 2 on the other 
would each be entitled to a moiety in the 
properties of Thangamuthu Gounder. In 
those circumstances the plaintiffs instituted 
the -present action for partition of the suit 
properties which admittedly belonged to 
Thangamuthu Gounder, into two equal skeres 
and for allotment of one such share to them 
and for the usual rendition of accounts by 
the first defendant after the death of Than- 
gamuthu Gounder and for costs, 


(1950) 1 Mad 1 


"2, While Thangamuthu Gounder was 
alive, he borrowed monies under a deed of 
mortgage Ex, B-5 dated 7-8-1952 executed 
in favour of the third defendant. Again, he 
borrowed monies on a promissory note irom 
the fourth defendant, which ended in a de- 
cree as against him, when he was alive in 
O. S. No. 38 of 1963 on the file of the 
District Munsif’s. Court, Udumalpet. The 
widow of Thangamuthu Gounder viz., the 
first defendant after having been apprised of 
an attachment of the properties in execution 
of’ the money decree as above obtained by 
the fourth defendant and in order to dis- 
charge the said decree debt as- also the mərt- 
gage debt which was subsisting on the cate 
of her husband’s death, she sold 4 acres of 
the suit :properties for a sum of Rs. 8,000/-. 
This sale was under Ex. B-4 dated 26-5-1667. 
The consideration of this sale deed as per the 
recitals therein consists of the following:’ A 
sum of. about Rs. 3270/- ‘paid by the fifth 
defendant, who purchased : the properties 
under’ Ex, B-4.-to the third defendant, who 
was the: mortgagee as per’Ex. B-5, as also 
asum of about Rs, 1812-21 which was paid in 
discharge of the decree debt obtained by the 
fourth’ defendant : against “Thangamuchu 
Gounder and: further .‘sums‘of Rs. 2,1207- 
and Rs: 1,100/- to discharge. debts--cont-act- 


T. Gounder v. Parvathiammal (Ramaprasada Rao J.) 


[Prs. 1-4] Mad. 41 


ed by the first defendant herself after her 
husband’s death under promissory notes 
Exs. B-L and B-2_ respectively dated 
15-5-1966 and 20-6-1966 in all, and after 
discharging the aforesaid debts as recited in 
the instrument of sale Ex. B-4, the first de- 
fendant received a sum of Rs. 187/- as cash 
consideration for the sale of 4 acres of the 
family properties under Ex. B-4. When the 
plaintiffs came to Court the above alienation 
was already effected.. They questioned the 
above alienation as not binding on them. 
Their case is that the sale itself was a frau- 
dulent one and that they were prepared to 
pay the admitted debts left by Thangamuthu 
Gounder and could not be made responsible 
for any other borrowings made by the first 
defendant. 


0- 8 In the written statement filed by 
defendants 1 and 2 their case is that the 
first defendant .sold 4 acres of the family 
properties not only to discharge her husband’s 
debt, but also to incur the necessary expenses 
in connection with the marriage of the second 
plaintiff and, therefore, the debts contracted 
by her in such a situation is binding on the 
other family members’ of the family. She 
would also urge that she had taken the pre- 
caution of selling only such portion of the 
family properties so as to discharge the an- 
tecedent debts and to bcrrow monies for 
necessity and, therefore, the plaintiffs are 
bound by the said alienation and that the re- 
maining land only could ke susceptible to 
partition. - l 


4, The fifth defendant supports the 
first defendant’s case and says that as the 
wife of Thangamuthu Gounder and as the 
Manager of the family, she was in possession 
of the family properties and the sale effected 
by her so as to pay off earlier debts and to 
borrow for necessity is binding on the other ` 
members as well. He would claim to be a 
bona fide purchaser for value and requested 
the Court to sustain the sale in his favour. 
We may at once state that it is not in dis- 
pute that the fifth defendant as alienee has 
paid off the mortgage debt under Ex. B-5 and 
also the decree debt in O. S. No. 88 of 1963 
on the file of the District Munsif’s Court, 
Udumalpet which, ‘as. already stated, were 
debts contracted by Thangamuthu Gounder 
when he was alive. On the above pleadings 
the following issues were framed 
-. J. Whether the sale deed.and lease 
deed dated 26-5-1967 are’ true and binding 
on the plaintifs? 7 ss a 

.2. Whether the ‘5th déféndant is bona 
fide purchaser for value? . > cer .  - 


wo 
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3. Whether the 5th defendant ‘has ` ac- 
quired any right. or equity in | respect of: me 
suit properties? 

4, Whether the“ “Beh | detaia is $ en- 
titled to'a ‘chargé forthe ‘sums: paid: ‘by ‘him 
on account of the earlier mortgages? ` 

ie D: Whéther item ‘No, .8 ‘house is the Į pro- 
perty ‘ofthe’ late Thafigamuthu and is avail. 
able for pai ‘tition? 


ais l 6. Whether item No. 2 house Canok bo 
partitioned?. ga u i 


ii 
are T Eii = ue 


- D. The- learned Fadgai found. that the 
first’ defendant -had:.not the requisite autho- 


rity under the. provisions of thé Hindu: Suc: . 


cession Act of 1956 to effect a sale of'a por- 
tion of the family properties. and -that. that 
could not be done under the guise of: neces- 
sity as’ well, since she could not claim the 
status of; a. Manager of..a:Hindu undivided 
family, who could only éfféct such ‘alienation 
im case of necessity. and for thé benefit of the 
family. An- those.,circumstances, -the learned 
Judge -would not agree with defendants ‘1:2 
and 5 that the alienation: under Ex. B-4 was 
a,binding one... He gave. a ‘preliminary de- 
cree for partition: of. the -suit .propertiés excep- 
ting item No. 3:in the plaint schedule and 


‘directed the. first-defendant to render an‘ ac- 


count of. the income from thé:‘family proper- 
ties in her possession after. the death of 
‘Thangamuthu -. Gounden: ‘The. fifth defen- 
‘dant, who. is: mainly. affected, has filed this 
appeal -as' against the- judgment ' ‘and decree 
of the. Court below. > = + MERTES 


6. There is no dispute befois " a 


. about the disallowance of item No. 3 of the 


‘scheduled properties.: Mr. T! R. ,Rama- 
‘charidran, the ‘learned counsel ‘for’ the’ ‘appel- 
lant lays great stress on’ the fact that the 
lower Court did not bear in ‘inind the fact 
that a major portion of the consideration in 
the sale: “effected “by ‘the ` first’ ‘defendant 
under Ex. B-4 went for the discharge of' de- 
bts contracted by ‘Thangamuthu _Gounder 


‘himself and- did not -even make a provision 


for the payment of such debts from the’ estate. 
As we said already, | ‘the discharge of such 
debts from ‘and ‘out ‘of such consideration 
which’ flows from Ex: 'B-4 is ‘not disputed be- 


fore us. 


H 1 
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T. The. second contention of: Mr. T. 
R. Ramachandran is: “based on a well-known 
rule of adjustment. of: equities.as ‘between 
the members of a joint family in case. where 


‘the alienee comes into the picture by pur- 
‘chase of an ‘undivided sharé of the proper- 
‘ties belonging‘to the family from one or’ the 


other members of such a family. He would, 
therefore, - „contend that as the: lower Court 
did not find that the alienation was .fraudu- 


i: 
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lent ‘as ‘contended; by the’ ‘plaintiffs, ‘he ‘ought 
to have suggested or made certain observa- 
tions regarding the adjustment of equities as 
between: the” alienfée’: of ‘the ‘family-. proper- 
ties ‘and. the rest of the members’ of the 
family and also seeks for a binding finding 
about the major’ portion’ of the consideration 
that passed under Fx.. B-4 that: -béing for 
discharge of the debts contracted by . the 
ancestor of thé family himself. The learned 
counsel! for - the ‘ respondents: is not in .a posi- 
tion to‘coritend to. the contrary ‘for: the. simple 
reason ‘that: the propositions for which Mr. 
T. R. Ramachandran was ‘arguing are’ so 
very laid and.'well founded.-But the respon- 
counsel contends that at ‘this sstage 
this Court need not make any observation re- 
garding . the: adjudgment ‘of : equities and «that 
can be left over for ‘the lower’ Court'to equa- 
lise or equitably adjust the shares’ at or about 
the’: time when the final. decree is. passed. 


All. the an nhos eee . could 
succeed ‘to ‘the: properties . of. -. Thangamuthu 
Gounder, are female members. In sucha 
situation :the position iis clear: that such, female 


members, who succeed to. the ancestor, take; 


no doubt; définite shares in: the estate: under 
the Hindu Stccession Act; but the interest 
of éach iniit is as a tenant:in. common. : This 
concept of tenancy .in ‘common has: a peculiar 
significance. Though it entitles a sharer to 


claim ‘am independent,. share in, the.) joint 


family’ properties,. yet she cannot act for 


other .members .of: the ‘family and iassume the 


garb..of joint family mariager or an: eldest 
member, of the: family so. as:.to. alienate or 
part with: such properties, for ‘the benefit. o 
one -or:such other: members. The. principle 
is that a male member, in such circumstances 
even though. a -younger ‘member,: can act for 
others in times of emergency, necessity -and 
benefit,-and alienate a portion ofthe property 
and. plead, when it is contested, that such an 
alienation. ‘was .for the benefit of. the family 
or for: necessity, this. defence:is available to 
such a 'malé member. But; ini. a case where 


the, ancestor. leaves only female - members, 
and such - female | members ‘share the 
properties:; ‘only...as tenants <in com- 
mon, each ,: cannot project a right’ in 


herself. and deal with: the others share, even 


` on the foot. of ‘necessity. This was the well- 


accepted canon even: before; the passing >of 
the Hindu Succession -Act; .This -principle 
was so recognised: in'C. M. N. Radha Ammal 
Kancheepuram `: v- The: Commissioner of 
Mad LJ 899 = 
(AIR 1950 Mad 588).. This decision has. been 
approved by. the Supreme Court in Commis- 
sioner’. of . Income-tax, Madhya Pradesh, 
Nagpur and Bhandara, Nagpur. ‘ v,. Seth 


1977. 


Govindram Sugar Mills AIR 1966 SC. 24 
The Supreme Court has held that under 
Hindu Law coparcenership is a necessary 
qualification for the managership of a joint 
Hindu family, that a widow is not a copar- 
cener,.she has no: legal. qualifications to be- 
come the manager of a joint Hindu family 
and that a widow of a coparcener cannot, 
therefore, be a karta of the joint Hindu family 
consisting of three widows and two minors. 
After the passing of the Hindu Succession 
Act, the position has become more clear, 
since the family members, who are the sole 
surviving members of the joint family, zaks 
their respective interests in the joint family 
properties as tenants in common. ‘Section 
19 (b) of the Hindu Succession Act, 1956, 
says that if two or. more heirs succeed to- 
gether to the property of an intestate, chey 
shall take the property as tenants in common 
and not as joint tenants. Section 19 (a) of the 
Act is not necessary for the purpose o: our 
discussion. Therefore, the first defendant in 
the instant case did not acquire the status 
of a manager, which status alone would en- 
title her to deal with joint family properties 
and in particular deal with not only her share 
in it, but also the shares of her .daug ters. 
Prima facie, therefore, the first defendant 
did not have the requisite authority to sell 
the 4 acres of joint family properties nader 
Ex. B-4 to the fifth defendant. 


8. But the additional circumstances 
lin -this case outweighs the’ general prinziples 
‘referred to. above and’ compels us to adopt 
ithe equitable rule that the interest:of an 
jalienee in joint family properties should, ‘as 
ifar as possible, be safeguarded and the equi- 


ties inter se as between him and the mem-, 


bers of the family adjusted when a partition 
takes place in such a family. Bearing this 
essential principle which also. concurrently. 
applies and which in the. instant cese is 
necessarily invocable, the equities of the par- 
ties have to be adjusted. 


9. We have already referred to the 
undisputed fact that out of the ‘consideration 
of Rs. 8,000/- paid under Ex. B-4 by the 
appellant, a sum of about Rs. 4582.21 went 
to the discharge of the debts contracted by 
Fhangamuthu Gounder himself when he was 
alive. The other portion of, the considera- 
tion viz.. a sum of Rs. 2,120/- paid to dis- 
charge of the promissory note debt ‘under 
Ex. B-L and a sum of Rs, 1,100/- paid-tc dis- 
charge the debt under Ex. B-2 dated 20-6- 
1966 cannot -bind the plaintiffs. It is in: this 
difficult ‘situation the equities have to -be 
‘adjusted. According to the fifth: deferdant 
the entirety of 4 acres of lands purchased by 
him are not fertile lands. The plaintiffs, on 
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the other hand, would say that ‘a small por- 
tion of the family properties is rocky land. 
There has not been a sufficient investigation 
presumably because it was not quite 
necessary at that stage as to the nature of 
the property and the quality of the property 
purchased by the fifth defendant. But as the 
plaintiffs and the second défendant are to- 
gether responsible for. discharging three 
fourths of the admitted debts contracted by 
Thangamuthu Gounder when he was alive, 
it follows that such debts are binding on the 
plaintiffs and the second defendant, and this 
has to be borne ‘in mind at the time when a 
final division is effected of the family pro- 
perties as between the shares thereto. We, 
therefore, find that the debts are binding, as 
found by the Court below, on the plaintiffs 
and the second defendant. But we add that 
this circumstance shall be taken into gon- 
sideration by the Court below when a final 
decree is passed pursuant to the preliminary 
decree already passed. Mr. T. R. Ramachan- 
dran would say that even assuming as sug- 
gested by the other side that 10 acres out of 
18 acres of the family lands are fertile lands, 
he would in equity be entitled to 2% acres of 
such fertile lands and ‘for this purpose this 
Court may make a binding recommendation to 
the court below tothe effect that at the time 
of the passing of the: final decree, at least 
9% acres of fertile lands of the family pro- 
perties, if not more, be allotted to the share 
of the first defendant, so that her alienee 
viz, the appellant may get the benefit out 
of it. This appears to be a reasonable request. 
As we said already, there are no enough 
materials on record -to find positively as to 
how many acres of lands belonging to the 
joint family are fertile lands. Both the parties 
referred to some rocky lands as family lands. 
No one.has spoken to the extent of such 
rocky lands., In. those circumstances, we feel 
that in the interests -of justice and having 
regard to the well-known principle of adjust- 
ment of equities as between the members 
of a joint family and an alienee, we make-it 
clear. that at. the. time.of the final decree the 
first defendant will be allotted the lands 
already alienated by her as and towards her 
share and on doing so the lower Court will 
remember that at least 2% acres of fertile 
lands will be allotted to the share of the first 
defendant, which advantage will necessarily 
flow to..the appellant, as well. In so far as 
the rest of the lands,’.alienated by .the first 
defendant in favour of the appellant is con- 
cerned, the Court below shal] after further 
investigation and as far as possible see that 
the equities between the parties are so ami- 
eably adjusted, so that greater prejudice than 
necessary is not caused to the appellant, 
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10.. With the above observations, the 
appeal is partly allowed. But there will be 
no order as to costs. 

Order accordingly. 
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KAILASAM C. J., RAMANUJAM AND 
- BALASUBRAMANIAM. JJ. 


The Chief Controlling Revenue Auth- 
ority, Board of Revenue, Madras, Petitioner 


v. R. K. Subramaniam and others, Respon- 


dents. es 
R. C. No. 2 of 1972, D/- 26-4-1976. 


(A): Stamp Act (1899), Section 2 (17) 
and Sch. 1 Articles 84 and 40 (b) — ’ “Moart- 
gage deed” or “indemnity bond” — Sale of 
property and X` property offered as indem- 
nity — Subsequently Y property substituted 
in place of X and deed executed — Held, 
deed was: chargeable only as indemnity bond. 


Under a sale-deed some property X was 
offered by the vendors and accepted by the 
vendees as indemnity: against any loss, 
damage or. claim in regard to the property 
conveyed. Subsequently the vendees releas- 
ed their right over X property 
cepted Y property as indemnity and the ven- 
dor executed an instrument purporting to be 
an indemnity bond in favour of vendee in 
respect of substituted property. 


Held, that the document was only an 
indemnity bond and chargeable as such. It 
would not fall under “mortgage deed” and 
consequently Section 6 could not be invoked. 

(Para 7) 


Offering certain properties as indemnity 
for loss or damage which the vendee may 
suffer as a result of defect in title cannot 
be equated to an engagement under which 
the vendors ‘have undertaken to perform any 
positive act, the due performance of which 
had to be secured by a deed. It is true, -wherev- 
er one person creates a right în favour of 
another under an instrument in respect of a 
specified property to secure the performance 
of an engagement then it wili partake the 
nature of mortgage deed. It cannot be dis- 
puted that under the decument in question 
the vendors have offered their property as 
indemnity to the vendee only against any 
possible loss, damage or claim and not for 
securing the performance of any engagement. 
Thus it is only a contract of indemnity falling 
under Section 124 of Contract Act and is not 
a ae ee ee eee 
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and ac- 
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separately chargeable with duty as indemnity 
bond. (Para 4) 


It is true that the vendee has earlier 
released her right of indemnity in respect of 
some other property on the assurance given 
by the vendors to give another property as 
indemnity and that the document in question 
came to be executed in pursuance of. such 
an assurance. However, such an assurance 
to substitute another property as indemnity 
cannot be treated as an “engagement” enter- 
ed into between the vendor and the vendee. 
The word “engagement” is not defined in 
the Stamp Act or in the Contract Act, but 
it must mean ‘a contract’ as defined in Sec- 
tion 2 of the Contract Act. The word ‘engage- 
ment’ occurring in Section 2 (17) cannot, 
therefore, be equated to a mere assurance or’ 
undertaking. In the context, it has to be 
taken to mean a binding and enforceable 
contract. Here, apart from the contract of 
sale, there is no other contract to secure the 
performance of which the document had been 
executed. Though the property given as in- 
demnity in the document in question is of a 
specified property and the. vendors -have 
transferred or created a right in favour of the. 
vendee over such specified property; still -so 
long :as it is not possible to hold that the 
creation of interest was for the purpose of 
securing the performance of an engagement, 
it cannot be treated as coming under the de- 
Hnition of ‘mortgage’. (Para 5) 
Cases Referred: Chronological . Paras 
1887) ILR 9 All 585 = 1887 All WN 190 7 


V. Manivannan, Addl. Govt. Pleader II, 
for Petitioner; V. Govindarajulu and R. 
Thanikachalam, for Respondents. 


RAMANUJAM J.:— This is a case re- 
Jerred by the Board of Revenue under Sec- 
zion 57 of. the Indian Stamp Act, 1899. The 
zespondents along with their father Kanthi- 
nathinatha Pillai had executed a sale deed 
dated 18-11-1967 in favour of one Thiru- 
nathi Nagammal in respect of the property 
searing door No. 6 Munuswami Achari St, 
3iruvalloor, Madras. Under the said sale 
eed the house and ground bearing door 
No. 51 Seshachala Mudali St, Saidapet, 
‘Madras had been offered by the vendors and 
accepted by the vendees as indemnity against 
any loss, damage or claim in regard to the 
>roperty conveyed. The vendors - subse- 
quently approached the vendee to release her 
~ight. of indemnity over the said property 
Dearing door: No. 51 Seshachala Mudali St, 
Saidapet, Madras and to accept instead’ an- 
ether property bearing door No. 16 Pilliar 
Xoil St, Saidapet, Madras as indemnity. The 
vendee agreed to the said proposal of the 
vendors and released her rights over the pro- 
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perty given as indemnity under the sale 
deed, by means of a release deed. There- 
upon, the vendors executed an instrument 
dated 20-4-1968 purporting to be an indem- 
nity bond in favour of the vendee in respect 
of the substituted property bearing door No. 
16 Pilliar Koil St, Saidapet, Madras as agieed, 
It is a recital in the said indemnity bond that 
since litigation had cropped up in respect of 
the property covered by the sale deed, the 
new property is made available against any 
loss that might be incurred by: the vendee in 
the said litigation. The above, document dated 
20-4-1968 was written on a stamp paper of 
the value of Rs. 22-50. When it was present- 
ed for registration, the Sub Registrar felt a 
doubt as to the quantum. of duty payable on 
the document and referred the matter tc the 
District Registrar, Madras, who held that the 
document was both a mortgage deed and an 
indemnity bond attracting levy of stamp Cuty, 
under Articles 34 and 40 (b) of Schedule J 
to the Indian Stamp Act, .1899, and chazge- 
able under Section 6 of the Act with the 
higher of the duties. = 3 


2. An appeal was ‘preferred to the 
Board of Revenue by the respondent against 
the order of the District Registrar. The Board 
dismissed the appeal, agreeing with the view 
expressed by the District Registrar. S-.bse- 
quently ths respondent obtained a direction 
on 27-2-1970 by way of mandamus from this 
court directing the Board of Revenue to refer 
the case to this court under Section 57 of the 
Indian ‘Stamp Act. In pursuance of. the said 
direction, the “following question has beea re- 
ferred for our decision: 

“Whether the document: ` dated 20-4- 
1968, executed in respect of the property 
bearing door No. 16 Pilliar Koil St, Saidapet, 
Madras, by R. K. Subramaniam and others is 
liable to stamp duty both as an indenmity, 
bond and a mortgage deed attracting levy of 
stamp duty under Articles 84 and 40 (b) of 
Schedule I of the Indian Stamp Act 1899 
and chargeable under Section. 6 of the Act 
with the higher of the duties.” — 2 


It is the- contention of the learned counsel 
appearing for the Revenue that. the. docu- 
ment in question can clearly be treated both 
as a mortgage deed.as well as an indemnity. 
bond. There is no dispute before us that the 
document in -question will fall under the de- 
finition of ‘indemnity bond’. ‘Therefore, the 
only question for consideration is whether the 
document falls within the définition of ‘mort- 
gage deed’-in Section 2 (17) of the Indian 
Stamp Act, so.as to attract the higher of the 
duties. 

3.. ‘Mortgage -deed’. as defined in Sec- 
tion 2 (17) is as follows— 
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“Mortgage deed’ includes every instru- 

ment whereby, for the purpose of securing 
money advanced or to be advanced by way 
of loan, or an existing or future debt, or the 
performance of an engagement, one person 
transfers, or creates to, or in favour of an- 
other a right over or in respect of specified 
property”. 
It is clear that the document in question is 
not one executed for the purpose of securing 
money advanced or to be advanced by way 
of loan, or an existing or future debt. The 
learned Government Pleader submits that the 
document is one executed for the purpose of 
securing due performance of an agreement. 
He refers to the various recitals in the docu- 
ment in support of the said submission, The 
operative portion of the deed of indemnity 
dated 20-4-1968, is as follows— 


‘Now. this deed of indemnity witnesseth 
that in pursuance of the aforesaid agreement 
and in consideration of the party of the, 
second part releasing her rights over the pro- 
perty set out in schedule A given as security 
in the sale deed dated 18-11-1967, by ex- 
ecuting a deed of release, this day the par- 
ties of the first part do. hereby create an in- 
demnity over their house and ground bear- 
ing door’ No. 16 Pilliar -Koil ‘St, Saidapet, 
Madras, more fully described in the schedule 
B herein against any loss, damage or claim 
that may-be put forward: by any of the party 
of the second Part or any loss or claim that 
may be incurred by the party of the second 
part in respect of the aforesaid suit O. S. No. 
5284 of 1967 and any appeals therefrom. 
The above operative clause in the document 
shows that the respondents have created an: 
indemnity over door No..16 Pilliar Koil St; 
Saidapet, Madras, against any loss, .damage 
or claim that may be put forward by any of . 
them against the vendee or any loss or claim. 
that may be incurred by her .in respect of 
suit O. S. No. 5234 of. 1967 and any appeal 
therefrom. . aa ur o 

‘4. _ Under the sale deed the respon- 
dents have given their property No. 51. 
Seshachala Mudali St,.Saidapet as indemnity 
for any loss.ordamage that may be incurred 
by the vendee due to any defect in their title 
tothe property sold. But instead of that pro- 
perty another property bearing door No. 16 
Pilliar Koil St, Saidapet, Madras has been 
substituted by the document in question. The 
document merely substitutes. another property 
for the property that was originally given as. 
indemnity in the sale deed. The respondents 
have ‘not engaged themselves earlier to the 
document. to perform ‘any particular act or 
service. .Neither under. the sale deed nor in- 
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the document in question the vendors have 
agreed themselves to perform dny positive 
act or service the due performance of which 
had to be secured by an indemnity. Both in 
the sale deed as wel] as in the document in 
question the respondents have offered certain 
immoveable property as indemnity towards 
any loss, damage or claim the vendee. may 
suffer as a consequence of defect in title. 
Offering certain properties as indemnity for 
loss or, damage which the vendee may suffer 
as a result of defect in title cannot be equated 
to an engagement under which the vendors 
have undertaken to perform any positive act, 
the due performance of which had to be 
secured by a deed. It is true, wherever one 
person creates a right in favour of another 
under an instrument in respect of a specified 
property to secure the performance of an 
engagement then it will partake the nature of 
mortgage deed. It cannot be disputed that 
under the document in questicn the vendors 
have offered their property as indemnity to 
the vendee only against any possible loss, 
damage or claim and not for securing . the 
performance of any engagement. o 


5. The Revenue says that the docu- 
ment has been executed in furtherance of 
a prior and specific assurance given by the 
vendors to ‘the vendee to substitute another 
property as: indemnity against any loss or 
damage and that makes the document a mort- 
gage. It is true that the vendee has earlier 
released her right of indemnity in respect of 
some other property on the assurance given 
by the vendors to give another property as 
indemnity and that the document in. question 
came to be executed in pursuance of such- an 
assurance,. However, such an assurance ` to 
substitute another property -as indemnity 
cannot be treated.as an “engagement” enter- 
ed into between the vendor and the. vendee. 
The word ‘engagement’ is not ‘defined in the 
Stamp Act or in the Contract Act, but it 
must mean ‘a contract’ as defined in Sec- 
tion 2 of the Contract Act. The word ‘engage- 
ment’. occurring in Section 2 (17) cannot, 
therefore, be equated to a mere assurance or 
undertaking. In the context; it has to be 
taken to mean a binding and enforceable con- 
tract. Here, apart from the contract of sale, 
there is no other contract to secure the per- 
formance of which the document had been 
executed. Though the property: given as-in- 
demnity in the document in question is of a 
specified property, and the vendors have 
transferred or created: a right in favour ‘of 
the vendee over such specified: property, 
still so long as it is not possible to hold that 
the creation of interest was for the purpose 
of securing the performance of an engage- 
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ment, it cannot: be treated as coming under} 
the definition of ‘mortgage’. 


6. The document in question, ` as 
already stated, does not secure the perform-' 
ance of any engagement but it is merely a 
contract by which the-vendors promise to 
save the vendee from any loss or damage 
that may be caused to her by the conduct 
of the vendors themselves or by the conduct 
of any other person. This is clearly a con- 
tract of indemnity falling under Section 124 
of the Indian Contract Act. A contract of in- 
demnity contained in an instrument which 
is implied by law or is ancillary to the ‘main 
purpose is not separately chargeable with 
duty as an indemnity bond. It is for this 
reason a covenant relating to a warranty of 
title included in a conveyance is not charge- 
able separately as an indemnity bond. There- 
fore, in this case where the vendors have not 
erigaged themselves to perform any positive 
act or services to the vendee, the rights creat- 
ed under the instrument by way of indem- 
nity for any loss or damage which the vendee 
may suffer cannot be said to come under the 
definition of ‘mortgage’.. 


re The decision in In the matter of 


: Gajraj Singh (1887) ILR 9 All 585 referred 


to by the learned Government Pleader is not 
of any assistance. In that case a grower of 
sugarcane executed a deed whereby he bor- 
rowed a certain sum of money and covenant- 
ed to deliver to the lender ‘on a certain date 
certain quantity of sugar and as a collateral 
security he hypothecated the produce of a 
field of sugarcane. The said deed was held 
to be a mortgage by a Full Bench of the 
Allahabad High Court. The reasons for 
holding-the deed to be a mortgage are these: 
firstly there was a‘contract to deliver certain 
quantity of sugar with a' provision for dama- 
ges in case of breach of contract to deliver. 
Secondly it is a hypothecation bond of  cer- 
tain moveable property given as security for 
the payment of any damages that may be- 
come recoverable by way of compensation for 
non-delivery. On the facts of this case, no 
contract to ‘perform any positive act can be 
inferred, the performance of which had to-be 
secured by creating a right in the immove- 
able properties. The said decision therefor 
has no application to the facts of this case. 
In our view, therefore, the document 
question ` wil] not fall under the definition 
of ‘mortgage deed’. The reference is answer- 
ed accordingly: There will be no order as! 
to costs. 7 a E 
Reference answered accordingly, 


one aetna | = : 
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SPECIAL BENCH “o > 
KAILASAM, OFFG. C. 'J, RAMANUJAM 

AND BALASUBRAMANIAM, JJ. 


State of Tamil Nadu, Petitioner v. N. K. 
Venkataravanamma and others, Respondents, 


°R. C. No. 1 of 1974, D/- 30-3-1976. 


(A) Madras City Municipal Corporation 
Act (4 of 1919), Sections 185 and 98 — 
Stamp Act (1899), Sch. 1; Article 40 (a) — 
Levy of surcharge under Section 135 — Es- 
sentials., (T. P. Act (1882), Section 58. (di). 


The respondents mortgaged property to 
a Bank and raiséd a loan to discharge an 
earlier loan and for completing the construc- 
tion: On the same day they executed a lease 
deed in favour of the- said Bank in respect 
of the first floor of the mortgaged building 
on a monthly rent for a period: of ten years 
to be adjusted against the mortgage amount 
due to.the Bank. The Board of Revenue was 
of the view that the mortgage deed was liable. 
to be charged under Article 40 of the Sche- 
dule and that it was also liable to surcharge 
under Section 185 of the City. Municipal 
poration Act. 


Held, that the document was liable to 
duty under: Article 40 (a) of Sch. 1 but since 
it was not a mortgage with, possession sur- 
charge under Section 185 could not be levi- 
ed. l (Paras 4, 5) 

.The mortgage document.’ would satisfy 
the requirements of Article 40 (a) and as 
such the document is liable to stamp duty 
under that ‘Article. (Para 5) 


The mortgage. deed is not a mortgage 
with possession of immovable property. Sec- 
tion 58 T. P. Act defines ‘usufructuary mort- 
gage. The conditions- necessary for creating 
a usufructuary mortgage 
mortgagor should either deliver possession 
or expressly or by implication binds himself 
, to deliver possession of the mortgaged pro- 
perty to the mortgagee and (2) the mortgagor 
must authorise the mortgagee to retain such 
possession until payment. of the mortgage 
money and to receive the rénts and profits 
accruing from the property in lieu of inte- 
rest or in payment of the mortgage money. 
In this case, by the document, the mortgagors 
have not delivered possession. But, on the 
other hand, they undertook to let out the’ en- 
tire first floor on a monthly rent of Rs. 500/- 
for a period of ten years, though the rent, 
that’ is payable, is to be adjusted towards the 
interest and the mortgage money. The mort- 
` gagors did not authorise the mortgagee. to 
retain such possession in payment of. the 
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mortgage» money, for, the lease’ is’ limited 
only for ten years. ‘Therefore, surcharge 
under Section 185 of the City Corporation 
Act could not be levied. ` (Para 4) 


(B) Madras City Municipal Corporation 
Act (4 of 1919), Sections 98 and 135 — Levy 
of surcharge ‘is, independent of levy of 
stamp duty under Stamp Act. AIR ,1970 
Mad 7 (FB) held no longer good law in view 
of AIR 1975 SC 2016. 


It is not necessary, that a levy under the 
Stamp Act should be levied before the sur- 
chargé is levied. The words in Sections 98 
and 185 of the City Municipal Corporation 
Act are very clear that the surcharge is levi- 
able on the ‘instrument specified and not 
based on the levy under, the Stamp Act. AIR 
1975 SC 2016, Foll; AIR 1970 Mad 7 (FB) 
held“ no longer good law in view of AIR 


1975 SC 2016. ? _ (Para 7) 
Cases Referred: Chronological’ Paras 
AIR 1975 SC 2016 = JOL ITR 24 6,7 


AIR 1970 Mad 7 = (1969) 1 Mad LJ. 635 
. (FB) - E , 

The Addl. Govt. Pleader No. IJ, for 
at AS Subramania Iyer, for Respon- 
ent 


_ KAILASAM OFFG. c. T — This is a 
reference under Sec. 57 of the Indian, Stamp 
Act. by the Board of Revenue (Land Re- 
venue), Madras. The facts of the case, brie- 
fly stated, are.as follows: Respondents 1 to 
8 mortgaged the premises bearing Nos. 165 
to 168 Devaraja Mudali St. Madras, with 
the trustees of Veera Sriramulu Chetti Chari- 


ties, Madras, and borrowed a sum of Rupees 
°80,000. Subsequently, on 9-11-1964, 


they 
raised a loan of Rs. 50,000 from the Nedum- 


‘gadi Bank Ltd., to discharge the earlier loan 
„and for completing the construction. On the 
“same day, they executed a lease deed in 


favour of the said Bank in respect. of the 
first floor on a monthly rent of Rs. 500 for 
a period of ten years to be adjusted against 
the mortgage amount due to the Bank. The 
9th respondent is the guarantor of the mort- 
gage debt. When the mortgage document 
was presented for registration, the Sub-Re- 
gistrar levied a deficit. stamp duty of Rupees 
3625. and a penalty of Rs. 10 on 5-1-1965. 
Aggrieved: by this, the respondents took up 
the matter on appeal to the Board of Reve- 
nue. The Board of Revenue dismissed the 
appeal holding that the mortgage in’ question 
was ‘covered by Article 40 (a) of Schedule I 
to the Indian Stamp Act, 1899. Aggrieved by 
this order, the: respondents preferred W. P. 
No. 1027 of 1966 to this court praying for 
the issue‘ of a Writ of :Mandamus directing 
the Board of Revenue to refer the case to 
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this court under Section 57 of the Indian 
Stamp Act. While disposing of the writ peti- 


tion, this court directed the Board of Re- 
venue to decide whether the mortgage in 
question, apart from falling under Article 40 
of the Indian Stamp Act, is liable to sur- 
charge under Section 185 of the City Muni- 
cipal Corporation Act, 1919, or not. The 
Board of Revenue expressed its view that 
the mortgage in question is also liable to sur- 
charge under Section 185 of the Madras City 
Municipal Corporation Act, and submitted 
this case under Section 57 of- the Indian 
Stamp Act raising the question as follows:— 
“Whether the deed of mortgage dated 
9-11-1964, executed by the respondents 1 to 
8 and guaranteed by the 9th respondent is 
liable to surcharge under Section 185 of. the 
City Municipal Corporation Act of 1919 or 
not”, 
The mortgage deed recites that the mortga- 
gors had approached the mortgagee for a 
loan of Rs. 50,000 repayable with interest at 
6 per cent per annum.with quarterly rests 
on the specific undertaking to let out the en- 
tire first floor of. the mortgaged property to 
- the mortgagee Bank on a monthly rent of 
Rs. 500 for a period of: ten years so that the 
mortgage amount may be discharged by the 
appropriation of the rents payable by the 
mortgagee. The document further recited that 
the mortgagors thereby created and secured 
a simple mortgage in favour of the mortgagee 
for due payment of. Rs. 50,000 and interest 
(Contd. on col. 2) 


Description of instrument.. 


(i) Sale’ of immoveable property, 


(ii) Exchange of immoveable property. 
(iii) Gift of immoveable 


(iv) Mortgage with possession of im- 
moveable property. 


The sectidn enables a duty on transfers: of 
property to be levied. The duty is to be in 


-the form of. a surcharge on the- duty imposed: 


by the Indian Stamp ‘Act. This surcharge is 
leviable on every instrument of the descrip- 
tion specitied in the section, which relates to 
immoveable property situated within the 
limits òf the city. The instruments that are 


liable to surcharge are mentioned as sale of 


immoveable property, exchange of: immove- 


able property, gift’ of immoveable property: 
and mortgage with possession of:.immoveable | 


property., Section 135 (b) specifies the rates, 
with- which we .are’ not : concerned.’ On. a 

reading .of Section; 185 (a), it appears that 
a:surcharge ‘is-leviable on the duty: imposed 


Mad, [Prs. 1-4] State v. N. K. Venkataravanamma (SB) (Kailasam Offe. C. J.) 


A-L R. 


thereon at. six per cent per annum with 
quarterly rests. A lease deed was also ex-. 
ecuted on the same-day when the above 
mortgage deed was executed agreeing to let 
out the entire first floor of the mortgaged 
property to the mortgagee Bank on a monthly 
rent of Rs. 500 for ten years to be adjusted 
against the above mentioned mortgage 
amount due by the mortgagors to the mort- 
gagee. 

2. Now, the question for pondden: 
tion is whether the mortgage deed dated 
9-11-1964 is liable to surcharge under Sec- 
tion 185 of the City Municipal Corporation 
Act, 1919. 


3. Section 98 (h) of the City Muni: 
cipal Corporation Act enables the Council to 
levy a duty on certain transfers of property 
in the shape of an additional. stamp. duty. 
Section 135 is important for the purpose of 
this case and we will extract it in full: | 

“135, The duty on transfers of proper 
shall be levied— oe i 


(a) in the form of a E N on the 
duty imposed by the Indian Stamp Act 1899, 
as in force for the time being in the State of 
Madras, on every instrument of. the descrip- 
tion specified below, which relates to im- 
moveable property situated within the limits 
of: the. City; and 

(b) at such rate as may be fixed by the 
State Government not exceeding five per 
centum on the amount specified below 
against such instrument: 


Amount on which duty should be levied. 


The amount or value of the ~ 


consideration 
for the sale, as set forth"in the instrument. 


The value of the property of the greater © 


value, as: set forth in the instrument. 


property. The value of the property as- set forth in the 


instrument. ; 
The amount secured by the mortgage, as 
set forth in the instrument.” 


by the Indian Stamp Act. But the latter part 
of the section provides that every instrument 
described in the Section, which relates to 
immoveable property, is liable to surcharge. 
Thus it is apparent from the section that a 
duty is leviable on transfers of property at 
the rates specified in Section 135 (b). This 
duty shall be in form of surcharge on the 
duty imposed by the Indian Stamp Act. In 
other words, this duty will be in addition to 

the’ duty Tapoan by the Indian Stamp Act. — 


4.` In this: case, on a reading of the 
mortgage ‘document,. we are unable to hold 
that it is a mortgage with possession of im- 
moveable property. Section 58, (d) of- the 
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Transfer of Property Act defines ‘usufructu- 
ary mortgage’. The conditions necessary for 
creating a usufructuary mortgage are 
(1) the mortgagor should either deliver pos- 
session or expressly or by implication bind 


himself to deliver possession of the mortgag- 


ed property to the mortgagee and (2) the 
mortgagor must authorise the mortgagee to 
retain such possession until payment of the 
mortgage money and to receive the rents end 
profits accruing from the property in lieu of 
interest or in payment of the mortgage 
money. In this case, by the document, the 
_mortgagors have not delivered possession. 


But, on the other hand, they undertook-to let- 


out the entire first floor ona monthly rent of 
Rs. 500 for a period of ten years, though the 
rent, that is payable, is to be adjusted to- 
wards the interest and the mortgage morey. 
The mortgagors did not authorise the mortga- 
gee to retain such possession in payment of 
the mortgage money, for, the lease is limited 
only for ten years. According to the docu- 
ment, the mortgagees may terminate the 

lease even before ten years, for, the mort- 
` gagee bank’ is not in the position. of the usu- 
fructuary mortgagee. In the circumstances, 
‘therefore, we are satisfied that the document 
in question cannot be termed as a mortgage 
with possession of immovable prope-ty, 
which is one of the instruments on which 
duty can be levied under Section 135 of the 
City Municipal Corporation Act. 


5. Unider Article 40 (a) of Schedule I 
to the Indian Stamp Act, when possessior. of 
the property or any part of the property ccm- 
prised in ‘such deed is given by. the mortgazor 
or agreed to be given, the proper stamp 
duty will be the same duty as a conveyance 
for a market value equal to the amount secur- 
ed by such deed. The mortgage document 
in this case is very clear that-the mortgagors 
had agreed to give possession under a lease 
deed and this agreement to give possession 
. would satisfy the requirements of Article 40 
(a) and as such the document is liable to 
stamp duty under that Article. The matter 
is put beyond doubt by the’ explanation, for, 
it provides that when a mortgagor gives or 
has given to the mortgagee a power of attor- 
ney to collect rents or gives or has given to 
the mortgagee a lease of the property mort- 
gaged or part thereof he is deemed to give 
possession thereof within the meaning: of this 
Article. Reference by the Board of Revenue 
to Article 40 (b) in its order is obviously a 
mistake. The proper Article, as conceded 
by the learned Additional Government Plea- 
der, is Article 40 (á). Hence, the document in 
this case is liable to duty under Article 40 (a) 
of Schedule I. yl 7 
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6. The next question that arises for 
consideration is whether surcharge under 
Section 185 of the City Municipal Corpora- 
tion Act can be imposed or this document. 
While we have found that the document is 
one which will fall under Article 40 (a) of 


Schedule I to the Indian Stamp Act, it will 


have to be considered whether it. will fall 
under Section 185 (b) (iv) of the City Muni- 
cipal Corporation Act, that is, whether it is 
a mortgage with possession of immoveable 
property, as referred to; it has to be seen 
whether the requirements of Section 58 (d) 
of the Transfer of Property Act have been 
satisfied. By the mortgage deed, possession 
of immoveable property was not given to the 
mortgagee by the mortgagors, but it was only 
by an undertaking in the mortgage deed 
possession was given to-the mortgagee by a 
subsequent lease deed. In our view, there- 
fore, while this document would satisfy the 
requirement of Article 40 (a) of Schedule I to 
the Indian Stamp Act, it would not come 
under the provisions of Section 58 (d) of the 
Transfer of Property Act or under Section 
185 (a) of the City Municipal Corporation 
Act. The duty in the form of surcharge is 
leviable under Section 135 ʻa) on every in- 
strument of the description specified in four 
sub-clauses of sub-section (b) of the section. 
As the document does not fall within the 
fourth clause, namely, mortgage with posses- 
sion of immoveable property, the instrument 
in question is not liable to duty on the rate 
that is provided for in Section 185 (b). But 
the contention ‘on behalf of the Revenue is 
that surcharge is leviable on the stamp duty 
imposed as such, whether the instriiment is 
of the description specified in Section 135 
(b) clauses (i) to (iv) or not and that if a 
stamp duty is leviable, surcharge is automa- 
tically leviable under S. 185 cf the City Muni- 
cipal Corporation Act. Equally it was con- 


tended that if a stamp duty cannot be levied 


on the instrument, no surcharge can be levi- 
ed. In support of this contention, a decision 
of the Full Bench of this court reported in 
State v. Simpson and Co. (AIR 1970 Mad 7) 
(FB) was cited. In that case, the instrument 
in question was not liable to duty under the 
Stamp Act. In the circumstances, it was held 
that surcharge under Section 1385 of the 
Madras City Municipal Corporation Act could 
not be levied. The document in question in 
that case was an instrument by which Messrs. 
Simpson and Co and General Finance Co 


Ltd., transferred certain properties in favour 


of Messrs Simpson and Co., which is a sub- 
sidiary company of the transferor company. 
This. instrument was exempted by the Gov- 
ernment in the notification dated 17-12-1938. 
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It was agreed that the instrument was not 
liable to stamp duty under the Stamp Act. 
Then the question arose whether surcharge 
could be levied under Section 185 of the 
City Municipal Corporation Act. After dis- 
cussing Sections 98 and 135 of the said Act, 
the court expressed its opinion that the words 
‘a duty on certain transfers of property in the 
shape of an additional’ stamp duty’ rendered 
it clear beyond doubt that the tax was an 
additional tax or burden upon a pre-existing 
tax under the Stamp Act, and could be ap- 
propriately levied only where the instrument 
was liable to duty under the Stamp Act and 
not otherwise. The court then observed— 


“These words, considered together, 
clearly imply that where there is an instru- 
ment, which is not at all liable to stamp duty 
under the Indian Stamp Act, 1899, as in force 
for the time being, no surcharge could be 
levied, because in law, ithis duty under Sec- 
tion 98 has to be ‘in the form of a, surcharge 
on the duty imposed by the Indian Stamp 
Act? Undoubtedly, under Section 185 (b), 
the rates make it clear that this surcharge is 
not to be a proportion of the Stamp Duty 
itself, but will. be a rate on the amount of 
_ the consideration or the value, of the con- 
cerned property, ‘not exceeding five per cent.” 


Having found that the rates depended on the 
amount of consideration or value of the con- 
cerned property, the court rejected the con- 
tention put forward by 
Pleader and held that the instrument should 
be liable to duty under the Stamp Act, be- 
fore the power under Section 98 could be in- 
voked to lay an additional burden or before 
any surcharge itself. could be formulated and 
enforced, The Full Bench also relied on the 
Madras Local Revenue (Surcharge) Act, 19 of 
1954, and found that the word ‘surcharge’ is 
employed in the very same sense and under 
the provision surcharge was to be a proportion 
of the charge or land revenue at a specified 
rate. We find ourselves unable to agree with 
the reasoning of the Full Bench, for, Sec- 
tion 98 of the City Municipal Corporation 
Act enables the Council to levy a duty on 
certain transfers of property in the shape of 
additional stamp duty. The Full. Bench 
quotes Section 98 as saying ‘in the form of 
a surcharge on the duty imposed by the 
Indian Stamp Act? We do not find the words 
‘in the form of in Section 98, but the words 
used are “a duty on certain transfers of p-o- 
perty in the shape of an additional stamp 
duty.” All that is required is that the duty 
imposed is to be in the shape of an addi- 
tional stamp duty. The words ‘in the form 
of are not found in Section 98, but- are 
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found only in Section. 135 (a). We have 
already referred to Section 185 of the City 
Municipa] Corporation Act, and though it is 
stated to be a surcharge on the duty imposed 
by the Indian Stamp Act under Section 135 
(a), the basis for the levy of this surcharge is 
on certain documents listed in the section at 
the rates specified in Section 185 (b). We, 
are, therefore, of the view that the levy of 
surcharge is independant of the levy- imposed 
under the Indian Stamp Act and could be 
sustained under Section 135 (b) (iv) if the re- 
quirements of that section are satisfied, 
namely, if they are instruments specified in 
the section. Normally: if it becomes neces- 
sary we should have referred. the matter to 
a fuller Bench, but a recent decision of the 
Supreme Court reported in Madurai Dist. 
Central Co-operative Bank Ltd. v. Income-tax 
Officer, 101 ITR 24 = (AIR 1975 SC 2016) 
puts the matter, beyond controversy. In the 
case before the Supreme Court, the. Finance 
Act of 1963; came to be considered and that 
Act provided for a levy of additional sur- 
charge under. clause (a) of paragraph A of 
Part I of the First Schedule. The Co-opera- 
tive Society, which was the assessee in that 
case, was not liable to pay income-tax or 
super-tax on its business income under the _ 
Income-tax Act. The main contention that — 
was put forward before the Supreme Court 
was that as income-tax or super-tax was not 
leviable on the co-operative’ society, addi- 
tiona] surcharge could not be levied. Sec- 
tion 81 of the Income-tax Act provided that 
income-tax shall not be payable by a co- 
operative society in respect of profits and 
gains of business carried on by it. Part I, 
paragraph A under the heading ‘Surcharge 
on income-tax” provided— 


“The amount of income-tax computed at 
the rates hereinbefore specified shall be in- 
creased by the aggregate of the surcharge 
calculated as under...... s 
Clause (e), with which the Supreme Court | 
was concerned, provided for the levy of ‘an 
additiona] surcharge for the purposes of the 
Union calculated on the amount of the re- 
sidual income’ at the rates mentioned there- 
in. The question for consideration before the 
Supreme Court was whether clause (c) of the 
portion ‘surcharge on income-tax’ occurring in 
paragraph A of Part I introduced a new 
charge in the shape of additional surcharge - 
so that the said charge could be levied even 
on a part of the assessee’s income which was 
exempt from income-tax and super-tax under 
Sections 81 (i) (a) and 99 (1) (v) of the Act” 
of 1961. Rejecting the contention that. the 
heading “Surcharge on income-tax” under 
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which provision was made in the Finance Act 
for the calculation of a surcharge, a special 
surcharge and an additional surcharge show- 
ed that the levy of additional surcharge on 


the residual income could not be dissociated . 


fromthe main charge of income-tax the court 
held that the additional surcharge is a dist- 
inct charge, not dependent for its leviability 
on the assessee’s liability to pay income-tax 
or super-tax. The Supreme Court further 
observed that the section used the words ‘in- 
come-tax,..... shall further be increased by 
an additional surcharge. These words . are 
much stronger than the words ‘in the shape 
of an additional stamp duty’ found in Sec- 
tion 98 of the City Municipal Corporation 
Act and the words ‘in the form of a surcharge 
on the duty imposed by the Indian Stamp 
Act’ found in Section 185 (a) of thei City 
Municipal Corporation Act. The court con- 
cluded by observing thus— 


“The interpretation put by us on. the 

Finance Act, 1968, does no violence to Sec- 
tion 4 of the Income-tax 1961, under which 
income-tax at the rates prescribed by tlie 
Finance Act is to be charged ‘in accordance 
with and subject to the provisions of the 
Income-tax Act The Income-tax Act ex- 
empts the assessee’s business income from 
income-tax and super-tax. The Finance Act 
brings to tax its residual income. 
The court finally held that the additional sur- 
charge, though levied by the Finance Act 
1963, independently of the Income-tax Aci, 
is but a mode of levying tax on a portion of 
the assessee’s income computed in accord- 
ance with the definition in Section 2 (8) of 
the Act of 1968. 


7. The decision of the Supreme 
Court is clear authority for coming to the con- 
clusion that itis not necessary that a levy 
under the Stamp Act should be levied before 
the surcharge is levied. We have already 
pointed out that the words in Ss. 98 and 
185 of the City Municipal Corporation Act 
are very clear that the surcharge is leviable 
on the instrument specified and not based on 
the levy under the Stamp Act. In view of 
the recent pronouncement of. the Supreme 
Court in Madurai Dist. Central Co-operative 
Bank Ltd. v. Income-tax Officer, 101 ITR 
24 = (AIR 1975 SC 2016), the Full Bench 
decision of this Court reported in State v. 
Simpson and Co (AIR 1970 Mad 7) (FB) is 
no longer good law. 


8. In the resnit, we hold that the 
document is not liable to surcharge under 
Section 135 of the City Municipal Corpora- 
tion Act of 1919. 

Reference answered accordingly. 
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SPECIAL BENCH : 


KAILASAM OFFG. C. J, RAMANUJAM 
‘AND BALASUBRAMANIAM, J]. 


The Chief Controlling Revenue Auth- 
ority, Board of Revenue, Madras, Petitioner 
v. Marappa Vellalar, Respondent. 

R. C. No. 15 of 1974, D/- 1-4-1976. 

(A) Stamp Act (1899), Sch. 1, Articles 
55 and 23 — Release or conveyance. 

According to the deed, some properties 
were purchased in India by S with the 
moneys sent by his brother M from Singa- 
pore out of his earnings there. The title was 
always with M. As soon as M came to 
India possession was delivered to him. 

Held, that the document could only be 
a release deed executed by S renouncing all 
his claims if he had any and putting the 
title of M beyond any cloud. The document 
was chargeable under Article 55 of the Act. 

(Para 1) 

The Addl. Govt. Pleader II, for Peti- 

tioner; K. Chandramouli, for Respondent. 


KAILASAM OFFG. C. J.:— This re- 
ference was made by the Chief Controlling 
Revenue authority, Board of Revenue, Mad- 
ras, under Section 57 of the Indian Stamp 
Act. In this case, the respondent sent moneys 
to his brother Sambasiva Vellalar, while he 
was residing in Singapore, to purchase land- 
ed properties in the village of Pattaveli. The 
said Sambasiva Vellalar, with the moneys 
sent by his brother, purchased certain pro- 
perties in his own name and subsequent to 
the return of Mariappa Vellalar, Mariappa 
Vellalar took possession of al] the properties. 
In the document executed by Sambasiva Vel- 
lalar, which is styled as “Benami release deed’, 
it is' stated that the properties were purchas- 
ed with the moneys of his brother and for 
his benefit and that he had no title to it. 
When the document was presented for re- 
gistration, the Sub-Registrar impounded it 
and referred the case to the District Regist- 
rar. The District Registrar was- of the opin- 
ion that since the respondent’s brother had 
sold some portion of the properties and en- 
cumbered some of the properties for obtain- 
ing Government loans as if the lands were 
his own, the document in question should 
be considered only as-a conveyance charge- 
able under Article 23 of Schedule I to the 
Indian Stamp Act. Therefore, he assessed 
the document to a Stamp duty of Rs. 8335 
on the market value of Rs. 78,000 with a 
penalty of Rs. 200. The respondent filed an 
appeal before the Board of Revenue which 
dismissed it. On a representation made by 
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the respondent to make a reference to this 
court under Section 57 (1) for adjudication 
as the subject involves a question of law, 
this reference has been made to this court 
which is as follows— 


“Whether the document styled as ‘Be- 
nami Release Deed’ executed by the brother 
of the respondent Thiru.Sambasiva Vellalar 
in favour of the respondent by document 
No. P. 8/70 dated 28-11-1969 in Sub-Re- 
gistrars office, Muthuzvet, Thanjavar Dist. is 
chargeable as a deed of release under Arti- 
cle 55 of Schedule I to Stamp Act, or it is 
a ‘conveyance’ of property chargeable under 
Article -23 of Schedule I of Indian Stamp Act 
or any other Article of the Act”. 

On a reading -of: the document, there could 
be no doubt that it is only a release deed. 
The recitals are very specific that the pro- 
perties were purchased with the moneys 
sent by Mariappa Vellelar from Singapore out 
of. his sarnings in Singapore and that title was 
always with Mariappa Vellalar,. It also fur- 
ther stated that as soon as Mariappa Vella- 
lar came to India, possession was delivered 
to him. In the document there is no kind of 
title or right claimed by Sambasiva Vellar. 
It is clear that the real title always stood 
with Mariappa Vellar. In such circumst- 
ances, the document can orly be a release 
deed executed by’ Sambasiva Vellar renounc- 
ing all his claims, if he had any and putting 
the title of Mariappa Vellar, beyond any 
cloud. In these circumstances, we answer the 
reference that the document is only a release 
deed. 

Reference answered accordingly. 
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GOKULAKRISHNAN, J. 


B. C. Diocese of Madurai and another 
Petitioners v. Ganapathy Iyer and others. Res- 
pondents. . 


Civil Revn. Petns. Nos. 
1975, D/- 28-4-1976." 

(A) Tamil Nadu Buildings (Lease and 
Rent Control) Act (1960), Section 14 (2) (b) 
— Undertaking by landlord given after 
order of eviction — Validity of — Time 
granted by Rent Controller for filing such 
undertaking — Undertaking- is in proper com- 
pliance with provisions of the -section. 


199 to 208 of. 


Undertaking given before the Rent Con- 
troller even though subsequent to the order 


"(To revise order and decretal order of Sub 
J. Madurai, D/- 8-11-1974). 


JT/KT/D583/76/SBB/WNG 


A ILR. 


by the Rent Controller, when one week's 
time is granted by the Rent Controller him- 
self, can be taken as sufficient compliance 
with the provisions of Section 14 (2) (b). 
(Para 8) 
Cases Referred: Chronological Paras 
(1969) C. R. P, No. 733 of 1969, D/- 25-7- 
1969 (Mad) 5 
T. Martin, for Petitioners; T. R. Mani, 
for Respondents; T. R. Rajaram (in C. R. P. 
Nos. 199, 205, 206 and 208 of 1975), K, J. 
Chandran, (in C. R. P. No. 200 of 1975), 
G. K. Selvarajan (in C. R. P. No. 203 of 
1975) and U. Somasundaram, (in C. R. P. 
No. 207 of 1975), for Respondents. 


ORDER:— The Petitioners, who are 
the landlords, filed R. C. O. P. Nos. 113, 
115, 117, 119, 121, 128, 125, 131, 188, 


_ 185, 187, 157 and 195 of 1972 before the 


Rent Controller Madurai (District Munsif, 
Madurai Town) against various tenants for 
getting possession of the portions they are 
occupying. The eviction is prayed for on two 
grounds (1) Under Ss. 10 (8) (b) and (2), 14 
(1) (b) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, Finding that the 
pleas for eviction the one under Section 10 
(8) (b) and the other, under Section 14 (1) 
(b) are self-contradictory, the Rent Con- 
troller rejected the plea for eviction under 
Section 10 (8) (b), but ordered ‘eviction 
under Section 14 (1) (b) on condition that 
the petitioners (landlords) give the statutory 
undertaking under Section 14 (2) (b) within 
a period of one week from the date of the 
order. 


2. Aggrieved by the said order of 
eviction passed by the Rent Controller, the 
tenants preferred civi] miscellaneous appeals 
individually,, By a common judgment, the 
Appellate Authority (Principal Subordinate 
Judge) Madurai, without going into the bona 
fides of the requirement by the petitioners, 
dismissed the eviction petitions holding that 
the eviction ordered by the Rent Controller 
on condition that the petitioners give the 
statutory undertaking within a period of. one 
week from the date of. order of eviction, is 
not proper and legal and cannot therefore be 
sustained. 

3. The main ground on which the 
Appellate Authority dismissed the eviction 
petitions is that the undertaking contemplat- 
ed under Section 14 (2) (by is a condition 
preecdent for ordering eviction under Sec- 
tion 14 (1) (b) and as such the eviction peti- 
tions filed without giving such an undertak- 
ing have to be dismissed. 


4. As- far as the present case is con- 
cerned, the petitioners herein have given an 
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undertaking subsequent to the order of evic- 
tion passed by the Rent Controller. , The 
Appellate Authority took. up for consideration 
the question whether the undertaking so 
given by the petitioners can ‘be construed to 
be legally valid and is in accordance with 
the relevant provisions of Sections 14 (1) (b) 
and 14 (2) (b). On this question, the appel- 
late Authority held that the eviction order 
passed by the Rent Controller is not correct. 

5. Both the Jearned counsel appear- 
ing for the respective parties in these revision 
petitions agreed that the order passed by the 
Appellate Authority is not correct in view of 
the order passed, by this court in C. R. P. No. 
738 of 1969 D/- 25-7-1969 (Mad), by Sada- 
sivam, J. Undertaking given before the Rent 
Controller even though subsequent to . the 


order of eviction passed by the Rent Con- 


troller, can be taken into consideration by 
-the Appellate Authority for ordering eviction 
and such undertaking has to be construed: as 
full compliance of the direction contemplat- 
ed under Section 14 (2) (b) of the Act. 

6. The contention of the respondent 
in R. C. O. P. Nos. 115 and 157 of 1972, 
corresponding to C. M. A. Nos.. 203 and 
249 of 1973, to the effect that the petitioners 
are not entitled to maintain the . eviction 
petitions has been negatived by both the 
‘Courts below. They have held that the land- 
lords have the right to maintain an evic- 
tion petition against these tenants also. 


Hence, the ‘finding regarding this poo is 
confirmed. 


7. As regards the ground for eviction 
under Section 10 (8) (b) both the Courts be- 
low have negatived the contention of the 


petitioners herein. The finding regarding this 


aspect of the case is also confirmed. 

8. In view of the fact that the under- 
taking given by the petitioners subsequent 
to the eviction order passed by the Rent 
Controller giving them one week’s time to 
file such an undertaking can be taken as suf- 
ficient compliance with the provisions of 
' Section 14 (2) (b), the orders passed by the 
Appellate Authority are set aside | and the 
cases are remanded to the file of the Appel- 


‘late Authority for disposal afresh’ only on the: 


(question of bona fides of the requirements. by 
the petitioners herein, | 
9. The civil revision petitions . are 
allowed in the above terms. There will be no 
-order as to costs. The lower appellate Court 
- is directed to dispose of’ the appedl on or 
before: 15-7-1976.. 
Revision! allowed. 
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MOHAN, J. 


V. Rajammal, Petitioner in both v. P. 
Jesudhas and others, Respondents in both. 


C. R, P. Nos. 3151 and 3152 of 1975, 
D/- 15-4-1976. ` 

(A) Civil P. C. (1908), O. 34, R. 10 -— 
Sale under mortgage decree — Application by 
J. D. to set aside sale — Compromise — Ap- 
plicant J.D. topay decretal amount in three 
instalments —- On failure decree holder pur- 
chaser entitled to interest on sale amount 


' from the date of sale to the date of posses- 


sion — Failure of tbe judgment-debtor to 
pay —~ Decree-holder purchaser claiming in- 


‘terest as part of the mortgage-decree — Sub- 


sequent mortgagees’ decree-holders claiming 
priority over additional interest. 


Held the payment of interest provided by 
compromise could not be corstrued as a claim 
arising out of the mortgage. The decree- 
holder purchaser could not tack it on the 
original loan. Subsequent | encumbrancers 
were entitled to priority. AIR 1966 SC 1950 
Rel.. on. ` l (Paras 4, 7) 
Cases ` Referred: Chronological Paras 


AIR 1966 SC 1950 = 1966. SCR Supp 
109 8, 6 
- '§. - Padmanabhan, for Petitioner; S. 

Ramaswami, for Respondent No. 1. 


ORDER: These two C. R. Ps. can be 
dealt with together: The short facts are as 
follows:—~i In O. S. No. 47 of 1970 on the 
file of the Subordinate Judge, Nagercoil, the 
appellant herein obtained a decree for. a sum 
of Rs. 15,983-75 on a simple mortgage ex-’ 
ecuted by one Thankammal, wife of the Ist 
defendant.: Thankammal died. Hence the 
suit was filed against her husband, the first 
defendant, and her legal representatives, de- 
fendants 2 to 8. Defendants 9 and 10 were 
the subsequent encumbrancers. The hypo- 
theca was brought to sale and the plaintiff 
herself purchased the same on 20th January, 
1972, for a sum of Rs. 27,050/-. The decree- 
holder plaintiff was allowed to set off the 
amount due under the decree and therefore a 
sum of Rs. 10,574/- being the balance was 
deposited into Court. - The first defendant 
filed E. A,.No. 98 of 1972 for setting aside 
the sale. A conditional order was passed re- 
quiring him to deposit certain amount. That 
conditional order was not complied with. 
Hence, the sale was confirmed on 6-9-1973. 
The 4th defendant (the son of the mortgagor) 
filed another application to set aside the sale. 
That was dismissed’ on 16-4-1974. This was 
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in E. A. No. 826 of 1878. Aggrieved by the 
said order defendants 2 to 8 filed A. A. O. 
No. 881 of 1974 and the matter was com- 
promised. As per the terms of the compro- 
mise, defendants 1 to 8 were required to pay 
a sum of Rs. 23,489-41 being the aggregate 
amount of the decree and the interest for the 
sale amount at 6%. The said amount was re- 


quired to be paid in three instalments within . 


a period of 6 months, It was provided that if 


the amount was so paid, the sale in favour 


of the plaintiff would stand cancelled, in 
which event, the decree-holder would be en- 


titled to the refund of Rs. 10,574/- deposit- — 


ed by her. It was further provided that if, 
for any reason, the amount was not so paid, 


the decree-holder would be entitled to take ` 


delivery of the property and was 
entitled to 6 per cent. interest on the sale 
amount of Rs. 27,050/- from the date of the 
sale, namely 20th January, 1972 up to the 
date of delivery of possession. This interest 
was to be recovered from the sum of Rupees 
10,574/- in deposit in court and the balance 
alone was to be withdrawn by defendants 1, 
to 8. The terms of the compromise were not 
complied with by the judgment-debtors. The 
9th defendant filed E., A. No. 852 of 1973 
praying for a payment out of Rs. 8,400/- 
being the amount due under the mortgage 
executed in his favour by the first defendant 
and his wife. The 10th defendant filed. a 
similar application in E. A. No. 358 of 1978 


for payment out of Rs...2,194/- due under ' 


the mortgage executed in his favour. The 
decree-holder filed E. A. No. 250 of 1975 
for a sum of Rs. 5,590-25 being the interest 
due as per the terms of the compromise de- 
cree in A. A. O. 831 of 1974. AI these three 
applications came to be dealt with by the 
learned Subordinate Judge of Nagercoi] under 
common order. Having regard to the fact 
that the amount in court deposit could not 
satisfy all the claims, the question was whe- 
ther the decree-holder could claim priority for 
the sum of Rs. 5,590-25 over the claims of 
the 9th and 10th defendants. . The learned 
Subordinate Judge by his order dated 18th 
November, 1975, allowed E. A. No. 352 of 
1978 and dismissed E. A. Nos. 353 of 1978 
and 250 of 1975. C. R. P. 8151 of 1975. is 
against E. A. Nó. 852 of 1973, while C. R. P: 
oe of 1975 is ao E. A. No. 250 of 


2. The only question .that arises Jor 
my determination is! whether the decree- 
holder could tack on that sum of Rs:..53590-25 
to his original Joan and. thereby claim priority 
to the said sum. In other words, whether 
the amount could be construed as due under 
the mortgage decree, in’ accordance with the 
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A.I R. 


provisions of Order ‘84, Rules 10 and ll 
CPC 

. 8. Mr, §. Padmanabhan, learned 
counsel for the petitioner contends that hav- 
ing regard to the terms of the compromise’ 
in A. A. O. No. 331 of 1974, this amount is- 
one which will form part of the mortgage 
decree and therefore priority could be claim- 
ed. The fact that neither the 9th defendant 
nor the 10th defendant were parties to that 
compromise would be of no consequence, 
since they are subsequent encumbrancers. 
The intention of the parties under the com- 
promise was to provide for this amount and 
the additional sum which was intended to 
be a part of the mortgage decree, can also 
be recovered as if it is a part of the original 
decree. In support of this submission, the 
learned counsel relies on Halsbury’s Laws 
of England, Vol. 27, (Third Edition) para- 
graph 866 at page 486:— 

“Where the mortgage provides for in- 
terest up to the day fixed for payment, but 
not beyond, acontract for the continuance of 
the same“rate of interest until paymentis not 
implied but subsequent interest will be given 
by way of damages for breach of con- 
tract, and if the original rate of interest is- not 
above five per cent, it will generally be ad- 
opted as a proper’ measure of damages for 
the subsequent delay. This rule applies- both 
to proceedings on the covenant, and to ac- 
counts taken in redemption or foreclosure. 
In taking such accounts interest cannot be 
ascertained as damages, but it will be award- 
ed on the same footing as consideration for 
allowing the loan to remain unpaid.” 


Mr. S. Ramaswami, learned counsel for the 
respondents submits that even in a case where 
interest was awarded by a Court, it cannot 
be considered to be a secured debt, If: that 
be so, this amount can be recovered only as 
an ordinary debt. In support of this submis- 
sion he relies on Gyasi Ram v. Brij Bhushan 
Das, AIR 1966 SC 1950 at p. 1953. 

4. The important point to be noted 
here is the compromise decree provided pay- 
ment of interest. But it cannot be construed 
as a claim arising out of the mortgage. That 


‘was only by way of,a simple money decree. 


Of course, if there is any surplus, the mort- 
gagee (decree-holder) can recover. Certainly 
it cannot be tacked ‘on to the original loan 
under doctrine of tacking, since that doctrine 
having been abolished in 1929 itself. 7 


5. The passage relied on by Mr. S. 
Padmanabhan in paragraph 866 at page 486 
of Halsbury’s Laws of England, Vol. 27, 
(Third Edition) is of no assistance to him 
since those were claims arising under the 
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. mortgage, but the position- here is entirely 
different. The fact that the 9th and IOth 
defendants were not parties to the mortgage 
decree may be of no consequence in one 
sense, provided the amount claimed arose 
under the mortgage. But here it isi-not so. 


6. In Gyasi Ram v. Brij Bhushan 
Das, AIR 1966 SC 1950 at p. 1953 the 
scope of Order 34, R. 7 C. P. C,, came up 
for consideration:— 


“A preliminary decree declared the 
amount due upto a certain date towards prin- 
cipal and interest and also provided for cer- 
tain rate of interest on a certain sum fom 
that date and directed, as required by cl. (c) 
of Order 84, Rule 7 (1) a final decree tc be 
passed in favour of .a mortgagor, provided 
he paid in the court the amount found due 
before a certain date. It also laid down that 
in the event of failure to so deposit the 


amount in the Court, a final decree for fore-: 


closure in favour of the mortgagee wag tc be 
drawn. The mortgagor appealed and obtaned 
a stay order requiring him to pay the amount 
due under the preliminary decree till the 
' disposal of the appeal. The stay was grant- 
ed on the mortgagor's undertaking to pay 
‘ enhanced rate of interest during the period of 
stay. The appeal was dismissed and the 
mortgagor deposited the amount due under 
the preliminary decree with interest but vith- 
out the enhanced rate of interest. On the 
question whether failure to pay the enhanced 
rate of interest as per'the undertaking ‘could 
result in the passing of final decree for fore- 
closure:— 

Held, that this extra amount which was to 
be paid on account of mortgagor’s under- 
taking did not come within the expression 
“in respect of subsequent costs, charges, ex- 
penses and interests”. The decree for fore- 
closure could not be passed for failure to pay 
this amount.” 


This case fully supports the respondent, 
T: For these reasons, I hold that 
there are no merits in these civil revision 


petitions and they will stand dismissed. How- 
ever, I make no order as to costs. 


Revisions dismissed. 
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' RAMAPRASADA RAO, J. 
Basheer Ahamed Khan and 
Petitioners v. T. M. Krishna PAER: 
pondent., 
C. R. P. Nos. 649 and 650 of 1975, D/- 
9-4-1976°. 
(A) Tamil Nadu Buildings (Lease and 
Rent Control)’ Act (1960), Sections 11, 25 
— Power of High Court to exircise jurisdic- 


another, 
Res- 


tion under Section’: 11 while exercising 
revisional. jurisdiction. 
When the High Court is exercising 


jurisdiction under the Tamil Nadu Buildings 
(Lease and Rent Control) Act, it has a right 
to invoke: each and every provision of the 
very Act for the purposes of a successful 
conclusion of the hearing and also for the 
purpose of rendering justice as between the 
parties in accordance with the said Act. One 
such provision in the Act is the right vested 
in the authorities under the Act, to stop 
further proceedings and make an order 
directing the defaulting tenant to put the 
landlord in possession. Such jurisdiction can 
be exercised by the High Court as well while 


it deals with revision petitions under Sec- 
tion 25. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1971 Mad 163 = 83 Mad LW 696 1 
(1962) 2 Mad’ LJ 446 = 75 Mad LW 594 1 
(1957) 2 Mad LJ 492 = 70 Mad LW 912 1 

ORDER:— Though no doubt the 
petitioners before me who are the tenants can 
successfully challenge the order of the ap- 
pellate authority for the reason that the ap- 
pellate authority relied on a decision which 
has since been overruled by this court, yet 
the case has taken a different turn in the 
course of the proceedings and therefore it 
has become necessary: for me to state a few 
facts. The landlord sought for. eviction of 
the petitioners on the ground that he wanted 
the premises in his occupation for his own 
non-residential] purposes. The landlordl’s 
case was that he was expanding his business 
and therefore there was necessity for the 
request. It is a common ground however that 
the landlord was carrying on a business of 
his own in a building of his own. The Rent 


‘Controller would not grant the request. But 


the appellate authority relied upon a decision 
of this court in Abdul Khader v. Hussain Ali, 
1962-2 Mad LJ 446 and Nataraja Asari v. 
Balasubramaniam 1957-2 Mad LJ 492. These 


*(To revise decree of Appellate Authority 
(Dist. J.) Dharmapuri in C. M. A. Nos. 29 
and 80 of 1974 etc.), 
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have keen overruled by a Division Bench of 
our court in L. Chettiar v. Subbarayan, ATR 
1971 Mad 163. But it appears that another 
Division Bench of our court took a different 
view. But in the light of the conclusion 
which I intend reaching, it is not necessary for 
me to go further on this question. Prima 
facie, and on the reascning of the decision in 
L. Chettiar v. Subbarayan, AIR 1971 Mad 
168, the petitioners are entitled to succeed. 
In the course of the hearing of the case, the 
landlord respondent filed two applications 
in these two revision petitions seeking for 
stay of all further proceedings since the peti- 
tioner in each of these cases has failed to pay 
the rent due in the course of the hearing. 
That the petitioners have fallen into arrears 
in the matter of payment of the rent is not 
in dispute. But what is said is that the res- 
pondert has already filed a suit for the re- 
covery of the same and therefore the impact 
of Section 11 of the Tamil Nadu Buildings 


(Lease and Rent Control) Act need not be ` 


invoked, in the particular circumstances of 
the case. The second argument is that such 
a contention can be raised only before the 
Rent Controller or the appellate authority 
and not in the High Court when it is exercis- 
ing jurisdiction under Section .25 of the Act. 


2. In so far as the last contention is 
concerned, I am of the view that as the 
High Court is exercising jurisdiction under 
the very Act and as it has been vested with 
such jurisdiction under it, it has a right to 
invoke each and every provision of the said 
Act for the purposes of a successful conclu- 
sion of the hearing and also for the purpose 
of rendering justice as between the parties 
in accordance with the codified law as set 
out in the Tamil Nadu Buildings (Lease and 
Rent Control) Act. One such provision in 
the Act is the right vested in the Rent Con- 
troller or the appellate authority, as the case 
may be, to stop further proceedings and make 
an order directing the defaulting tenant who 
fails tc pay rent to put the landlord in pos- 
session of the building. As in my view, such 
jurisdiction can be exercised by the High 
Court as well while it deals with revision 
petitions under Section 25, the argument of 
Mr. Balakrishnan that this court cannot en- 
tertain the application under Section 11 made 
by the landlord at the revisional stage is not 
impressive and I am unable to accept it. 


3. As regards the information 
brought to the notice of this court by the 
application made before me under Section 11, 
that the petitioners-tenants have failed to pay 
or deposit the arrears of rent as claimed by 
the landlord, there is no dispute regarding 
such accumulation of arrears. There is cer- 
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tainly no dispute that such arrears of rent 
have not been paid. The petitioners were 
given ample opportunities to pay rent or 
otherwise to show sufficient cause for com- 
pelling the court not to invoke its jurisdic- 
tion under Section 11 (4). The tenant in 
each of these revision petitions has not avail- 
ed himself of the said opportunity given by 
this court. The position therefore is that the 
petitioners are in arrears of rent and they 
have .not shown sufficient cause for such 
non-payment of rent. In those  circumst- 
ances, in exercise of jurisdiction conferred 
on this court under Section 11 (4) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act of 1960, all further proceedings 
are stopped. The result is that the petitioner 
in each of these revision petitions is directed 
to put the landlord in possession of. portion of 


- the building in their occupation. The revision 


petitions are dismissed. There will be no 
order as to costs. Learned counsel for the 
petitioners requested for some time to deliver 
vacant possession. Each of the petitioners are 
granted three months time to vacate. 
Petitions dismissed. 
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RAMAPRASADA RAO AND RATNAVEL 
PANDIAN, JJ. 


A. K. Srinivasa Naidu, Appellant v. S. 
Jayarama Reddiar Firm, Respondent, 

Appea] No. 129 of 1972, D/- 6-4-1976°. 

(A) Limitation Act (1963), Section 19 
— Part payment on account of debt — It 
is sufficient acknowledgment of liability so 
as to extend the period of limitation. 


Where the Defendant in his reply 
notice accepted that he had paid sum of 
Rs. 60,000/- in partial discharge of his dues 
to plaintiffs, it could be sufficient acknow- 
ledgment of liability so as to extend the 
period of limitation to a further period of 
three years from the date of payment. 

(Para 4) 

(B) Sale of Goods Act (1930), Sections 

61 (2), 62 — Plaintiff claiming a huge sum 


‘as interest — No contract between parties 


regarding payment of interest —- Course of 
dealings between parties clearly negativing 
claim — Held, the plaintiff. was not entitled 
to such a claim. 


It is true that a seller is entitled to the 
award of interest on the price of the goods 





“(Against decree of Sub J. Coimbatore, in 
O. S. No. 788 of 1968). | 
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provided there was no contract to the con- 
trary between the parties. Obviously, there- 
fore, this liability on the part of buyer to 
suffer interest is a statutory liability arising 
under Section 61 .(2) of the Act. But such 
implied legal liability could be negatived by 
the course of dealings between the parties 
under Section 62 of the Act, 


- Held, that the plaintiff's accounts did 
not reflect any such liability to pay interest. 
The course of dealings between the parties 
negatived the liability to pay interest towards 
the transaction between the parties. Thare- 
fore, the plaintiff was not entitled to a sum 
of Rs. 16,401—50 towards interest as 
awarded by the Court below. 

(Paras 7, 8) 

(C) Interest Act (1839), Section 1 

No contract between parties regarding pay- 

ment of interest — Plaintiff is entitled to 
claim interest at 6% per annum. 


Even in the absence of the contract be- 
tween parties regarding’ payment of interest, 
the plaintiff is. entitled to claim interest at 
6% per annum on the net debt due provided 
he makes a demand for the purpose. ` 

(Para 9) 


RAMAPRASADA RAO, J.:— The defen- 
dant is the appellant. The plaintiff, on the 
strength of dealings: in cotton trade between 
himself and the defendant between Decem- 
ber of 1961 and June of 1967, claimed the 
suit amount as per a statement of account, 
which consists of two parts, one a statement 
of account as refletced in their account books 
kept in the regular course of business and 
another account said to be interest acccunt, 
which was arrived at after calculation by 
the plaintiff himself. On the basis of the 
abovesaid two accounts, the plaintiff claim- 
ed a sum of Rs, 65,222-77 in all. In para- 
‘graph 5 of the plaint he pleaded thus:— 


“Though some of the items are more 
than 8 years from the date of suit the sub- 
sequent receipts were appropriated towards 
satisfaction of, such items. Further by a 
notice .issued on behalf of defendants 
7-11-1968, through their counsel and signed 
by defendant also, the deféndant has acknow- 
ledged his liability and also a payment of 
Rs. 60,000 made by him towards part of 
dues under deposit recéipts dated 3-2-1966 
aggregating- for Rs. 60,000 issued by and 
through Vijayakumar Cotton Press to pisin- 
tiff. Besides defendants had made part pay- 
ment towards the same in December 1965- 
which are admitted and acknowledged by 


a + 


him. Hence the suit claim is in time. The 
aforesaid letter of 7-11-1968 will be 


filed at 
the time of- hearing”. : . 


on ` 


Firm (R. Rao J.) [Prs. 1-2] Mad. 57 


2. In the written statement the de- 
fendant denied that there was any particular 
usage or.custom to pay interest either com- 
pound or simple over all the transactions 
that had taken place between the plaintiff 
and the defendant and that he never paid or 
claimed interest till the date of the suit on 
the mutual dealings they had. He would, in 
particular, refer to the copy of the accounts 
given by the plaintiff himself as reflected 
in his account book and would point out that 
no interest has been claimed in such accounts 
as well. The defendant denied that he 
owed a sum of Rs. 65,222-77. He,- however, 
claimed that he deposited a sum of Rupees 
20,000 with the plaintiff and he reserved his 
right to take separate steps to recover the 
amount. The question as to whether the de- 
posit of the said amount with the plaintiff is 
true or not does ‘not arise for consideration 
in the instant case. “The defendant also 
pleaded that on 15-12-1965 and 27-12-1965, 
he paid sums of Rs. 300 and Rs. 500 to the 
plaintiffs agent and that. he had also paid 
Rs. 300, on 30-11-1966. The plaintiff in his 
reply statement would deny the above three 
payments and would. sustain his pleadings 
ie The following issues were fram- 
e — 

1. Whether the payments alleged in the 
written statement are true? 

2. Whether the plaintif is entitled to 
interest? 

3. Whether the suit is barred by limita- 
tion? _ ; 

4. To what relief is the plaintiff entitled? 
The learned trial Judge found that the pay- 
ments alleged by the defendant in the written 
statement are not true. On the question whe- 
ther the suit is barred by limitation, he was 


‘invited to render his. opinion as to whether 


the account in question as reflected in the 
plaintiff's. books of account could be treated 
as a mutual, open and current account. On 
this the learned Judge held that it was not 
and, therefore, he felt that it was unnecessary 
to go into the question as to whether the 
suit is barred or not under Article 14 of the 
Limitation Act. But by a closer scrutiny of 
the dealing and the payments respectively 
made by the parties, he came to the conclu- 
sion that the suit is not barred by limitation, 
as the defendant has paid well within the 
period of 3 years from the date of the suit 
an amount towards the suit debt and, there- 
fore, the suif is saved by Section 19 of the 
Limitation Act. On issue 2, whether the 
plaintiff is entitled to interest, the learned 
trial Judge, on a curious. reasoning, but after 
holding that the interest.claimed by the plain- 
tiff is exhorbitant, and is also clearly unten- 
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able-and unjust, found a case for the plain- 
tiff on a memo of calculation filed by him 
at the time of the arguments and held that 
the defendant was bcund to suffer the claim 
for interest to the tune of Rs. 16,401-50. In 
the result, therefore, he decreed the suit for 
a sum of Rs. 12,688-71, towards principal 
and Rs. 16,401-50 towards interest. It is as 


against this, the present appeal has been’ 


filed. 

3. In our view, it is not necessary to 
go into the question whether the account in 
the instant case is geverned by Article 1 of 
the Schedule to the Limitation Act of 1963 
on the foot that it is a mutual, open and 
current account. The learned counsel for the 
appellant-defendant is unable to show any 
particular instance where at, the balances 
have tilted from one side to the other. This 
tilting of balances at least at one point of 
time in a regular account is a relevant indicia 
to accept it as a mutual, open and current ac- 
count. This not having been done and, de- 


monstrated before us; it is not necessary to - 


harp on this aspect of the case to find. whe- 
ther the suit claim is not barred for the 
reason that the plaintiffs account should be 
characterised as a mutual, open and current 
account, 


4. It is, therefore, for consideratión 
whether the contention of the learned coun- 
sel for the appellant that the suit is barred by 
limitation is acceptable or not. Before the 
filing of the suit the plaintiff gave a notice 
of demand, Ex. A-26 dated 28-10-1968. He 
claimed a sum of Rs. 62,726-41, as the 
amount due by the defendant towards the 
dealings and claimed interest at 12% per 
annum on the said amount. To this the de- 


‘fendant sent a reply through his . counsel 
which reads as under: 
“To 7-11-1968 


Sri S. R. Sakthivel M. A. B. L. , 
Advocate, 7/18 State Dank Road, Coim- 
batore-18 


Sir, 


We are instructed by Sri A. K., Sriniva-. 
salu Naidu, residing at 111 N. G. ‘Naraya- 
naswami St, New Siddapudur, P. N. Palayam 
Post, Coimbatore, to give the following re- 
ply to your notice, dated 29-10-1968, and, 
received by our client on 6-11-1968. issued 
on behalf of. Sri Jayarama Reddiar, B. A. M. 
L. C., Cotton merchant, 30 Kandapuram St, 
Virudhunagar, | 


Your client’s claim of Rs. 62,726-41. is: 


preposterous and false. Your client has given 
a statement of account: on 31-12-1965 and 
as per that statement Rs. 72,986-71 was stat- 
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ed to be due by our client. But in that 
statement your client has not given credit to 
amounts of Rs. 800 and Rs. 500 paid on 
15-12-1965 and 27-12-1965. respectively to 
your client’s agent. A. Andiyappa Thevar. 
This omission was immediately brought to 
notice of the Agent of. your client who pro- 
mised to rectify it. 

Vijayakumar Cotton Press owed 
client large sums of money. Out. of such 
amount at the request of your client, our 
client asked Vijayakumar Cotton Press to 


issue a fixed deposit receipt aggregating to 


Rs. 60,000 in partia] discharge of our. client’s 
due. -Your ‘client -has accepted these receipts 
and a cash voucher was passed to that 
amount to our client on 20-11-1966. Rs. 300 
was paid in cash to your client’s agent. Be- 
sides: these payments, our client has advanc- 
ed to your client Rs. 20,000 carrying interest 
at the rate of 12% per annum. All these: 
amounts have to be adjusted by your client. 
After adjusting all these amounts it would be 
found that- your client himself owes» money 
to our client. The claim made in your notice 
is unsustainable. Please advise your client to 
settle the mutua] claims without -resorting to 
court. ` 
Ta cles 

Advocate.” 
It is seen from the expressed recitals in the 
reply notice that the appellant acknowledg- 
ed his liability towards the claim made by 
the plaintif though not in full, but at. least 
in part. According to the defendant, he has 
paid a sum of Rs. 60,000 in partial discharge 
of his dues to the plaintiff. This by itself: is 
sufficient to bring the recitals made in 
Ex. A-26 within the meaning of Section 19 
of the Limitation Act. This section reads: as 
follows— 


“19. Where payment on account of a 
is made before the expiration of 
the prescribed period by the person liable to 
pay the debt...... a fresh period of limita- 
tion shal] be computed from the time- when 


-the payment was made”. 


Undoubtedly, the sum of Rs. 60,000, which 
as: it transpired, was given credit to by the 


-plaintif on 3-2-1966 is a payment made ony 


account of a debt payable by the person 
liable to pay the debt within the meaning. of 
Section 19 of the Limitation Act. Therefore,' 
this payment towards the debt due, but which 
has not been solved on the date when 
Ex. A-27 was written, is- sufficient acknow-| 
ledgment of’ liability so as to extend the 


| 


period: of. limitation fo a further period of. 


,our 


r 
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three years from the date: of such payment... ` 


The learned counsel for the appellant does 
not raise any controversy as to the date on 


1977 


which the said sum of Rs. 60,000 has beea 
credited by the plaintiff in his books. It caa 
therefore, safely be presumed that the above 
sum of Rs. 60,000 was paid towards the dekt 
due by the defendant to the plaintiff as oa 
3-2-1966. After giving credit to a sum cf 
Rs. 60,000, the plaintiff arrives at the balance 
at the end of that year at Rs. 12,686-71, 
Ultimately he gives credit to a further sum 
of Rs. 50 and claims the balance of Rupees 
12,686-71 as principal in the present sut- 
Whatever may be the force in the contentioa 
of the appellant-defendant as to the claim 
for interest made by ‘the plaintiff, we are 
unable to agree with the appellant that the 


principal amount of Rs. 12,636-71 was net: 


payable by him on the date when the suit 
was instituted. 


5. The next question is whether tre 


plaintiff is entitled to the interest as claimed | 


by him. It is very significant that even in tke 
plaint, the plaintiff does not give a break up 
of the principal andthe interest due. It is 
equally significant that the account books 
regularly, kept by the plaintiff does not dis- 
close that at any time there was an under- 
standing as between the plaintiff and 
defendant to claim interest. 
ç pute and as a matter of fact it was agreed 
~ before us that the ledgers produced in su>- 
port of the suit claim do not support the 
claim for interest. But what has been very 
dexterously done by the plaintiff is he intra- 
duced along with the plaint what is known 
as ‘interest account’. In the interest accouat 
he claimed ‘rasi interest’ i. e. interest payable 


on the price of goods sold and delivered tl 


another supply is made by the plaintiff and 
latter supply is again taken into consideration 
for calculation of interest until another suz- 
ply is made and so on. Obviously, this is a 
very clever way of claiming not only com- 
pound interest, but interest on compourd 
interest. As we said, the plaintiff did nst 
reflect such a claim in his regular books af 
accounts. But he tried to usher in a self 
serving statement of account and called it 
‘an interest account’ and claimed a large sum, 
such as Rs. 52,586-06 as and towards inte- 
rest payable by the defendent. To this the 
learned counsel for the appellant takes an 
objection and contends that the interest as 
claimed is not only usurious and excessive, 
but cannot be claimed at all by the plaint.f 
under any known principle of law. The leara- 
ed Judge himself finds that the method af 
calculation adopted by the plaintiff resulting 
in the claim of, Rs. 52,586-06 is an unusual 
one and such exhorbitant claim of interest is 
clearly untenable and unjust. We agree wizh 
him on the ground that-the interest as clairs- 
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ed by the plaintiff is usurious and indeed un- 
sustainable, we are bound to relieve the de- 
fendant from such a claim. 


6. The question, however, is whe- 
ther the plaintiff is entitled to any interest 
at all. We have already referred to the ac- 
count books, which is silent about the pay- 
ment of interest. Even in the notice of de- 
mand, Ex. A. 26, the break up as to the 
principal amount and the interest amount 
have not been given. It is only at the time 
of arguments and that too at the request of 
the court, a memo of calculation was filed by 
the plaintiff, which showed that the plaintiff 
was calculating interest for each debit at 
12% per annum. Being conscious of the fact 
that such interest ultimately worked out to 
Rs. 5,;91,856 the plaintiff wanted to generous- 
ly give counter interest to the defendant for 
all the payments made by him and for all 
the supplies also admittedly made by him in 
the course of their mutual dealings. On his 
own showing the interest which was claimed 
by the plaintiff and as shown inthe memo of 
calculation worked out to Rs. 5,91,856, and 
the interest towards the credits in favour of 
the defendant came to about Rs. 5,59,053; the 
learned Judge was tempted to discover the 
difference between these two items and'by a 
curious reasoning again reduced the rate per 
cent to 6% and thereafter found that a sum 
of Rs. 16,401-50 could be awarded as inte- 
rest towards the sum of Rs. 12,636-71. Mr. 
Lakshminarayana Reddi, Learned Counsel 
for the plaintiff, wants to sustain this claim 
on the ground that under Sec. 61 (2) of the 
Sale of Goods Act, he would be entitled to 
such interest, because there was no contract 
to the contrary and as the liability to pay 
interest on the part of the defendant has 
statutorily arisen under Sec. 61 (2) (a) of the © 
Act. The learned counsel for the appellant 
however, would show that in the absence of 
any contract or understanding if, the course of 
dealings as between the parties to pay in- 
terest by one to the.other, the claim for in- 
terest is unsustainable. . ts 


% It is no doubt true that a -seller 
is entitled to the award of interest on the 
price of the goods provided there was no 
contract to the contrary as between himself. 
and the buyer. Obviously, therefore, this! 
liability on the part of the buyer to suffer 
interest is a statutory liability arising under 
Section 61 (2) of the Act. We shall, of course,| 
consider the dealings of the parties presently’ 
and the inférences that have to be drawn! 
by reason of such course of dealings. To this! 
entitlement of the seller to ask for interest] 
from a court in. which he has filed a suit for 
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the recovery of the price, there is a marked 
exception made in Section 62 of the Sale of 
Goods Act. That section reads as under— 


“62. Exclusion of implied terms and con- 
ditions where any right, duty or liability 
would arise under a contract of sale by im- 
plication of law, it may be negatived or 
varied by express agreement or by the course 
of dealing between the parties, or by usage 
if the usage is such as to bind both parties 
to the contract? 

Mr. Lakshminarayana Reddi would rely upon 
Section 62 and say that there was an usage 


as between the parties for the 
payment of interest. The concept 
of an usage has a special significance, 


as it is to be understood as ‘custom’ which 
is often pleaded in common law litigations. 
To establish custom, there should be such 
clinching and appealing material for the 
court to support the case of the litigant to 
propound such a custom; usage and custom 
are often pleaded, but not proved. That proof 
of such usage could easily be negatived or 
falsified by the conduct of the parties them- 
selves, is an accepted principle. The instant 
case before us is one of such a case. 
8. The ledgers produced by 
plaintiff showing the course of dealings be- 
tween himself and the defendant during the 
years 1961 to 1967 admittedly do not con- 
tain any entry touching on the liability on 
the part of the defendant to pay interest. If 
the usage, which is now put in the forefront 
by Mr. Reddy is true, then there is no ex- 
planation as to why the plaintiff did not in- 
clude the ‘claim for interest in his regularly 
kept account books and treat it as his taxable 
income. Again, the dealings between the 
plaintif. and the defendant obviously are 
mutual, the plaintiff was sometimes supply- 
ing goods to the defendant and the defen- 
dant in turn was supplying goods to the 
plaintiff. That such supplies and dealings 
were almost of the equal weight is seen from 
the facts that in the memo of calculation 
filed by the plaintiff the ultimate interest te 
which the plaintiff was entitled to is shown 
as Rs. 5,91,856, whereas the interest which 
he should suffer in favour of the defendant 
was shown as Rs. 5,59,053. For the purpose 
of appreciation of the point we can reason- 
ably take it that the dealings as between the 
plaintiff and the defendant were on a par and 
almost on a level. Probably it is this signi- 
ficant feature in the transactions and in the 
course of dealings which prompted both the 
parties not to claim any interest by. one from 
the other. On the ground that the plaintifs 
accounts do not reflect any such liability to 
pay interest, and also on the ground that the 
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implied understanding possibly between the 
parties could not be to project sucha claim 
by one against the other, we are inclined to 
accept the case of the defendant that the 
course of dealings between the parties nega- 
tives the liability to pay interest towards the 
transactions between the parties. This is 
provided for under Section 62 of the Sale of 
Goods Act. The liability to pay interest is not 
express in this case. Mr. Reddy himself puts 
it on the ground that it is assumed by im- 
plication of law and particularly under Sec- 
tion 61 (2) (a) of the Sale of Goods Act. Such 
implied legal liability could be negatived by 
the course of dealings between the parties. 
We have held that the course of dealings be- 
tween the plaintiff and the defendant clearly 
negatives the claim now put forward by the 
plaintiff on the ground that a huge sum is 
payable towards‘interest. For the foregoing 
reasons, we are of the view that the sum 
claimed by the plaintiff as and towards inte- 
rest is not payable by the defendant. We have 
expressed ourselves that the learned Judge 
was wrong in having adopted methods un- 
known to law to afford relief to the plaintiff 
in the matter of the award of the interest in| 
his favour. The memo of calculation filed 
at the time of the arguments is but a self- 
serving document .produced by the gestae 
to subserve its own interest. Such self-serv- 
ing document cannot be the cause of action 
for the grant of a relief by a court of jus- 
tice. We, therefore, disagree with the court| 
below that the plaintiff would be entitled to 
asum of Rs. 16,401-50 towards interest. 


9, But the quéstion is whether the 
plaintiff is not entitled to any interest at all. 
We do not think so. Even in the absence of 
the contract to the contrary, the provisions 
of the Intererst Act would come to the rescue 
of the creditor, whereby he could claim in- 
terest at 6% per annum on the net debt due 
provided he makes a demand for that pur- 
pose. It is not in dispute that the plaintiff 
made much a demand under Ex. A-26. It, 
therefore, follows that under the said Act the ` 
plaintiff would be entitled to interest on the 
suit claim, which is not in dispute before us, 
viz. Rs. 12,636-71 at 6% per annum from 
the date of demand viz., 28-10-1968 to the 
date of suit and thereafter on the decreed 
amount at the same rate till date of realisa- 
tion. The plaintiff would be entitled to pro- 
portionate” costs. 

10. The appeal is partly. allowed. But 
in the circumstances of the case there will be 
no order as to costs on the balance disallow- 
ed, l l 

Appea] partly allowed. 
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AIR 1977 MADRAS 61 
KAILASAM, OFFG, C. J. AND 
BALASUBRAMANIAM, J. 

The Collector of Customs, Appellact v. 
Mehta Paint Works and another, Respon- 
dents. | . E - ans 
W. A. No. 471 of 1971, D/- 25-3-176°. 

(A) Madras Port Trust Act (2 of 19905), 
Sections 42, 43 — Rules under — Ch. IV, 
Rule 13 (a) and (b) read with Public Natice 
No. 157/66 — Scope of rule — Detention 
certificate — Mandamus directing Customs 
authorities to give detention certificate can- 
not be issued. W. P. No. 1706 of 1967 D/- 
7-9-1970 (Mad), Reversed. (Constitution - of 
India, Article 226). : 

Under Rule 18 (a) and (b) of Ch. IV, 
the rates that are to be charged are prescrib- 
ed by the Port Trust and concession ir de- 
murrage is available on production of dsten- 
tion certificate by the Customs Authoc-ities. 
Rule 13 (a) and (b) is in the nature of a cont- 
ract between the parties and cannot be en- 
forced by the issue-of a writ of mandemus. 
A detention certificate is given in ordsr to 
confer an advantage on the. consignee to 
clear his goods at a reduced rate of demur- 
rage. As the Public Notice No. 157/66 issu- 
ed jointly by the Port Trust authorities and 
the Customs authorities makes it clea-, no 
statutory or other public duty is cast on the 
Customs authorities to issue a detentior. cer- 
tificate. The rule is not enforceable ander 
any statute and no public duty is cast on the 
Customs Authorities. There is, therefors, no 
basis for the issue of a writ of mancamus 
directing the Customs authorities to issue a 


detention certificate. W, P. No. 1706 of 1967 _ 
D/- 7-9-1970 (Mad), Reversed; AIR 1975 


SC 1935, Ref.’ (Pera 9) 


Cases Referred: Chronological Paras 
AIR 1975 SC. i935 = (1976) 1 SCR 721 7 


KAILASAM, OFFG. C. J.:— The Col- 
lector of Customs, Madras, who was the first 
respondent in the writ petition, is the appel- 
lant in this writ appeal. The first respondent 
herein, Mehta Paint Works, filed W. P. 1706 
of 1967 impleading the Collector of Customs, 
and the Port Trust, Madras, for the issue of a 
‘Writ of Mandamus directing the Collec‘or of 
Customs, toissueadetention certificate in 
favour of the first respondent herein and per- 
mitting the first -respondent to clear the con- 
signment without paying the demurrage char- 
ges. The learned Judge allowed the wrë peti- 


P. No. 1706 of 1967 ete. D/- 7-9-1970.. 
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‘dorsemént on 


for pigment dyestuffs. and the 


- 7-2-1967. The 
14-2-1967. As. there was some delay, 
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tion and directed the issue of a rule in the 
nature of mandamus directing the Collector 
of Customs to issue a detention certificate for 
the period from 10-1-1967 to 12-4-1967. The 
learned Judge further directed that the first 
respondent herein, on, the basis of the said 
certificate, would-be entitled to the necessary 
adjustments in the matter’ of payment of de- 
murrage charges to the Port trust on the 
goods in question, Against this order, the 
Collector of Customs has preferred this writ 
appeal. — 


2. The first respondent-firm was 
issued a licence for the import of pigment 
dyestuff. A consignment of 2999 paper bags 
of powdered whiting of the C. I. F. value of 
Rs. 25371-24 was imported against the said 
licence. A bill of entry was filed by the first 
respondent herein on 8-1-1967, for clearing 
the consignment. After certain returns, the 
first respondent properly presented the Bill of 
Entry on 11-1-1967. When the godds were 
examined by the Customs authorities on 
11-1-1967, the first respondent made an en- 
the bill of entry to the 
effect that the import licence duly covered 
the import ef powdered whiting. The first res- 
pondent also stated that two consignments. of 
similar nature were cleared by it. The ship 
completed the discharge of all its cargo on 
16-1-1967. After checking the goods on 
19-1-1967, the customs authorities issued a 
show cause “notice on 20-1-1967 to the first 
respondent calling upon it to explain why 
the goods should not be confiscated on the 
ground that the import licence produced was. 
import of 
powdered whiting under the said licence was 
not permitted. On 24-1-1967, the first res- 
pondent complained that it was not allowed 
to clear the goods. On 25-1-1967, the first 
respondent ‘received the show cause notice ` 
and gave a reply on 28-1-1967, reiterating 
the plea that the article imported was per- 
missible under the import licence. The 
customs authorities were not satisfied with 
the explanation and referred the matter for 
the opinion of. the Chemical Examiner on 
report was received on 
the 
first respondent issued a reminder. After a 
joint meeting of the Chief Controller and 
Collector of Customs on 10-3-1967, a note 
for adjudication was put up on 15-8-1967. 
On 25-83-1967, the ‘first respondent received 


. a letter fixing the date of personal hearing 


on 1-4-67. On 1-4-1967, the first respondent 
attended the personal hearing and on 6-4- 
1967, an order of adjudication was passed. 
On 12-4-1967, the goods were directed to 
be released and were’ in fact cleared on that 


` 
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day itself. The order of adjudication was to 
the following effect: 


“Powdered whiting is banned item for 
actual users as per April, March Policy 1966- 


67 Red Book and to import this item a spe-' 


cific endorsement is necessary in the licence. 
Since the licence produced does not bear 
specific endorsement, it is not valid for the 
goods under reference. As such the im- 


portation is unauthorised and against Import: 


Trade Control Regulations. 


2. However, having regard to the cir- 
cumstances of the case, the goods in question 
have been allowed clearance as a special 
case, 


8. There has been breach of law, but in 
view of the extenuating circumstances no 
penal action is being taken on the present 
occasion, but this leniency may not be re- 
peated”. 

When the goods were cleared on 12-4-1967, 
the Port Trust authorities called upon the 
first respondent to pay demurrage charges for 
the detention of the goods from 10-1-67 to 
12-4-67. The main contention on behalf of the 


first respondent consignee was that detention. 


of the goods between 10-1-67 to 12-4-1967, 
‘was due to the customs authorities and that 
they are bound to issue a certificate, which 
would enable the first respondent to obtain 
the clearance of the goods at a concessional 
rate, 


8. Section 45 (1D) of the Customs 
Act, 1962 provides that all imported goods 


unloaded in a customs area shall remain in. 


the custody of such person as may be ap- 
proved by the Collector of Customs until they 
are cleared for home consumption. The cus- 


toms authorities also are enjoined not to per-' 


mit such goods to be removed from the cus- 
‘toms area or otherwise dealt with, except 


under and in accordance with the permis- 


sion in writing of the, proper officer. Sec- 
tion 46 (1) requires that the importer shall 
present a bill of entry to the proper officer. 


Section 17 (8) of the Act enables the proper’ 


officer to require the importer to produce 
such documents as are nezessary for the due 
compliance of the import control order and 
to assess the duty payable thereon. Sec. 17 


(1) requires that the examination and testing’ 
by the preper officer will be conducted with-’ 


out undue delay. Under Section 47, where 
the proper officer is satisfied that any goods 


entered for home consumption are not pro-: 


hibited goods and the importer has paid the 


import duty that has been assessed thereon, - 


the proper officer may make “an order per- 
mitting clearance of the goods for home con- 
sumption. a i 


A 


A. L R. 


4. So far there is no difficulty. But 
the difficulty arises when the goods are de- 
tained by the customs authorities for exa- 
mination. It may take some time for the exa- 
mination to be completed and ultimately it 
may turn out to be that the goods are con- 
traband goods, required to be confiscated 
and proceeded with under the Customs Act 
or they are goods which could be imported 
without any prohibition. The question that 
arises is whether demurrage charges aré 
leviable under such circumstances and if so, 
at what. rate. 


5. Section 42 of the Madras Port 
Trust Act, 1905, enables the Board of the 
Madras Port Trust to frame a scale of rates 


at which anda statement of the conditions 


under which any of the services specified 
thereunder shall be performed. It ‘also en- 
ables the levy of service charges on wharfage, 
storage or: demurrage of goods on any such 
place. Section 43 enables the Board to frame 
a scale of rates on payment of which and a 
statement of conditions under which any pro- 
perty belonging to or in the possession or oc- 
cupation of the Board or any place within 
the limits of the Port may be used for the 
purposes mentioned in that section. Under 
Sections 42 and 48, the Port Trust Board has 
framed scale of rates. Chapter IV of the 
Scale of Rates deals with demurrage. Rules 
18 (a) and (b), as they then stood, are rele- 
vant and they may be extracted in full— 


“18. The following free periods are al-. 
lowed in addition to the free periods applic- 
able .as per description of goods— (a) 
Periods during which goods are detained by 
the Collector of Customs for examination 
under Section 17 (8) and (4) and for che- 
mical test under Section 144 of the Customs 
Act 1962, other than the ordinary processes 
of appraisement and certified by the Collec- 
tor of Customs to be not attributable to any 
fault or negligence on the part of the im- 
porters plus one working day: The customs 
holidays will also be treated as free days in 
addition. | 

~ (b) Where goods are detained by the 
Collector of Customs on account of Import 
Trade Control formalities, or for compliance 
of formalities prescribed’ under the Drugs 
Act, and certified by the Collector of Cus- 
toms to be not attributable to any fault or 
negligence on the part of importers, demur- 
rage shall be recovered for this period at the 
rate of 830% of the normal rates i. e, the rate 
at which the goods would incur demurrage 
had there been no detention by the customs. 
The: concession in demurrage shall be limited 
to a period of 30 days plus one working day 
and demurrage shall be-recovered at the full 
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rate, i. e. (third slab) for detention beyond 
the above said period”. 


6. In addition to the rules we also 
have a public notice published jointly. by the 
Port Trust authorities and the Customs au- 
thorities forthe benefit of the general pub- 
lic. We are concerned with the issue of de- 
tention certificate by the customs authorities 
which would enable the consignee to 
clear the goods at a reduced rate. Paragraphs 
7 and 8 of the Public Notice No. 157/66 
deal with the issue of detention certificate, 
which run as follows-—— 


“7. Detention certificates will not be issu- 
ed in the following types of cases— (i) De- 
‘tention due to- the default or error of the 
consignees, (ii) Delay in clearance necessitat- 
ed by the non-compliance with the Import 
Trade Control and/or other regulations; fiii) 
Goods reported for offences and where it is 
finally decided that an offence was commit- 
ted. 


8. The issue of detention certificate will 
be limited to the following types of cases 
only— 

(i). Delay for examination (Section 17 
(8) and (4) of Customs Act, 1962); Gi) Delay 
for chemical test (Section 144 Customs Act, 
1962); (iii) delay for I. T. C. formalities; (iv) 
delay for compliance of provisions of the 
Drugs Act.” 


It may be noted that paragraph 9 of the 
public notice ultimately states that the deten- 
tion certificates are not granted under any 
of the provisions of the Customs Act, so that 
a refusal by an officer of customs for the 
grant thereof is not appealable under the 
Customs Act, though it is open to the party 
to make representation against any decision 
to the next higher authority. 

rE The answer to the question that 
arises in this writ appeal, namely, whether 
the first respondent-consignee is entitled to 
a detention certificate, will depend upon the 
construction to be placed on rules 18 (a) and 
18 (b) of the scale of Rates framed by the 
Port Trust and public notice referred to 
above. The scope of rules 18 (a) and 18 (b) 
fell to be considered by the Supreme Court 
in a recent decision reported in Trustees, 
Port of Madras v. Aminchand Pyarelal, AIR 
1975 SC 1985. In dealing with the power of 
the Board to frame a scale of rates and state- 
ment of conditions, the Supreme Court ob- 
served— 


“The Board’s power to frame the scale 
of rates and statement of conditions is not a 
regulatory power to order that something 
must be done or something may not be done. 
The rates and conditions govern the basis 


Collector of Customs v. M. P. Works (Kailasam Offg. C. J.) [Prs. 5-9] Mad. 63 


on which the Board performs the services 
mentioned in Sections 42, 43 and 43-A. Those 
who desire to avai] of the services of the 
Board are liable to pay for those services 
at prescribed rates and to perform the con- 
ditions framed in that behalf by the Board.. 
iSite In such matters, where services are 


. offered by a public authority on payment of 


= 


a price, conditions governing the offer and 


- acceptance. of services are not in the nature 


of: by-laws. They reflect or represent an 
agreement between the parties, one offering 
its services at prescribed rates and the other 
accepting the services at those rates...... 
If the services are not paid for, the Board 
can exercise its statutory lien on the goods 
under Section 51 and enforce that lien under 
Section 56 of the Act; or else, the Board 
may take recourse to the alternative remedy 
of a suit provided for by Section 62.” 


8. From the decision of the Supreme 
Court cited above, it is very clear.that the 
duty, if any, which the Port Trust is enjoined 
to discharge, is in, the nature of a contract 
and cannot be enforced by recourse to the 
issue of a writ of mandamus. 


9. Further, under rule 18 (a) and (b), 
the rates that are to be charged are prescrib- 
ed by the Port trust and concession is avail- 
able on production of detention certificate 
by the customs authorities. As the public 
notice makes it clear, no statutory or other 
public duty is cast on the customs authorities 
to issue a detention certificate. A detention 
certificate is given in order to confer an ad- 
vantage on the consignee to clear his goods 
at a- reduced rate of demurrage charges. 
These rules are not enforceable under any 
statute and no publie duty is cast on the cus- 
toms authorities. As already pointed out, 
rules 18 (a) and (b), that are found in the 
scales of rates chargeable by the Port Trust, 
are in the nature of cortract between the 
parties and. cannot be enforced by the issue 
of a writ of mandamus. We do not see any 
basis for the issue of awritof mandamus di- 
recting the customs authorities to issue a deten- 
tion certificate. Even according to rule 13 
(a) and (b), to which the customs authorities 
are not direct parties, the customs authorities 
need not issue a certificate unless the delay 
is not attributable to any fault or negligence 
on the part of the importers. If the goods 
are contraband, and necessarily have to be 
detained by the customs euthorities for mak- 
ing sure whether they are ron-prohibited or 
contraband goods, the detention cannot be 
said to be not attributable to the fault or 
negligence of the consignee. Further, we do 
not see any equity or any right on the part 
of the consignee first respondent, to obtain 
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concession when it attempted to do an ilie- 
gal act, namely, importing of prohibited 
goods. In this case, as already stated, in the 
order of adjudication it was clearly found 
that the goods were not permitted to be 
imported by the Import Control Order. But 
the customs authorities allowed it with a 


warning to the consignee taking into account - 


the - various circumstances. Under the 
circumstances. we do not see anv 
legal or moral  cbligation on the 


part of the customs authorities to issue a de- 
tention certificate. The petiticn for the issue 
of a writ of mandamus ought to have been 
dismissed on the ground that the customs 
- authorities are not under ay obligation to 
grant a detention certificate either in dis- 
charge cf a statutory dety or in discharge of 
a public duty cast on them. In this view, we 
allow tha writ appeal and set aside the order 
of the learned single Judge directing the 
issue of a writ of mandamus. 


10. In disposing of the writ appeal. 
we may .also point out that the interest of 
the consignee has become only academic. as 
the Port trust authorities contend them- 
selves with filing a suit-for the lesser amount 
due as demurrage. But then the writ appeal 
_has to be disposed of, as the customs autho- 
rities are anxious to challenge the correctness 
of the issue of a writ of mandamus. ~ 

Il. The writ appeal is allowed; but 
in the circumstances, there will be no order 
as to costs, 

Appeal allowed. 
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A. Subba Naidu, Appellant v. Rajammal 
alias Thayammal, Respondent. 

Second Appeal No. 971 of 1978, D/- 
4-3-1976°%. 

(A) Hindu Succession Act (1956), Sec- 
tion 14 (1) and (2) — Limited estate — En- 
largement of — Widow getting land in lieu 
of maintenance to enjoy usufruct therefrom 
—~ No pre-existing right in the land — Es- 
tate created is only a life estate — Sec. 14 
(1) cannot be invoked to claim enlargement 
of estate. 

A limited grant te a widow in lieu of 
maintenance is no more than a restricted 
estate as contemplated in Section 14 (2), for 
a limited purpose and fer a limited time and 


®(Against decree of Sub-J. Madurai, in Suit 
No. 141 of 1972). 


JT/KT/D346/76/AS/WNG 


Leal 


Rajamma] (Natarajan J.) 


A.1. R. 


would automatically cease when the time 
ran out. AIR 1966 SC 1879 and AIR 1976 
SC 2198 and AIR 1972 Mad 279, Rel. on. 
(Para 7) 
The admission in a letter that the daugh- 
ter of the widow was also entitled to the 
properties along ‘with her mother, does not 
have the effect of enlarging the limited grant 
in favour of the widow into an absolute 
grant. (Para 8) 
(B) Evidence Act (1872), Section 115 — 
Estoppel by admission -— Widow granted 
life estate in land in lieu of maintenance — ` 
Admission by a person that daughter of the 
widow was also entitled to the properties 
along with her mother — Death of widow 
— The person is not estopped from ques- 
tioning daughter's title. ‘(Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2198 = (1976) 1 SCC 574 6 
AIR 1972 Mad 88=(1971) 2 Mad LJ 286 7 
AIR 1972 Mad 279 = 85 Mad LW 202 7 


(1971) 1 Mad LJ 439 7 
AIR 1970 Mad 257 = (1970) 2 Mad LJ 
331 


AIR 1969.Andh Pra 300 

AIR 1967 Mad 429 = (1967) 1 Mad u 
454 ` 

AIR 1966 SC 1879 = (1966) 2 SCR 626 : 


N. V. Balasubramanian, for Appellant; 
P. Ananthakrishna Nair, for Respondent. 


JUDGMENT:— The trial court and the 
appellate court have concurrently found 
against the plaintif, the appellant herein, and 
dismissed his suit for possession and for 
mesne profits. As may be presently seen, the 
dismissal of the suit is purely due to a failure 
of the courts below to understand the scope 
of Section 14 (1) and Section 14 (2) of the 
Hindu Succession Act, 1956. 

2. The appellant’s suit came to be 
filed in the following circumstances: One 
Ayyalu Naidu derived some properties in 
a family partition as evidenced by Ex. A-2 
dated 26-9-1938. He had two wifes, Krishna- 
chi Ammal who is the mother of the respon- 
dent and Krishnaveni Ammal, the mother of 
the appellant. He died on 10-1-1939 leaving 
the appellant as the sole coparcener of the 
erstwhile joint family. The suit properties 
which are of an extent of 1.56 acres were 
given sometime after the death of Ayyalu 
Naidu to Krishnachi Ammal for enjoying the 
usufruct therefrom towards her maintenance. 
Krishnachi Amma] died on 19-11-1969. 
Thereafter the appellant claimed that the 
properties should revert back to him and 
therefore, made a demand on the respon- 
dent to surrender possession. As the demand 
was refused, the appellant filed his suit. The 
contention of the appellant was that Krishna- 
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” chi Ammal had no right whatever ‘in the pro- 
perties of his father and therefore, the en“ire 
properties left behind by Ayyalu Naidu had 
been inherited by him. The giving of the 
suit properties to Krishnachi Ammal in Hew 
of her maintenance was by a family arran- 
gement and therefore, the right given to her 
got extinguished on her death and did not 
get enlarged under Section 14 (1) of the 
Hindu Succession Act so as to entitle the 
respondent to claim a right over them, 


8. The respondent raised various 
contentions in the suit. She firstly | stated 
that her mother had a right in the properties 
left behind by Ayyalu Naidu and, therefore, 
the suit properties were taken by her mother 
in her own right and not as a result of any 
concession. It was her further case that the 
suit properties were not given to her mother 
in lieu of maintenance. A post-card, Ex B-21 
dated 25-10-1955 written by the appellant 
to Krishnachi Ammal and the. respondent was 
also projected to contend that therein the 
appellant had conceded the right and title of 
` Krishnachi Ammal to the suit properties and 
therefore, he was estopped from going back 
on that admission and claim the properties 
as belonging to him. The last of the defence 
- was that prior to the filing of the instant 
suit, the appellant had filed O. S. No. 108 
of 1970 against the lessee in occupation of 
the lands and tried to recover possession from 
him and in that suit, it had been held that 
the appellant was not the lessor and therefore, 
the judgment in that suit would operate as 
res judicata. 


4. The trial Judge as well as the 
appellate Judge took the view that by reason 
of the Hindu Women’s Rights to Property 
Act, 1987, as extended to agricultural lands 
by the Hindu Women’s Right to Property 
Act of 1947, Krishnachi Ammal was entitled 
to a share in her husband’s properties . and 
therefore, the limited estate derived by her, 
became enlarged by virtue of Section 14 (1) 
of the Hindu Succession Act 1956. Alternate- 
ly, they took the view that since the proper- 
ties had been given to Krishnachi.Ammal in 
lieu of maintenance, it must be held that the 
suit properties had been acquired by Krish- 
nachi Ammal in lieu of maintenance and 
therefore, the case would fall under Sec- 
tion 14 (1) of the Hindu Succession Act. The 
further finding was that the admission made 
by the appellant in the post-card written by 
him, would estop him from denying the 
respondent’s title to the suit properties and 
setting up title in himself. 


5. Mr. S. G. Ramachandra We the 
learned counsel for the appellant, contends - 


that the judgments of the courts below are 
1977 Mad./5 Ill G—3g 


A. Subba Naidu v. Rajammal (Natarajan J.) 


[Prs. 2-6] Mad. 65 


patently erroneous since each one of the 
findings against the appellant is not in ac- 
cordance with law. It is firstly contended 
that Krishnachi Ammal could not have deriv- 
ed any right under the Hindu Women’s Rights 
to Property Act, 1937, as amended by Act II 
of 1988 because the properties left behind 
by Ayyalu Naidu were all agricultural: lands. 
It is further contended that the operation of 
the 19387 Act was extended to agri- 
cultural lands in the State of Tamil Nadu 
only by Madras Act 26 of 1947 and that Act 
did not have retrospective effect. Both these 
contentions have to be accepted as they are 
unassailable. Consequently it follows that 
on the death of Ayyalu Naidu in the year 
1989, his widows were not entitled to claim 
any right in his properties and the entire pro- 
perties would have been inherited by the ap- 
pellant as the sole surviving coparcener. The 
courts below were, therefore, not correct in 
holding that by reason of the Hindu Women's 
Rights to Property Act, 1937 and Act 26 of . 
1947, Krishnachi Ammal became entitled to 
a share in the properties of her husband. 
6. The other finding of the courts 
below that since the suit properties had been 
given to Krishnachi Ammal in lieu of main- 
tenance, it has to be held that the case would 
fall under Section 14 (1) of Act 80 of 1956 
is also clearly erroneous. There are a num- 
ber of pronouncements of this court as well 
as the Supreme Court which precisely point 
out the conditions and circumstances under 
which a female Hindu possessed of property 
as a limited owner could claim enlargement 


- of the estate under the provisions of | the~ 


Act. It is not every case of possession “of 


- property by a female Hindu that would at- - 


tract the operation of Section 14 (1). It is 
unnecessary for me to dilate more on the 
subject, as the position can be more succinct- 
ly set out by reference to the ratio in. de- 
cided cases. Eramma y. Veerupana AIR 
1966 SC 1879 was a case where, after the 
death of a sole male holder in the year 1986- 
37, his two step-mothers got into possession 
of the properties left by him. The nearest 
heirs of the last male holder claimed the pro- 
perties and filed a suit to recover possession. 
During the pendency of the proceedings, Act 
80 of 1956 came to be enacted and there 
fore, the step-mothers claimed that they had 


-become full owners of the properties in their 


possession. This contention was repelled by 
the Supreme Court and it was pointed out 
that they had no right whatever in the 
properties at the time of the last male 
holder’s death and therefore, their posses- 
sion of the properties could only be that of 
trespassers and therefore, they were not en- 
titled to claim any enlargement of the estate. 
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The Supreme Court: then pointed out the 
circumstances under which a female Hindu 
can validly claim a property in her posses- 
sion to have been acquired as contemplated 
under the Act, in the following words: 


i+ “The Explanation to sub-section (1) of 
Section 14 defines the word ‘property’ as 
including ‘both. movable and immovable pro- 


oe perty acquired by a female Hindu by in- 


heritance or devise Sub-section (2) 
‘of Section 14 also refers to acquisition of 
property. It is true that the Explanation has 
not given any exhaustive connotation of the 
word “property but the word ‘acquired’ used 
in the Explanation and also in sub-section (2) 
-of S. 14 clearly inuicates that the object of 
_ the section is to make a Hindu female a_ full 
owner of the property which she has 
already acquired or which she acquires 
after the enforcement of the Act. It does 
not in any way confer a title on the female 


ee * * wo t 


l ` Hindu where she did not in fact possess 


any vestige of title.” 


Yet another case, Naraini Devi v. Ramo 
Devi, (1976) 1 SCC 574 = {AIR 1976 SC 
_ 2198) also throws light on the scope and 


`> effect of sub-sections (1) and (2) of Sec- 
“tion 14. That was a case where one 
-~ Naraini Devi, whose husband died in the 
~ year 1925, was given certain properties in 


an award on January 4, 1946 for enjoy- 
ment during her life. The question then: 


`. arose as to whether the properties given 


under that award would become her ab- 
sclute properties by reason of Section 14 
. (1) of the Hindu Succession Act. The Su- 
- preme Court held against the widow and: 
. observed as follows: 
l “In the present case, Smt. Naraini 
Devi’s husband died in 1925. In the pre- 
sence of her sons, the widow did not get 
any share or interest in the house left by 
© her husband under the Hindu Law as 
' then applicable. In short, she had no pre- 
existing right or interest in the house in 
question. It was the award dated Janu- 
ary 4. 1946, that created a restricted estate 


fer her in the house in question. Her case 


‘thus falis squarely within the ambit of 
sub-section (2) of Section 14 of the Hindu 
- Succession Act. Her. interest, therefore, 
‘Came to an end on Aer death which took 
place during the pendency of these pro- 
ceedings.” 
‘The ratio in this case would directly ap- 
ply to the facts of the preserit case. Since 
Ayyalu Naidu died in 1939, long before 
Act 30. of 1956 was enacted, it follows that 
in the presence of ‘the appellant the 
widows of Ayyalu Naidu did not get any 
share or interest in the lands left behind - 


[Prs. 6-7] “ZA. Subba Naidu v. Rajamma] (Natarajan J.) - 
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by- him. The arrangement by’ which ` 
Krishnachi Ammal was subsequently 
given the suit properties in lieu, of main- 
tenance created only a restricted estate as 
referred to in Section 14 (2) of the Act. 
The Courts below seem to have been in-. 
fluenced by the fact that the 


passed before the death of Ayyalu Naidu. 
But that enactment can have no impact 
whatever on the landed: properties left 
behind by him. A right in- agricultural 
lands was created in favour of Hindu 
women only by Act 30 of 1947 and there- 
fore, any earlier death of a male holder 
will not confer on a Hindu woman a right 
in agricultural lands. 


1. The Courts below -also seem to 
have placed reliance on the decision of 
Ramamurti, J., in Chellammal v. Nallam- 
mal, 1971-1 Mad LJ 439 to ‘hold that 
Krishnachi Ammal had a vested interest 
in the properties of her husband, But, .. 
that judgment has been overruled by a 
Division Bench of this Court in S. Kacha- `- 
palaya v. V. Subramania, AIR 1972 Mad 
279. In that case the entire case law on 
the subject had been elaborately consi- 
dered. After noticing ‘Pattabiraman v.. 
Parijatham Ammal, AIR 1970 Mad 257, 
V, S. Reddi v. ‘'Tulasamma, AIR 1969 
Andh Pra 300, Gurunadham Chetti v. 
Navaneethamma, AIR 1967 Mad 429 -and 
Thayammal v. Salammal, AIR 1972 Mad 
83, the Bench held that if a Hindu widow 
had obtained certain lands for mainten- 
ance for the first time under a compro- 
mise or a decree or award etc., she -got 
only a life estate and not an absolute 
estate and as per the intendment of ‘the 
parties at the time of the arrangement, 
the property would revert to the ‘joint 
family and therefore, the case would ‘fall 
under Section 14 (2) of the Hindu Suc-| 
cession Act. In the light of these deci- 
sions, it may be seen once again that 
the giving of the properties to Krishnachi 
Ammal was a limited and restricted grant 
and would not have the effect of enlarg- 
ing her rights by reason of Section 14 (1). 
At the time the lands were given to her,| 
she had no pre-existing right to.a share 
in her husband’s properties and the -sub- 
sequent grant could not have the effect ofj _ 
conferring on her a right which was non- 
existent. The grant was only for a limit- 
ed purpose and for a limited time «and| _ 
would automatically cease when the time 
ran out. Unfortunately, the Courts þe- 


„low have construed the words, ‘acquired 


rs 
- 


“by a female Hiridu.’.... 


ee zas æ -in leu of 
maintenance or- arrears. of maintenance’ 


kag . 


Hindu- 
Women’s Right to Property Act, 1937 was ` - 
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occurring in the Explanation to Section 14 
(1), to mean that. every case of possession 
of property by a female Hindu in- lieu of 
maintenance would fall under Section 14 
(1). That is. certainly not, the law’ and 
that is not the provision contained in Sec- 
tion-14 (1). A limited grant in lieu of 


maintenance would be nothing more than 


a restricted estate as contemplated in Sec- 
tion 14 (2). 


8.° With regard to the other find- 
ing of the Courts below viz., that Ex. B-21 
would operate as estoppel, that finding 
too is clearly unsustainable. The pest- 
Card was written in the year 1955 when 
Krishnachi Ammal was admittedly alive. 


/ Having regard to the fact that the suit 


lands had been given earlier to Krishna- 
chi Ammal for enjoyment during her life- 
time, it necessarily follows that the ap- 
pellant had stated nothing more in the 
letter than acknowledging Krishnachi 
Ammal’s right to be in possession of the 
lands during her lifetime. Merely be- 


. cause he has stated therein that the res- 


pondent- was also entitled to the proper- 
ties along with her mother, it cannot 
mean that the limited grant in favour of 
Krishnachi Ammal became enlarged into 
one of an absolute grant. In any event, 
there is no question of estoppel against 
title. In so far as the appellant’s suit, 
O. S. No. 103 of 1970 against the lessee is 
concerned, it is seen that the lease had 
been created by either Krishnachi Ammal 
or the respondent. In such circumstances, 
the lessee was entitled to resist the ap- 
pellant’s suit in ejectment and contended 
that the appellant was not his lessor and 
therefore, he was not entitled to termi- 
nate the lease and ask for possession. The 
decision in that suit can have no effect 
whatever on the controversy between tne 
parties in the present action. 


9. In the result, the appeal suc- 
ceeds and will stand allowed. The judzg- 
ments of the Court below will stand set 
aside and the appellants suit will stand 
decreed. Having regard to the relation- 
ship between the parties, they are direct- 
ed to bear their respective costs through- 
out. The appellant will however, be 2n- 
titled to mesne’ profits from the date of 
suit, the quantum of which is directed to 
be decided in separate proceedings under 
Order XX, Rule 12 of the Civil Procedure 
Code. No leave, 

l i" Appeal allowed, 


” l 
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V. Nataraja Iyer and others, Appel- 
lants v. Arunachalam and others, Respon- 
dents. 


` Appeals Nos. 498 of 1969 and 536 of 
1970. D/- 28-1-1976.* 


Mad. .67 o 


Madras Court-fees and Suits Valua- | 
tion Act (14 of 1955), Sections 37 (1) and ` 


40 — Partition suit — Suit by junior 
member of joint family for partition and 
separäte possession questioning alienation 
made by Karta — Court-fee — Section 37 
applies — Section 40 is not attracted as 
plaintiff need not pray for setting aside 
alienation. AIR 1940 Mad 113 (FB) and 
AIR 1949 Mad 105 and AIR 1956 Mad 670 
(FB), Followed, . (Paras 7, 8, 9) 


Cases Referred: Chronological] Paras 

AIR 1956 Mad 676 = (1956) 2 Mad LJ 411 
(FB) | o, 9 

AIR 1949 Mad 105 = (1948) 2 Mad 
130 


AIR 1940 Mad 113 = (1940) 1 Mad LJ 32 
(FB) 8 


JUDGMENT :— These two appeals 
arise out of a suit for partition and sepa- 
rate possession, attacking the alienations 
made by the father of the plaintiffs. The 
five plaintiffs are the sons of Guruswami 
Iyer, the first defendant in the suit. 
Vembu Iyer, the 
Ayyasami Iyer, the 3rd defendant, are the 
elder brothers of the ist defendant and 
they are some of the alienees of the pro- 
perties belonging to the family of the 
first defendant. It is common case that 
there had been an oral partition amongst 
the three brothers, namely, the defen- 
dants 1 to 3 in 1943. It is also not in 
dispute that the first defendant and his 
five sons {the plaintiffs) constituted a 
Hindu joint family. It owned certain 
agricultural lands in, Mayuram taluk 
Thanjavur Dist., to be specific in two vil- 
lages. namely, Melanallur and Arumozhi 
Dewan villages, It also owned two house 
properties and some lands in Thiruvan- 
namalai. The properties situate in Thiru- 
vannamalai are described as Items 1 to 6 
in the A schedule to the plaint while the 
lands in Mayuram taluk, are described in 
the B schedule as Items 1 to 37 thereof. © 

w The first defendant started alie- 
nating the properties from 1945 onwards. 
The first of the alienations was under 


*(Against decree of Sub. J., Vellore in 
O. S. No. 108 of 1963, D/- 15-4-1969). 
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89nd defendant,. and © 


"+ ed.by those alienations. 


"EX. 


p 
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Ex. B-1 dated 20-3-1945. Under this 
document, the first defendant sold Items 
25 to 27 of the plaint B schedule to the 
second defendant for a sum of Rs. 1,700. 
Later -there had been several alienations 
by the first defendant and all the alienees 
as well as the subsequent alienees have 
been made parties ta the suit. i 


3. The plaintiffs claimed a 5/6th 
share in all the suit properties and ac- 
cording to them none of the alienations 
-was binding on them. Some of the alie- 
< nees contested the suit and some did not. 


4.. The Court below held that all 
the suit properties are joint family pro- 
perties and that all the alienations are 
fully supported by consideration; but the 
Court further held that certain alienations 
were not for binding purposes and that 
therefore the plaintiffs are entitied to 
their &/6th share in the properties cover- 
In respect of 

certain other alienations, the Court ac- 
= cepted the case of tae aliences that the 
_ alienations were for binding purposes and 
dismissed the suit regarding the same. The 
‘suit had been filed in forma pauperis and 
‘the Court below has -directed the plain- 
` tiffs to pay half the court-fee due on the 
plaint, the other half to be paid by the 
. alienees who did not succeed in proving 
the binding nature ol the alienations, 
ER 5. © A. S. No. 498 of -1969 is filed by 
defendants 25 to 28 who are the 

representatives of the second’ defendant 


(he having died during the pendency of 


the suit) challenging the decision of the 
Court below that the alienation under 


‘Ex. B-1 conveying Items 25 to 27 of plaint - 


B schedule is not binding on the plaintiffs. 


a A S. 536 of 1970 is led by the plaintiifs 


against the dismissal of the suit in res- 
pect of four alienations, namely, the one 


_- under Ex. B-20, dated 5-1-1954 convey- .; 


ing Item No. 1 of plaint A schedule to 
the 10th defendant, that under Ex. B-23 
dated 10-7-1953, conveying Item No. 2 of 
plaint A schedule to the 9th defendant, 
that under Ex. B-24, dated 21-1-1947 con- 
sheet Items 1 to 24 of plaint B schedule 
to. the 4th defendant and the last under 
B-16, dated 26-6-1957, conveying 
“Items 29 and 30 of plaint B schedule to 
the 12th defendant. 


6. One of the points raised by the 
plaintiffs who are the appellants in A. S. 
536. of 1970 is that the Court below has 
- - wrongly directed the plaintiffs to value 
_. the claim under Section 40 of the Mad- 
’ tas Court-fees and Suits Valuation Act, 
1955.. 


toa 


y. Nataraia Iyer v, Ae adie. (eae J.) 


legal : 


- Originally the ` eee valued the 


A.I. R.. 


suit under Section, 37 (1) and the. court- 
fee payable was shown as Rs, 866-75; But 


vo. 
* 
re wy 


the -Court held that the plaintiffs “were. .:.. 


obliged to seek to set aside the’ several. = : 
alienations and’ therefore Section 40 of - 
the Madras Court-fees and Suits Valua- 


tion Act is attracted and that court-fee 


should be paid on the value of the pro--.- 


perties as contemplated under Section 40. 
Thus the plaint-was amended showing the 
value of the properties as found in the 
various sale deeds, but later on a check- 
Slip issued by the court-fee examiner; the 
plaint came to be further amended show- 
ing the value of the properties as on the 
date of suit and the court-fee payable has 
swelled to Rs. 4,500 odd. 


7. Mr. S. Thyagaraja Iyer learned) 
counsel for the plaintiffs-appellants, con-|’ 
tends that the view taken by the Court]: 
below that Section 40 of the Court-fees 


and Suits Valuation Act is applicable to 
this case is not correct. I am of the view 


that the contention has to be upheld. . It! . 
must be remembered that this is a case 
where the alienations were of joint family’. 


properties by the father-manager of the 
joint family. One is not concerned: in this 
case about alienation of minors’ properties 
by -their guardian acting on their behalf. 


Needless to point out that the joint family 


manager has authority to deal with the 
entire joint family properties and, for 
necessity and. binding purposes, 
validly alienate joint family properties. 
If in such cases, a junior-member of the 
coparcenary claims a division of the pro- 
perties contending that the alienations 


are not binding’on him, he is not bound tol 


ask for the setting aside of the alienations 
made by the joint family manager. 


8. This position has been made 
clear in Kandasami Udayar v. Annamalai 
Pillai, 1948-2 Mad LJ 130 = (AIR 1949 
Mad 105),: which followed the Fuil Bench 
decision in Remaswami v. Rangachariar, 
1940-1 Mad LJ 32 = (AIR 1940 Mad 113) 
(FB) Subba Rao J., as he then was, held 
in Kandasami Udayar v. Annamalai Pillai, 


1948-2 Mad LJ 130 = (AIR.1949 Mad 105),.. - 


that where the plaintiffs instituted the suit 


. for partition of the family properties, al- 


leging that the properties were the ances- 
tral properties of the plaintiffs and their 
father and that the father alienated the 
properties, which alienations were not 
binding on the plaintiffs. they are -only 
seeking to recover possession ignoring the 


alienations and that therefore it was in 


substance a suit for mere possession fall- 
ing under Section 7 (v) of the Court-fees 


Act and the plaint was not leviable.’ to . 


he can’ 
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` court-fee under Section 7 (iv-A) of the 


~~ said Act as amended in Madras. Section 7 


_ (iv-A). of the earlier Act corresponds to 


7 See. 40 of the present Act while Sez. 7 


: (v) corresponds to Section 37 (1) of the 
present Act. As I said, this. decision fol- 
lows the Full Bench decision in Rama- 
‘ swami v. Rangachariar, 1940-1 Mad LJ 32 
-= (ATR 1940 Mad 113) (FB). These are 
clear authorities for the proposition that 
where the alienations. questioned are by 
a joint family manager, the plaintiffs who 
question the alienations need not pray for 


setting aside the alienations and the ques- . 


tion of paying court-fees under Section 46 
of the Madras Court-fees and Suits Valua- 
tion Act does not arise. Only in’a case 
where property belonging to a miner is 
alienated by his guardian, the minor be- 
comes eo nomine a party to the document 
and hence he js obliged to ask for setting 
aside the alienation. In a case where the 
joint family manager alienates the family 
properties, even though the minor copar- 
ceners are also mentioned as parties to 
the document, that would not lead:to the 
conclusion that when the minor coparce- 
ners question the alienation, they would 
- be obliged to pray for setting aside the 
alienation. 


9. In Sankaranarayana v. Karda- 
Sami, AIR 1956 Mad 670 (FB), one of the 
questions referred to. the Full Bench 
WaS- 

“Is the position of a sale deed 2x- 
ecuted by a father of the minor, as guar- 
dian of the minor son and not as manager 
- Of the joint family and head of the copar- 
cenary, any way different from the posi- 
tion of a sale deed executed by the mozher 
as guardian of the minor ?” 


. At page 676, column 2 Govinda Menor. J. 
speaking for the Full Bench observed— 
“The cases cited at the Bar can be 
classified under two heads, namely, those 
in which the minor’s properties are being 
dealt with by a guardian and the mnor 
seeks a decision that such dealings are 
not binding on him and secondly, thos> in 
- which the father or the manager of the 
joint family purporting to deal with the 
family properties acts as the guardian of 
the minor, who is only one of the məm- 
bers of the joint family. It seems tc us 
that in the former case the minor is eo 
nomine a party to the transaction and he 
should seek to cancel the document in 
which case court-fee has to be paid. urder 
section 7 (iv-A) of the Act. But where 
the minor was only a member of a jsint 
family and the transaction is on behalf of 
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the joint family, he could always ignore 
the transaction as not binding on the 
family and seek to recover possession.” 


Therefore, the Court below is not right in 
holding that the prayer in the plaint has 
to be valued under Section 40 of the 
Court-fees and Suits Valuation Act. That 


‘part of the decision of the Court below is 


reversed and I hold that the court-fee 
payable on the plaint is only.Rs. 966-75 as 
originally shown by the plaintiffs. 


10. Regarding the alienations, - I 
will first take up the alienations of Items | 
F to 27 of plaint B schedule under Exhi- 

it B-1, : i 


Therefore the said alienations have also to 
be upheld. 


li. The result is, A, S. 498 of 1969 ee 
is partly allowed, in that the plaintiffs 
are entitled only to a half share in Items 
25 to 27 of plaint B schedule and that the 
appellants (defendants 25 to 28) have to 
pay only half of the proportionate court- 
fee payable in respect of those items. 
A. S. No. 536 of 1970 is also partly allow- 
ed. That is only in respect of the ques- 
tion of court-fee payable on the plaint.as 
indicated earlier. ; 


12, The question of court-fee has 
heen taken as a specific ground in this 
appeal and part of the subject-matter of 
the appeal is the difference between the 
Teal court-fee payable on the plaint and 
the court-fee payable as determined by 
the Court below. On this part of the 
subject-matter of the appeal, the court- - 
fee payable is Rs. 272-50, whereas in res-* 
‘pect of the main part of the appeal, the 
court-fee payable is Rs. 666-50. As the 
plaintifts-appellants succeed regarding the 
question of court-fee, the sum of Rupees 
272-50 is not to be recovered from the 
plaintiffs. Nor is it recoverable from any 
of the defendants, for the excess court- 
fee came to be determined by the Court 
below, not on objections raised by any of 
the defendants. The court-fee of Rs. 666-50 . 
on the appeal memo in A. S. No. 536 of 
1970 shall be paid by the appellants there- 
in. The parties are to bear their respec- 
tive costs in both the appeals. 


a> a 


! Order accordingly. 


cree 
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Muthuammal and another, Petitioners 
v. The Secy. Kolathur Blacksmithy and 
Carpentry Workers’ Industrial Co-opera- 
tive Society Ltd. Kolathur, Post. Mettur 
Taluk, Salem Dist. and others, Respon- 
dents. 

C. R. P. No. 1246 of 1975, D/- 20-2- 
1975.* 


Tamil Nadu Co-operative Societies 
Act (53 of 1961), Section 73 (1) — Tamil 
Nadu Co-operative Societies Rules, 1963, 
Rule 55 (2), Proviso — Interpretation 
of Rule 56 — Arbitration claim under 
Seciion 73 (1) against Legal Representa- 
tives of deceased ex-President of Society 
— Starting point of limitation. (T, N. Co- 
operative Societies Act (53 of 1961), Sec- 
tion 25 (1) (b)). 

Rule 56 says that the limitation will 
begin “from the date en which the aci 
or omission took place”. The date of aci 
or omission cannot in any sense be 
equated to the date of the report by an 
auditor. Even if the said report forms the 
basis for taking action against the ex- 
president that cannot be taken to be the 
‘date from which the period of limitation 
‘is to be reckoned. The date of audit re- 
port cannot be material for the purpose 
of reckoning the period of limitation and 
it cannot have the effect of extending the 
period of limitation prescribed under 
Rule 56, which has relevance only to the 
date on which the act or omission took 
place. (Para 8) 

Where the arbitration claim based on 
act or omission said to have taken place 
., when the deceased was functioning as the 
President of the Society upto 31-3-1969, 
was filed against his Legal Representa- 
tives on 16-8-1972. 

Held that the claim having been filed 
more than three years before the last date 
before which the act or omission could 
have taken place (i. e. 31-3-1969) was out 
of time as per Rule 56. 

Held further that Section 25 (1) (b) 
merely keeps alive the liability of the 
deceased member for a period of two 
years to be enforced against his estate, 
and that having regard to the fact that 
even such liability has to be enforced 
only by filing a claim under Section 73, 
the claim has to be filed within the 


*(To revise order of Dist. J., Salem, D/- 
12-2-1975). 
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period of three years referred to in R. 56 
and S. 25 (1) (b) will not extend the 
period as the President died. (Para 9) 
K. Duraiswami, for Petitioners; S. 
Ramalingam, Asst. Govt. Pleader on be- 
half of the Respondents, 
ORDER :— The petitioners are the 


_ legal representatives of one deceased 


Ramalingam who was the President of 
the Kolathur Elacksmithy and Carpentry 
Workers’ Industrial. Co-operative Society 
Limited, Kolathur, Mettur Taluk, Salem 
District till 31-8-1969 when he was re- 
moved from that Office. From the audit 
report for the period from 1-4-1966 to 
31-3-1969 it was found that there ‘has 
been a deficit in the stocks of various 
articles to the extent of about Rs. 5,946-19. 
The Society filed an arbitration case for 
the recovery of the said amount of Rupees 
0,946-19 being the value of the stock 
found Short, under Section 73 (1) (c)- of 
the Tamil Nadu Co-operative Societies 
Act, 1961 (herainafter called the Act). 
While the said arbitration case was pend- 
ing, the said Ramalingam died on 8-1l- 
1970. Taking note of his death, the arbi- 
trator dismissed the claim of the Society 
on 12-11-1970 on the ground that the 
claim has abated and that it is for the 
Society to file a fresh claim against the 
legal representatives, 

2, The Society took the matter in 
appeal to- the Co-operative Tribunal (the 
Principal District Judge, Salem) and the 
Tribunal by its Order dated 12-29-1975 © 
held that the arbitrator was in error in 
dismissing the arbitration case with a 
direction to file a fresh claim on the same 
Cause of action as against the lega] re- 
Presentatives and that the proper thing 
would have been to permit the Society to 
bring the legal representatives on record - 
in the arbitration case which was pending 
on the date of the death of the said Rama- 
lingam. In this view, the Tribunal direct- 
ed the arbitrator to take the arbitration 
case on file and to proceed with the same 
after bringing the legal representatives 
on record. The Society, however, did not 
take advantage of the Tribunal’s decision 
and take steps to bring .the legal re- 
presentatives on record. The result was 
the arbitration case came to be dismissed 
by the arbitrator for non-prosecution. 

3: Subsequently the Society filed 
a fresh arbitration claim against the peti- 
tioners the legal representatives of the 
said Ramalingam, on 16-8-1972 for re- 
covery of the said sum of Rs. 5,946-19. 
The petitioners defended the said arbitras 
tion case inter alia on the ground 
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that the fresh arbitration claim was 
barred by limitation, in that it has 
been filed beyond the: three wears 
period prescribed under Rule 5€ of 
the Tamil Nadu Co-operative Societies 
Rules, 1963 (hereinafter called the Rules). 
The arbitrator however by his order 
dated 24-4-1973 overruled the petitioner’s 
contention based on limitation and pro- 
ceeded to pass a decree against the peti- 
tioners after holding them liable on 
merits. 


A, Aggrieved against the said. 
order dated 24-4-1973 of the arbitrator, 
the petitioners filed an appeal before the 
Co-operative Tribunal again reiterating 
their contention among others that th= re- 
ference to the arbitrator as against ihem 
under Section 73 is beyond time and 
therefore the arbitration claim should 
have been dismissed in limine. The Tri- 
' bunal took the view that as the Fresh 
claim against the petitioners on 16-8-1972 
was filed within three years from the date 
of the audit report from which the defi- 
ciency in stocks was found it was in time 
and that in any event the arbitration case 
could be. validly entertained under Sec- 
tion 25 (1) (b) of the Act which preserved 
the liability of a deceased member for the 
. debts of the society for the period of 2 
years from his death. As the death’ of 
the President was on 8-11-1970 anc the 
fresh arbitration claim has been filed on 
16-8-1972 i.e., within a period of two 
years from the date of the death o2 the 
President, the Tribunal took the view 
that the arbitration case which has been 
filed within two years from the date of 
the death of the President should be held 
to be within the time. The tribunal also 
disposed of the appeal on merits; and 
ultimately held the petitioners liabl= for 
the sum claimed by the Society. 


5. In this revision filed under 
Article 227 of the Constitution, the peti- 
tioners: have challenged the validity of 
the order of the tribunal both on the 
ground of limitation as well on merits. 
.Having regard to the view I take om the 
question of limitation, it is not necessary 
to deal with the case on merits.. 


6. As regards the question of 
limitation, the learned counsel for the 
petitioners has taken me through the pro- 
‘visions in Section 73 of the Act and 
Rule 56 of the Rules which occurs under 
the chapter — Settlement of Disputes. 
Under Section 73 (1) the Society has to 
approach’ the arbitrator: for deciding `a 
dispute between the Society and its mem- 
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ber, past member or a person claiming 
through a member, past member or a’ de- 
ceased member. According to the learned 
counsel the dispute having been admitted- 
ly referred to under Section 73 (1), 
Rule 56 which prescribes a time-limit for 
making such a reference should strictly 
be followed and if any dispute has been 
referred to beyond the time-limit pres-- 
cribed under the said Rule, it would be 
incompetent. Rule 56 (1) states that the 
reference of any dispute under sub-sec- 
tion (1) of Section 73 shall be in writing 
and sub-rule (2) states that the period of 
limitation for referring a dispute men- 
tioned in sub-rule (1) shall be regulated 
by the provisions of the Indian Limita- 
tion Act, 1963 as if-the dispute were a 
suit, and the Registrar, a Civil Court. 
Then comes the following proviso to that 
sub-rule: 


“Provided that a dispute between (i) 


Ind. Co-op. Socy. 


‘the Society or its committee, and (ii) any 


Past committee, any past officer, "past 
agent or past servant or the nominees,. 
heirs or legal representatives of any de- 
ceased, officer, deceased agent or deceased 
servant of the society shall, where the 
dispute relates to any act or omission on 


the part of the society or its committee, 


or any past Committee, any past officer, - 
past agent or past servants, or the nomi- 
nee, heirs or legal representatives of any 
deceased servant of the society, be refer- 
red to the Registrar within three years 
from the date on which the act or omis- 
Sion with reference to which the dispute 
arose, took place.” 

7. The learned counsel for the 
petitioner submits that all the arbitration 
Claims filed under Section 73 are to be. 
governed by Rule 56 and that in this -case 
the act or omission in respect of which 
the dispute arose has clearly taken place 
in any event before 31-3-1969. and that 
therefore the arbitration claim filed 
against the petitioners on 16-8-1972 should 
be taken to be barred by time. In this 
connection the learned counsel points out 
that the original claim against the de- 
ceased member and tke present claim 
against the petitioners who are legal re- 
presentatives are based on the audit re- 
ports dated 24-7-1969, 31-10-1969 -and 
30-6-1970 respectively. The learned -coun- 
Sel also attacks the finding of the Co-ope- 
rative Tribunal that the arbitration -claim 
could be filed within two years from the 
date of the death of the ex-president 
under Section 25 (1) (bi on the ground 
that even if the liability of the deceased 
President is kept alive by virtue of the 
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forcement of that liability can only be 

under Section 73 and that so long as the 
claim has not been filed under Section 73 
within the time-limit prescribed by R. 56, 
the liability even if it exists cannot be 
validly enforced against the petitioners. I 
. am inclined to agree with the above con- 
tentions. 

38, The view of the Tribunal that 
the claim under Section 73 is.not barred 
by time in view of Rule 56, as.it has been 
filed within 3 years from the date of audit 
report and that in any event, the claim 
is in time in view of Section 25 (1) (b) 
which keeps alive the liability of the de- 
ceased member for a period of two years, 
is in my view erroneous. On the facts 
there’ could be no doubt that the claim 
. fled against the petitioners on 16-8-1972 
is beyond the period of 3 years provided 
for in Rule 56. The claim is based on 


the act or omission said to have taken. 


' place wien the deceased ex-President was 
functioning as the President, for -the 
‘period 1-4-1966 to 31-3-1969. Therefore, 
the last date before which the act or 
‘omissior: could have taken place can only 
‘be on 31-3-1969. Therefore, the arbitra- 
tion claim having been filed more than 


{three years before that last date before ` 


which the act or omission could have 
taken place, it is clearly out of time as 
per Rule 56 (1). Both the arbitrator as 
well as the Co-operative Tribunal has pro- 


ceeded on the basis that the limitation. 
will begin to run under Rule 56 only 


from the date of the audited report from 
which the Society came to know about 
the act or omission of the ex-President. I 


-. do not see how the date of the audit re- 


„port will be material for interpreting 
Rule 56. The rule says that the limita- 
tion will begin “from the date on which 
the act or omission took place”. 
The date of act or omission cannot in any 
sense be equated to the date of the re- 
port by the auditor. Even if the said re- 
port forms the basis for taking action 
against the ex-President that cannot be 
taken to be the date from which the 
period of limitation is to be reckoned. If 
that was the intention the proviso would 


have used the expression “from the date. _ 
of knowledge of the azt or omission with 


reference to which the dispute arose «took 
place.” I am therefore of the view that 
the date of audit report cannot be mate- 
rial for the purpose of reckoning the 
: lperiod of limitation and it cannot have the 
` leffect of extending the period of limita- 


tion prescribed under Rule 56, which has 
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relevance only to the date on which the 
act or omission took place. 


9. As regards the view taken by 


the Tribunal that the said Sec. 25 (1) (b) 


will extend the period of limitation if - 
deceased member or President dies, and 


therefore the claim filed against the peti- 


tioners on 16-&~1972 being within’ two 
years from 8-11-1970 the date of the death 
of the ex-President, should be taken to 
be in time, the same cannot. be accepted 
as correct. Section 25 (1) (b) merely 


keeps alive the liability of the decéased| . 


member for a period of two years to be}. 
enforced against his estate. Having Te- 
gard to the fact that even such liability 
has to be enforzed only by filing a claim 
under Section 73, the claim has to be 
filed within the period of three years re- 
ferred to in Rule 56. Apart from Sec- 
tion 73 there is no other provision in the 


Act under which the claim under Sec-| `` 


tion 23 (1) (b) may be enforced. A peru- 
sal of Section 73 indicates that even the 
claims against the heirs or legal re-i 
presentatives o7 any deceased member, 
past member should be agitated only 
thereunder. ‘Therefore, it is not possible 
to say that for enforcing the claim under 
Section 23 (1) (b) there is a different. pro-| ` 
cedure with a different period of limita- 
tion.’ Where a claim is made against a 
member, past member or against the legal 
representatives of such a member or past 
member, the claim has to be agitated only 
Under Section 73 read with Rule 56. The 


. claim in this case having been filed be- 


yond the period prescribed under Rule 56, 
it is not maintzinable. 
order of the Arbitrator as.confirmed by 
the Co-operative Tribunal has to be set . 
aside and it is set aside accordingly.. 

10. This civil revision petition is 
allowed. No costs. 


Petition allowed. 
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B. M. Mundkur, Appellant v. Life 


Insurance Corporation of India and others, 
Respondents. 


Appeal No. 355 of 1971, D/- 4-9 ~1975." 
(A) Insurance Act (1938), S. 44 (2) — 


Proviso (as applicable to L. T. C.) — Nomi- 


nation under the Proviso — Effect — 


*(Against decree of City Civil Court, Mad- 
ras in O. S. No. 2703 of 1969). 
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In this view the - 
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Right of heirs of deceased agent to Te- 
ceive commission on renewal premium is 
taken away — Nominee is entitled to re- 
ceive commission in her own. right. 
: The main part of Section 44 (2) con- 
` fers a right on the heirs of the deceased 
agent to receive the commission, and the 
proviso to that sub-section enables the 
agent to make a nomination to receive the 
Commission after his death, which would 
have the effect of taking away that right 
from the heirs themselves.-AIR 1957 Mad 
115, Explained and Disting. (Para 11) 
_ It cannot be contended that under 
the main part of Section: 44 (2) the heirs 
will receive the money as owners of the 
money, but under the proviso to Sac- 
tion 44 (2), the nominee will receive he 
money not as owner but merely as an 
agent on behalf of somebody else, for 
such a contention would be opposed to 
all recognised rules of construction of 
statutory provisions along with | their 
provisos, . (Para 12) 
- (B) Civil P. C. (1908), O. 41, R. 1 — 
‘Correctness of statement in judgment — 
Not open to challenge in appeal. 

The. correctness of such a statement 
contained in the judgment of the Court 
‘cannot be challenged in appeal without 
‘the party or counsel moving the very 
Court which made the statement in the 
judgment at the first instance, for <r- 
rection thereof, if that was a mistake 


(Para T-A) 

‘Cases Referred : Chronological Paras 
AIR 1957 Mad 115 = (1956) 2 Mad LJ ch 
1 


-> JUDGMENT:— The plaintiff in O. S. No. 

2703 of 1969 on the file of the City Civil 
Court, Madras,- is the appellant herein. 
Most of the facts are not in controversy. 
One Mr. Srinivasa Rao was an insurance 
agent who died issueless on 8-6-1966. The 
second respondent herein is his widow. 
The appellant and-the third and fourth 
respondents are said to be his brothers, 
and the fifth respondent is said to be his 
sister. At the time of his death, his 
mother, by name, Uma Bai, also survived, 
but she died on 29-6-1968. The said Sri- 
nivasa Rao had married the second res- 
pondent herein under the Special Mar- 
riage Act, and, accordingly, under Sec- 
tion 38 (b) of the Indian- Succession Act, 
on the death of the said Srinivasa Rao, 
the second respondent herein being his 
widow would be entitled to a half share, 
‘and the appellant and respondents 3 ta 5 
would be entitled to the remaining half 
_ share in the-estate of Srinivasa Rao. It 


is averred in IE plaint a after the- 
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death of Srinivasa Rao, the second res- 
pondent took charge of the estate and that 
despite several requests she has not given 
the shares due to the appellant and res- 
pondents 3 to 5. The case of the appel- 
lant in the plaint was that, with regard 
to the commission payable on the renewal 
premiums, he sent a notice to the Life 
Insurance Corporation, the first respon- 
dent herein, calling upon it to pay his 
share of the commission, but the said 
Corporation sent a reply stating that Sec- 
tion 44 of the Insurance Act, 1938, had 
been modified by the Central Govern- 
ment and made applicable to the Life 
Insurance Corporation of India, as per the 
notification of the Ministry of Finance, 
No. GSR 734 dated 23-8-1958, that as. per 
the modified section the nominee of the 
agent was entitled to receive the commis- 
sion, that the second respondent herein 
had been so nominated by the late Sri- 
nivasa Rao and that payments were þe- 
ing made to her and would continue to 
be made to her. It was thereafter that 
the present suit was instituted for a de- 
Claration that the appellant herein was 
entitled to as an heir of the deceased Sri- 
nivasa Rao, to 1/8 share of the renewal 
commission and for an injunction res- 


‘training the first respondent herein from 


paying to the second respondent herein 
any amount in excess of her half share in 


‘the renewal commission and for direct- 


ing the first and second respondents to 
pay to thé appellant 1/8 of the commis- 
sion which the appellant tentatively esti- 
In support of this 
claim of his, the appellant contended that 
Section 44 (2) of the Insurance Act speci- 
fically directed payment cnly to the heirs | 
of the deceased, and. he put the first and. - 
second respondents to strict proof that 
the modification was made with the previ- 
ous approval of the Central Government 
as contemplated under Section 49 -(1) of 
the Life Insurance Corporation Act, 1956, 
and that the same was not inconsistent 
With the Act, regarding the payment of 
the amounts to the heirs of the deceased 
agent. It was also stated in paragraph 6 
of the. plaint that the appellant did not 
admit the alleged nomination in favour of 
the second respondent and put the first 
and second respondents to strict proof of 
the same. — 

2. There were different written 
statements filed by the first respondent 
and the second respondent, The first res- 
pondent solely relied on the notification 
of the Central Government applying Sec- 
tion 44 (2) of the onuran Act - 1938, 
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to the Life Insurance Corporation, as 
amended by the said notification, contend- 
ing that in view of that notification the 
commission was payable only to the se- 
cond respondent, nominee: of the deceased 
Srinivasa Rao. 


= coe In the written statement filed 
by the second respondent herein, she con- 
tended that the suit was not maintainable 
and that, in view of the notification of the 
Central Government referred to above, 
she was. entitled to receive the money. 
She also contended that on 22-6-1966 an 
agreement was entered into by the ap- 
pellant, respondents 3 and 4 and their 
mother to the effect that the second res- 
pondent shall be entitled to administer the 
estate of Srinivasa Rao, and they had also 
waived their rights, if any, in favour of 
the second respondent, and that the second 
respondent had agreed to pay large sums 
of money to the other members of the 
family. Respondents 3 to 5 supported 
“the appellant herein. 


4, On the pleadings of the parties, 
the following issues were framed for 
tria]— 

1. Whether this Court has no juris- 
diction to try the suit? 

2. Is the plaintiff entitled to a share 
in the renewa] Commission ? 

3. What is the effect of the nomina- 
tion made by the deceased ? 


4. Whether the plaintiff has waived 


his rights ? 

5. Is the discharge of the second de- 
fendamt valid’ under Section 44 of the 
Insurance Act? 

6. Is the plaintiff entitled to the de- 
-claration and injunction prayed for? 

7. To what relief are the parties en- 
titled ? 

5. The learned IV Assistant Judge 
of the City Civil Court, Madras, by. his 
judgment and decree dated 23-3-1970, 
held that, under the nomination effected 
by Srinivasa Rao, in accordance with Sec- 
tion 44 (2) of the Insurance Act, 1938, as 
amended by the Government of India 
Notification referred to above, it was the 
second respondent who was entitled to 
receive the money. The trial Court also 
held that, in any event, under Ex. B-T 
dated 22-6-1966, being the photostat copy 
of the agreement referred to by the se- 
cond respondent herein, the other par- 
ties to the agreement had given up their 
rights to claim renewal commission and 
had given that right exclusively to the 
second respondent herein and on that 
ground held that the second respondent 
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was entitled to receive the commission 
from the Life Insurance Corporation of 
India; with the result that the suit insti- 
tuted by the appellant was dismissed. It 
is against this dismissal the present appeal 
has been filed. 


6. Mr. M. R. Narayanaswami; 
learned counsel for the appellant, put 
forward the following four points in sup- 
Port of the appeal: 

I. The appellant in the plaint had put 
the first and second defendants to strict 
proof of the nomination said to have been 
made by Srinivasa Rao in favour of the 
second respondent herein and had stated 
that he- did not admit the alleged nomi- 
nation, and that, notwithstanding this, the 
Court below had not given a finding on 
this question. 

2. Section 44 (2) of the Act, as 
applied to the Life Insurance Corporation 
of India, with the amendment made- by 
the Government of India notification 
already referred to, did not have the effect 
of conferring a right on the second res- 

pondent to receive: the renewal commis- 


Sion for herself and that it merely consti- 


tuted the second respondent an agent for 
receiving the money from the Life In- 
surance Corporation on behalf of ‘the 
estate of Srinivasa Rao. 


3. Ex. B-1 was not admissible in -evi- 
dence, 


4. Even if Ex. B-1, was admissible. in 
evidence, the document did not have the 
effect of the appellant and the. others 


' giving up their rights to the renewal rom- 


mission and conferring -an exclusive right 
on the second respondent tc receive ‘the 
renewal commission. 

EP I shall deal with these points in 
that order. 

T-A, As far as the first point is 
concerned, there is cne formidable hurdle 
which the appellant has to cross. In para- 
graph 8 of the judgment of the trial 
Court, it is stated— 

“It is not disputed that the’ deceased 
Srinivasa Rao has nominated the second 
defendant to receive the commission after 
his death”. 


In view of this stetement contained in 
the judgment, it is not-open to the appel- 
lant to question the correctness of «the 
said statement in this-appeal. It may be 
that, having put forward the contefition 
in ‘the plaint that the appellant did ‘not 
admit the nomination and put resporidents 
1 and 2 to strict proof of the same, ‘the 
appellant gave up the objection in the 
course of the oS ane did not dispute 
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the existence of the nomination, as con- 
tended for by respondents 1 and 2. This 
inference derives further strength from 
the fact that there is not even a ground 
in the memorandum of grounds of appeal 
filed before this Court in the present ap- 
peal, which contains as many as 37 
grounds, to the effect that the said state- 
‘ment contained in the judgment of the 
trial Court was erroneous, On the other 


hand, ground No. 4 therein would appear’ 


to proceed on the basis of the correctness 
of the nomination of the second respon- 
dent herein. The said ground is as fol- 
lows: 


“The lower Court should have held 
that the second defendant, who is the 
_ nominee, is nothing more than an agent 
to receive the money which remains as 
the property of the deceased, forming part 
of the estate”. l 


As I pointed out already, this ground pro- 
ceeds on the basis that the second respon- 
dent herein is the nominee, which must 
be based on the concession that the nomi- 
nation was there validly made. In view 
of this position, and in view of the law 
laid down by this Court as well as by 
the Supreme Court that the correctness 
of such a statement contained in the judg- 
ment of the Court cannot be challenged 
in appeal, without the party or counsel 
moving the very Court which made the 
statement in the judgment at the first 
instance, for correction thereof, if that 


was a mistake. Mr. Narayanaswami, orce. 


realised this position, did not pursue the 
point further. 


8. As far as the second point is 
concerned, which is: the most important 
and vital point of controversy in this ap- 
peal, if the appellant loses on this point, 
it will be unnecessary to consider poinis 3 
and 4, and therefore, I shall deal with this 
point now. - Section 38 of the Insurance 
Act, 1938° (hereinafter referred to as the 
Act) deals with the assignment or trans- 
fer of insurance policies. Section 39 deals 
with nomination by a policy holder, and 
the language of Section 39 (1) makes it 
absolutely clear that the: nomination con- 
templated therein was nomination to re- 
ceive: the money secured by the policy in 
the event of the death of the’ insured. 
There are detailed provisions made in Sec- 
tion: 39, which provides for the registra- 
tion of the nomination with the insurer, 
subsequent cancellation or change of such 
nomination and giving notice in writing 
of such cancellation or change to the 
insurer. Section 44 of the Act deals with 
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renewal commission or commission or re- 
newal premium. S. 44 (1) provides that, 
notwithstanding anything to the contrary 
contained in any contract between any 
person and an insurance agent providing 
for the forfeiture or stoppage of payment 
of renewal commission to such insurance 
agent, no such person shall, in respect of 
life insurance business transacted in India, 
refuse payment to an insurance agent of 
Commission due to him on renewal pre- 
mium under the agreement by reason 
only of the termination of his agreement, 
except for fraud. There are three pro- 
visos to this sub-section, which refer to 
the qualifications which the Insurance 
agent should possess for being eligible to 
receive the renewal commission. Sub- 
section (2) of this section, -which is im- 
portant, is as follows :— 

“Any commission payable to an 
insurance agent under the provisions of 
Clauses (b) and (c) of the proviso to sub- 
section (1) shall, notwithstanding the death 
of the agent, continue to- be payable -to 
his heirs for so long as such commission 
would have been payable had such in- 
Surance agent been alive.” 


Thus it will be seen that sub-section (1) 
deals with the payment of commission on 
renewal premium to the insurance agent 
himself during -his lifetime even after the 
termination of the agreement under which 
he was entitled to such commission and 
sub-section (2) provides for the continued _ 
payment of such commission to the heirs 
of the insurance agent on his death for 
so long as such commission would have 
been payable had such insurance agent 
been alive. When the Life Insurance 
Corporation Act, 1956, was passed, under 
which the first respondent was constituted, 
Section 43 of that Act provided for the 
application of certain provisions of the 
Insurance Act to the Corporation. Sub- 
section (1) of Section 43 enumerated cer- 
tain sections of the Insurance Act which 
shall apply to the Corporation as they 
applied to any other insurer, and Sec. 44 
is not one of the sections mentioned in 
Section 43 (1). Therefore Section 44 to 
which I have drawn attention did not 
apply to the Life Insurance Corporation 
straightway by virtue of Section 43 (1) of 
the Life Insurance Corporation Act. Sec- 
tion 43 (2) conferred power on the Cen- 
tral Government to direct by notification 
in the Official Gazette that the sections 
enumerated therein shall apply to the 
Corporation subject to such conditions: 
and modifications as may be specified in 
the notification, and one of the sections 
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enumerated -in sub-section (2) of Sec. 43 
is Section 44. The Central Government 
would appear to have applied Section 44 
“with some modifications, which are not 
‘relevant to this. appeal, to the Life In- 
surance Corporation, in the notification of 
the Government of India in the Ministry 
of Finance No. GSR 734, dated 23-8-1958. 
However, a modification was made to this 
notification by G. S. R. 285 issued by the 
Government of India in the Ministry of 
Finance (Department of Economic Affairs) 
On 1-3-1962, and published in the Gazette 
of India dated 10-3-1962.. This notifica- 
tion provided that to sub-section (2) of 
Section. 44 of the Insurance Act, 1938,, as 
“made applicable to the Life Insurance 
Corporation of India,- the following pro- 
_ viso shall be added— 


"Provided that, where the agent has 
nominated in writing any person includ- 
ing social or charitable institutions to re- 
ceive the commission after his death and 
` the nomination jis registered in the re- 
' cords of the Corporation, the Commis- 
sion shall be paid to the person so nomi- 
nated, unless, before the payment is made, 
the nomination has been varied or can- 
celled and notice in writing of such varia- 
tion or cancellation has been delivered to 
the Corporation.” 

.9. Thus, after this amendment, 
made by the Government of India, in 1962, 
Section 44 (2) of the Insurance Act, 1938, 
as applicable to the Life Insurance Corpo- 
ration: of India, read as follows— 

“S. 44 (2) Any commission payable to 
an Insurance agent. under the provisions 
of Clauses (b) and (c) of the proviso to 
_ sub-section (1) shall, notwithstanding the 
‘death of the agent, continue to be pay- 
able to his heirs for so long as such com- 
mission would have been payable had 
such insurance’ agent been alive: 

Provided that, where the agent has 
nominated in writing any person includ- 
ing social or charitable institutions to re- 
ceive the commission after his death and 
the nomination is registered.in the re- 


_ cords of the Corporation, the commission. 


shall be paid to the person so nominated 
unless, before the payment is made, the 
nomination has been varied or cancelled 
and notice in writing of such variation or 
cancellation has been delivered to the 
Corporation”. 

10. Thus itis this statutory provision 
which is the subject-matter of construc- 
tion in this Court, Mr. M. R. Narayana- 
‘swami, learned counsel for the appellant, 
relying upon certain decisions of Courts, 
in partenian the decision of a Bench of 


= 
š 


B. M. Mundkur v, L. I. C. of India (Ismail J.) 


A.I. R. 
this Court in Mohanayelu Mudaliar v 


Indian Insurance and Banking Corpora~ 


tion Ltd., Salem, 1956-2 Mad LJ 476 = 
(AIR 1957 Mad 115) dealing with the case 
of a nomination under Section 39 of the 
Act, for receiving the insured amount, 
contended that.the said decision had held 
that such a nomination did not have the 
effect of conferring a beneficial interest 
on the nominee to the moneys which such 


‘nominee was authorised. to receive, that 


the moneys formed part of the estate. of 
the deceased, that the principle laid down 
in that decision must be applied to the 
present case also in respect of the nomi- 
nation to receive the commission on the 
Tenewal premium, that so applied the 
second respondent herein did not acquire 


any beneficial interest in the commission t 


on the renewal premium, that it formed 
part of the estate of the late Srinivasa 
Rao and that the second respondent 


would be entitled only to a half share in -~ 


the said commission. The question for 
consideration is whether such a conten- 
tion is correct or not. After a vareful 
consideration of the statutory provisions 
as well as the judgment referred to above, 
I have come to the conclusion that the 
principle laid down in that decision would 
not apply” to the construction of Sec. 44 
(2) in this case. The learned Judges of 
this Court in that decision considered the 
scope and effect of the assignment of an 
Insurance policy under Section 38 of the 
Act and the nomination made under Sec- 
tion 39 of the Act. After referring to 
certain English decisions and certain prin- 
ciples, Govinda Menon J. observed: 


“The result of the above discussion 
seems to me to be this: If the construc- 
tion placed upon the declaration is that 
a trust has been created under the provi-. 
sions of the Married Women’s Property — 
Act, the beneficiary would take the as- 
sured amount free of all the liabilities of 
the insured and, if it is construed as a 
mere nomination, the nominee would have 
no more right than to receive the amount 
Subject to all the liabilities as if the dis- 
position was by means of a testamentary 
instrument. In the case now in question 
I agree with my learned brother that 
nomination can only be construed as a 
testament which would be subject to all 
the liabilities which the assured has to 
discharge. That being the case the deci- 
sion of the lower Court is correct and the 
appeal must be dismissed.” 

This was the view taken by the other 
learned Judge also. In that case also the 
nomination was made in favour of the 
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wife and the reference to the provisions 
contained in the. Married Women’s Pro- 
perty Act was made in view of sub-sec- 
tion (7) of Section 39 of the Act, which 
stated that the provisions of Section 39 
shall ‘not apply to any policy of life in- 
surance to which Section 6 of the Married 
Women’s Property Act, 1874; applied or 
had at any time applied. 

10-A. Though there are certain 
difficulties in fully understanding ‘the 
scope of this decision, in view of zhe 
language used in the judgment, still I am 
of the opinion that the decision, holding 
that the nomination made under Sec. 39 
constituted the nominee only an agent to 
receive the sum assured: on behalf of the 


estate of the deceased and that it did not- 


confer any beneficial interest on the nomi- 
nee himself or herself to the money in 
question, will have no application to the 
_ present case. There are vital differences 
between the nomination contemplated 
under Section 39 of the Act and the nomi- 
nation contemplated under the proviso to 
Section 44 (2) of the Act. In the first 
place, the sum assured, with which alone 
Sec. 39 was concerned, was to be paid in 
the event of the death of the assured under 
the terms of the contract entered into be- 
tween the insurer and the assured and 
consequently it was the contractual right 
which remained vested in the insured 
with reference to which the nomination 
happened to be made. It should be point- 
ed out that the nomination as well as the 
liability on the part of the insurer to pay 
the sum assured become effective simul- 
taneously, namely, at the moment of the 
death of the assured. So long as he was 
alive, the money was not payable to him, 
in the case of a whole life policy, and 
equally, having regard -to the language of 
Section 39 (1) of the Act, the nominee's 
~- right to receive the money arose only on 
the death of the assured, Section 39 it- 
self did not deal with the title to the 
money: assured, which was to be paid by 
the insurer to the nominee who was bound 
to give discharge to the insurer. It was 
in- this context that the: Court took the 
view that the title remained with the 
estate of the deceased and, therefore, 
with the heirs of the deceased, that the 
nomination did not in any way affect the 
title and that it merely clothed the nomi- 
nee with the right to receive the amount 
from the insurer. 

11. On the other hand, the provi- 
sions and purport of Section 44 of the Act 
are different. In the first place, under 
Section 44 (1) it- was a statutory right 


a 


, 
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conferred on the agent to- receive the 
commission on the renewal premium, not- 
withstanding the termination of the agree- 
ment between the agent.and the insurer,’ 
which provided for the payment of such 

commission on the renewal premium. The — 
statute also prescribed the qualification 
which rendered the egeni eligible to re- 
ceive commission on such renewal pre- 
mium. Section 44 (1) provides for the 
payment of the commission to the agent 
during his lifetime only and does not con- 
template the contingency of his death and 
the commission being paid to anybody 
even after his death. It is S. 44 (2) which 
deals with the payment of commission to 
the heirs of deceased for so long as such 
commission would have been payable had 
such ‘insurance agent been alive. Thus it 
was not the general law of inheritance 
which conferred title on the heirs of the 
deceased insurance agent to receive the 
commission on the renewal premium, but 


it was only the particular statutory provi- -< 


sion, namely, Section 44 (2) which confer- 
red the right on the heirs of the deceased 
agent to receive the commission on the 
renewal premium. In other words,- the 
right of the heirs, to receive the commis- 
sion on renewal premium does not arise 
under any law of succession and it is a 
right directly conferred on the heirs by 
Section 44 (2) of the Act, even though who 
the heirs of the deceased insurance agent 
are will have to be ascertained under the . 
law of succession applicable to him. Thus 
the statute which conferred such a right 
on the heirs is certainly competent to 
provide for an exception in certain cases 
and take away such a right from the 
heirs; and the proviso which has been 
introduced by the Government of India 
notification 1962 has done exactly this in 
taking away the right of the heirs con- 
ferred under the main part of Section 44 
(2), in the event of the agent, during his 
lifetime, making a nomination in favour 
of a particular person and not cancelling 
or altering that nomination subsequently. 
If the statute itself was competent to con- 
fer such a right for the first time on.the . 
heirs of the deceased agent, it is indisput- 
able that the statute could take away that 
right under stated circumstances. In this 
case, that right has been taken away by ` 
the proviso to Section 44. (2) introduced 
by the Government of India Notification, 
1962, in case a nomination had been made 
as ‘contemplated by. the said proviso. It 
is settled that, according to the ordinary 
rules of construction, the effect of an ex- 


cepting or qualifying proviso is to except 
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ouz of the preceding part of the enact- 
ment or to qualify something enacted 
therein, which but fer the proviso would 
be within it. As I pointed out already 
the main part of Section 44 (2) confers a 
right on the heirs to receive the commis- 
sion, and the proviso to that sub-section 
enables the agent to make a nomination 
to receive the commission after his death, 
which would have the effect of taking 
away that right from the heirs them- 
selves, i 


12. Here again, Mr. Narayana- 
swami brought in the analogy of the 
nomination under Section 39 and contend- 
ed that, though the second respondent 
misht be entitled to receive the money 
from the first respondent, she did not 
have title to the money by virtue of the 
nomination itself. This argument over- 
looks the fact that it is Section 44 (2) 
which confers the right on the heirs and 
thet the proviso in question constitutes a 
qualification to that section. Apart from 
thet, the very language of Section 44 (2) 
also would support my conclusion in this 
behalf. I have extracted Section 44 (2) 
before its amendment by the Government 
of India notification. 1962, and after its 
amendment also. The main part of sub- 
Section (2) of Section 44 states that the 
commission shall continue to be payable 
to his heirs. On the other hand, the pro- 
viso states that, where a nomination has 
been made, which has not been cancelled 
or varied, the commission shall be paid 
to the person so nominated. Therefore, 
having regard to the ordinary rules of 
construction, whetever right or capacity 
the heirs had under sub-section (2) of 
Section 44, the nominee will have under 
the proviso to Section 44 (2). It cannot 
be contended that under the main part of 
Section 44 (2) the he‘rs will receive the 
money as owners of the money, but under 
the proviso to Section 44 (2) the nominee 
will receive the money not as owner but 
merely as an agent on behalf of some- 
body else. for such a contention would be 
opposed to all recognised rules’ of con- 
siruction of statutory provisions along 
With their provisos, 

13. There is a further indication 
in the language of the prceviso itself’ to 
show that the nominee contemplated by 
the proviso is a person ertitled to the 
money itself and not merely entitled to 
_ Teceive the money on behali of the estate 
of deceased. The proviso refers to Social 
or charitable institutions also being nomi- 
nated to receive the commission. The 
very idea of the inclusion of social or 
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‘in her own right. 
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charitable institutions among the nominees 
clearly contemplates a nomination under 
which the money itself shall be paid to 
such institution as owner thereof, and: it 
could not have been contemplated that 
such social or charitable institutions were 
constituted merely as agents to receive 
the money on behalf of the estate of the 
deceased with an obligation to pay it 
over to such estate. As a matter of fact, 
Mr. Narayanswami himself realised the 
difficulty posed by the proviso, .when it 
included social and charitable institutions 
among the persons who could be nomina- 
ted, when he put forward the contention 
that the nomination contemplated by the 
proviso has the effect of constituting che 
nominee only an agent to receive the 
money on behalf of the estate of the de- 
ceased. Consequently, I am of the opinion 
that Section 44 (2) as amended by the 
Government of India Notification, 1962, 
conferred a right on the late Srinivasa 
Rao to nominate the second respondent 
herein to receive the commission as owner 
thereof, and in view of the nomination 


made by the late Srinivasa Rao in this 


behalf, the second respondent nominee 
was absolutely entitled to receive the con- 
mission from the first respondent herein 
I may also point out 
that the learned counsel for the appellant 
did not contend that the notification issued 
by the Government of India was itself in 
any way illegal. Therefore, my conclu 
Sion on the second point is that the se- 
cond respondent is entitled to receive the 
money in her own right and that the first 
respondent is justified in paying it to ‘the’ 
second respondent and stating that it 


would continue to pay the money to her 
alone, 


OL In view of this conclusion of 
mine on the second point it is unnecessary 
to consider points 3 and 4 enumerated by 
me above, 


15. . Under these circumstances, the 
appeal fails and is dismissed. Having re- 
gard to the question of law considered by 
me for the first time in this appeal, I do 
not make any order as to costs. ; l 


Appeal dismissed, 
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ISMAIL, J. ; 


The State Wakf Board, Madras, Ap- 
pellant v. Subramanyam and others, Fes- 
pondents. 


Second Appeals Nos. 445 to 447 and 
449 of 1971, D/- 24-3-1976.* a 
= (A) Limitation Act (1963), Article 9 
— Word “Manager” — Meaning — Wakf 
Board constituted under Wakf Act is a 
Manager — Suits can be filed by Wakf 
Board. (Wakfs Act (1954), Section 15) — 
(Words and Phrases — Word ‘Manager — 
Word “Appointment”.) 


The word, “Manager” in relation to 
a religious or charitable endowment is not 
a term of art. The said word denotes the 
person who is in charge of the adminis-ra-~ 
.tion of the endowment or manages the 
property or supervises the ` performance 
of the charity and the word is one of very 
wide and general import. ° (Pare 7) 


The combined effect of Sections 15 (1) 
and 15 (2) of the Wakfs Act will certainly 
be sufficient to designate the Wakf Bcard 
as a Manager for the purpose of recovery 
of possession of wakf property and comse- 
quently it can be termed as “Manager” 
contemplated by the third column to 
Article 96 of the new Limitation Act snd 
if so construed, the constitution. of the 
Wakf Board under the statute can be con- 
strued to be the appointment of the Wakf 
Board as Manager of the Wakf in question, 
because even the word, “appointment” 
just like the word, “Manager” is nct a 
term of art and therefore has to receive 
its ordinary, natural and normal meaning. 
AIR 1973 Andh Pra 73, Foll. 
(Paras 7 and 8) 


(B) Limitation Act (1963), Article 96 
— Recovery of possession of immovable 
property — Starting point of [imitatioa — 
Difference between this Article and Arti- 
cle 134-B of Limitation Act (1908) — 
Under Article 96 suits can also be Sled 
within 12 years after appointment of 
plaintiff as manager — Death -of alienor 
in 1953 — Wakf Board, the plaintiff, con- 
stituted in 1958 — Suits filed in 1967 are 
not barred being within 12 years from 
1958. AIR 1974 Andh Pra 175, Rel. on; 
S. A. No. 456 of 1972, D/- 29-7-1975 (Mad) 
and S. A. No. 800 of 1972, Di- 11-7-2975 
(Mad), Foll. (Para 5) 


*(Against decree of Dist. J., Thanjavur in 
Appeal Suits Nos. 183 to 185 and 187 of 
1969). 
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Cases Referred: Chronological Paras 
(1975) S. A. No. 800 of 1972, D/- 11-7-1975 
(Mad) 4 
(1975) S. A. No, 456 of 1972, D/- 29-7-1975 
(Mad) ` i Late D 
AIR 1974 Andh Pra 175 = (1973) 2 Andh 
WR 302 l 5 
AIR, 1973 Andh Pra 73 = (1972) 2 Andh 
WR 237 8 


M. A. Sattar Sayeed, S. I. Samiullah 
and S. M. Hameed Mohideen, for Appel- 
lants; K. Venkataramani, S. B. Mani and 
V. Subramanian, for Respondents. 

JUDGMENT :— All these second ap- 
peals arise out of a common judgment 
rendered by the learned District Munsif 
of Pattukottai in O. S. Nos. 784, 786, 788 
and 790 of 1967 and the appeals arising 
therefrom on the file of the Court of the 
District Judge, West Thanjavur, Thanja- 
vur. The appellant in all these second 
appeals is one and the same, namely, the 
State Wakf Board, Madras, represented 
by its Secretary. The suits were insti- 
tuted for recovery of the properties in- 
volved in these suits. According to the 
appellant, the properties were wakf pro- 
perties; they have been alienated by -one 
Sheik Dawood illegally and unauthorised- 
ly, and therefore the appellant was en- 
titled to. recover possession of those pro- 
perties. The defence put forward: by the 
various defendants are reflected in the 
following issues framed for trial by the 
trial Courts: a 


(1) Whether the suit properties -are | 
part of the wakf properties belonging to 
Asarpakkiri Thaikkal ? 


(2) If the suit properties are wakf 
properties whether the defendants have 
perfected their title by adverse posses- 
sion . 

(3) Whether there is merely a charge.. 
for Rs. 27/- every year on the income ` 
from all the wakf properties ? 

(4) Whether the suit is not maintain- 
able after the supersession of the State 
Wakf Board ? 

(5) To what relief, if any, is the 
plaintiff entitled.? 

2. The learned District Munsif, 
who tried the suits, held that the suit -pro- 
perties were wakf properties and funther 
held on issue No. 3 that it was not, mere- 
ly a sum of Rs. 27/- per year that was 
Charged on the properties in question. He 
also held that the suits were maintain- 
able.” But he dismissed all the suits only 
on the ground that they were barred by 
limitation. On appeals preferred by the 


7 appellant herein, the learned District 
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Judge of West Thanjavur, Thanjavur con- 
firmed the findings of the trial Court. on 
all the points and dismissed the suits only 
on the ground of limitation again. It is 
against these judgments and decrees that 
the present second appeals have been pre- 
ferred by the plaintiff in the suits. 

‘3. The learned counsel for the ap- 
_pellant contends that the’ Courts below 
erred in holding that even on the applica- 
tion of Article 98 of the schedule to the 
Limitation Act, 1963, the suits are barred 
by limitation. According to the Courts 
below, it is Article 96 of the Limitation 
Act. 1963, which has replaced Arts. 134-B 
and 134-C of the First Schedule to the 
Limitation Act, 1908 that applied to the 
case ard even on the application of that 
Article, the suits were barred by limita- 
tion, because the vendor who sold the 
suit properties died in 1953 and the suits 

(contd. on col. 2) 


DESCRIPTION OF SUIT 


By the manager of a Hindu, Muhammadan or 
Buddhist religiousfor charitable endowment to 
reover possession of immovable property com- 

rised in the endowment which has been trans. 
erred by a previous manager for a valuable 
consideration. 





Subramanyam (Ismail J.) 





- 
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were instituted only in 1967 after the ex- 
piry of more than 12 years. The learned 
counsel for the appellant contends that 
this conclusion of the Courts below is 
erroneous and for this purpose relies on 
two judgments of this Court and two 
judgments of the High Court of Andhra 
Pradesh. Before I refer to the judgments 
relied on, it is easier to extract the rele- 
vant articles of the limitation Act ap- 
plicable to the present case. Article 134-B 
of the Limitation Act, 1908 related to re- 
covery of possession of immovable pro- 
perty comprised in an endowment, while 
Article 134-C was concerned with re- 
covery of possession of movable property 
comprised in an endowment. Since we 
are concerned in the present suits only 
with immovable properties, the relevant 
Article of the First Schedule to the Limi- 
tation Act, 1908, is Article 134-B and the 
Same reads as follows: 


PERIOD OF 
LIMITATION : 


TIME FROM WHICH 
PERIOD BEGINS TO 
RUN: 


The death, resignaiicn 
or removal of the trans- 
eror, 


Twelve years. 





It is Articles 184~B and 134-C that have been replaced by Article 96 of the sche- 
. dule. to the Limitation Act, 1963 and the same is as follows: 


DESCRIPTION OF SUIT 


By the manager of a Hindu, Muslim or 
Buddhist religious cr charitable endowment to 
recover possession cf movable or immovable 

roperty comprised in the endowment which 
bas been transferred by a previous manager for 
a valuable consideration, 


4, The most important thing to 
notice is the entries in Col. 3 in the old 
Article 134-B and the new Article 96. In 
. Article 134-B the time from which the 
period begins to run, as mentioned in 
Col. 3 therein, was “the death, resigna- 
tion or removal of the transferor.” As 
against this, Col. 3 in Article 96 relating 
to the time from which period begins to 
rur is, “the date of death, resignation or 
removal of the transferor or the date of 
appointment of the plaintiff as manager 
of the endowment whichever is later.” 
The most important change made in the 
third column in Article 96 of the new Act 
is the introduction cf “the date of ap- 
pointment of the plaintiff as manager” 
and the further provision, ‘whichever 


is later’, The Courts below failed to 


PERIOD OF 
LIMITATION 


TIME FROM WHICH 
PERIOD BEGINS 
TO RUN 


The date of death, resig- 
nation or removal of the 
transferor or the date of 
appointment of the plaintiff 
as manager of the endow- 
ment whichever is later. 


pay any attention whatever, to this 
change in the third column in Arti- 
Cle 96 in the new Act and proceeded as 
if the third column of Article 134-B of 
the old Act governed the present cases. 
It is with reference to this change, Nata- 
rajan, J., in Sornathammal v. Tamil Nadu 
State Wakf Board, S. A. No. 800 of 1972 
Judgment dated 11-7-1975 (Mad) stated: 


Twelve years, 


“The last contention on which con- 
siderable stress is placed by the learned 
counsel for the. appellants is that in any 
event the suit had become barred by 
limitation on the date when the Wakf 
Board instituted the suit and consequent- 
ly the suit must have been dismissed. In 
support of this contention it is pointed 


out that the Wakf Board had lost posses- 
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sion of the property even in the year 1229 
when Ex. B-3 was executed and as no 
suit has been filed within the statutory 
period to set aside the alienation, the pre- 
sent suit for declaration and possesson 
was not maintainable. This contention 
unfortunately overlooks many factors. As 
already stated, the Wakf Board itself was 
constituted in the year 1958 and the W=kf 
Act empowers the Board constituted 
under the Act to institute proceedizgs 
for recovery of the properties of a Weki 
which had been lost to the, trust by Tn- 
advertent action of the Muthavalli, Æc- 
tion 15 of the Act which specifies zhe 
functions of the Wakf Board inter alia 
provides under sub-clause 2 (h) that ihe 
Wakf Board was empowered to take 
measures for the recovery of lost proper- 
ties of any wakf. Having been consti- 


tuted only in the year 1958 the Board. 


had a 12 year period to institute an 
action of the kind in hand for recovzry 
of property lost to the wakf and when 
admittedly the suit had been instituted in 
the year 1967 itself, the Board was wall 
within time in filing the suit. Even other- 
wise, it is to be noted that Article 96 of 
the Limitation Act, 1963 has made a 
significant change in the period of limia- 
tion in respect of suits which are to be 
instituted by the Manager of a Hirrlu, 
Muslim or Buddhist religious or charitable 
endowment to recover possession of 
movable or immovable property comprised 
in the endowment which had been trans- 
ferred by a. previous Manager for a valu- 
able consideration. While the Indian 
Limitation Act, 1908, under Article 134 (c) 
bad stated that the starting point of 
limitation for a suit of the kind referred 
to above would be the date of death or 


resignation or removal from office of the’ 


hug, Article 96 of the present Limitation 
Act has further added that the date of 
appointment of the plaintiff as Manazer 
of the endowment would also be starting 
point of limitation and that the leter 
event viz., the date of death, resignation 
or removal of the transferor or the date 
of appointment of the plaintiff as Mata- 
ger of the endowment would govern the 
situation. Though the Wakf Board csn- 
not be deemed to be the Manager of ihe 
endowment in question, nevertheless by 
reason of the power given to it under S=c- 
tion 15 (2) (h) of the Wakf Act the Board 
is empowered to step into the shoes of 
' the manager and -institute a suit as em- 
templated under Article 96. It is there- 
fore futile for the appellants to contend 
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that the suit .was patently barred by 
limitation on the date it was filed.” 


5. The learned Judge in another 
judgment of his, namely, Thangiah Velar 
v. Tamil Nadu State Wakf Board, Madras 
through its Secretary, S. A. No. 456 of 
1972 — Judgment dated 29-7-1975 (Mad) 
took the same view. In both the judg- 
ments the learned Judge also referred to 
the decision of the Andhra Pradesh High 
Court, in C. J. Mutt. Tirupathi v. C. V. 
Purushotham, AIR 1974 Andh Pra 175. 
That judgment elaborately dealt with the 


relevant articles of the old and new Limi- 
‘tation Acts, namely, Articles 134-B and 


134-C of the old Limitation Act and Arti- 
cle 96 of the new Limitation Act and 
brought out clearly the changes effected 
by the new enactment. Natarajan, J., in 
the former of the two judgments referred 
to already has agreed with the following 
observations of the Andhra Pradesh High 
Court in the judgment referred to above: 

“By virtue of this amendment, if the 


plaintiff had been appointed within 12 


years from the date of the filing of the 
suit, he can question any alienation, 
which was not made for legal necessity or 
benefit to a mutt by a previous manager. 
The fact that 12 years have elapsed from 
the date of death, resignation or removal 
of the transferor manager would not stand 
in the way of the plaintiff in such a suit 
from recovering the property. That is 
clear from the last three words in the am- 
endment ‘whichever is later’ purposely 
introduced by the Legislature. In view of 
this amendment the Courts have got to 
apply the plain words of the statute to 
any action brought by any manager of a 
Hindu, Muslim or Buddhist religious or 
charitable endowment, to recover posses- 
sion of the movable or immovable pro- 
perty of an endowment which was the 
subject of an alienation by a previous 
manager for valuable consideration. It is 
also clear that the transferor manager 
need not be the immediate predecessor of 
the plaintiff, that files such a suit. From 
a reading of Article 96, such a conclusion 
cannot be arrived at. It is enough if the 
alienation was made by a previous mana- 
ger. The first column does not say that 
it should be by the previous manager.” 

Thus, the decision of Natarajan, J., in 
this Court and the decision of the Andhra 
Pradesh High Court with which Nata- 
rajan, J., agreed, fully support the con- 
tention of the appellant, namely, that even 
applying Article 96 of the new Act. the 
suits are within time, because the Wakt 
Board was constituted only in 1958, and 
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the suits themselves were instituted in 
the present cases in 1967 before the ex- 
piry of 12 years as provided for in Arti- 
Cle 96 of the new Act. 


6. However, the learned counsel 
for the respondent sought to counter the 
above position by putting forward the 
contention that the Wakf Board cannot be 
said to be a manager appointed within 
the meaning of the expression. 


7. The argument of the learned 
counsel now is that only when the Waki 


Board assumes direct management of the . 


Wakf, it can be said to be a manager as 
contemplated by the.third column in Arti- 
cle 96 of the new Act and that so long as 
there is no assumption of direct manage- 
ment, the Wakf Board cannot be said to 
be a manager. I am unable to accept this 
argument, from one point of view. Nei- 
ther Section 42 nor Section 43-A of the 
Wakfy Act on which reliance has been 
placed uses the word, “Manager”. The 
word “Manager” in relation to a religious 
or charitable endowment is not a term of 
art. The said word denotes the person 
who is in charge of the administration of 
ithe endowment or manages the property 
or supervises the performance of the cha- 
rity and the word is one of very wide ard 
general import. As a matzer of fact, the 
judgment of Natarajan, J., has referred to 
the provisions contained in Section 15 (2) 
of the Wakf Act. Section 15 (1) of the 
Wakfs Act provides that subject to any 
rules zhat may be made under the said 
Act, the general superintendence of all 
wakfs in a State shall vest in the Board 
established for the State; and it shall be 
the duty of the Board so to exercise iis 
powers under the Act as to ensure that 
the wakfs under its superintendence are 
properly maintained, controlled and ad- 
Ministered and the income thereof is 
duly applied to the objects and for the 
purposes for which such wakfs were 
created or intended, Sub-section (2) of 
Section 15, without prejudice to tke 
generality of the powers conferred by 
sub-section (1), by way of illustration, 
enumerates certain specified powers also. 
One such specified power so enumerated 
is contained in Section 15 (2) (h), which 
enables the Wakf Board to take measures 
for the recovery of lost properties of any 
wakf. Section 15 (2) (i) also enables the 
Wakf Board to institute and defend suits 
and proceedings in a Court of law relatirg 
to wakfs. The combined effect of Sec- 
tions 15 (1) and 15 (2) of the Wakfs Act 
will certainly be sufficient to designate 


State Wakf Board v. Subramanyam (Ismail J.) 


A.L R. 


the Wakf Board as a manager for the 
purpose of recovery of possession of wakt 
property and consequently it can certain- 
ly be termed as “Manager” contemplated 
by the third column to Article 96 of the 
new Limitation Act and if so construed, 
the constitution of the Wakf Board under 
the statute can certainly be construed to 
be the appointment of the Wakf Board as 
Manager of the Wakf in question, because 
even the word “appointment” just like 
the word “Manager” is not a term of art 
and therefore has to receive its ordinary, 
natural and normal meaning. 


8. In fact, there is a judgment of 
the High Court of Andhra Pradesh deal- 
ing with the same question in L. Machi 
Reddy v, Wakf Board of Andhra Pradesh, 
AIR 1973 Andh Pra 73. In that judg- 
ment, the Andhra Pradesh High Court 
pointed out: 


“In so far as the capacity of the > 
Board to institute the present suit as 
manager is concerned, Section 15 of the 
Wakfs Act makes it abundantly plain 
that subject to any rules that may be 
made under the said Act, the general 
superintendence of all Wakfs in a State 
shall vest in the Board established for the 
State; and it shall be the duty of the 
Board so to exercise its powers under the 
Said Act as to ensure that the Wakfs 
under its superintendence are properly 
maintained, controlled and administered 
and the income thereof is duly applied to 
the objects and for the purposes for which 
such wakfs were created or intended. 
Thus, a very wide power is given to the 
Board not only to supervise the function- 
ing of these wakfs but to see that they 
are properly maintained, controlled and 
administered. The Board is specially 
charged with the duty to see that the in- 
come of the Wakfs is duly applied to the 
objects and for the purposes for which 
the wakfs were created or intended. Apart 
“rom this general power which Section 15 
(1) confers on the Board, Clauses (h) and 
ʻi) of sub-section (2) of that section speci- 
fically empower the Board to take mea- 
sures for the recovery of lost properties 
of any wakf and to institute and defend 
suits and proceedings in a Court of law 
~elating to wakfs. 


What must necessarily follow there- 
tore is that the Wakf Board having su- 
>ervisory powers and having special 
duties to perform is not only entitled to 
“ile the suit for recovery of the property 
lost to. the Wakf but also can manage and 
administer the property or see that the 
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properties are properly managed and ad- 
ministered and its income applied to the 
objects and for the purposes for which 
the wakfs were created or intended. 
Keeping in view these statutory functions 
and the powers of supervision of the Waki 
Board over the Wakfs, I do not ex- 
perience any difficulty in holding that the 
Wakf Board is a manager within the 
meaning of Article 96 of the Limitation 
Act.” 


For the reasons already indicated by me, 
I am in entire agreement with the above 
reasoning and conclusion of the -High 
Court of Andhra Pradesh. The result of 
this will be that the Wakf Board is a 
manager as contemplated by Article 96 of 
the new Act and the constitution of the 
Wakf Board under the Wakfs Act will 
constitute the appointment of the Wakf 
Board as manager of the wakfs in ques- 
tion. If so, the Wakf Board having come 
into existence in 1958 and the suits hav- 
ing been instituted in 1967, the suits are 
well within time according to Article 96 
of the new Limitation Act and therefore 
the suits cannot be said to have been 
barred by limitation. 


9, Having realised this position, 
the learned counsel for the respondents 
sought to sustain the judgments of. the 
Courts below on a different point, name- 
ly, that Sheikh Dawood, who executed the 
sale deeds in question, was made an ab- 
solute owner of the properties under the 
original of Ex. A-2, the will executed by 
Ibrahim Bivi and that therefore he had 
the capacity to alienate the properties and 
hence the appellant cannot question the 
said alienations. Since this argument was 
an involved one, I asked the learned 
counsel for the respondents to state whe- 
ther it was his contention that the pro- 
perties were not wakf properties at all 
and even then the learned counsel merely 
Stated that it might amount to such an 
argument. However, the very document 
Ex. A-2 relied on by the learned counsel 
will completely negative this argument. 
Ex. A-2 itself does not proceed on the 
basis that the properties belonged to Ibra- 
him Bivi and that she was creating a 
wakf over the properties for the first time 
under that document. On the other hand, 
the terms of Ex. A-2 make it clear that 
the properties had become wakf proper- 
ties long ago and that they were being 
treated as wakf properties from time im- 
memorial. The language used in Ex A-2 
iS: 
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“ADIYIR KANDA CHOTTUKKATL, EN 

PURUSHANUDYA MUNNOR KALAMU- 
DAR CIDAIKKAL ALLA KOILUKKU 
MANYAMAI VIDAPPATTU.” 
These very recitals contained in Ex. A-2 
make it clear that the properties had been 
endowed as wakf properties by the fore- 
fathers of the husband of Ibrahim Bivi, 
the person who executed the original of 
Ex. A-2. If so, the question of the said 
Ibrahim Bivi conferring absolute powers 
on her son Sheik Dawood, who executed 
the sale deeds in question, cannot possibly 
arise. 


10. No other point was urged be- 
fore me. l 
11. Under these circumstances, the 


second appeals succeed and they are al- 
lowed and the judgments and decrees of 
the Courts below are set aside and the 
Suits instituted by the appellant herein 
will stand decreed. The varties will bear 
oe respective costs throughout. No 
eave, 


Appeals allowed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 
Manickathammal and others, Appel- 


lants v. Nallasami Pillai and others, Res- 


. Pondents. 


Appeal No. 77 of 1971, D/- 5-2-1976.* 

(A) Deed — Construction — Principles 
of — Deed speaking by itself but speech 
likely to affect some parties to it — Con- 
struction of — Document admitted in evi- 
dence —- But genuine doubt raised about 
the truth of recitals — Conclusiveness of 
contents of document — Duty of Court. 


In construing deeds which speak by 
themselves, but which speech is likely to 
affect some parties to it, the Court should 
take the precaution of seeing that the 
document is not only technically proved 
but the recitals therein are true. The 
Courts ought not to, as a matter of course, 
adopt the recitals as true if a genuine 
doubt by reason of the c'rcumstances and 
the evidence let in the case arises and 
which would prompt the Court to require 
a much better standard of proof of the 
recitals rather than accepting the recitals 
as such without any further expatiation 
of the same. In such cases where the 


*(Against decree of Sub. J., Tiruchirapalli 
in O. S, No. 246 of 1967). 
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Courts are compelled to probe into the 
realities of the situation and the truth of 
the recitals the Courts have jurisdiction 
to buttress such recitals. Such recitals 
may be telling and forcible but yet, they 
might require further proof for accept- 
ance by a Court of-law. (Para 3) 


While deciding a case the facts ap- 
pearing in each of them have to be borne 
in mind before adopting, as a matter of 
course, the rule that the contents of a 
document which has been admitted should 
be taken as true and proved conclusive. 
if a genuine doubt is raised about the 
truth of the recital, as in the instant case 
then, Courts are not helpless but they 
are in a position to make a further probe 
into the truth or falsity of the recital and 
come to a conclusion. (Case law discussed). 


(Para 5) 


(B) Specific. Relief Act (1963), S. 20 — 
Specific performance of agreement of sale 
— Relief of specific performance either 
under the commen law or under the Act 
is always a discretionary relief — Recitals 
of deed that the Vendor received the al- 
leged amount held not conclusive and the 
plaintiff failed to prove that he made 
such deposits as claimed by him — Plain- 
tiff held could not claim the equitable re- 
lief of specific performance, (Para 9) 


Cases ‘Referred: Chronological Paras 


AIR 1972 SC 608 = (1972) 2 SCR 646° 5. 


AIR 1957 Mad 630 = (1957) 2-Mad LJ 414 
AIR 1948 Mad 298 = (1947) 2 Mad LJ 535 
4 


RAMAPRASADA RAO, J. :— The se- 
cond tc the fourth defendants in O. S. 
No. 246 of 1967 on tne file of the Sub- 
ordinate Judge, Tiruchirapalli, are the ap- 
pellants. One Veerappa Pillai, whose 
brother’s son is the plaintiff filed a suit 
for specific performance on the basis of 
an agreement of sale marked as Ex. A-1. 
in this case. The plaintiff’s case is that 
during 1943 to 1956 in consideration of 
she confidence, affection and regard which 
ae had to his uncle, Veerappa Pillai, he 
deposited with him various sums of money 
=o the tune of Rs. 25,000/~. In fact, such 
deposits were made from his savings 
while he was exercising a calling of his 
own or a profession of his own and it was 
at the instance and persuasion of Veerappa 
Pillai that these ceposits were made dur- 
ing the aforesaid years. The plaintiff 
claims that between 1943 and 1946 he was 
2 bus conductor and a checking inspector 
end was: saving considerable sums from 
his salary; during 1950 and 1953, he was 
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a sugarcane contractor supplying sugar- 
cane to millis and earning large- profits; 
and during 1954 to 1956, he was running 
a provision shop at Panjappatti and earned 
considerable amounts thereon. His fur- 
ther case is that at.the behest of his uncle 
he was sending considerable sums which 
he was saving during the years: 1943 to 
1956 to his uncle and these amounts came 
up to Rs.-25,000/- by the year 1964. Re- 
ferring to circumstantial evidence and the 
letters written by Veerappa Pillai when 
he was alive, whereunder the plaintiff 
was asked to send certain amounts for the 


-Burpose of enabling him to buy some 


jewels to his wife when he-marries or for 
the purpose of purchasing lands after 
considerable sums are accrued, the plain- 
tiff would say that on a final demand made 
by him and at the intervention .of the 
third defendant both Veerappa Pillai and 
the third defendant, who is son, executed 
the agreement, Ex. A-1, whereby they 
obliged themselves to sell their lands 
which are the suit property for a sum and 
consideration of Rs. 30,000/-. The plain- 
tiff says that though the agreement was 
written up in the normal course, it be- 
came necessary for him to issue the suit 
rotice for the performance of the obliga- 
tions of the executants of the agreement 


` kecause: Veerappa Pillai by then died. He, 


therefore, issued the suit notice, Ex. A-27, 
calling upon the defendants (the first and 
the second defendants are the widows of 


5 : Veerappa Pillai -and the third and the 


fourth defendants are his son and daugh- 
ter respectively). The first defendent 
widow replied in Ex. A-28 denying the 
receipt of any such amount by her hus- 
band. Even so, defendants 2 to 4 in a 
common reply, characterised the agree- 


. ment as a concoction and pleaded it is not 


supported by consideration, The plaintiff 
came to Court on the above allegations 
and wanted a decree for specific perform- 


‘ance of the contract of sale, Ex. A-1 and 
‘expressed that he was ready and willing 


to perform his part of the contract by 
paying the balance of Rs. 5,000/- and ob- 
tein a sale deed as contracted. The first 
defendant remained ex parte. The second 
defendant filed a written statement which 
is adopted by defendants 3 and 4. As we 
already stated they denied the capacity 
of the plaintiff to deposit such large sums 
of money to Veerappa Pillai when he was 
alive and put forward the story that in 
connection with a prospective employ- 
ment of the third defendant the signa- 


ture of Veerappa Pillai and the third de- 


fendant were taken on blank papers but 
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on stamp papers and that the stamp paver 
so signed by them for a particular pur- 


pose are being misused by the plaintiff. 


after having filled it up to his advantege. 
They would characterise the agreement as 
an unenforceable and a` concocted one. 
Their additional plea, which is important 
in this case, is that the plaintiff did not 
have the -requisite capacity to deposit 
such sums with Veerappa Pillai when he 
was alive and the various versions given 
by the plaintiff in the plaint regarding tne 
mode and the manner by which he de- 
posited the amounts are creatures of tne 
plaintiff's imagination and, no doubt, in 
consonance with the recitals under Exhi- 
bit A-1 and in consequence, they would 
deny that there. was any agreement of 
sale of the suit property. Lastly they 
would say that it is only after the issue 
of lawyer’s notice they came to know of 
the fraud which the plaintiff wanted to 
practise on them and found that the 
plaintiff has removed from their premises, 
when he came to attend the funeral otse- 
quies of the deceased Veerappa Pillai, 
many of the letters and other documents 


which were in the custody of Veerappa. 


Pillai, to the disadvantage of the defen- 
dants. In any event, they would say that 
the plaintiff is not entitled to the relief 
of specific performance as there is no 
equity in his favour. The following issues 
were framed by the trial Judge: 


(1) Were the signatures of Veerappa 
Pillai and 3rd defendant have affixed in 
blank stamp papers as alleged? 

(2) Whether the plaintiff is entitlec .to 
specific performance and 

. (3) To what relief, if any, is the plain- 
tiff entitled ? 
On issues (1) and (2) he found that Veer- 
appa Pillai and the third defendant signed 
Ex A-l' and that the plaintiff was entitled 
to the relief. He, therefore, decreed the 
suit. Hence the appeal. 


2. Learned counsel for the appel- 
lants raised three questions before us. 
Firstly, the agreement itself is unenforce- 
able as the very pattern adopted to utilise 
the stamp paper is revolting to the nor- 
mal procedure adopted in such circum- 
stances and on a prima facie examination 
of Ex. A-1, it is clear that it is a dozu- 
ment which has been filled up after it 
was signed in blank by the executants. 
Secondly, he would say that the plaintiff 
cannot rely upon Ex. A-1, as such, and 
as its recitals project a case of the agree- 
ment of sale being supported by conside- 
ration, without adducing evidence aliunde 
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to substantiate that he did deposit such a 
large amount of Rs. 25,000/- with Veer- 
appa Pillai:as claimed by him. According 
to the appellants such proof is wanting in 
this case and therefore, the decree for 
specific performance ought not to be auto- 
matically granted on the bare recitals in 
Ex. A-l. Thirdly, he would say that even 
though the parties on either side have put 
their cases respectively on a very high 
and rather inconvenient level, yet, the de- 
fendants in this instant case, ought to be 
preferred and the plaintiff who is seeking 
for equity ought not to be encouraged as 
he has come with not-a-true case. On 
the other hand, learned counsel for the 
respondents would urge that so long as 
the executants of the document admit that 
they did sign it at the time referred to by 
the plaintiff, then there is no escape of 
the liability which follows from such ad- 
mission. He would add that by reason of 
such ‘a candid admission on the part of 
the third defendant that Veerappa Pillai 
himself signed Ex. A-1 the recitals’ in 
Ex. A-1 prove themselves and this is 
sufficient for the plaintiff to obtain the 
relief. He would, fairly, not dispute the 
reasonable conclusion which, as we pre- 
sently show, would arise in the instant 
case, that the plaintiff did not have the 
requisite capacity or status to deposit, as 
pleaded, a sum of Rs. 25,000/- though in 
driblets, between 1943. and 1956. But, 
Mr. Narayanaswami would have it that 


‘the trend of correspondence as also the 


surrounding circumstances in the case 
lend support to the plaintiff’s version and 
particularly when the defendant’s specific 
ease, that these stamp papers were signed 
by them in order to enable the plaintiff 
to offer such document as security for se- 
curing an employment, has been found to 
be not true and has not even been seri- 
ously challenged in this Court. i 


3. This is a very peculiar case in 
is seeking for the 
equitable relief of specific performance 
basing his claim solely on the recitals 
in Exhibit A-1. In construing deeds 
which speak by themselves, but which 
speech is likely to affect some parties to 
it, the -Court should take the precaution of 
seeing that the document is not only 
technically proved but the recitals there- 
in are true. The Courts ought not to, as aj: 
matter of course, adopt the recitals as 
true if a genuine doubt by reason of the 
Circumstances and the evidence let in in 
this case arises and whick would prompt 
the Court to require a much better stan- 
dard of proof of the recitals rather than 
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accepting the recitals as such without any 
further expatiation of the same. In such 
cases where the Courts are compelled to 
probe into the realities of the situation 
and the truth of the recitals the Court’s 
Jurisdiction to buttress such recitals has 
been recognised consistently by our Court 
and the Supreme Court. Such recitals 
may be telling and forcible but yet, they 
might require further proof for accept- 
ance by a Court of law. 

4. A Division Bench of our Court 
while considering the practice of marking 
documents by consent simultaneously ex- 
pressed the view that: 


"Permitting a document to be mark- 

ed by consent only rneans that the party 
consenting is willing to waive his right to 
have the document in question proved. 
Aggreeing to the document being marked 
by consent certainly does not mean that 
the. consenting party accepts the correct- 
ness of every statement made in that 
document”, . 
(Vide R. M. Y. R. M. Palaniappa Chettiar 
v. The Bombay Life Assurance Co. Ltd., 
1947-2 Mad LJ 535 = (AIR 1948 Mad 
293) ). 

5. Mr. Justice Panchapakesa Iyyar 
in Official Receiver of Salem v. Chinna 
Goundan, 1957-2 Mad LJ 414 at p, 415 = 
(AIR 1957 Mad 630 at p. 631) when con- 
sidering a problem whether the recitals 
in the sale deed have to be willy-nilly ac- 
cepted, observed thus: 

“Often, in Courts, sale-deeds are filed 

where the consiceration is recited as re- 
ceived, whereas it is not received as a 
matter of fact. That is why there is also 
a lien in favour of the vendor for the un- 
paid consideration. Specific evidence of a 
convincing nature must be adduced to 
Show that a sale deed reciting the pay- 
ment of consideration was really executed 
for no consideration, and that no conside- 
ration was intended to be paid. No doubt, 
a piece of evidence tending to show that, 
will be recital of the receipt of the consi- 
deraticn when no consideration, has, as:a 
matter of fact, been paid or recited. But 
such a recital will not be conclusive.” 
In an election case, viz, P. C -Purusho- 
thama Reddiar v. S. Perumal, (AIR 1972 
SC 60& at p. 609) the Supreme Court while 
considering the probative value of the re- 
citals in the statement of expenses which 
a candidate has to file under the Repre- 
sentation of the People Act, 1951, made 
the general observation (which is no doubt 
apposite to the present case) thus: 

“Cnce a document is properly admit- 
ted the contents of that document are 
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also admitted in evidence though those 
contents may not be conclusive evidence”, 
Thus, it is fairly clear that while deciding 
a case the facts appearing in each of them 
aave to be borne in mind before adopt- 
‘ng, aS a matter of course, the rule that 
the contents of a document which has 
Deen admitted should be taken as true and 
Proved conclusive. There are cases and 
eases like the one in the instant case, 
whereunder if a geruine doubt is raised 
about the truth of the recital, then, 
Courts are not helpless but they are in a 
position to make a further probe into the 
truth or falsity of the recital and come to 
a conclusion. This principle has to be 
borne in mind in the instant. case. 


6. We shall now consider whether 
the recital in Ex. A-I, can be taken as 
true, conclusive and having been proved. 
In. juxtaposition to the recital in Ex. A-1, 
let us see what the plaintiff stated when 
lhe issued the notice Ex. A-27. (After dis- 
cussing the evidence the judgment pro- 
ceeded :) We have prefaced our judgment 
with our observations as also supported 
by the decisions which does not compel a 
Civil Court to accept the recitals of a 
document admitted in evidence, without 
further proof in case such proof is called 
upon and becomes necessary. Therefore, 
the circumstantial evidence referred to in 
this case, by Mr. Narayanaswami such es 
the evidence of P. W. 4 and some stray 
reference to it by the third defendant in 
cross-examination ought to be cautiously 
looked into to arrive at a reasonable end 
a just conclusion that the recitals in Exhi- 
bit A-1, are true and correct. 


7. Even assuming that. the dozu- 
ment, Ex. A-1 is a genuine one, the onus 
is on the plaintiff to establish that he did 
make the deposit as pleaded by him. A 
fortiori, this would be so if the defan- 
dant, who is one of che executants, speci- 
fically pleaded that no consideration pass- 
ed under the said document. Even the 
circumstantial evidence let in or referred 
to by the learned counsel for the respon- 
dents do not prompt us to accept the re- 
Citals in Ex. A-1, without weighing its 
probative value in conjunction with the 
other material let in, in this case. 

8. We are, therefore, unable to 
agree with the learned trial Judge that 
the recitals therein ought to prevail as a 
conclusion of admission of the liability cn 
the part of Veerappa Pillai and the third 
defendant. Lastly, we are tempted to 
allow this appeal also on the ground that 
prima facie we are not impressed with the 


ae 


ad 


até 
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genuineness of the deed as well. We have 
carefully perused. the document. The 
stamp paper was purchased in 1964 and 
the: subject is written up in 1966. As, to 
why as between relations this process 
should have been adopted is not clear. If, 
really, the question arose in 1966 as be- 
tween the plaintiff and Veerappa Pillai 
that the suit property should be sold in 
consideration of the amounts already re- 
ceived by Veerappa Pillai and in furtker 
consideration of Rs. 5,000 to be paid by 
the plaintiff to Veerappa Pillai and the 
third defendant, they could have pur- 
chased the stamp paper of 1966 and used 
the same. No explanation is given. No 
other convincing reason, also, is given to 
the care taken by the partisans to ‘this 
deed in ruling it out in pencil when such 
is not the requirement either: normally or 
otherwise. The way in which the matter 
has been written up and the close writing 
which is visible to the naked eye and the 
effort taken in filling up the sarne, gives 
the impression that the recitals therein 
were written up after it was signed by the 
contesting parties. Under the caption of 
‘witnesses’ it is usual for the witness to 


write his name and thereafter fill up his 


father’s name and his residence. But, the 
manner in which the names of the wit- 
nesses have been described in this deed 
is yet another circumstance which ap- 
pears to us to be peculiar. Apart from 
eramping the material into the available 
stamp paper, the writer of ‘the document 
takes the precaution of writing his neme 
at the end of it and this is obviously filled 
up so as to make out a case for the bene- 
ficiaries of the document at a future date 
when an occasion arises. It is in this light 
that the evidence of P. Ws. 1 to 3 has 
to be looked into. We are of the view 
that the document, Ex. A-1, was rot 
signed by Veerappa Pillai or Meenakashi- 
sundaram in the manner spoken to by the 
plaintiff. We are, however, not sure whe- 
ther the story of the third defendant 
could be accepted. Each party, therefore, 
has put their cases very high in the in- 
stant case in so far as Ex. A-1 Is concern- 
ed. But, suffice it for us to say that Exhi- 
bit A-1 does not appear to be a genuine 
document written up for the purpose of 
acknowledging the liability of Veerapva 
Pillai and the third defendant at or about 
the time referred to by P. W. 4. 


9. We have made the above cb- 
servation only at the last stage for we are 
onvinced that even assuming that Exhi- 
bit A-1, which has been admitted in evi- 
dence, contains the said recital to the 
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effect that Veerappa Pillai received 
Rs. 25,000/-, that by itself nct being con- 
clusive, and the plaintiff having failed to 
establish that. he made such deposits as 
claimed by him, hbe cannot -claim the equi- 
table relief of specific performance. The 
relief of specific performance either 
under the Common Law or under the 
Specific Relief Act is always a discre- 
tionary relief. To exercise such a judi- 
cial discretion the party claiming such an 
equity should be entitled to. such an 
equity. We find that the plaintiff is not 
entitled to it. The judgment and decree 
of the trial Court are set aside, and the 
appeal is allowed. But as both the par- 
ties below have not placed the truth be- 
fore the Court, there will be no order as 
to costs here and in the lower Court. 
Appeal allowed. 
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VEERASWAMI, C. J. AND 
NATARAJAN, J. 


Mahalakshmi Ammal, Appellant v. 
G. Vijayasubramaniam and others, Res- 
pondents. 

L. P. A. No. 23 of 1972, D/- 11-8-1975.* 

Succession Act (1925), Section 87 — 
Intention of giving effect to wil] — Entire 
will has to be looked into and all clauses 
in a will, will have to be read together. 

In the present case, the testatrix 
directed not merely the life estate holders 
but also the ultimate beneficiaries, viz., 
the great grand children, to clear her 
debts, if any, remaining tundischaerged. 
This can only show the intention of the 
testatrix that she meant the great grand 
children as the ultimate destination of her 
properties, (Para 3) 

VEERASWAMI, C. J.:— Differing 
from the concurrent findings of the first 
two Courts, Raghavan J., on a construc- 
tion of the last Will and Testement of one 
Rukmani Ammal dated 9-12-1934, held 
that the interest which Sunderam Ammal 
was giyen thereunder, was but a life 
interest, the remainder in B and E sche- 
dule properties being vested in the 
testatrix’s great grand children by Sunda- 
ram Ammal. The testatrix died in 1935. 
She had two daughters, Muthumeenakshi 
Ammal, who died in 1961, and Sitha- 
lakshmi Ammal, who died in 1963. The 


*(Against- judgment of Raghavan J. in 
S. A. No. 786 of 1969, D/- 25-11-1971). 
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first had two daughters, Sundaram Ammal, 
who died on 2-6-1965, and Subbu- 
narasam Ammal. Sithalakshmi Ammal 
had no issues. By the Will, the testatrix 
Bave the A schedule property to the eldest 
daughter Muthumeenakshi Ammal and her 
second daughter Subbunarasam Ammal 
each for life without powers of alienation. 
After their lifetime the direction in the 
Will was that Subbunarasam Ammal’s 
heirs should get the A schedule property 
absolutely. B and E schedule properties 
were then next disposed of by the 
testatrix. She said that these properties 
might devolve on Sithalakshmi Ammal, 
her second daughter, and she should enjoy 
the property without any powers of alie- 
nation. After her lifetime, Muthu- 
meenaxshi Ammal’s eldest daughter 
-Sundaram Ammal should get the proper- 
ties. As to this disposition the language 
emploved by the tesiatrix is 

“EN MUTHA KUMARATI MUTTHU 
MANCKARI AMMALUDAIYA MUDHA- 
LAVADU KUMARTI 
SARVA SUDANDHIRA PAATHIYAMAI 
ANUBAVITTHU VANDU.” 


The will proceeded to say that after the 
lifetime of Sundaram Ammal, her heirs 
should get the properties in the two sche- 
dules absolutely with powers of aliena- 
tion. 

2. The first two Courts construed 
the disposition of the B and E schedule 


properties in favour of Sundaram Ammal 


as absolute so that they considered that 
the subsequent disposition in favour of her 
children being in conflict with the earlier 
disposition, the latter should give way to 
the former. In other words, the disposi- 
tion in favour of the heirs of Sundaram 
Ammal was considered by the first two 
Courts as being repugnant to the earlier 
disposition, Raghavan, J., in second ap- 
peal, on a reading of the entirety of the 
Will and the pattern of the testatrix’s in- 
tention as appearing in paragraphs 5 and 6 
as well as 8 of the Will, considered that 
the words “SARVA SUDANDHIRA PA- 
ATHIYAMAI” occurring in the disposition 
in favour of Sundaram Ammal did not 
really express what it meant. We are 
inclined to accept this construction of the 
will, 

3. The pattern of the testatrix’s 
intention appears to be to benefit eventual- 
ly the great grand children either through 
Sundaram Ammal or her sister Subbu- 
narasam Ammal. In the case of Subbu- 


narasam Ammal, the testatrix has used a 


clear language that she should get only 
` a life interest and ‘after her life, the re- 
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mainder should vest absolutely in her 
heirs. When it comes to the great grand 
children by Sundaram Ammal, we do not 
see why a different construction should .be 
placed, her intention being plain, as we 
said, to benefit ultimately her great grand 
children. A great deal of stress has been 
laid on the expression “SARVA SUDAN- 
DHIRA PAATHIYAMAI” while the testa- 
trix gave an interest in the B and E-sche- 
dule properties to Sundaram Ammal and 
it is contended that this meant that ab- 
Solute interest in these schedule proper- 
ties was given to her and that the subse< 
quent ‘disposition should be held to be in« 
valid, it being in conflict with the earlier 
one. But this contention does not satisfy 
the rule that in determining the inten« 
tion of the testatrix we have to look into 
the entire will and all the clauses in the 
will, will have to be read together. It is 
only by that means the intention of the 
testatrix can -be gathered satisfactorily. 
Apart from the pattern of the testatrix’s 
intention we have one other fact that she 
has directed not merely the life estate 
holders but also the ultimate beneficia- 
ries, namely, the great grand children, to 
Clear her debts, if any, remaining undis- 
charged. This can only show the inten- 
tion of the testatrix that she meant the 


- great grand children as the ultimate des- 


tination of her properties. On that view, 
we concur with Raghavan J. that the ex- 
pression “SARVA SUDANDHIRA PA- 
ATHIYAMAI” occurring in the disposition 
in favour of Sundaram Ammal would not 
by itself be determinative of the quantum 
of the estate granted by the testatrix to 
her. The appeal is, therefore, dismissed. 
No costs. 

Appeal dismissed, 
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KAILASAM, OFFG. C. J, RAMANUJAM 
AND BALASUBRAMANYAM, JJ. 


The Chief Controlling Revenue Au- 
thority, Board of Revenue, Madras, Peti- 
tioner v. G. Lakshmanasami Chettiar, Res< 
pondent. . 

R. C. No. 4 of 1974, D/- 1-4-1976. 


Stamp Act (1899), Sections 2 (15) 
and 2 (24) —- Document if instrument of 
partition or settlement .— Document re- 
citing partitioning of executant’s ancestral 
and self-acquired properties between his 
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daughters — Document held was only 
“settlement”, 

The executant executed a document 
in favour of his daughters. It stated. that 
he was partitioning his ancestral as well 
as his self-acquired properties between 
the daughters. Nowhere in the document 
any right to the daughters or their being 
co-owners was mentioned. On the sther 
hand, the document specifically recited 
that each sharer will become entitled to 
her share on the date of the execution 
and be in possession from that date. 

Held, that the daughters’ having had 
no right to the properties, they could not 
be called as co-owners on the date of the 
document, and, therefore, there could be 
no partition, but only a settlement. AIR 
1934 Mad 204 and (1889) ILR 12 Mač 198, 
Distinguished. (Paras 1, 2) 
Cases Referred: Chronological Paras 


AIR 1934 Mad 204 = 39 Mad LW 157 3 
(1889) ILR 12 Mad 198 3 

Addl. Govt. Pleader No. 2, for Peti- 
tioner; R. Thillaivillalan for Respondent. 

KAILASAM, OFFG. C. J.:— Thisisa 
reference under Section 57 of the Indian 
Stamp Act. The respondent Lakshmana- 
Samj Chettiar executed a documen: on 
15-2-1970 distributing his proparties 
among his daughters both married and 
unmarried stating that they are his 
hereditary properties as well as his self- 
acquired properties. The document was 
presented for registration. But as the 
Sub-Registrar felt a doubt about the 
nature and chargeability, he impounded 
it and referred it to the District Registrar 
for valuation and levy of stamp duty. The 
District Registrar treated the document 
as settlement deed and issued notice to 
the respondent through the Sub-Regis- 


trar, for evidence regarding the market. 


value of the properties. The respor.dent 
filed an affidavit before the Sub-Registrar 
Stating that the properties are undivided 
and enjoyed in common by him anc his 
daughters as co-owners, that the division 
was made by him as determined by the 
Panchayatdars by him as the family head 
and that it was only a partition deed. The 
District Registrar feeling a doubt about 
the nature of the document referred it to 
the Board of Revenue. The Boare of 
Revenue, after obtaining the opinion of 
the Government Pleader, came to the con- 
clusion that the document was a settle- 
ment deed. In pursuance of the opinion 
of the Board of Revenue, the District Re- 


gistrar, construed the document as settle- . 


ment and levied a deficit stamp duty of 
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Rs, 2,520 and penalty of Rs. 5. Apgrieved 
by this, the respondent has preferred an 
appeal to the Board. The Board decided 
to refer the.case to this Court under Sec- 
tion 57 of the Act with the following 
question :— 

‘Whether the document dated 15-2- 
1970 executed by the respondent purport- 
ing to be a partition deed: is really a parti- 
tion deed as defined under Section 2 (15) 
of the Stamp Act, or a settlement deed 
under Section 2° (24) .of the Stamp Act.” 
The document in question was executed 
by Lakshmanasamj Chettiar in favour of 
his daughters. It states that he was parti-! 
tioning his ancestral as well as his self- 
acquired properties between the daugh- 
ters. After mentioning the properties in 
Separate schedules the document recites 
that the daughters would be entitled, 
from the date of the execution of the parti~ 
tion deed, tò enjoy the properties abso~ 
lutely, paying kist ete., and that the par- 
ties had taken possession on that date It 
further recited that no share was given to 
the son, as sufficient properties have been 
given to him. It also mentioned that the 
other properties belonging to the family 
were not divided. 


2. It may be noted that the docu- 
ment recites that the properties belonged 
to -Lakshmanaswami Chettiar ancestrally 
and by self-acquisition. Nowhere in the 
document any right to the daughters or 
their being co-owners is mentioned. On 
the other hand, the document specifical- 
ly recites each sharer will become entitled! 
to their share on the date of the execu- 
tion and be in possession from that date.’ 
As the daughters having had no right to! 
the properties, they cannot be called as 
co-owners on the date of the document,| 
and, therefore, there could be no parti- 
tion, but only a settlement. Section 2 (15) 
of the Stamp Act defines ‘instrument of 
partition’ meaning any instrument where- 
by co-owners of any property divide or 
agree to divide such property in severalty. 
There is no whisper in the instrument in 
question that the daughters are co-owners 
Or have any interest in the property. On 
the other hand, the document fits in with 
the definition of ‘settlement’, contained in 
Section 2 (24) (b), which runs as follows: 


(24). ‘Settlement? means any non- 
testamentary disposition in writing, of 
moveable or immoveable property, made— 
(a) r++ ase eee eee (b) for the purpose of dis- 
tributing property of the settlor among 
his family or those for whom he desires 
to provide, or for the purpose of provid- 
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ing for some persen dependent on him.” 
The document in question is clearly meant 
by lLakshmanaswami Chettiar for the 
purpose of providing for his daughters. 
The learned counsel for the respondent 
Sibmitted that the document should not 
be construed as a settlement, for, Laksh- 
manaswemi Chettiar has explained the 
purport of the document by an affidavit 
which he has filed. We have been taken 
tarough the affidavit, and in our opinion, 
it does not improve the matter. The affi- 
davit states in paragraph 1 that the pro- 
ferties mentioned in the partition deed 
were in common enjoyed by himself and 
kis daughters. There is no mention in 
tae document in question that the proper- 
tes were in common enjoyment. Sub- 
paragraph (b) makes it very clear that the 
properties were either ancestral or the 
salf-acquisitions of Lakshmanan Chettiar 
and, therefore, the daughters have no 
right and cannot claim as co-owners. 
There could, therefore, be no difficulty in 
kolding that the document is only a settle- 
ment and was rightly decided as such by 
the Board of Revenue. 


3. The learned counsel relied on a 
decision reported in Venkatappe v. Musal, 
AIR 1934 Mad 204. Strong reliance was 
placed on the observation of the Bench 
at page 206, where it was stated— 


“Even if they are not really co- 

cwners in the eye of law, stil if they 
purport to be co-owners and if a docu- 
ment of this kind is executed in that capa- 
city, it would come within the definition 
cf an instrument of partition.” 
That case related to a division between 
two persons, Gurram Musal Naidu and 
Gurram Pedda Venkatappa Naidu. The 
parties were related, Gurram Venkatappa 
Waidu being the first wife’s son of Musal 
Naidu. The document recited that they 
have seitled their shares in the presence 
cf mediators and concluded that they have 
partitioned all the properties in Chittoor 
taluk, except those properties in Karvet- 
nagar. The Court, on a consideration of 
fhe document, found— 


“The very fact of the reference to 
the properties as those in which the three 
persons have certain shares, indicates that 
they purport at least to deal with them 
as co-owners”. 
mhe facts stated would show that the 
document was undouktedly executed by 
co-owners. But this decision will not 
apply to the facts of this case. An earlier 
case reported in Reference from the Board 
of Revenue under Section 46 of the Indian 
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Stamp Act, 1879, (1889) ILR 12 Mad 198, 
was also relied on. In that case a mother 
died leaving property to two daughters 
who enjoyed it jointly; one daughter died 
and her husband quarrelled with the sur- 
viving daughter about the property: to 
stop such quarrelling, a division of the 
property was made between the surviving 
daughter and the deceased daughter’s 
husband, which was evidenced by two 
documents. In the circumstances, the 
Ccurt held that though the documents 
were syled as release deeds, they were 
really instruments of partition. This de- 
cision also is not applicable to the facts 
of this case, for admittedly the division in 
that case was between two persons who 
were entitled to a share in the property 
which was inherited from a common per- 
son. -We are satisfied that the Revenue 
was right in holding that the document 
m question is a settlement deed and not 
a partition deed. The reference ig answer- 
2d accordingly. 

- Reference answered accordingly. 
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KAILASAM, C. J, AND ` 


BALASUBRAMANYAM, J. T 


M. S. Krishna Iyeùgar, Appellant v. 
Krishna and Co., and others, Respondents. 


A. A. O. No. 14 of 1976, D/- 15-6-1976.* 


Tamil Nadu Indebted Persons (Tem- 
porary Relief) Act (XLVIII of 1975), 
5. 2 (2) — Indebted person — What eredi- 
tor has to prove to negative the plea of 
indebted person. 

According to the definition of indebt- 
ed person under the Act it is provided, 
that a person shall not be deemed to be 
an indebted person, if he has in all the 
four half years immediately preceding the 
ist April, 1975 has been assessed to pro- 
perty on house tax in respect of buildings 
or lands provided that the aggregate an- 
nual rental value of such buildings or 
lands whether let out or in the occupa- 
tion of the owmrer, is not less than two 
thousand and four hundred rupees. When 
a person claims to be a debtor, it is open 
to the creditor to prove that he is not en- 
titled to the benefits of the Act as he falls 
within the proviso (iii) to S. 2 (2) of the 
Act. In order to establish that the debtor 
is not entitled to the benefit of order. 


*(Apainst order of Sub. J. Tuticorin in 
E. P. No. 170 of 1974). 
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of stay as provided under the Act, a cre- 
ditor will have to:prove (i) that in all the 
four half years immediately preceding the 
ist April 1975, he has been assessej] io 
Property or house tax in respect of build- 
ings or lands; and (ii) that the aggregate 
annual rental value of such buildings or 
lands whether let out or in the occupa- 
tion of the owner is not less than two 
thousand and four hundred rupees. 
(Para 3) 
R. Alagar, for Appellant; V. Ra-nam 
for R. Krishnamachari and K. N, Bala- 
subramaniam, for Respondents. 


KAILASAM, C. J.:— This appeal is 
filed by the fourth defendant in O S. 
No. 3 of 1973 on the file of the Subzrdi- 
nate Judge, Tuticorin, against the ccder 
passed: in E. P, No. 170 of 1974 in the said 
suit. The plaintiff therein filed the suit 
for recovery of money due on a mortgage 
dated 21-12-1960 for Rs. 10,000, executed 
by one Srinivasa Iyengar and the appel- 
lant herein in favour of the plaintiff. On 
23-2-1974, a preliminary decree was pass- 
ed and on 11-9-1974, a final decree for 
sale was also passed, The decree-holder 
filed E. P. 170 of 1974 for sale of the 
hypotheca. The sale was posted to 3-9- 
1975. At this stage, the petition ou: of 
which this appeal arises was filed by the 
appellant for stay of execution proceed- 
ings under Tamil Nadu Ordinance 3 of 
1975, which has now become the T=mil 
Nadu Indebted Person (Temporary Relief) 
Act, Act XLVIII of 1975. 


2. The question that arises for 
consideration in this appeal is whether 
the appellant is entitled to an order of 
Stay of execution proceedings by virtue 
of Ordinance 8 of 1975 which has now 
been enacted as Act XLVIII of 1975. 


3. According to the definitior of 
‘indebted person’, both under the Ordin- 
ance as well as the Act, it is provided, 
that a person shall not be deemed to be 
an indebted person if he has in all the 
four half years immediately preceding the 
ist April 1975 been assessed to property 
or house tax in respect of buildings or 
lands provided that the aggregate an-ual 
rental value of such buildings and lands 
whether let out or in the occupation of 
the owner, is not less than two thousand 
and four hundred rupees. When a per- 
son claims to be a debtor, it is open to the 
creditor to prove that he is not entitled 
to the benefits of the Act ag he falls with- 
in the proviso (iii) to Section 2 (2) of the 
Ordinance which corresponds to =ro- 
viso (iii) to Section 2 (2) of the Act. In 


M. $. K. Iyengar v. Krishne & Co. (Kailasam C. J.) 


[Prs. 1-4] Mad. 91 


order to establish that the debtor is not 
entitled to the benefit of an order of stay 
as ‘provided under the Ordinance and the 
Act, a creditor will, have to prove: (1) 
that in all the four half years immediate- 
ly preceding the Ist April 1975, he has 
been assessed to property or house tax in 
respect of buildings or lands; and (2) that 
the aggregate annual rental value of such 
buildings or lands whether let out or in 
the occupation of the owner is not less 
than two thousand and four hundred 
rupees. It is admitted that the first condi- 
tion, namely, that the appellant has been 
assessed to property or house tax in all 
the four half years immediately preced- 
ing the Ist April 1975, has been satisfied. 
The only contention that is raised is that 
there was a partition suit in which the 
decreeholder himself was a party, where- 
in a preliminary decree was passed on 
27-7-1971. It is also stated that a final 
decree was passed on 28-3-1972 

4, The contention on behalf of the 
appellant is that though he has been as- 
sessed to property tax for four half years 
immediately preceding ist April 1975, be- 
cause of the final decree in the partition 
suit he is not the owner or person en- 
titled to possession of <he building or 
land whose annual rental value is not 
less than two thousand four hundred 
rupees. We do not think that even if 
this contention is accepted the appellant 
would be entitled to the benefits of the 
Act. All that the Act requires is that the 
creditor should establish that the debtor 
Who claims exemption had in all the four 
half years immediately preceding 1st 
April 1975 been assessed to property or 
house tax. That the appellant had been 
assessed to property tax during the rele- 
vant period is not disputed. That the 
buildings and* lands for which the appel- 
lant had been assessed to property or 
house tax are of the aggregate annual 
rental value of not less than two 
thousand and four hundred rupees is also 
not disputed. The plea of the appellant 
that the assessment is erroneous because 
of the final decree in the partition suit 
and that if he had been assessed to the 
property allotted to him, the annual 
rental value of the property which actual- 
ly belonged to him would be less than 
two thousand four hundred rupees is not 
open to him in this proceeding. Equally 
the Court is not called upon to go into the 
question as to whether the person has 
been properly assessed and the extent to 
which he is the legal owner or entitled to 
possession thereof. .The requirement of 
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the proviso would be satisfied on the de- 
cree~holder establishing that the debtor 
has been assessed to property or house tax 
for four half years immediately preced- 
ing Ist Apri] 1975, in respect of buildings 
oc landes whose aggregate annual rental 
value is not less than two thousand four 
hundred rupees. In this view, we are 
unable to agree with the contention of the 
learned counsel for the appellant that the 
lower Court was in error in declining to 
Stay the execution proceedings. 

5. The appeal is dismissed. In the 
circumstances, there will be no order as 
to costs. 

Appeal dismissed. 
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RAMANUJAM, J. 


Subbammal and others, Petitioners v. 
The President, The Tenkasi Co-op. Urban 
Bank Ltd., Tenkasi, Respondent. 

C. R. P, No. 696 of 1972 and W. P. 
Wo. 1178 of 1972, D/- 30-4-1976. 

Madras Co-operative Societies 
(53 of 1961), Section 71 — Term “Wil- 
ful negligence’ — Meaning -— Co-opera- 
five Society having Secretary to super- 
wise work of clerk — Negligence — Mis- 
appropriation by clerk — Failure of Presi- 
dent and Vice-President to check accounts 
then and there is not a wilful negligence 
— Such liability cannot be brought under 
breach of trust — (Madras Co-operative 
Societies Act (6 of 1932), Section 49.) 

The use of the word “wilful neglig- 
ence” in Section 71 of the Madras Co- 
operative Societies Act is for the purpose 
of holding a person in management liable 
if he has caused loss to the Society by his 
intentional and purposeful omission. Mere 
negligence, however gross it may be, may 
mot be sufficient to ettract the section. 
11875) 1 QBD 25; (1899) 1 QB 283; 65 CLR 
“62 (Aus); AIR 1928 PC 24 ard 1954 All 
LJ 822 (SC), Rel. on. (Para 10) 

In the ease of a Co-opezative Society 
having a Secretary whose duty was to 
supervise the work of the clerk, and there 
was negligence on the part of the Secre- 
tary to supervise the work of the clerk, 
fhe failure of the Ex-President and Ex- 
‘Jice-President of the Society to check the 
accounts or to detect the misappropria- 
tions made by the clerk cannot be said to 
be due to the wilful negligence of Ex- 
President and Ex-Vice-President. 

(Para 12} 
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Subbammal v. Tenkasj Co-op. Urban Bank 


Act 


A.X. R. 


Further since Section 71 of the Act of 
1961 has set out wilful negligence as a 
new and separate head of liability and it 
is not possible to bring the same under 
the head breach of trust under Section 49 
(1) of Co-operative Societies Act Other- 
wise it will defeat the legislative intention 
to treat negligence as a separate head of 
liability. (Para 13) 
Cases Referred: Chronological _ Paras 
(1967) 2 Mad LJ 79 = 80 Mad LW 445 


13 
AIR 1957 Mad 634 = (1956) 2 Mad LJ 613 


13 
1954 All LJ 822 (SC) 9 
AIR 1928 PC 24 = 54 Mad LJ 167 9 
1901 AC 477 12 
(1899) 2 Ch 629 = 15 TLR 517 12 
(1899) 1 QB 283 = 68 LJ QB 175 8, 9 


(1875) 1 QBD 25 45 LJMC 8 
65 CLR 162 (Aus) 8 


5. S. Marthandan (in C. R. P. No. 696 
of 1972) R. Sundaralingam (in W. P. No. 
1178 of 1972), for Petitioners: V. Rama- 
jagadisan for E. Padmanabhan (in No. 696 
of 1972), for Respondent and T. Sathiadev 
Asst, Govt. Pleader for Respondent No. 2 
(in W. P. No. 1178 of 1972). 


ORDER :— As both the above cases 
arise out of the same proceedings and in- 
volve identical issues, they are dealt with 
together, 

O R An enquiry into the constitu- 
tion, working and financing condition of 
the Tenkasi Co-operative Urban Bank 
Limited, hereinafter referred to aş the 
Bank, was ordered under Sec. 65 of the 
Madras Co-operative Societies Act, 1961 
by the Deputy Registrar, Tirunelveli in 
his proceedings dated 22-11-1965. A pre- 
liminary report of the enquiry Officer was 
submitted on 19-7-1966 and it showed that 
there has been misappropriation of the 
Bank’s funds. As a follow-up of the said 
report the Deputy Registrar issued sur- 
charge notices dated 6-8-1966 under Sec- 
tion 71 of the Act to one M. Checkalin- 
gam Pillai the ex-President and N. T. 
Pannayar, the ex-Vice-President, and 8 
others who were Ex-directors of the Bank, _ 
A surcharge notice was also issued to one 

R. Ulaganathan Ex-clerk of the bank who 
has alleged to have misappropriated the 
funds of the bank. At that stage the bank 
Was superseded and a Special Officer was 
appointed under Section 72 of the Act by 
an order of the Joint Registrar dated 10-9- 
1966. In answer to the above surcharge 
notices issued to them, the Ex-Directors 
represented thet the enquiry officer has 
sent only a preliminary report, and that 
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surcharge proceedings could be initiafed 
only after a complete and full report of 
the enquiry is received. In view of this 
objection, a revised surcharge notice was 
issued on 12-12-1966, after receipt of a 
complete and full report of enquiry on 
29-10-1966, in modification of the earlier 
surcharge notice dated 6-8-1966. In the 
surcharge proceedings notices followmg 
the said revised notice dated 12-12-1966 
it was found that an amount of Rupees 
27,519-13 has been misappropriated during 
the period from 15-1-1948 to 23-8-1966 
out of which a sum of Rs. 1,000/- ‘was 
made good by the said Ulaganathan, Ex- 
Clerk. However, in view of Section 71 
(1) which bars recovery of any amount by 
way of surcharge after a period of six 
years from the date of any act or omis- 
Sion, the amount misappropriated within 
six years prior to. the notice of surcharge 
was alone taken into account. The result 
was the second surcharge notice related 
only to a sum of Rs. 12,718/- referable to 
the period covering six years preceding 
the surcharge notice. By his final order 


dated 19-8-1967 a surcharge order has 


been passed against Ex-clerk as well as 
the Ex~President,. Ex-Vice-President and 
the Ex-Directors holding them jointly and 
severally liable for the said sum of Rupees 
12,718/- found to have been misappro- 
priated from the bank’s funds. ` ` . 


3. Chockalingam Pillai, the Ex- 
President of the Bank and N. T. Pannayar, 


the Ex-Vice-President -of the Bank, hav- . 


ing died pending the surcharge proceed- 
ings, their legal representatives filed ap- 
peals before the Co-operative Tribunal, 
Tirunnelveli (District Judge, Tirunnelveli). 
The said appeals have been dismissed on 
13-12-1971. The legal representatives of 
Chockalingam Pillai, Ex-President of -he 
Bank has challenged the said decision of 
the Co-operative Tribunal in the Civil 
Revision Petition. The legal representa- 
tives of the Ex-Vice-President, N. T. Pan- 
nayar has filed the writ petition question- 
ing the order of the Co-operative Tri- 
bunal. - 

A, The. findings. of the. enquiry offi- 


- eer on the basis of which the surcharge 


order ‘has been passed against the Ex- 
clerk and Ex-Directors is that the entire 
amount covering: Items 25 to 40. has been 
misappropriated by the Ex-clerk, that he 
has also been . convicted in -a. Criminal 
Court for misappropriation of the bank’s 
funds, and that the President and .Vize~- 
President and Ex-Directors are liable to 
be surcharged: for their carelessness and 
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negligence. The Co-operative Tribunal 
refers to the evidence of Ulaganathan, 
Ex-Clerk who had ‘deposed that he was 
the only- clerk of the- Bank from 6-6- 
1939 to 17-12-1965, that. he was in sole 
charge of thé accounts relating to the 
Surcharged Items 25 tc 40, that the 
amounts involved: in Items 25 to 40 
were in’ fact misappropriated by him and 
former Presidents, Somasundaram 
Pillai and Chockalingam Pillai and the Ex- 
Vice-President N. T. Pannayar, that he took 
only a sum of Rs. 7,000/- for his family 
expenses and that the balance was taken 
by the Presidents and’ Vice-Presidents. As 
against this, Chockalingam Pillai and 
N. T. Pannayar, had denied that they had 
anything to do with the amount covered 
by the surcharged Items 25 to 40 and had 
stated that the entire amount had been - 
misappropriated by- the: clerk, that they 
had complete faith in-the Secretary and 
the Clerk Ulaganathan; that the Secre- 
tary is expected to exercise control over 


‘the work of the clerk and that; therefore, 


they were not in a position. to detect the 
various defalcations made by the Clerk 
till. the enquiry initiated under Section 65 
revealed the various methods through 
which he has misappropriated the bank’s 
funds, After going through the evidence 
and the connected'.records the Tribunal 
has specifically found that the entire 
amount involved has -been misappro- 
priated by. the Ex-Clerk, that the Ex- 
President, Ex-Vice-President and Ex-Se- 
cretary and Ex-Directors on account of 
their wilful negligence have failed to 
exercise proper control over the clerk 
Ulaganathan by checking the cash books 
and the statement of receipts and dis- 
bursements submitted by the clerk at the 


‘Board meetings periodically and that, 


therefore, all of them should be held res- 
ponsible for the amounts misappropriated 
by the Clerk. Thus Ex-Presidents, Ex- 
Vice-President .and Ex-Directors have 
been held liable for the surcharge on the 
ground that they were guilty of wilful 
negligence in the performance of their 
duties, particularly their failure to check 
effectively and properly the cash books 
daily and the statement of receipts and 
disbursements submitted by the Clerk 
periodically in the Board Meetings for 
their scrutiny and approval. 


5. The learned counsel for the 


petitioners, on the facts found by the 


Co-operative Tribunal, ‘contends aş fol- 
lows: The surcharge order so far as it is 
against the Ex-President and Ex-Vice- 
President cannot be sustained under Sec- 
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tion 71 of the Act. Under Section 71: a 
Surcharge order could be passed against 
a person who is entrusted with the organi-. 
sation and management of the Society or 
an Officer or servant of the Society if he 
has (1) misappropriated or fraudulently 
retained any money or other property of 
the Society or (2) has been guilty of 
breach of trust in relation io the Society, 
or (3) has caused any deficiency in the 
assets of the Society by breach of trust 
or wilful negligence or (4) has made any 
paymer.t contrary to the Act, Rules, bye- 
laws ete. That Tribunal having found 
that the Ex-President, Ex-Vice-President 
and the Ex-Directors have not misappro- 
priated or fraudulently retained the 
monies belonging to the Bank or guilty of 
any breach of trust the only ground of 
liability for surcharging them is wilful 
negligence and, therefore, unless wilful 
negligence is proved they cannot be held 
liable for the surcharge.. 


6. There can be no dispute that 
Section 71 authorises the surcharge order 
being passed against persons in manage- 
ment of the Society {1) if they had mis- 
appropriated or fraudulently retained the 
funds of the Society, (2) if they are guilty 
of breach of trust in relation to the So- 
ciety or (3) if they had .been wilfully 
negligent or has caused any deficiency in 
the assets of the Society and (4) if they 
had made any payment contrary to the 
Act, Rules and bye-laws etc. In this case 
the Ex-President end Ex-Vice-Presi- 
dent have beeen held Hable only under 
the third head for wilful negligence and 
not under any of the other heads of liabi- 
lity. The learned counsel for the peti- 
tioners points out that the circumstances 
pointed out by the, Co-operative Tribunal 
that the Ex-President and the Ex-Vice- 
President did not scrutinise the statement 
af accounts produced before them by the 
Clerk then and there and such negligence 
2nabled the Clerk to misappropriate such 
large amounts from the bank cannot indi- 
zate that their negligence, if any, is wil- 
ful, that there is no material or finding 
by the Tribunal that the negligence at- 
tributed to them is wilful, and that un- 
tess wilful negligence is established, Sec- 
sion 71 cannot be invoked against them. 
The learned counsel points out that the 
o-operative Tribunal has overlooked the 
significance of the word “wilful” occur- 
zing in Section 71 and has proceeded on 
she basis that a mere negligence on the 
>art of the persons in management will 


bring them under the mischief of S. 71. 
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T: In my view, the petitioner's 
learned counsel appears to be right when 
he says that the Tribunal has completely 
overlooked the significance of the expres- 
sion “wilful negligence” occurring in Secs 
tion 71 for, after finding that the Ex- 
President and the Ex-Directors were 
negligent in not scrutinising the accounts 
properly then and there it straightway 
proceeds to say that they have rendered 
themselves liable for an order of surcharge 
under Section 71 for such negligence. 
Whether: their negligence was wilful or 
not has not been specifically considered, 


8. The scope of the expression 
“wilful negligence” occurring in various 
statutes had come up for consideration be- 
fore Courts. In R. v. Downes, (1875-1 
QBD 25) it was held that the statutory 
words “wilfully neglects such child” are 
not satisfied by proof of some omission to 
provide . medical aid. In Reg. v. Senior, 
(1899-1 QB 283) while dealing with the 
same expression “wilfully neglects’ oc- 
curring in Section 1 qf the Prevention of 
Cruelty to Children Act, 1894 Lord Rus- 
sel, C. J. expressed that whether the 
words, are taken together or separately, 
the meaning is very clear, that ‘wilfully’ 
means an act done deliberately and inten~ 
tionally, not by accident or inadvertence 
so that the mind of the person who does 
the act can be said to go with it and that 
‘neglect? is the want of reasonable care, 
that is, the omission of such steps as a 
reasonable person would take. While 
dealing with the scope of the expression 
“wilful neglect” occurring in Section 2 of 
the Married Women’s Protection Act, 1922, 
the High Court of Australia in Cooper v. 
Cooper, (65 CLR 162) (Aus) stated that the 
phrase connotes a deliberate and inten- 
tional act of a culpable nature and that 
it imports an Intention to act or omit to 
act in a way which the person charged 
knows, or ought if he is not recklessly 
careless to have known, will amount to 
a breach of duty. P. R.-Ramanatha Iyer 
in his “Law Lexicon” has collected the 
various decisiors interpreting the expres- 
sions “wilful neglect” and “wilful neglig- 
ence’. According to the author the ex- 
pression ‘wilful neglect’ means an act 
intentionally and 
not by accident or inadvertence so that it 
can be said that the mind of the person 
who does the act goes with it, that it im< 


‘plies an intentional and purposeful omis~ 


sion to do a certain act, and that it is an 
even more extreme term than gross and 
culpable negligence. The expression wil- 
ful negligence” according to the author 


‘means a conscious acting or failing 
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to act 
in a reprehensible manner. | a. 
. Oe In Ardeshir Bhicaji v. Agent, 
G. I. P. Ry. Co, Bombay, 54 Mad LT 167 
(AIR 1928 PC 24) the Privy Colrcil 
dealing with the scope of the phrase 
“wilful neglect” occurring in a Railway 
risk note issued under Section 72 of zhe 
Indian Railways Act, 1890 referred to zhe 
decisions in R. v. Downes, (1875-I QBD 25) 
and Reg v. Senior, (1899-1 QB 283) above 
cited and held on the facts of that case 
that though there was ample evidence of 
neglect, there was no evidence or find=ng 
of wilful neglect and that therefore, there 
was no wilful neglect within the mean-ng 
of the risk note. The Supreme Couri in 
R. C. N. Kulkarni v. State, (1954 All LJ 
822) while interpreting the words “wil- 
fully detains” occurring in Section 53 of 
the Post Office Act, 1898 observed that 
the word “wilful” has been used by zhe 
Legislature to mean only such detent.on 
which was deliberate and for some par- 
pose. l 

10. The above decisions clearly 
indicate that the use of the phrase ‘wilful 
negligence’ in Section 71 of the Act is for 
the purpose of. holding a person in 
management liable if he has caused Iss 
to the Society by his intentional and par- 
poseful omission. Therefore, the learned 
Counsel for the petitioners is right in his 
submission that mere negligence, hew- 
ever gross it may be, may not be suffi- 
cient to attract the section, 


11. The question is whether he 


conduct of the Ex-President and Ex-Vize- . 


President in not checking the accounts 
properly then and there when presen-ed 
by the clerk will amount to wilful neglig- 
ence. It has not been established in this 
case, nor is there any finding by the Co- 
operative Tribunal that the negligence 
attributed to the Ex-President and Ex- 
Vice-President was wilful in the sense 
that the omission to check the accounts 
was intentional and purposeful. It is 
true, loss has been caused to the Society 
by misappropriation of its funds by che 
Clerk. But the question here is whether 
the Ex-President and the Ex-Vice-Presi- 
dent are guilty of wilful negligence as 
contemplated by Section 71. A loss can 
be said to be due to wilful neglect if the 
cause for loss has been materially contri- 
buted by it. In this case the Ex-Presi- 
dent and the Ex-Vice-President have de- 
posed that as there was a Secretary su- 
pervising the work of the Clerk they were 
of the view that the -work of. the clerk has 
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been properly supervised by the secre- 
tary and they merely affixed their signa- 
tures to the various statements and books 
of accounts brought before them in view 
of their confidence in the Secretary. It 
is true, if they had wilfully shut their eyes 
to facts which were before them and 
which were sufficient to throw suspicion 
on the conduct of the Clerk or the Secre- 
tary they can to be held to be guilty of 
wilful negligence. In this case, however, 
the methods adopted by the Clerk in the 
process of misappropriation are such that 
It cannot be detected easily. The methods 
adopted are to make payments on forged 
vouchers, to give wrong totals in the ac- 
count books, to make credits to persons 
not entitled and not to credit receipts ac- 
tually received. The fact that the clerk 
has been adopting such methods practi- 
cally from the year 1948 upto 1965 is clear 
from the enquiry report. The accounts of 
the bank have been subjected to de- 
partmental audit annually and persons 
who are specially trained for such audit 
purposes did not detect the misappropria- 
tion made by the clerk all these years, 
and it is only when a special enquiry was 
ordered under Section 65 in relation to 
the bank’s affairs, the modus operandi 
adopted by the Clerk for misappropriat- 
ing the amounts was. known. In these 
Circumstances, the Ex-President and the 
Ex-Vice-President cannot: be expected to 
be able to detect the misappropriations 
made by the Clerk on occasions when the 
account books are produced for their 
scrutiny and signature. Even if normal 
care has been taken by them before sign- 
ing the accounts that would not have 
brought to light the various acts of mis- 
appropriation made by the Clerk, for 
each entry in the account book is sup- 
ported by a voucher even though forged 
and false. It is not as if there was any 
material. which could lead to some suspi- 
Clon against the Clerk and such material 
was overlooked by the Ex-President and 
Ex-Vice-President. 


12. It has been observed by the 
Court of Appeal in In Re National Bank 
of Wales Ltd, (1899) 2 Ch 629: 

“Business cannot be carried on upon 
principles of distrust. Men in responsible 
positions must be trusted by those above 
them as well as by those below them 
until there is reason to distrust them., We 
agree that care and prudence do not in- 
volve distrust, but for a director honest- 
ly himself to be held legally liable for 
negligence in trusting the officers under 
him not to conceal from him what they 
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ought to report to him, appears to us to 
be laying too heavy a burden on honest 
businessmen.” 


The Earl of Halsbury, speaking for the 
House of Lords in Davey v. Cory, (1901 
AC 477) said: 


“The charge of neglect appears to 
rest on the assertion that Mr. Cory like 
the other directors did not attend to 
any details of business not brought before 
them by the General Manager or the 


Chairman and the argument Taises a serl—_ 


ous question’ as to the responsibility of 
all persons holding positions like that of 
directors, how far they are called upon 
to distrust and be on their guard against 
the possibility of fraud being committed, 
by their subordinate of every degree. It 
is obvious, if there is such a duty, it must 
render anything like an intelligent de- 
voluticn of labour impossible. Was Mr. 
Cory to turn himself into an auditor, 
Managing Director, a Chairman and find 
out whether auditors, Managing Direc- 
tors and Chairmen were all alike deceiv- 
ing them.” 


{i is not in dispute in this case that there 
was a Secretary functioning in the Bank 
and it is his duty tc supervise the work 
of the Clerk, and it is a case of negligence, 
if at all, on the part of the Secretary to 
properly supervise the work of the Clerk. 
On the facts of this case, the failure to 
check the accounts cr to detect the mis- 
appropriations made by the clerk cannot 
be said to be due to the wilful negligence 
of Ex-President and Ex-Vice-President. I 
have to, therefore, hold, on the facts of 
this case that no wilful negligence has 
been established on their part. 

13. The learned counsel for the 
bank would brinz' to my notice two deci- 
Sions of this Court Sundaram v. Deputy 
Registrar of Co-operative Societies, (AIR 
1957 Mad 634) and Kuppuswaml Vv. De- 
puty Registrar of Co-operative Society, 
(1967-2 Mad LJ 79) in support of a con- 
tention that mere negligence can be 
brought under the head ‘breach of duty 
occurring in S. 71. In the first case a Divi- 
sion Banch of this Court held that neglig- 
ence to perform their duties by persons oc- 
cupying fiduciary relationship to the So- 
ciety can be brought under the expression 
“breach of trust” occurring In Section 49 
(1) of the. Madras Co-operative Societies 
Act of 1932. The same view has also been 
taken by Kailasam, J. (as he then was) in 
the second decision where it was held that 
the negligence on the part of the Presi- 
dent of a Co-operative Society which has 
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contributed ta a heavy loss incurred by ' 
the Society as a result of the fraudulent 
acts of the manager and the accountant 
can be brought under the phrase ‘breach 
of trust’? occurring in Section 49 (1), and 
therefore action should have been initiat- 
ed under that section instead of under 
Section 51 of that Act. Section 49 of the 
Co-operative Societies Act, 1932 refers to 
only three instances for which a person 
taking part in the management of the So- 
ciety or an cfficer or a servant can be 


proceeded agéinst for levy of surcharge © 


and they are: (1) Misappropriation or (2) 
fraudulent retention of any money or pro- 
perty and (3) guilty of breach of trust in 
relation to the society. Negligence was 
not a separate heac of liability under 
that Section. Therefore, in the above 
two decisions, negligence which amounts 
to breach of a duty was brought under 
the head “breach of trust”. However, Sec- 
tion 71 of the Act of 1961 has set out 
wilful negligence as a new and separate} 
head of lability. When there is a sepa- 
rate head of liabilizy relating to wilful 
negligence in Section 71, it is not possible 
to bring the same under the head breach 
of trust. Otherwise it will defeat the 
legislative intention to treat negligence as 
a separate head of liability, 

14. On a due consideration of the 
matter, I am of the view that the peti- 
tiong have to succeed and the surcharge 
order so far as it relates to Ex-President 
and Ex-Vice-President will have to be 
set aside and it jis accordingly set aside. 
Both the petitions are allowed. There 
will, however, be no order as to costs. 

Petitions allowed. 


-m 
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RAMAPRASADA RAO, J. 
P. Subramaniam, Petitioner v. M. 
Kandasamy, Respondent, 


Civil Revn. Petn. No. 2320 of 1975, 
D/- 23-4-1976.* 

Tamil Nadu Indebted Agriculturists 
{Temporary Relief) Act (10 of 1975), Sec- 
tions 3 and 4 — Proceedings contemplated 
under Section 3 — Application by auction 
purchaser for delivery of possession is not 
a proceeding falling under Section 3 — 
Hence need not be stayed under Section 4. 
(ILR (1955) Mad 1224, Rel. on.) (Para 1) 


=(Against order of Dist. Munsiff, Madurai 
in E. A. No. 643 of 1975, D/~ 19-6-1975). 
ee LA NL ene 


LT/AU/E417/76/SBB/WNG 


‘4977 - Sornathayammal v. 
Cases _ Referred . Chronological Paras 
. ILR :(1955) Mad 1224 1 


‘Miss. S. Urmila Devi, for Petitioner, 


ORDER :— The non-speaking order of 
‘the learned District Munsif, Madurai 
‘Town has to be set aside, The order 
reads: 

“Notice of hearing given. Counter 
filed. Heard, Ex. A-1 marked. Petit.on 
allawed.” 


The petitioner is admittedly a Court auc- 
tion purchaser. He purchased the pro- 
perty in execution of a decree obtained by 
the decree-holder as against the respon- 
dent judgment-debtor. It is not in dis- 
“pute that the auction sale has not been 
set aside in a manner known to law. This 
obviously means that the respondent has 
accepted the public sale as also the title 
of the petitioner to the property which 
was the subject-matter of the Court sale. 
Pursuant to the certificate of title obtein- 
ed by him, the petitioner filed an applica- 
tion for delivery of possession of the pro- 
perty under Order 21, Rule 95, Civil P, C. 
By that time, the Tamil Nadu Indekted 
Agriculturists (Temporary Relief) Act (10 
of 1975) has come to the anvil as a sta~- 
tute. Taking advantage of the provisions 
of this Act, the respondent filed an appli- 
cation under Section 4 (1) of the Act for 
stay of all ‘further proceedings so initicted 
by the petitioner for delivery of posses- 
sion. The District Munsif passed the 
above non-speaking order.’ Though in the 
pattern of agrarain legislation, the Tamil 
Nadu Indebted Agriculturists (Temporary 
Relief) Act, 1975, also has been brought to 
the Statute Book, yet, the purpose is to 
provide temporary relief to the indebted 
agriculturists and the bar of suit and 
applications is with reference to a suit for 
recovery of a debt or as regards an ap~ 
plication for execution of a decree for 
payment of money passed in a suit for the 
recovery of a debt or as regards a suit or 
application for the eviction of the tenant 
on the ground of non-payment of debt, 
The impact over the bar of suits is con~ 
tinued, in Section 4 of the Act, which pro- 
vides for stay of certain proceedings, If 
only says that all further proceedings in 
suits and applications of the nature mena 
tioned In Section 3 in which relief is 
claimed against an agriculturist shall 
stand. stayed until the expiry of an order, 
etc. It cannot, therefore, be contended in 
the instant case that there is a suit or 
application which is enumerated in Sec- 
tion 3 of the Act, nor can it be success- 
fully pleaded that a proceeding in con- 
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nection with the suit or application of the 
nature mentioned in Section 3 is that 
which has heen initiated by the petitioner. 
The petitioner, on the other hand, based 
on his own title paramount, which is not 
even disputed, has filed an application for 
recovery of possession of the property 
purchased by him in a public sale. This 
is certainly not a proceeding within the 


Veerana Thevar 


meaning of Section 3 or Section 4 of the 


Tamil Nadu Act 10 of 1975. Though, of 
course, such proceedings have always 
been understood in legal parlance as a 
proceeding in execution, yet, it would be 
illogical to treat it as an execution pro- 
ceeding in execution of a money decree 
or in a proceeding in which a debt is 
sought to be recovered by a creditor from 
a debtor. I am unable, therefore, to agree 
with Mr Ramanathan, who would say. 
that as such proceedings under Order 21, 
Rule 95, Civil P. C. are understood to be 
proceedings in execution within the mean- 
ing of Section 47, Civil P. C., the further 
proceedings sought for by the petitioner 
Should be stayed. On the other hand, 
there is a direct authority, Govinda v. 
National Paper Co., ILR (1955) Mad 1224, 
in favour of the above view though no 
doubt, arising under the Tamil Nadu In- 
debted Agriculturists (Temporary Relief) 
Act (5 of 1954), Rajamannar, C. J., spoke 
for the Bench and observed that in such 
circumstances the application filed by the 
auction purchaser for delivery of posses- 
sion was not an application for the ex- 
ecution of a decree after a sale had been 
held in execution of such decree and con- 
firmed and a sale certificate has been 
issued to the purchaser. Respectfully 
adopting this view, the order of the lower. 
Court is set aside, and the civil revision 
petition is allowed. There will be no 
order as to costs, 


Revision allowed. 
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P. S. KAILASAM, OFFG, C. J. 
Sornathayammal, Petitioner v, Vee- 
rana Thevar, Respondent. 


= C. R P, No. 1173 of 1973, DJ- 2-4- 
1976.* 





*(To revise order of the Court of the Au- 
thorised Officer (Land Reforms) Madras-2, 
$ 3 C. T. P. No. 237 of 1972, D/- 26-4- 
1973). 
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(A) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), Sections 3 (4), 
4 (5) — Tami] Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act (21 of 1972), 
Section 5 (1) (c) — Restoration of posses- 
Sion under Section 4 (5) — Permissibility 
of — Eviction of tenant In execution of 
order under Section 3 (4) — Order being 
contrary to provisions of Section 5 (1) (c) 
— Order cannot be treated as non est — 
Tenant not entitled to restoration of pos- 
session under Section 4 (5). 


The benefit of being restored to pos- 
session under Section 4 (5) of the Tamil 
Nadu Cultivating Tenants Protection Act, 
is available to persons who have been dis- 
possessed except under the provisions of 
sub-section (4) of Section 3. It does not 
appear that the section contemplated cases 
of persons who would be dispossessed by 
an order under Section 3 (4) but contrary 
to the provisions of Section 5 (1) (c) of 
Act 2 of 1972. 

Where the landowner applied for 
eviction of the tenant on the ground of 
non-payment of rent. the order of evic- 
tion under Section 3 (4) became final and 
landowner was put in possession in eX- 
ecution thereof, the order for delivery of 
possession cannot be treated as non est 
on the ground that it was contrary to the 
provisions of Section 5 (1) (c). There are 
No provisions in the Act 25 of 1955 which 
would enable the tenant to get back pos- 
session on being dispossessed contrary to 
provisions of Section 5 (1) (c) of Act 21 of 
1972 though in pursuance of Section 3 (4) 
of the earlier Act. it is not possible to 
accept the tenant’s contention that Sec- 
tion 4 (5) of Act 25 of 1955 would give 
him such a remedy. Unless such a re~- 
medy is specifically provided for in the 
enactment, the tenani cannot have any 
remedy. (Para 10) 


(B) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), Section 6-BE 
{introduced by Act 6 of 1974) — Restora- 
tion of possession under — Conditions 
precedent, 


The section can be invoked only 
where the cultivating tenant has been 
evicted in execution of an order for evic- 
tion passed under sub-section (4) of Sec- 
tion 3 of the Act and where such order of 
eviction is set aside In revision by the 
High Court. Where the order of eviction 
has not been set aside by the High Court 
but confirmed by it in prior proceedings, 
Ehe finding that delivery of possession is 
` gontrary to the statutory stay under Sec- 
Bon 5 (1) (c) of Tamil Nadu Cultivating 


Sornathayammal v. Veerana Thevar 


A.I. R. 


Tenants Arrears of Rent (Relief) Act, 21 of 
1972 would not bring the case under Sec- 
tion 6-BB of Act 25 of 1955 and-power of 

revision cannot be exercised by High ` 
Court to direct delivery of possession by 
the landowner, (Para 11). 


E. Damodaran for K. Alagiriswami, 
a PRIORE V. Krishnan, for Respon= 
ent, : 


ORDER :— This petition is filed by 
the landowner against the order of the 
Authorised Officer (Land Reforms) Madu- 
rai, in T. C. T. P. No. 237 of 1972, D/- 
26-4-1973 allowing the petition by the 
tenant (Respondent herein) under Sec- 
tion 7 of the Tamil Nadu Act 21 of 1972 
and directing restoration of possession by 
the land-owner to the tenant. 


2. The facts that are necessary for 
disposal of this revision petition are as 
follows:— The tenant was cultivating 
3-51 acres of wet lands belonging to the 
landowner. Due to default in payment of 
rent, the landowner filed a petition under 
Section 3 (4) (b) of the Tamil Nadu Culti- 
vating Tenants Protection Act of 1955 and 
an order of eviction was passed in 
T. C. T. P. No. 163 of 1970, D/- 14-2-1972. 
The tenant took the matter up to the 
High Court and the High Court in C. M. P. 
No. 3819 of 1972 pending C. R. P. No. 823 
of 1972 ordered interim stay directing the 
tenant to deposit a sum of Rs. 5.000/~ into 
the trial Court within one month from 
6-7-1972. This deposit: was not made 
within one month of 6-7-1972 as directed, 
After the expiry of the period the land- 
owner filed an eviction petition on 7-8- 
1972, stating that the tenant has failed to 
comply with the directions of the High 
Court by paying the amount. The Civil 
revision petition itself was subsequently 
dismissed on 23-2-1973. On application 
by the landowner for eviction, notice was 
issued to the tenant for appearance on 
21-8-1972. Though the tenant acknow- 
ledged the notice, he did not appear for 
the hearing on 21-8-1972. The Court in 
E. P. No. .13 of 1972 in T. C. T. P, No, 163 
of 1970 dated 21-8-1972 ordered the evic- 
tion of the tenant and possession was 
taken over by the landlord on 23-8-1972, 

3. Act 21 of 1972 i e. Tamil Nadu 
Cultivating Tenants Arrears of Rent (Re- 
lief) Act, 1972 came into force on 11-8~ 
1972. It may be noted that this was four 
days after the landowner filed his evic- 
tion petition on 7-3-1972. It is the plea 
of Mr. Krishnan, the learned counsel for 
the tenant (respondent herein) that the 
result of the provisions of the Tamil Nadu 
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of 1972 is that there is an absolute 
i a proceedings for a period of E 
months from the date on which the Ac 
came into force, i. €., from 11-8-1972 and 
therefore the order of eviction passed and 
possession taken by the landowner on 
23-8-1972 is non est, and therefore the 
delivery of possession will have to be 
treated as a nullity. 


4. In order to appreciate the con- 
tention, it is necessary to examine a few 


rovisions of the Act 21 of 1972. Section 3 
eo the Act provides certain relief to the 
tenant on payment of arrears of rent. All 
arrears of rent payable by a cultivating 
tenant to the landlord and outstanding on 
the 30th June 1971, shall be deemed to 
be discharged, whether or not a decree or 
order has been obtained therefor, if such 
cultivating tenant satisfies one of the con- 
ditions referred to in the section. We are 
concerned with Clause (ii) which gives 
the benefit of the section if the cultivating 
tenant pays or deposits in the manner 
‘ specified in Clause (b) within six months 
from the date of the publication of this 


Act, or under Clause (iii), he is deemed to - 


have paid or deposited under this Act. 
The effect of the section is that the arrears 
of rent outstanding on 30th June 1971 
would be deemed to have been discharged 
if the condition stipulated in this section 
is fulfilled. Now under Clause (b) a culti- 
vating tenant may either pay the current 
= rent. to the landlord, or deposit in the 
Court or before the competent authority, 
to the account of the landlord, the cur- 
rent rent, or if the rent be payable in 
kind, its market value on the date of de- 
posit. Clause (c) of Section 3 prescribes 
the procedure for a tenant to make a de~ 
posit of the arrears of rent. When the 
arrears of rent is deposited the competent 
authority shall cause notice of the deposit 
to be issued to the landlord and determine 
the current rent arrears and direct the 
cultivating tenant to deposit any further 
sum as due within the period specified in 
Clause (a) (ii). If the arrears of rent are 
paid as directed within the time referred 
to, the cultivating tenant shall be deemed 
to have paid the current rent for the pur- 
pose of this Act. So far as suits or pro- 
ceedings pending on the date of the publix 
cation of the Act for recovery of arrears 
of rent or for eviction of the cultivating 
tenant for non-payment of arrears of rent 
are concerned it is provided under Sec- 
tion 3 (2) that if the cultivating tenanf 
Pays. or deposits or has paid or deposited, 
or is deemed to have paid or deposited 

under the Act, the whole of the current 
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rent and if he applies, the authority may 
pass an order dismissing the suit or pro- 
ceeding, in so far as such suit or proceed- 
ing relates to such recovery or eviction. 
The procedure contemplated for pending 
suit and proceeding is therefore that the 
cultivating tenant should pay the arrears 
of rent or should have paid or deposited 
or deemed to have paid or deposited 
under the provisions of the Act, and apply 
to the Court or competent authority to 
pass an order dismissing the petition for 
recovery of rent or for eviction. It may 
be noted that Section 3 (1) as well as (2) 
enables the cultivating tenant to pay the 
current rent within six months and get 
the arrears of rent discharged.. The con- 
tention of the learned counsel that there 
is absolute stay of all the proceedings is 
based on Section 5 which bars certain 
proceedings for eviction or recovery of 
arrears of rent. Section 5 of Act 21 of 
1972 states as follows :— 


“(1) Until the expiration of a period. 
of six months from the date of the publi- 
cation of this Act— 


(a) No application shall be made for 
the eviction of a cultivating tenant for 
non-payment of any arrears of rent, and 
no suit shall be filed for the recovery of 
Such arrears; 


(b) No suit shall be filed for the 
eviction of a cultivating verumpattamdar 
for non-payment of any arrears of rent.” 

5, Under these two clauses in Sec- 
tion 5 (1), there is absolute bar of pro- 
ceedings for eviction or for recovery of 
arrears of rent within a period of six 
months from the date of the publication 
of the Act, i.e, from 11-8-1972. But. so 
far as the present case is concerned, it is 
admitted that it falls under Section 5 (1) 
(c), which runs as follows :— 


“Subject to the provisions of sub-sec- 
tion (2) of Section 3, all applications for 
the eviction of a cultivating tenant ‘for 
non-payment of any arrears of rent and 
all suits, proceedings in execution of de- 
crees or orders and other proceedings, 
pending before a Court or competent au- 
thority for the recovery of any arrears of 
aa or for such eviction, shall stand stay~ 
e : 9 7 

6. ‘According fo this sub-section 
there will be stay of all applications for 
the eviction of a cultivating tenant for 
non-payment of any arrears of rent and 
all suits or proceedings in execution of 
decrees or orders, pending before a Court 
for the recovery of any arrears of rent or 
for eviction, These proceedings will be 
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stayed subject to the provisions of sub- 
section (2) to Section 3. Thus in a case 
like the present one, when an application 
for eviction of cultivating tenant is pend- 
ing, it is open to the tenant to take ad- 
vantage of Section 3 (2). If the case falls 
under Section 3 (2) there is no absolute 
stay under Section 5 (1) (c), as Section 5 
(1) (c) is subject to the provisions of sub- 
section (2) of Section 3. Sub-section (2) 
of Section 3 enables the tenant in a suit 
or proceeding pending on the date of the 
publication of the Act, IL e., on 11-8-1972, 
for Tecovery of arrears of rent or for 
eviction of the cultivating tenant, to pay 
or deposit or to make a deposit which is 
deemed to be a deposit under the Act, 
the whole of the current rent and to apply 
for dismissal of the petition. In this 
case, the petition for eviction was filed 
on 7-8-1972 and after the Act came into 
force, the matter was taken up on 21-8- 
1972 and as the tenant had not paid the 
money as required or made his appear- 
‘ance, the Court directed delivery of pos- 
session which was taken by the land- 
owner, 


T. A reading of Section 5 (1) (c) 
along with Section 3 (2) makes it clear 
that while all applications and all suits or 
proceedings are stayed for a period of six 
months from the date of the publication, 
the tenant under Section 3 (2) is enabled 
to pursue his remedies for paying the 
current rent and getting his arrears of 
rent wiped out. Apart from the proceed- 
ings contemplated under Section 3 (2), all 
other applications and proceedings are 
stayed, That means no further proceed~ 
ings like execution of the decree for ob- 
taining possession etc. could be taken by 
the landlord. Therefore the order of the 
Court below in the execution petition 
filed by the landowner on 7-8-1972 order= 
ing delivery of possession on 21-8-1972 is 
contrary to the statutory stay provided 
for under Section 5 (1) (c) of Act 21 of 
1972. 

8. Having found that possession 
which was delivered after 11-8-1972 when 
Act 21 of 1972 came into force, namely 
on 23-8-1972, is contrary to Section 5 (1) 
{c), the question arises whether the tenant 
can get back possession, which was taken 
away from him, Two petitions were filed 
by the tenant, one on 7-9-1972. and an- 
other on 6-10-1972, the former under 
Section 4 (1) and (5) of Act 25 of 1955, 
and the latter under Section 7 of Act 21 
of 1972. The lower Court ordered both 
the petitions and directed re-delivery of 
possession of the tenant, The present 
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civil revision petition is filed by the land- 
owner against that common order. 

9, The point that arises for con- 
sideration is whether the order of re- 
delivery passed by the lower Court is 
sustainable in law. So far as the right of 
the Court to direct re-delivery under 
Section 7 of Act 21 of 1972 is concerned, 
that section limits the power of re-deli~ 
very only to cultivating tenants who have 
been evicted from any land on or after 
the Ist March 1972 and before the date 
of the publication of Act 21 of 1972, that 
is 11-8-1972. The dispossession in this 
case being on 23-8-1972 this section will 
not be applicable and therefore the peti-~ 
tion under this section will have to be 
dismissed. 

10. The petition under Section 4 
(1) and (5) of Act 25 of 1955 has to be 
dealt with. Section 4 (1) of that Act pro- 
vides that every cultivating tenant who 
was in possession of any land on 1st De- 


cember 1953 and who is not in possession 


thereof at the commencement of that Act, 
that is on 24th September 1955, will be 
entitled to be restored to such possession, 
This sub-section is not applicable as dis- 
Possession was not during the relevant 
period contemplated under this section. 
The only provision therefore left for the 
tenant is Section 4 (5) of Act 25 of 1955, 
which provides as follows: 

“Any cultivating tenant who after 
the commencement of this Act has been 
evicted except under the provisions of 
sub-section (4) of Section 3 shall be en- 
titled to apply to the Revenue Divisional 
Officer within two months from the date 
of such eviction or within two months 
from the date of coming into force of the 
Madras Cultivating Tenants Protection 
(Amendment) Act, 1956, for the restora~ 
tion to him of the possession of the lands 
from which he was evicted and to hold 
them with all the rights and subject to 
all the liabilities of a cultivating tenant.” 
The benefit of being restored to’ posses- 
sion is available to persons who have 
been dispossessed except under the provi-~ 
sions of sub-section (4) of Section 3. It 
is not denied that the tenant was dis- 
possessed under Section 3 (4). The land~ 
owner applied for eviction of the tenant 
on the ground of non-payment of rent 
and the order of eviction became final. 
The contention for the tenant is that 
though the order became final, the order 
directing delivery of possession was made 
on 21-8-1972 when there was a statutory 
stay of proceedings in execution under 
Section 5 (1) (c) of the Act and that there< 
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fore the eviction order is not in accord- 
ance with Section 3 (4) of Act 25 of 1955. 
It cannot be disputed that the order of 
eviction was strictly according to Section 3 
(4). The remedy provided under Sec- 
tion 4 (5) is that the tenant would be en- 
titled to redelivery of possession if he had 
been evicted except under the provisions 
of Section 3 (4). As already stated, the 
‘order of eviction was under Section 3 (4), 
but dispossession was not in accordance 
with Section 5 (1) (c) of Act 21 of 1972. 
It does not appear that the section con~ 
templated cases of persons who would be 


dispossessed contrary to the provisions of. 


Section 5 (1) (c). There is no breach of 
the order of eviction under Section 3 (4): 
Tt is submitted by the learned counsel for 
the tenant that as possession was granted 
contrary to Section 5 (1) (c). the order of 
delivery of possession should be treated 
as non est and the tenant should be put 
back in possession. It is not possible to 
treat the order as non est for in pursuance 
of the order, the landowner was puit in 
possession and she is in fact in possession. 
There are no provisions in the Act which 
would enable the tenant to get back pos- 
session. It is not possible to accept the 
tenant’s contention that Section 4 (5) of 
Act 25 of 1955 would give him such a re- 
medy. Unless such a remedy is specifi- 
cally provided for in the enactment, the 
tenant cannot have any remedy. 

11. Finally, the learned counsel 
for the tenant submitted that as per Sec- 
tion 6-BB of Act 25 of 1955, which. was 
introduced by Act 6 of 1974, this Court 
has ample powers to restore possession to 
the tenant. That section provides that 
where any cultivating tenant has been 
evicted in execution of an order for evic- 
tion passed under sub-section (4) of Sec- 
tion 3, and where such order of eviction 
is set aside in revision by the High Court, 
the High Court shall direct restoration to 
such cultivating tenant of the possession 
of lands from which he was evicted. In 
this case, the cultivating tenant was evict- 
ed in execution of an order passed under 
sub-section (4) of Section 3. The order 
of eviction has not been set aside by the 
High Court. In fact, the order of evic- 
tion was confirmed by the High Court in 
prior proceedings. The finding that de- 
livery of possession is contrary to the 
statutory stay under Section 5 (1) (c) of 
Act 21 of 1972 would not bring the case 
under Section 6-BB of Act 25 of 1955 and 
the power of revision cannot be exercised 
by this Court to direct delivery of pos- 

session by the landowner, 
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12. The result is, the landowner’s 
petition for revising the order of the 
lower Court is allowed and she is direct- 
ed to be put back in possession by the 
tenant. Time for delivery of possession ` 
is three months from this date. There 
will be no order as to casts. 

Appeal allowed, 
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KAILASAM OFFG, C. J. AND 
BALASUBRAHMANYAM, J. 


The Shipping Corporation of India 
Ltd., Appellant v. The Metal Box Co. of 
India Ltd. and another, Respondents. 

0O. S. A. No. 57 of 1972, D/- 17-3-: 
1976.* 


Carriage of Goods by Sea Act (1925), 
Art. IV, Section 2 (c) — “Perils, dangers 
and accidents of the Sea or other navig- 
able waters” — What constitute. (Decision 
of N. S. Ramaswami J, in C. S. 3 of 1968 
(Mad), Reversed). 

The suit in damages was filed on the 
ground that damage to the goods was 
caused while the goods wera carried by 
the ship, and it was alleged that defen- 
dant had not taken proper and sufficient 
care of the goods. The defence to the 
suit was that the damage was caused due 
to the perils, dangers and accidents of 
the sea or act of God. 

Held that it is not necessary that 
damage should be occasioned by extra- 
ordinary violence of the wind or waves 
and it Is enough if there is an accidental 
incursion of sea water into the vessel in 
a manner where sea water is not expected 
to enter in the ordinary course of things 
and there is consequent damage to the 
goods. The evidence on record shows that 
there was heavy weather and rough sea, 
and the vessel was rolling and pitching 
moderately and sometimes heavily and 
there was pounding and straining due to 
rough sea and swell, during the voyage. 
So it cannot be said that the damage was 
caused not due to peril of the sea. Hence 
defendant is not liable on damages. (Deci- 
sion of N. S. Ramaswami J. in C S. No. 3 
of 1968 (Mad), Reversed). AIR 1941 PC 
68, Foll and Case Jaw discussed. 

(Paras 3 & 4) 

The words ‘perils, dangers and acci- 
dents of the sea or other nevigable 


*(Against order of N. S. Ramaswami J., 
in C. S. No. 3 of 1968). 
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waters” in Section 2 (c) are wide enough, 
if not broader than the words “perils of 


sea”, (Para 6) 
Cases Referred: Chronological Paras 
(1944) 1 All ER 341 = 60 LT 201 5 
AIR 1941 PC 68 = 1941 AC 55 3,4,5,6 
(1921) 1 AC 615 = 90 LJ KB 699 > 3 
(1887) 12 AC 484 = 36 LJ QB 626 3,5 
(1887) 12 AC 503 = 56 LJP 116 3,5 


(1887) 12 AC 518 = 57 LJ QB 24 3,9 
(1875) 32 LT 847 = 2 Asp MLC 598 5 


KAILASAM, OFFG. C. J. :— This ap- 
peal is preferred by the defendant in 
C. S. 3 of 1968, the Shipping Corporation 
of India Ltd., against the judgment and 
decree of N. S. Ramaswami J. That was 
a suit filed by the Metal Box Co. of India 
‘Ltd., for payment of a sum of Rs. 23,769, 
with interest. The plaintiff imported cer- 
tain quantity of tin plates from Japan. 
The gaods imported had been insured 
with the New Zealand Insurance Co. Ltd., 
which is the second plaintiff in the suit. 
When the ship arrived at the Madras Port 
on 30-12~1966, it was found that the 
consignment of the plates were wet. A 
survey was made and it was found that 
quite a number of tin plates were 
damaged. After the surveyor’s report, the 
first plaintiff made a claim for damages 
to the extent of Rs. 1,238,769. The Insurer, 
the second. plaintiff, accepted the claim 
of the first plaintiff and paid the said 
amount. The suit for recovery of the 
Said amount is based on the ground that 
the damage to the goods being while the 
goods were carried by the ship, it was due 
to the fact that the defendant had not 
taken proper and sufficient care of the 
goods. The defence to the suit is that the 
damage was due to perils, dangers and 
accidents of the sea or act of God. Ac- 
cording to the defendant sea water had 
entered the particular hatch in which the 
cargo had been loaded and such entry of 
sea water was possibly through storm 
valve cover. The learned Judge framed 
seven issues, the Important one being 
issue No. 2, which is as follows— 


“Was the damage due to peril of the 
sea, and if so, is the defendant liable for 
the same ?” 

The learned Judge has referred to the 
evidence of D. W. 2, who deposed to the 
effect that the fracture of the overboard 
discharge valve cover on scupper would 
not normally occur and that would hap- 
pen only under very exceptional circum- 
stances by force of the sea, and is of 
opinion that it is not of much help. The 
learned Judge did not place much reliance 
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on the clearance certificate granted to the 
vessel at the port from which it last sailed 
stating that the vessel was sea-worthy, 
The learned Judge observed that D. W. 2 
in cross-examination conceded that the 
Mercantile Marine Department issues the 
Clearance certificate merely on the basis 
of the records communicated by the Mas- 
ter of the ship and without the depart- 
mental people making an inspection of the 
ship before issuing the clearance certifi- 
cate. At this. stage, we may say that we 
are unable to reject the clearance certifi- 
cate and agree with the learned Judge 
that the vessel was not-sea-worthy. We 
would take into account the evidence of 
D. W., 2 that the fracture of the overboard 
discharge valve cover on scupper would 
not normally occur and that could happen 
only under very exceptional circumstances 
by force of the sea. Apart from the evi- 
dence of D. Ws. 1 and 2, the learned 
Judge referred to the log book of the 
vessel, Ex. D-7. Against the dates 14-12- 
1966, 15-12-1966 and 17-12-1966, the log 
book entries show that the vessel was 
rolling and pitching moderately and 
sometimes heavily, that there was pound- 
ing and straining due to rough sea and 
swell and that hold vents were being at- 
tended to, but such an attention was res- 
tricted due to continuous drizzle etc, On 
arrival of the ship at Madras Port, the 
Chief Officer of the vessel informed the 
Captain that sea water was leaking into 
the tunnel recess from the flange of scup- 
per pipe located between frames Nos, 12 
and 13 of the stud. The report of the 
surveyor that sea.water had found access 
during the voyage between Wakamatau 
and Madras via Singapore is accepted bv 
all parties concerned. In Ex. P-19, the 
survey report it is stated that the cause 
for the damage was contact with salt 
water. The surveyor recommended that 
storm valve situated between frames Nos. 
18 and 19, through which it was feared 
that sea water might have found an entry 
in No. 5-L hold ‘should be fitted with new 
cover and stud in place of cover which 
was cracked and stud which was broken 
and valve should be blanked till perma- 
nent repairs can be carried out in Bom- 
bay at which place the lower hold will 
be free of cargo. The learned Judge, on 
the entries found in the log book, came 
to the conclusion that It is fairly clear 
that there was difficulty in respect of the 
overboard discharge valve In hatch No. 5 
and that it was possible that sea water 
had entered through its valve cover. But, 


according to the learned Judge, it is not 
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possibe to hold from the evidence on re~ 
cord that water should have entered the 
hatch only through the abovesaid valve 
and by no other means. As the defendant 
has not chosen to place any reliance re- 
garding the examination of the vessel at 
Bombay port at a later point of time, the 
learned Judge drew an adverse inference 
against the shipping company. The 
learned Judge proceeded to observe that 
there was nothing to show that water 
could not have entered the hatch as a re- 
sult of the hatch not having been proper- 
ly closed, as there was no entry anywhere 
that the hatch was found properly closed 
before it was opened. Here again, we are 
unable to accept the view of the learned 
Judge that water would have entered the 
hatch as a result of the hatch not heving 
been properly closed, for, there is hard- 
ly any evidence to that effect. 


2. Regarding the question of law, 
the learned Judge proceeded to state as 
follows— 

“Assuming that the entire damage to 
the goods was only due to sea water en- 
tering the hatch as a result of one stud 
holding storm valve cover was broken 
and storm valve cover was cracked and 
storm valve flap was in closed position, as 
claimed in the written statement, still the 
question is whether it is due to perils of 
sea or act of God, as contended by the 
defendant.” 


The learned Judge found that there was 
no proper pleading to the effect that there 
was heavy weather or rough sea during 
voyage resulting in the damage. The 
‘learned Judge may not be correct in his 
reading of the pleadings. In the written 
statement in paragraph 14 it is stated that 
during the voyage in question the vessel 
had experienced heavy weather and rain, 
in respect of which protest was noted by 
the Master at Madras. The position of 
law, according to the learned Judge, is 
that it is necessary for the defendant to 
prove that the damage was due to the 
act of God,.or it must have occurred in- 
dependently of human action and man 
must have been purely passive and it must 
have been an event which the ship owner 
could not have avoided or guarded against 
by any means which he could reascnably 
be expected to use. The learned Judge 
further found that even the log book en- 
tries did not show that there was any 
violent storm during voyage and that all 
that was stated was that there was heavy 
weather and rough sea. The learned 
Judge was of the view that heavy wea- 
ther or rough sea is nothing abnormal in 
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a sea voyage and they are normal inci- 
dents of such voyage and that, in the cir- 
cumstances, the damage to the goods was 
not due to perils of the sea or act of God 
as claimed by the defendant. 


3. We find ourselves unable fo ac- 
cept the view taken by the learned Judge 
on the question of law. The position is 
stated by Scutton in his book ‘Charter 
Parties and Bills of Lading’ at page 224, 
Article 84, under the heading ‘Perils of 
the Sea’ thus :— 


“Any damage to the goods carried 
caused by sea-water, storms, collision, 
stranding, or other perils peculiar to the 
sea or to a ship at sea, which could not 
be foreseen and guarded against by the 
shipowner or his servants as necessary or 
probable incidents of the adventure.” 
This view has been subsequently modified 
and the requirement of unforeseen hap- 
penings is not insisted upon. The leading 
case on the point is Canada Rice Mills 
Ltd. v. Union Marine and General 
Insurance Co., 1941 AC 55 = (AIR 1941 
PC 68). The Privy Council in that case 
had to consider the purport of the words 
‘perils of the sea’. In that case, a ship 
was carrying a cargo of rice. On arrival 
at the port of discharge, it was found 
that the rice had heated, and on a claim 
by the appellants in that case under the 
Policy to recover loss sustained, the spe- 
cial jury found that the rice was damaged 
by heat caused by the closing of the cowl 
ventilators and hatches from time to time 
during the voyage. It was also found that 
such closing was the proximate cause of 
the damage and that the weather and sea 
during the time the ventilation was closed 
were such as to constitute a peril of the 
sea. At page 67 the Privy Council refer- 
red to the view of the reasoning of Sloan 
J. A, who was of the view that there 
was no peril of the sea because, in his 
opinion, the weather encountered was 
normal, and such as to be normally ex- 
pected on a voyage of that character and 
that there was no weather bad enough to 
endanger the safety of the ship if the 
ventilators had not been closed. The 
Privy Council holding that these were nof 
the true tests, observed that where there 
is an accidental incursion of sea water 
into a vessel at a part of the vessel, and 
in a manner, where sea water is not ex-: 
pected to enter in the ordinary course of 
things, and there is consequent damage to 
the thing insured, there is prima facie a 
loss by perils of the sea. In coming to 
that conclusion the Privy Council referred 
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to the decisions in Wilson Sons and Co. v 
Owners of Cargo Par the Xantho, (1887) 
12 AC 503, Hamilton Fraser and Co. v. 
Pandoff and Co., (1887) 12 AC 518 (527), 
and Thames and Mersey Marine Insurance 
Co. v. Hamilton Fraser & Co., (1887) 12 
AC 484 (502). The decision in Wilson 
Sons and Co. v. Owners of Cargo Par the 
Xantho, (1887) 12 AC 503 was cited with 
approval as authcrity for the meaning of 
the words ‘perils of the sea’ and the Privy 
Council extracted the following passage 
at page 68 of the report :— 


“The purpose of the policy is to se- 
cure an indemnity against incidents which 
may heppen, not against events which 
must happen. It was contended that those 
losses only were losses by perils of the 
sea, which were occasioned by extra- 
ordinary violence of the wind or waves. 
I think this is too narrow a construction 
of the words, and it is certainly not sup- 
ported by the authorities, or by common 
understanding.” 


In Hamilton Fraser and Co., v. Pandoff 
and Co., (1887) 12 AC 518, where a 
had ynawed a hole in a pipe, whereby 
sea-water entered and damaged: the cargo, 
there was no suggestion that the ship was 
endangered, but the damage to the cargo 
of rice was held to be due to a peril of 
the sea. There are many contingencies 
which might let the water into the ship 
besides a storm and, in the opinion of Lord 
Halsbury in the case cited above, any ac- 
cident that should do damage by letting 
in sea into the vessel should be one of the 
risks contemplated. It is clear therefore 
that it is not necessary that damage should 
be occasioned by 2xtraordinary violence 
of wind or waves and it is enough if there 
is an accidental incursion of sea-water into 
the vessel in a manner where sea-water is 
not expsacted to enter in the ordinary 
course of things and there is consequent 
damage to the thing insured. In Mown- 
tain v. Whittle, 1921-1 AC 615, which is 
referred to by the Privy Council, a house 
boat, the seams of which above the water 
line had become defective, was towed in 
fine weather and in closed water in order 
to be repaired. A powerful tug was em- 
ployed, and this caused a bow wave so 
_high as to force water up into the defec- 
tive seams. There wes no warranty of 
sea-worthiness. According to Lord Sum- 
mer, sinking by such a wave seems to be 
a fortuitous casualty: whether formed by 
passing steamers or between tug and tow, 
it was beyond the ordinary action of wind 
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and wave, or the ordinary incidents of 
such towages, In summing up, the Privy 
Council stated that it could not be predi- 
cated that where damage was caused by 
a storm, even though its incidence or 
force was not exceptional, a finding of 
E by perils of the sea may not be justi-~ 
e 

4, The law therefore, is very clear 
that the loss need not be due to extra- 
ordinary violence of the wind or waves 
and in this case there was heavy weather 
and rough sea, and the vessel was rolling 
and pitching moderately and sometimes 
heavily and there was pounding and 
straining due to rough sea and swell, as 
evident from the entries in the log book 
Exhibit D-7. Hence, the decision in 
Canada Rice Mills Ltd. v. Union Marine 
and General Insurance Co., 1941 AC 55 = 
(AIR 1941 PC 68) would apply to the facts 
of the present case. 


De This decision was followed in 
Meter and Co. Ltd. v. Licences and Gene- 
ral Insurance Co. Ltd., (1944) 1 All ER 
341. In the later case, a consignment of 
china clay on its voyage from Liverpool 
to Bombay via the Cape of Good Hope 
was found damaged due to contact with 
other cargo in the vessel. The log en- 
tries, while the vessel was rounding the 
Cape, showed that she encountered 
‘strong wind’, ‘rougk seas’ and ‘swell’ and 
the vessel was described, at different 
times, as ‘plunging’, ‘pitching heavily’ and 
‘labouring and straining heavily’. It was, 
however, common ground that this wea~ 
ther was such as was normally to be ex- 
pected on a voyage round the Cape at the 
material time. Upon this it was argued 
that there was nothing abnormal or un- 
expected in the weather experienced on 
such a voyage, that there was nothing 
fortuitous in what occurred, and that the 
damage was solely due to the ordinary 
action of wind and waves and there was 
no peril of the seas. Repelling this con- 
tention and referring to the three cases 
of the House of Lords reported in 12 Ap- 
peals Cases ((1887) 12 AC 503, (1887) 12 
AC 518 and (1887) 12 AC 484) and the 
later decision of the Privy Council in 
Canda Rice Mills v. Union Marine and 
General Insurance Co., 1941 AC 55 = (AIR 
1941 PC 68), Tucker, J. as he then was, 
observed thus— 

“I think it is clearly erroneous to say 
that because the weather was such as 
might reasonably be anticipated, there can 
be no peril of the seas. There must, of 
course, be some element of the fortuitous 
or unexpected to be found somewhere in 
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the facts and circumstances causing the 
loss, and I think such an element exists 
when you find that properly stowed cass, 
in good condition when. loaded, have be- 
come stoved in as a result of the stran- 
ing and labouring of a ship in heavy wea- 
ther”, 

Tucker J. also relied on an early case, 
The Catharine Chalmers case (1875) 32 
LT 847 decided in 1874, observing that 
its correctness on this point had never 
been questioned. In the earlier case, zhe 
evidence before the Court was that dur- 
ing the voyage the vessel in question met 
with ‘bad weather’ and although not bad- 
ly damaged, the ship ‘strained’ very 
heavily. On this evidence, it was argued 
that there were no ‘extraordinary’ perils 
affecting the ship and cargo. It was far- 
ther urged that ‘straining’ was an ordi- 
nary peril which every ship must undergo 
and which is contemplated by a skip- 
owner as one of the contingencies of 
every voyage and it is a contingency 
against which the ship-owner was bcund 
to provide. Rejecting this contention and 
finding that the damage was caused by 
the peril of the sea, the Court observel— 


“I am unable to draw a distinction 

forced upon me between ordinary and 
extraordinary perils. In truth it may be 
said that the way in which the cargo was 
stored was more or less a cause of the 
damage; but I am of opinion that the evi- 
dence shows that the cargo was towed in 
the ordinary way, and if the bad weather 
had not occurred, and the straining rad 
not taken place, the cargo would, I think, 
have arrived without damage, and, corse- 
quently, the proximate cause of the 
damage must be taken to have been the 
perils of the seas,” 
In the present case, the rights of parties 
are governed by Art. IV, sub-section (2) 
(c) of the Schedule to the Indian Carriage 
of Goods by Sea Act, 1925. The Article 
runs as follows— 


"2. Neither the carrier nor the ship 
Shall be responsible for loss or damage 
arising or resulting from — (a) wc. cco s 
(b) (c) perils, dangers, and azci- 
dents of the sea or other navigeble 
waters.” 

6. Thus, the words are wide 
enough, if not broader than the words 
which the Privy Council was construing 
in Canada Rice Mills Ltd. v. Union Marine 
and General Insurance Co., 1941 AC 5E = 
(AIR 1941 PC 68). We, therefore, tind 
that the view of the learned Judge is 
erroneous, We allow the appeal and dis- 
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miss the suit with costs. In this view, il 
is unnecessary to go into the quantum of! 
damages, a 
; a Appeal allowed. 
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KAILASAM, C. J. AND BALASUBRA-~ 
MANYAM, J. 

Mount Mettur Pharmaceuticals (P.) 
Ltd., Appellants v. Dr. A. Wander, Res- 
pondent. 


Letters Patent Appeal No. 5 of 1974, 
D/- 21-7-1976.* 


Trade and Merchandise Marks Act 
(1958), Ss. 12 (1), 11 — Effect of — No 
deceptive similarity between applicant’s 
mark and opponent’s. mark — Decision of 
Asst. Registrar refusing to register, held 
to be erroneous. 


A made an application for registra» 
tion of a trade mark consisting of the 
word ‘Asthmix’ in Part A of the Regis- 
ter in Class 5 in respect of a designation 
of goods reading ‘Pharmecettical prepa- 
ration for the treatment of Asthma’ A 
notice of opposition was lodged by B on 
the ground inter alia that the opponents 
were the proprietors in India of the trade 
mark ‘asmac’ registered under Cl. 5 in 
respect of pharmaceutical preparation for 
the treatment of asthma, The Assistant 
Registrar dismissed the application after 
finding that there was a real tangible 
danger of confusion in the minds of the 
public. On appeal by A, the single Judge 
while finding that the marks were ad- - 
mittedly not identical, held that there 
was No visual similarity between the two 
competing marks and the phonetical test 
alone had to be applied to this case. He 
also held that A was not entitled to regis- 
tration under S, 12 (8) and thus dismiss~ 
ed the appeal. On latters patent appeal. 

Held (1) that the effect of Ss. 11 and 12 
was that the mark should not be regis- 
tered, if the use of it would ‘be likely to 
deceive or cause confusion and the goods 
were deceptively similar, The finding of 
the single Judge would rule out any de- 
ceptive similarity or use of which would 
likely deceive or cause confusion. 

(Para 6) 

(2) that the primary tests were that 
the words should be judged by their look 


*(Against judgment of Ganesan J. in 
A, A. O. No. 329 of 1966, D/- 30-7-1971.) 
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and by their sound. There was no. simi- 


larity in the goods by their look in the 
present case, ‘Asthmix’ and ‘asmac’ wera 


not similar in sound and were not likely 
to confuse any person, These medicines 
were schedule H drugs and could only 
be dissensed on the prescription of the 
medical practitioner. There was no de- 
ceptive similarity between the two marks 
and the Assistant Registrar was in error 
in refusing to register. As such the deci- 
sion of the Asst. Registrar must be inter- 
fered with. A’s mark must be registered 
under S. 12 (1). (Para 8) 
Cases Referred: Chronological Paras 
(1906) 23 RPC 774 7 

© R. G, Rajan and N, Venkataraman, 
for Appellant; V, Swaminathan, for Res- 
pondent. 

KAILASAM, C. Ju— This appeal -is 
preferred by Mount Mettur Pharmaceuti~ 
cals (P.) Ltd., againsi the judgment of 
Ganesan J, in A. A. O. 369 of 1966, dis- 
missing the appellant's application to re- 
gister his trade mark. 

2. The appellent made an appli- 
cation for registration of a trade mark 
consisting of the word ‘Asthmix’ in Part 
A of the Register in Class 5 in respect of 
a designation of goods, which, after am- 
endment, read ‘Pharmaceutical prepara- 
tion for the treatment of Asthma’. A no- 
tice of opposition was lodged by the first 
respondent under S. 21 of the Trade and 
Merchandise Marks Act, 1958. The main 
grounds of opposition were that the op- 
ponents are the proprietors in India of 
the trade mark ‘Asmac’ registered under 
* Ci, 5 in repect of pharmaceutical prepa- 
ration for the treatment of asthma, that 
by long and extensive user the said 
trade mark had become exclusively as- 
Sociated by the trade and the public in 
India with them and had acquired a great 
reputation, thet the appellant's trade 
mark is deceptively similar to theirs, 
that the appellants mark did not qualify 
for registration under Section 9 of the 
Act and that in view of the deceptive si- 


milarity, the appellant’s application 
should be rejected. 
3. The Assistant Registrar of 


Trade Marks found that ‘there was a real 
tangible danger of confusion in the minds 
of the public, He also found that this is 
not a case where registration under S. 12 
(3) of the Act should be given. In the 
result, he dismissed the application with 
costs of the opponents, 

4, On appeal by the appellant, 
Ganesan J. while finding that the marka 


are admittedly not identical, held that 
there was no visual similarity between 
the two competing marks and the phone- 
tical test alone has to be applied to this 
case. In applying the phonetical test the 
learned Judge found that the persona 
who may be deputed for buying ‘these 
medicines are mostly Indians and that 
their pronunciations of _the English 
words are not likely to be perfect and 
Proper and that these words are likely to 
be pronounced in various manners dif- 
fering from State io State and from loca~ 
lity to locality depending upon the lan- 
guage used by the customers and their 
State of literacy, According to the learn- 
ed Judge, the chances of confusion will 
be very little, but the customers are not 
likely to hail only from the group of 
literate persons well versed in English 
language, The learned Judge upheld tha 
conclusion arrived at by the Assistant 
Registrar that the confusion among tha 
public as regards the trade origin of 
these competing goods cannot be ruled 
out. He also held that the.appellant is 
not entitled to registration under Sec. 13 
(3) of the Act. Agreeing with the Regis- 
trar, the learned Judge dismissed the 
appeal, 

5. The appellant asked for regis- 
tration of the mark consisting of the 
word ‘Asthmix’ in Part A of the Register 
in class 5 in respect of Pharmaceutical 
preparation for the treatment of asthma. 
The appellant’s medicine is packed in 
folders and bottles covered by a carton. 
The respondent’s: mark is registered with 
the word ‘Asmac’ in class 5 in respect of 
Pharmaceutical preparation for the treat- 
ment of asthma. The packing is in 
a small carton consisting of 20 tablets, 
whereas that of the appellant is in fold- 
ers consisting of ten tablets and in bottles 
for the liquid form. There is absolutely 
no similarity and no purchaser, whether 
intelligent or unwary could mistake one 
medicine for the other. This is the find- 
ing of the Assistant Registrar, though’ not 
in such specific words, After discussing 
the question of similarity, the Assistant 
Registrar observed— 


“At first blush, I thought that such 
an, objection would not be available to 
the opponents.” 


The learned Judge also found that the 
marks are admittedly not identical and 
there is no visual similarity between 
the two competing marks. We have no 
hesitation in accepting these findings and 
holding that there is no similarity what- 
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soever between the two products, It is 
also the admitted case of the parties, 


6. It was urged that the words 
are deceptively similar. Section 11 of the 
Act states that a mark, the use of which 
would be likely to deceive or cause con- 
fusion, shall not be registered as a trade 
mark, Section 12 (1) provides that save aa 
provided in sub-section (3), no trade 
mark shall be registered in respect of 
any goods or description of goods which 
is identical with or deceptively similar to 
a trade mark which is already registered 
in the name of a different proprietor in 
respect of the same goods or description 
of goods, The words ‘deceptively similar’ 
are defined in Section 2 (1) (d) as ‘a mark 
shall be deemed to be deceptively similar 
to another mark if it so nearly resembles 
that other mark as to be likely to deceive 
or cause confusion’, The effect of Sections 
11 and 12 is that the mark shall not be 
registered, if the use of it would be like- 
ly to deceive or cause confusion and the 
goods are deceptively similar. The find- 
ing which we have already recorded 
would rule out any deceptive similarity 
or use of which would likely deceive or 
cause confusion. In spite of this finding, 
which in fact is not disputed, we would 
proceed to consider whether the order 
refusing registration by the Assistant Re- 
gistrar and the learned Judge should be 
set aside, 


7. The main ground on which the 
Assistant Registrar, whose opinion was 
accepted by the learned Judge, refused 
to register the trade mark is that there 
is phonetical similarity, The drugs are 
‘Asthmix’ and ‘Asmac’. At the first blush 
or on the first impression there could be 
no difficulty in coming to the conclusion 
that there is no similarity. But we have 
been taken through a number of deci- 
sions by both sides, each supporting its 
own stand, It may be frankly stated that 
it is difficult to deduce any principle of 
law from these decisions. The decisions 
have been rendered on the facts of the 
case and sometimes appear to be irrecon- 
cilable. In the circumstances, we would 
follow the principles laid down in Hals= 
bury’s Laws of England, Vol. 38, Simonds 
Edn. and by Lord Parker in Pianotist Co. 
Ltd., application 1906-23 RPC 774. In 
Halsbury’s Laws of England, Vol, 38 at 
page 586, it is stated— 


“Thus, in the case of applications for 
registration of trade marks and in oppo- 
sitions thereto, the onus is on the appli- 
cant to satisfy the Registrar that 


-who may buy the 


the. 


M. M, Pharmaceuticals v. A. Wander (Kailasam C. J.) [Prs. 5-8] Mad. 107 


trade mark applied for is not likely to 
deceive or cause confusion.” 
As regards resemblance, it is stated that 
it is a question of fact, The author ob-. 
serves— . 
"Whether or not any degree of re- 
semblance likely to deceive or cause con- 
fusion exists, is a question of fact for the 
tribunal or court to decide upon the evi- 
dence in each case and is not a matter for 
witnesses, What degree of resemblance is 
likely to deceive or cause confusion in 
any instance is incapable of definition 
a priori and the observations of Judges 
upon other and quite different facts ara 
usually of little help.” 
We resist from getting confused by refer- 
ring to various decisions which deal with 
the particular trade mark under contest 
and would confine ourselves mainly to 
the facts of the case. In the oftquoted de- 
cision in Pianotist Co. Ltd.’s application, 
1906-23 RPC 774, 777, Lord Parker has 
laid down the tests as follows— 


“You must take the two words, you 
must judge of them, both by their look 
and by their sound. You must consider 
the goods to which they are to be appli- 
ed. You must consider the nature and 
kind of customers who would be likely ta 
buy those goods. In fact, you must consi- 
der all the surrounding circumstances 
and you must further consider what is 
likely to happen if each of those trade 
marks is used in a normal way as a trade 
mark for the goods of the respective own- 
ers of the marks. If, considering all those 
circumstances, you come to the conclusion 
that there will be a confusion that is to 
say, not necessarily that one man will be 
injured and the other will gain illicit 
benefit, but that there will be a confusion 
in the mind of the public which will 
lead to confusion in the goods then you 
may refuse the registration, or rather you 
must refuse the registration in that case.” 


8. . The primary tests are that the 
words should be judged by their look and| : 
by their sound. There is no similarity in 
the goods by their look in the present 
case. ‘Asthmix’ and ‘Asmac’ in our view 
are not similar in sound and are not likely 
to confuse any person, The reason given 
by the learned Judge is that the person 
medicine such as 
nurses, compounders and other laymen 
in charge of the hospital and similar in- 
stitutions are mostly Indians and that 
their pronunciations of the English 
words are not likely to be perfect and 
proper, It may be stated here that this 
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medicine can be dispensed only on the 
prescription of the doctors: According to 
the learned Judge, the customers are not 
likely to hail only from the group of 
literate persons well versed in English 
language, The learned Judge expressed 
the view that orders for the preparation 
of the drug ‘asmac’ are placed over the 
telephone and are indistinctly heard over 
and that written prescriptions are mis 
spelt or badly written, He felt that nur- 
ses, compounders and lay people in 
charge of the hospital and similar insti- 
tutions may place orders orally or across 
the counter or over the phone, which may 
lead to some confusion. With respect, we 
do not accept these as proper tests. These 
medicines are schedule H drugs and can 
only be dispensed on the prescription of 
the medical practitioner, 


Before the Assistant Registrar and the 
learned Judge, the appellant stated that 
he would be satisfied. if the registration 
of the word ‘asthmix’ is confined to the 
drug which contained any of the drugs 
mentioned in schedule H. The question of 
an innocent and unwary purchaser walk- 
ing to the shop and purchasing the medi- 
cine without a prescription does not 
arise, The medicine has to be dispensed 
on the counter on the prescription of the 
doctor. One can expect a compounder to 
dispense the medicine properly unless he 
is grossly negligent, for which contin- 
gency the trade mark law cannot give 
any protection. When a person authorised 
under the Act, namely, doctor, nurse or 
a compounder deputed by the hospital or 
similar institutions, goes to a pharmacy 
for buying the medicines, it is presumed 
that he is sufficiently informed as not to 
mistake one medicine for the other, when 
there is no similarity between the two 
drugs, It is farfetched to say that these 
persons are defective in the pronuncia- 
tion of the English words making it pos- 
sible that they would mix up between 
_ ‘Asthmix’ and ‘asmac’, We are aware of 

the fact that in the case of pharmaceuti~ 
cal drugs, the court should be careful not 
to permit any room for confusion, The 
possibility of confusion is for a normal 
buyer or even an unwary purchaser and 


- not for fools and idiots. 
On a consideration of the entire facts. 


of the case, we are satisfied that there is 
no deceptive similarity between the two 
marks, We are also satisfied that the 
Assistant Registrar was in error in re- 
fusing to register. It was contended that 
the decision of the Assistant Registrar 
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should not be lightly interfered with by 
this. court. If two views are possible and 
the Assistant Registrar has taken one 
view, the court would be reluctant to 
interfere with his discretion, But in al 
case where the court is convinced that 
the Assistant Registrar is in error in re- 
fusing to register the trade mark on the 
ground that there is deceptive similarity 
between the two marks, it is the duty of 
the court to interfere. It is not necessary 
to go into the question whether the mark 
should be registered under Section 12 (3)| 
of the Act, as we are satisfied that it 
should be registered under Section 12 (1). 
in the result, the appeal is allowed and 
the Assistant Registrar is directed to re- 
gister the trade mark under Part A of 
the Register in Class 5 as prayed for. 
There will be no order as to costs. 
Appeal allowed. 
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SURYAMURTHY, J. 

Chidambaram, Petitioner v, Kalidas 
and others, Respondents. 

Civil Revn, Petn. No, 2630 of 1975, 
D/- 25-3-1976,* l 

Civil P. C. (1908), Order 9, Rule 13 — 
Ex parte decree —- Defendant absent on 
date of hearing of suit —. Court decreeing 
suit under O, 17, R. 3 instead of proceed- 
ing under O. 17, R. 2 by setting defendant 


. ex parte — Decree passed is ex parte de- 


cree — Application under O. 9, R. 13 
maintainable, AIR 1948 Mad 80 and AIR 
1947 Mad 378, Relied on, (Para 3) 
Cases Referred: Chronological Paras 
AIR 1948 Mad 80 = (1947) 1 Mad LJ 271 

4 


AIR 1947 Mad 378 = (1947) 1 Mad LJ 
292 5 
AIR 1918 Mad 143 (2) = ILR 41 Mad 
286 (FB) . 5 
R. Ganesan, for Petitioner; K, Sam- 
path, for Respondents, 


ORDER:— This Civil Revision Peti- 
tion is against the order of the learned 
Principal Subordinate Judge, Pondicherry, 
dismissing the petition under O. 9, R. 13 
C.P.C., filed by the defendant in the suit 
to set aside a decree passed on 24-1-1975, 
which according to the revision petition- 


dicherry in I. A. No. 375 of 1975, D/- 
6-7-1975.) 


LT/LT/E413/76/AS/WNG 
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er, the defendant, is only an ex parte 
decree, 

2: S, C. No. 115 of 1974 on the fle 
of the Court Pondicherry was instituted 
by the respondents herein for recovery 
of a sum of Rs, 540/- due as arrears of 
rent. The suit was contested by the ce- 
fendant, Subsequently, at the stage of 
the trial, the defendant was absent and 
the counsel for the defendant was aso 
absent on 24-1-1975. Instead of setting 
the defendant ex parte and passing an 
ex parte decree, the learned Principal 
Subordinate Judge of Pondicherry pur- 
ported to decree the suit as prayed or 
under O. 17, R. 3 C.P.C., after P.W. I 
was examined and Ex, A-1 was marked. 
He did not even hold that the claim kad 
been proved, Subsequently the petit-on 
for setting aside the ex parte decree was 
filed before the same learned Subordi- 
nate Judge. He refused to set aside zhe 
ex parte decree because he took the view 
that the suit has been decreed under 
O. 17, R. 3 C.P.C., and that therefore zhe 
petition under O, 9, R. 13 C.P.C. is not 
maintainable, 

3. This view of the learned Sub-< 
ordinate Judge cannot be — sustaired. 
O. 17, R. 3 C.P.C., applies only to cases 
where the parties are present. Where on 
the date of the trial the defendant is ab- 
sent the court cannot proceed. under 
O. 17, R. 3, but should proceed under 
O. 17, R. 2 C.P.C., by setting the defen- 
dant ex parte and decreeing the suit 
after recording the evidence if the claim 
of the plaintiff is proved. The deea 
passed by the learned Subordinate Judge 
is in fact an ex parte decree even though 
he purported to pass a decree under 
O. 17, R. 3 C.P.C. 

å. A similar view has been taken 
by Beil, J., in Venkataratnam v. Appērao 
AIR 1948 Mad 80. Even though it wes a 
case where the court proceeded under 
O. 17, R. 3 C.P.C., and dismissed the suit. 
On merits the ratio of that decision will 
apply to the facts of the instant case. 

5. In K. Somasundaramma v, Se- 
shagirrao, AIR 1947 Mad 378 Wadsworth, 
J., speaking for the Bench has observ- 


ed:— 


“Here the plaintiff was physically 
absent during the later portions of the 
arguments of defendant’s lawyer anc at 
the time when. the case was closed. We 
may take it that the learned Subordinate 
Judge should in such circumstances kava 
passed an order dismissing the suit for 
default, and that when he did not ds so, 
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but purported to pass a decree based on 
a finding on the merits against the plain- 
tiffs, the plaintiff will not on the reason-- 
ing of the Full Bench in ILR 41 Mad 
286 = (AIR 1918 Mad 143 (2)) (Pichamma 
v. Sreeramulu) be deprived of the remedy 
of applying under O, 9, R. 9 for the re- 
storation of the suit on the ground that 
it has really been dismissed for default.” 
Therefore, the C. R. P. is allowed, the 
order of the lower court dismissing J. A. 
No. 375 of 1975 is set aside and the mat- 
ter is remanded to the lower court for 
fresh enquiry and disposal of the appli- 
cation treating it as an application under 
O. 9, R., 13, CP.. and treating the de- 
cree aS an ex parte decree, I may add 
that the question whether there was suf- 
ficient cause for the, non-appearance of 
the defendant should be gone into 
by the trial court without reference to 
any of the observations made by this 
court, There will be no order as to costs. 

Revision allowed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


N. Sundareswaran, Appellant v, M/s. 
Sri Krishna Refineries, Respondent. 


Appeal No. 168 of 1972, D/- 18-3- 
1976,* 


(A) Contract Act (1872}, Ss. 63, 55 
and 2 (i) — Performance of contract — 
Postponement of right to claim perform- 
ance unilaterally — Validity. 


Section 63 does not entitle a promi- 
see for his own purposes and without 
the consent of the promisor to extend 
the time for performance which had 
been agreed toby the parties to the con- 
tract, Sec. 55 does not enable the promi- 
see to say that- he elected to keep alive 
the contract in the hope of being able to 
claim heavier damages for the breach of 
the contract, Sec. 63 deals only with 
concessions on the part of the promisee 
advantageous to the promisor, Sec, 55 
read with Sec. 2 (i) relating to revoca- 
tion of the contract only means that the 
promisor loses the power to enforce the 
contract, i.e., to claim any advantage 
due to himself thereunder. The promisee 


*(Against order of Principal Sub-J., 
Erode in O. S. No, 239 of 1970, D/- 
28-1-19'72.) 
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may enforce it or not as it suits him, In 
Case he enforces it he can sue for dema- 
Ses neturally resulting from the breach 
which cannot include any aggravation of 
damages caused by the promisee’s action 
or inaction subsequent to the breach. 
Held, that the plaintiff unilaterally post- 
poned his right to claim performance and 
he could not take advantage or undue 
benefit out of such a voluntary act on 
his part and take advantage of a favour- 
able market, (1912) 22 Mad LJ 413, Fol- 
lowed. (Para 10) 


(B) Sale of Goods Act (1930), Ss. 32 
and 64-A — Contract for supply of goods 
~- Reciprocal performance — Excise duty 
levied on goods during working of con- 
tract — Buyer not ready to share liabi- 
lity — Seller if can repudiate contract. 


The delivery of goods and payment 
of price are concurrent, Expatiating this, 
purpose Sec, 32 further says that the 
seller shall be ready and willing to give 
possession of the goods to the buyer in 
exchange for the price and the buyer 
shall be ready and willing to pay the 
price in exchange for possession of the 
goods. Here again ‘exchange’ is synonim- 
ous with ‘concurrent’ appearing in the 
earlier portion of Sec. 32. It is, therefore, 
clear that unless there is a consensus ad 
idem between the contracting parties in 
ea contract of sale of goods regarding 
payment of price, it would be difficult to 
expect either the buyer to purchase or 
the seller to supply the goods under it. 
Sec, 64-A- is a special provision in the 
Sale of Goods Act which provides for a 
specified contingency. In contracts of sale 
of goods, if during the working or per- 
formance of the same, customs or excise 
duty or tax on the sale or purchase of 
goods is imposed by eny law for the 
time being in force, then, if such an im- 
position takes effect, Sec, 64-A (a) pro- 
videg that the seller may add so much of 
such increase to the contract price as 
will be equivalent to the amount paid 
or payable in respect of such tax or in- 
crease of tax and he shall be entitled to 
be paid and to sue for and recover such 
addition. This statutory entitlement vest- 
ed in the seller to claim the increase in 
excise duty, as in the instant case, in 
case such a duty takes effect during the 
course of the working of the contract is, 
a right which is per se enforceable, Of 
course, there may be a contract to the 
contrary. So long as there is none, the 
force of this section could compel the 
seller to demand as of right the payment 
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of such levy or increase in levy in ex- 
cise duty and add the same to the con- 
tract price and ask for its payment, The 
compendium of the initial contract price 
and the tax or the duty or the increase 
in the excise duty would automatically 
become the agreed price between the 
parties, Such payment of price and deli~ 
very of goods are concurrent conditions 
and one is an exchange for the other. As 
per Sec. 32 of the Sale of Goods Act, any 
attempt on the part of the buyer to avoid 
such a statutory obligation would en= 
title the seller not to perform his reci- 
procal concurrent obligation of deliver- 
ing the goods, (Para 12) 


Such buyer cannot, under any known 
provision of law, sue for damages for 
non-performance of the contract. It is 
only a buyer who was not only ready 
and willing to perform his part of the 
contract as well as those statutory obli- 
gations which he has to respect who 
could, in law, seek for performance and 
in case of non-performance ask for such 
reasonable damages which flow from 
the non-performance of such contracts. 
But if a buyer refused to pay the price 
payable either expressly or by necessary 
implication and categorically maintains 
that he is not liable to pay a part of the 
price, then the parties are not in unison 
in so far as one of the concurrent condi~ 
tions in the matter of performance of the 
contracts involving sale of goods. HM 
therefore follows that in such circum- 
stances, the plaintiff has disengaged him- 
self from the position from which he 
could demand performance and conse~ 
quentially demand damages for non-per-~ 
formance, ‘(Para 13) 

Held, in the circumstances of the 
case and having regard to the fact that 
there was no consensus as between the 
parties in the matter of the price of the 
goods to be supplied and which is an es- 
sential condition to prompt the defen- 
dant as seller to supply the goods, the 
plaintiff would not be entitled to any 
damages other than the damages which 
have to be reckoned in relation to the 
non-supply of three wagons, which he 
had agreed to supply at the agreed rate 
and did not try to avoid the contract. 

(Paras 15. 16) 
Cases Referred: Chronological Paras 
(1912) 22 Mad LJ 413 = ILR 37 Mad a 

Miss O, K. Sridevi, for Appellant; 
M. R. Narayanswami and A, K. Kumara- 
swami, for Respondent, 
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RAMAPRASADA RAO, J.:— The 
unsuccessful defendant in O. S. No. 239 
of 1970 on the file of the Subordinate 
Judge of Erode is'the appellant, The 
plaintiff filed a suit for recovery of 4 
sum of Rs, 43,875/- and costs which ac- 
‘ cording to him was damages payable by 
the defendant consequent upon his non- 
performance of a major portion of three 
agreed contracts he entered into accocd- 
ing to him on 15-11-1969, 16-12-1969 and 
during the third week of January, 1670. 
The plaintiff’s case is that the defendant 
is a manufacturer and dealer of empty 
tin containers at Quilon, and he being 
a businessman dealing in groundnut oil 
and refined oil, placed orders on three 
different dates for the supply at three 
different prices for varied quantities and 
those contracts are evidenced in writing 
excepting the last of them and the de- 
fendant accepted such ccontracts but 
- failed to perform the same in full and 
therefore he was entitled to claim such 
damages which flowed from the ‘breach 
of contract committed by the defendant. 
The defendant’s case is that it was no 
doubt true that the first ‘two contracts 
were entered into on the dates specified 
by the plaintiff in the plaint, but ir so 
far as the third contract is concerned, 
there was no written contract but only 
an oral contract to supply one wagon. 
His further claim is that from time to 
time the plaintiff injuncted him fom 
normally performing the contract on the 
ground that he had sufficient stocks of 
tins or on the ground that the demand 
had come down and that, therefore, he 
could not fully perform the agreed con- 
tracts, He would refer to the correspon- 
dence which we shall presently cons.der 
and would add that in or about Februery- 
March, 1970 there was an increase in the 
excise duty payable on tins and as such 
increase has to be borne inlaw by the 
buyer, he demanded whether the plain- 
tiff was inclined to agree to the despatch 
of the goods at prices which would in- 
clude such excise duty also and the 
plaintiff categorically refusing to suffer 
any such additional responsibility the 
defendant ‘could not, though he was an- 
xious otherwise to, perform the contract 
in terms thereof. The defendant’s zase 
is that there was no failure to deliver 
the goods due to any fault of his anc he 
would deny that the damages claimed 
were in accord with the usual measure 
of damages which could be claimed even 
if it is assumed that he has committed a 
breach of contract, On the above rele- 
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vant pleadings the following issues were 
framed: 


(1) Whether the defendant commit- 


' ed breach of contract? 


(2) Whether the plaintiff is bound to 
pay the Central Excise Duty on supplies 
made to him on and after 1-3-1970? 


(3) To what damages, if any, is the 
plaintiff entitled? 

(4) Whether this court has no juris- 
diction to try the suit? 


(5) To what relief? 


2. The trial Judge found that the 
defendant committed breach of contract 
and that the plaintiff is bound to pay 
the Central Excise Duty on supplies made 
to him on and after 1-3-1970, and in the 
peculiar circumstances of the case and 
after having traced the recitals in the 
correspondence between the parties, the 
learned Judge thought that the defen- 
dant was bound to pay damages and he 
assessed' the damages in the manner he 
did but having regard to the fact that the 
plaintiff as buyer should also shoulder 
the responsibility of excise duty took 
this aspect into consideration and finally 
assessed the damages at Rs, 30,780/-, The 
suit was, therefore, decreed for the said 
sum with subsequent interest and costs, 
It is against this the defendant has pre- 
ferred this appeal, 


3. For purposes of the ready ap- 
preciation of the facts and contentions 
of parties, it is necessary for us to sum- 
marise the correspondence which is the 
foundation for the three contracts re- 
ferred to by the plaintiff in the plaint. . 
The first contract could be gathered 
from Exs. B-l and B-2, Ex, B-1 is a tele- 
gram issued by the plaintiff dated 15-11- 
1969 seeking for the despatch of 15 
wagons of tins. Obviously there were 
prior contracts between the parties as 
well, We are not, however, concerned 
with them in this appeal. Under Ex, B-2, 
while confirming the telegram under Ex. 
B-1, the plaintiff requests the defendant 
to supply 15 wagons asked for under Ex. 
B-1 but gave supplemental despatch in- 
structions regarding the same. The plain- 
tiff, while seeking for confirmation . of 
the order placed by him under Ex, B-1, 
said that the defendant could arrange to 
despatch 3 wagons between 18th and 20th 
of November, the next three wagons by 
the 30th of November, the next three 
wagons by the 7th of December and the 
next three wagons by 15th of December 
and the last 3 wagons by the 22nd of 
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December. The defendant under Ex. B-3 
would say that his proprietor was out of 
Station and that the orders under Exs. 
B-1 and B-2 would be 
Wednesday but claims that he has al- 
ready despatched one wagon and indi- 
cates that there has been an increase in 
the market price of the goods, Under Ex. 
B-4 the defendant, in continuation of his 
telegram impliedly agrees to accept the 
offer made by the plaintiff under Exs. B-1 
and B-2 and in part performance of the 
same would despatch 5 wagons of tin 
but incidentally he wanted an increase 
in price. As early as November 20, 1969 
under Ex. B-5, the defendant made it 
clear that he would be performing the 
contract as desired by the plaintiff un- 
der Exs. B-1 and B-2 but without mak- 
ing any condition precedent for its per- 
formance in the matter of increase in 
price. He however indicated that the 
marke; price has increased, Exs. B-6 and 
B-7 are further telegrams, former by the 
plaintiff and the latter by the defendant 
in which it is made clear that the quan- 
tity as well as the price offered for the 
supply of tin was agreed to by the de- 
fendant, 


4, The second contract was made 
under Ex. B-10 and it is for the supply 
of 20 wagons of tins at the rate of Rupees 
370/- per 100 tins. The third contract is 
said tc have been made during the third 
week of January, 1970. There is some 
controversy betvreen the parties as to 
whether there was such a contract at all 
and even if there is one, whether it was 
for the supply of 5 wagons or one wagon. 
We may at once say that there cannot be 
any controversy on this for the very 
reason that the defendant in the witness 
box admits that during personal nego- 
tiations the defendant agreed to supply 
5 wagons of tins at the rate of Rs. 425/- 
per 100 tins, 


5. The commen feature in all 
these contracts is that no time limit was 
placed for the performance of these con- 
tracts, But it wes left to the parties to 
decide from time to time as to the man- 
ner as alsc the time during which the 
contracts should be performed in accord- 
ance with its tenor. In the course of the 
working of these three contracts consi- 
derable correspondence passed between 
the parties and it is necessary for us to 
touch upon them for the adjudication of 
the issues in this case. Under Ex, B-8, 
soon after the first contract was entered 
into, the plaintiff issued a telegram to the 
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effect ‘do not despatch—see letter’, This 
was followed by Ex. B-9 wherein the 
plaintiff made it clear thet they had a 
good stock of empty tins by then and 
that the demand for refined oil has come 
down suddenly and, therefore, the plain- 
tiff requests the defendant to stop fur- 
ther despatches until they hear from 
him, This was on 23-11-1969, Under Ex. 
B-11 dated 16-1-1970 the plaintiff follow- 
ed up his earlier stand, complained about 
the failure on the part of the defendant 
to despatch tins and asked him to des- 
patch two wagons on that date and two 
other wagons on the next date. It is com- 
mon ground that the defendant sent only 
one wagon in compliance to the above re- 
quest, On that dey also the defendant 
indicated that the market price of the 
goods was Rs. 450/- per 100 tins. Under 
Ex. B-13 dated 17-1-1970, with reference 
to the first two contracts, the plaintiff 
wanted four wagons to be supplied and 
the balance by next week following 
thereon, Curiously enough, under Ex. 
B-14 dated 10-1-1970, the plaintiff issued 
a telegram reading ‘stop despatch balance 
contract wagons until further orders’, 
Thereafter, under Ex. B-16 dated 23-1- 
1970 the plaintiff requests the defendant 
to send two wagons of the containers 
and complains that in respect of the ear- 
lier supply there was a difference in 
weight, but conspicuously added that ‘for 
our future requirements we shall write to 
you well in advance’, This is followed up 
by a letter of the defendant dated 26-2- 
1970, Ex. B-17. In this letter the defen- 
dant denies that there was any difference 
in weight in the matter of the supplies 
already made and would agree to des 
patch the tins which the plaintiff wanted, 
one wagon load at the rate of Rs, 360/+ 
per 100 tins and the other at Rs, 425/- 
per 100 tins. The plaintiff, on receipt of 
the earlier letter Ex, B-16 reiterates the 
necessity for the despatch of two wagons 
in part performance of the subsisting 
contracts, 


6. At or about that time, excise 
duty was imposed on tin and it became 
necessary for the defendant to issue a 
circular to all his buyers including the 
plaintiff. It is common ground that under 
Ex, A-49 dated 2-3-1970 the defendant 
informed the plaintiff amongst others 
that the excise duty has gone up and that 
they will be levying such duty on all 
containers which they would be supply- 
ing to the plaintiff from 1-3-1970, The 
plaintiff, in reply to Ex, B-17 and under 
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Ex, B-19 asks for the despatch of one 
wagon load at the rate of Rs, 360/~ per 
100 tins and another wagon at Rs. 425/- 
as referred to by the defendant in Ex. 
B-17 and would add ‘further despatches 
need be made only after hearing from 
us’, Apparently, dissatisfied in the matter 
of the non-despatch of the two wagons 
which were being demanded by the 
plaintiff from time to time, the plaintiff 
reminds once again under Exs. B-20 and 
B-21 to send those two wagons as they 
needed them urgently. The defendant re- 
plies under Ex, B-22, From Ex, B-22 it 
is seen that the plaintiff concedes that 
the prevailing market rate was Rs. 475/- 
but what is important in this exhibit is 
that the defendant makes it clear that he 
has agreed to send three wagons and 
La would be despatched at an early 
te, l 


T. From the summary of the cor- 
respondence given as above, it is seen 
that at no time the plaintiff withdrew 
from his emphatic stand that supplies 
should be made in accordance with his 
despatch instructions which he might 
give from time to time. We have already 
seen that under Exs. B-8 and B-9 the 
plaintiff wanted the defendant not to 
supply at ell until he heard from him. 
Under Ex. B-14 dated 30-1-1970 he once 
again asked the defendant to stop des- 
patches, In Ex, B-16 he asks only for 
two wagons but makes it clear that for 
the future requirements the defendant 
should hear from the plaintiff. As late as 
March 3, 1970 under Ex. B-19, the plain- 
tiff would repeat that after supplying the 
two wagons asked for, further despatch- 
es need be made only after hearing from 


8. It is in the wake of the above 
correspondence, the lawyer’s notice Ex. 
B-23 is given, We have already seen 
that the defendant was insisting upon 
the plaintiff expressing his willingness to 
take the additional responsibility of pay- 
ing the excise duty which is a statutory 
levy and which according to the defen- 
dant was unavoidable, The plaintiff was 
conscious of such a responsibility, He 
was put on notice about it under Ex, 
A-49, He did not give any despatch in~ 
structions beyond the claim for the per- 
formance of the. contract In respect of 
two wagons for which the defendant 
was prepared to send three wagons as 
is seen from Ex. B-22. At no time the 
plaintiff gave out in the course of the 
correspondence as above that he was wills 
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ing to pay the excise duty as claimed by 
the defendant, Jn fact the defendant's 
case is that he was informed orally that 
the plaintiff would not pay such excess 
excise duty as part of price, It is in the 
light of this that we should now look 
into Ex. B-23 the notice issued by the 
lawyer on behalf of the plaintiff, In this 
notice for the first time without advert~ 
ing to the earlier interdicts and express 
despatch instructions given by the plain- 
tiff in the course of the working of the 
contracts, the plaintiff, through his law- 
yer, would say that as regards the first 
contract the defendant was to deliver 
two wagons at the rate of Bs, 360/- per 
100 tins and as regards the second con- 
tract, the defendant was yet to deliver 

19 wagon loads of tins at the contract 

price and as regards the third contract, 

four wagons remain yet undelivered. 

After having quantified the default alleg- 

ed to have been committed by the defen- 

dant, the plaintiff's counsel under Ex. 

B-23 says thus: ‘My clients are not con- 

cerned with the excise duty. You are 

also not entitled to add excise duty in 

the price of goods...... Because of the 

sudden increase in price you are not 

willing to supply the goods as contract- 

ed.’ Having said that, he claimed, based 

on a calculation made by him, a sum of 

Rs, 43,875/- as damages. To this, the de- 

fendant, without precipitating matters by 

sending a reply through their counsel 

writes to the plaintiff as follows: 


“We have for reference registered 
letter dated 13-4-1970 issued by Sri A. P. 
Chinnaswamy, Advocate, Erode, on your. 
behalf we are both surprised and con- 
cerned at the contents thereof, especially 
in view of the good business relationship 
we have had so far. 


While, reserving our detailed reply 
to this statements and claims made in 
your Advocate’s letter which incidentally 
contains certain erroneous statements 
such as regards place of delivery ete., we 
could only point out for the present that 
we have always stood by and propose to 
fulfil our part of the contract, A mis- 
understanding however seems to have 
arisen about the liability for the Excise 
duty, Under law as well as in equitable 
grounds, the purchaser has to bear this 
duty. We hope you will agree to the 
same. . 

We are arranging despatch of the 
balance of quantities under the pending 
contracts and we shall be drawing 
through bank the value including the 
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duty and S, T. In the meantime we feel 
that whatever misunderstanding is there, 
can be thrashed out in a personal] discus- 
sion for which you may send your re- 
preseniative over here or we shall send 
over to meet you there, We shall revert 
on hearing from you,” 


The defendants would say that they al- 
ways stood by and propose to fulfil their 
part of the contract, They however re- 
ferred to the increase in the excise duty 
and would remind the plaintiff that in 
law as well as in equity the plaintiff has 
to bear the same. Finally as excerpted 
above, they expressed their willingness 
to despatch the balance quantities under 
the pending contracts and made it clear 
that they would be drawing through the 
bank the value including the duty and 
sales tax, They would conclude by say~ 
ing that they would revert on hearing 
from the plaintiff No reply was sent and 
the only reply was the institution of the 
action, i 


§. We shall immediately deal 
with the contention of Mr, M, R, Nara- 


7 yanaswami, learned counsel for the res- 


pondent that Ex, B-23 in the instant case 
- Should be treated as a demand for per- 
formance and Ex. B-24 as an express and 
overt act on the part of the defendant to 
commit a breach’ of contract. Normally 
speaking, the argument of the learned 
* counsel would have much force. But the 
counsel’s letter should not be read dé 
hors the earlier correspondence and the 
~ true intention behind the postponement 
_ of the performance of the contract on 
= the part of the defendant. The learned 
‘ counsel would agree that at stated inter- 
- vals there were varied despatch instruc~ 
tions which sometimes interdicted the 
' defendant from performing the contract. 
In fact Exs, B-8 and B-9 and B-14 are 
couched in emphatic terms, The plaintiff 
- would say ‘do not despatch’ or ‘stop des- 
patch’. These unambiguous instructions 
from the buyer cannot be explained 
: away lightly. The instructions that fol- 
lowed under Exs. B-16 and B-19 though 
‘ not so emphatic however injuncted the 
defendant from performing the contract 
‘ in accordance with the tenor and litera- 
ture of the same, Under Ex, B-19 which 
is the. latest letter on this aspect dated 
. 3-3-1970 the plaintiff said that further 


despatches need be made ‘only after 
' hearing from us.’ The word ‘only’ used 
` iby the plaintiff has some significance. 


. Mr. Narayanaswami was unable to point 
_ out any letter prior to 13-4-1970 which 
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is the lawyer’s notice under which the 
plaintiff gave any instructions at all re 
garding despatch, If,.therefore, for the 
first time the counsel demands perform-= 
ance of the unperformed parts of the 
three contracts under Ex. B-23 dated 
13-4-1970 alleging breach on the part of 
the defendant, some more explanation 
and acceptable material is necessary for 
us to accept the contention of the plain- 
tiff that there has been a wanton and 
deliberate breach of performance of the 
contract on the part of the defendant. 
No doubt, the price of the contracted 
goods was fluctuating but that by itself 
does not throw any light upon either the 
function or conduct of the defendant in 
the matter of the performance of the con- 
tracts. He had to abide by the instruc- 
tions given from time to time as in this 
case no time limit for’ performance was 
ever fixed. No doubt, law enables ‘both 
the plaintiff and the defendant to take 
umbrage: under the equitable parenthe- 
sis which is available in such circum- 
stances namely ‘reasonable time’, But if 
the plaintiff as buyer, himself has chosen 
to play a significant part in the manner 
of the performance of the contracts, 
then resort to the principle of execution 
of contracts within a reasonable time re- 
cedes to the back-ground. We are not, 
therefore, impressed with the contention 
of the learned counsel for the respon- 
dent that Ex. B-23 in the circumstances 
of the case, should be deemed to be a 
letter of demand calling for the perform- 
ance of the unperformed part of the 
three contracts and that consequent upon 
the non-performance of the same, the 
defendant should suffer damages, 

10. At this stage it is convenient 
to refer to the arguments of Miss O. K. 
Sridevi, learned counsel for the appel- 
lant who stressed upon an important as- 
pect arising in the instant case regarding 
the performance of the suit contracts. 
She would say that in the absence of any 
limitation or prescription as to the time 
and the manner of the - performance of 
the contracts, no doubt the theory of 
performing the same within a reasonable 
time would apply, But having regard to 
the: incessant instructions given by the 
plaintiff as already set out above, her 
case is that the plaintiff. deliberately 
postponed the date for performance of 
the contracts in order to gain an advant- 
age for himself. The question therefore 
is whether in the circumstances of this 
case, and generally whether a buyer can 
on his own volition postpone the demand 
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for performance, in the absence of eny 
time for performance to an unreasonasle 
and illogical extent so as to enable kim 
to claim such performance at a time 
when it is most advantageous to him, In 
our view the buyer cannot.adopt such a 
self-serving policy. The plaintiff himself 
was not keen upon performance but. he 
was further interested in part perform~ 
ance of the contracts. He would only ask 
for one wagon or two wagons in his cor- 
respondence and would, on more than one 
occasion, say ‘stop despatch’, In such eir- 
cumstances, the plaintiff, the buyer can- 
“not of his own and to his advantage pick 
end choose the time for performance. 
What prompted the plaintiff to keep silent 
without furthering the instructions given 
under Ex, B-9 between March 3, 1370 
and April 13, 1970 is not at all explaired. 
In such circumstances, it . would þe 
highly inequitable and unjust to accept 
claim for compensation or damages on thé 
part of such a self-interested buyer who 
postpones the demand for delivery w-th- 
out cause but obviously with intent to 
gain a material advantage to himself, As 
early as 1912 this princip’e in a different 
form was stated by a Division Benck. of 
our court in Muthayamanigaran v. Laxku 
Reddiar, (1912) 22 Mad LJ 413, See. 63 
of the Contract Act does not entitle a pro- 
. misee for his own purposes and without 
the consent of the promisor to exiend 
the time for performance which had 
been agreed to by the parties to the con- 
tract, Section 55 of the Contract Act does 
not enable the promisee to say that he 
- elected to keep alive the eontract in the 
hope of being able to claim heavier da- 
mages for the breach of the contract. 
Section 63 deals only with concessions 
on the part of the promisee advantageous 
to the promisor, Section 55 read with 
Section 2 (i) relating to revocation of the 
contract only means that the promisor 
loses the power to enforce the contzact, 
ie., to claim any advantage due to kim- 
self thereunder, The promisee may en- 
force it or not as it suits him. In cas= he 
enforces it he can sue for damages natu- 
rally resulting from the breach which 
cannot include any aggravation of dema- 
ges caused by the promisee’s action or 
inaction subsequent to the breach, We 
respectfully adopt the principle stated 
above, In the instant case the plantiff 
` {had ample opportunities to treat the de- 
. fendant in breach, He did not do so prior 
` ito first of March, 1970. On the other hand 
he was asking him to stop supplies and 
after first of March, 1970.a controversy 
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arose between the parties regarding the 
payment of the excise duty, the liability 
to pay which we shall. presently consider. 
Suffice it at this stage to say that the 
plaintiff has unilaterally postponed his 
right to claim performance and he can-/ 
not take advantage or undue benefit out 
of such a voluntary act on his part and 
take advantage of a favourable market. 


11i. Mr, Narayanaswami, however, 
says that there were such demands for 
performance orally, He would rely upon 
a practice as between the parties spoken 
to by D.W. 1 himself. It is no doubt true 
D.W, 1 would refer to the existence of a 
practice on the part of both the plaintiff 
and the defendant to speak over the 
phone or to issue telegrams etc. in the 
matter of enlarging of a forging or per- 
formance of contracts, Based on this the 
learned counsel would vaguely suggest 
that there might have been demands for 
such performance either by phone or 
otherwise, If really that was the case of 
the plaintiff, one fails to see as to why 
the lawyer’s notice by the plaintiff under 
Ex. B-23 is silent about any such alleged 
oral instructions to supply. We are, 
therefore, of the view that no instruc- 
tions contrary to that found in Ex, B-19 
(which is the latest letter on this ques-- 
tion) should have ever been given by the 
plaintiff in the matter of the perform- 
ance of the contracts, The only demand 
for performance is under the lawyer's 
notice Ex. B-23 to which the defendant 
replied under Ex, B-24 asking the plain- 
tiff whether he was willing to suffer ex-- 
tra excise duty which was by then im- 
posed by law and asked him to inform 
his willingness in that behalf. It is ad- 
mitted that the plaintiff did not reply to 
Ex, B-24, 

12. We shall now take up the 
question whether the plaintiff could, in 
the circumstances of this case, and on 
the basis of this demand for performance 
under Ex, B-23, lay a suit for damages 
for non-performance.of . the - demand 
couched in the lawyer’s notice, It is com- 
mon ground that excise duty was in- 
creased as is seen from Ex, A-49 and 
other letters such as Exs. B-22 and B-24 
written by the defendant. In a contract 
for sale of goods the essential ingredient 
in it is the price, It is this price which is 
described as consideration for a contract 
in the Contract Act, Every promise form- 
ing the consideration for each other is an 
agreement, An agreement enforceable by 
law is a contract. Section 25 says that an 
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agreement made without consideration is 
void unless of course it comes within the 
exceptions mentioned therein, Therefore, 
in a contract of sale of goods the accept- 
ance by the parties as to price of the 
goods to be sold and delivered is the 
very foundation of such a contract. It is 
on account of the importance of this ele- 
ment of price in such contracts the Sale 
of Goods Act under Section 32 makes it 
clear that unless otherwise agreed deli- 
very of the goocs and payment of the 
price are concurrent conditions. The im- 
portance in the language used by the Le- 
gislature when it referred to concurrent 
conditions is obvious, Unless the buyer is 
prepared to pay the agreed price no ob- 
ligation arises on the part of the seller to 
perform his reciprocal obligation to deli- 
ver the goods. It is in this view the deli- 
very and payment of price are concur- 
rent, Expatiating this purpose Sec. 32 
further says that the seller shall be ready 
and willing to give possession of the 
goods to the buyer in exchange for the 
price and the buyer shall be ready and 
willing to pay the price in exchange for 
possession of the goods, Here again “ex~ 
change” is synonimous with ‘concurrent’ 
appearing in the earlier portion of Sec- 
tion 32. It is, therefore, clear that unless 
there is a consensus ad idem between the 
contracting parties in a contract of sale 
of goods regarding payment of price, it 
would ibe difficult to expect either the 
buyer to purchase or the seller to supply 
the goods under it, Section 64-A is a spe- 
cial provision in the Sale of Goods Act 
which provides for a specified contin- 
gency, In contracts of sale of goods, if 
during the working or performance of 
the same, customs or excise duty or tax 
on the sale or purchase of goods is im- 
posed by any law for the time being in 
force, then, if such an imposition takes 
effect, Section 64-A (a) provides that the 
seller may add so much of such increase 


to the contract price as will be equivalent. 


to the amount paid or payable in respect 
of such tax or increase of tax and he 
shall be entitled to be paid and to sue for 
and recover such addition. This statutory 
entitlement vested in the seller to claim 
the increase in excise duty, as this case, 
in case such a duty takes effect during 
the course of the working of the contract 
is, in our view, a right which is per se en- 
forceable. Of course, there may be a con- 
tract to the contrary, So long as there is 
none, the force of this section could com- 
pel the seller to demand as of right the 
payment of such levy or increase in levy, 
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in excise duty and add the same to the 
contract price and ask for its payment. 
The compendium of the initial contract 
price and the tax or the duty or the in- 
crease in the excise duty would automati- 
cally become the agreed price between 
the parties. Such payment of price and 
delivery of goods are concurrent condi- 
tions and one is an exchange for thaj. 
other, As already referred to in Sec. 32 
of the Sale of Goods Act, any attempt on 
the part of the buyer to avoid such a sta- 
tutory obligation would entitle the sellez 
Not to perform his reciprocal concurrent 
obligation of delivering the goods, 


13. In the instant case the facts 
are clear. The defendant hinted about the 
increase in excise duty under Exs. A-49 
and B-22 Ignorantia legis neminem ex- 
cusat, The plaintiff is bound to know the 
provisions of the Sale of Goods Act, As 
a matter of fact he very well knows 
about it. At any rate when he spoke 
through his lawyer in Ex. B-23 he was 
conscious about it. He would instruct his 
lawyer to say that they are not concern- 
ed with excise duty and that the defen- 
dant is not entitled to add the excise duty 


.with the price of the goods, There is, 


therefore, an express unequivocal repu- 
diation of statutory responsibility to pay 
excise duty. We have already referred to 
Section 64-A (a) which makes the excise 
duty as an adjunct to price. Once it forms 
part and parcel of the price, in our view, 
it becomes merged in the price and, 
therefore, if that amount (the contract 
price plus increase in excise duty) is 
claimed by the seller and which in our 
view is the price payable in accordance? 
with the statute and if that price is noti 
acceded to and in fact refused to be paid; 
by the buyer, then such a buyer cannot, 
under any known provision of law, sue 
for damages for non-performance of the 
contract. It is only a buyer who was not 
only ready and willing to perform his 
part of the contract as well as those sta- 
tutory obligations which he has to respect 
who could, in law, seek for performance 
and in case of non-performance ask for 
such reasonable damages which flow 
from the non-performance of such con- 
tracts. But if a buyer refused to pay the 
price payable either expressly or by ne-;- 
cessary implication and categorically 
maintains that he is not liable to pay a 
part of the price, then the parties are 
not in unison in so far as one of the con- 
current conditions in the matter of per- 
formance of the contracts involving sale 
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of goods. It therefore follows that in such 
circumstances, the plaintiff has disengag- 
ed himself from the position fromm waich 
he could demand performance and enn~ 
sequentially demand damages for pans 
performance, 


14, No doubf, the plaintiff has ra“ 
ther placed his demands very high by, 
solely relying upon Ex. B-23 and comzut~ 
ing the damages on the basis that there 
has been a breach in the performanca of 
the unperformed portion of the tacee 
contracts, In view of the conclusion we 
desire to arrive in the instant case, 3 is 
unnecessary to go into the other metiul- 
ous particulars, about as to what portion 
of each a the ai contrac was < ere 
formed, ~ 


15. When abe: plaintiff v was “de 
manding performance of the contract at 
least in respect of two wagons as is 22€) 
from Exs, B-16, B-18, B-19, B-20 “and 
B-21, the defendant did not raise any 
dispute over such supply of the gcods 
On the other hand, under Ex. B-22 he 
would say that he has agreed to supply 
3 wagons and that he will despatch the 
same at an early date, This he has not 
done, On that particular point of “me 
though no doubt the excise duty was mM 
posed the defendant did not raise the 
same as a shield to avoid the perfcrm- 
ance of the contracts, But on the cther 
hand the defendant was willing and 
ready to send- three wagons of tins as 
agreed to, Therefore, there was an open 
breach of contract in so far as three out 
of the total unperformed quantity of the 
goods in the contracts are concerned and 
the defendant cannot escape the normal 
liability to pay damages which wruld 
flow from such a deliberate breach, We 
have already referred to the fact hat 
the defendant from time to time as well 
as the plaintiff were referring to the in- 
crease in the market price of the geds. 
The defendant having agreed to supply 
three wagons after so much of comro- 
versy cannot escape the liability to suffer 
damages which would result from the 
avoidance of such an offer made by Aim 
to perform a part of the contract, We 
are, therefore, of the view that the pain- 
tiff should suffer damages for the ron~ 
supply of these three wagons, 


16. We have already held -haf / 


apart from the above, in the circumetan- 
ces of the case and having regard tc the 
fact that there was no consensus as ` be~ 
tween the parties in the matter of the 
price of the goods to be supplied. and 
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which is an essential condition to prompt 
the defendant as seller to supply the 
goods, the plaintiff would not be entitled 
to any damages other than the damages 
which have to be reckoned in view of our 


_ finding in relation to the non-supply of 


three wagons, The counsel agree before. 
us that as regards these three wagons, 
one wagon relates to the third contract 
and the two other wagons relate to the 
first contract, The contract price agreed 
to between the parties under the third 
contract was Rs; 425/- and the contract 


-price under the first contract was Rupees 


360/- per 100 tins. There is no- dispute 
about it. There is equally no dispute that 
at or about the time when the breach 


was committed by the deiendant the 
market price of the goods was about 
Rs, 450/- per 100 tins. Computing the 


damages in terms of money the defen- 
dant would be liable to pay a sum of 
Rs. 3075 only as and towards the suit 
claim, We agree with the finding of the 
lower court that the plaintiff should suf- 
fer the excise duty and having regard 
to this only the quantum of damages has 
been worked, The appeal is therefore 
allowed in part with costs. The defendant 
appellant should suffer a decree only for 
a sum of Rs, 3075 with the usual interest 
from the date of suit till the date of pay- 
ment with proportionate costs thereon. 
Appeal allowed. 
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Dharmalinga Mudaliar, Appellant v. 
N. Mohamed Ebrahim and another, Res- 
pondents, 


Appeal No, 348 of 1972 and C. R. P. 
Nos, 851 to 854 of 1972, D/- 30-1-1976.* 


Motor Vehicles Act (1939), S. 96 (2) 
(b) (ii) — Motor Accident — Liability of 
insurer — Vehicle was driven by un- 
licenced person -—- Policy . prescribing 
condition that driver must hold valid 
licence — Insurer cannot be held liable. 


Under S, 96 (2) .(b) (ii), insurer can 
issue a policy subject to a condition ex- 
cluding driving by a named person or 
persons or by any person who is not 
duly licenced..or by .any person who had 
been disqualified for holding or obtaining 


*(Against decree of Sub-J. Thanjavur in 
O. S. No. 73 of 1969.) 
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a driving licence during the period of 
disqualification, 


In the present case,- vehicle was 
driven by a person who did not hold any 
valid licence and the policy issued by the 
insurer contains condition that the policy 
would cover an accident only if the per- 
son who drives the vehicle holds a lic- 
ence to drive the same, Under the cir- 
cumstances, the insurer cannot be held 
liable, AIR 1964 SC 1736 and AIR 1974 
Guj 146 and 1973 Ace CJ 222 (Orissa) and 
1972 Acc CJ 153 (Orissa), Distinguished. 

(Paras 13, 14 and 15) 

Cases Referred: -Chronological Paras 
AIR 1974 Guj 145 =: 1974 Acc CJ 393 18 
1973 Ace CJ 222 = (1973) 1 Cut WR 463 
18 

1972 Ace CJ 153 (Orissa) ~ 18 
AIR 1964 SC 1736 = (1964) 7 SCR 867 14 

M, A, Sadanand, for Appellant and 
M, Kalyanasundaram, for Petitioner; K. 
Sarvabhauman, T. S. Rangarajan, M. 
Rajaram for Sundararajan and Siva- 
swami, for Respondents, 


JUDGMENT:— This appeal and the 
revision petitions arise out of the claims 
made regarding a motor -accident, 
accident took place on 21-12-1967, the 
motor car bearing registration No. MSY 
6929, belonging to Mohamed Ebrahim, 
the plaintiff in O. S. No. 73 of 1969, was 
being run as a taxi. The bus MDO 5783 
belonging to the first defendant in that 
suit was the other motor vehicle involved 
in the accident, It was a head on coli- 
sion between the two vehicles in which 
the motor car (MSY 6929) came to be 
badly damaged, The occupants of the car 
had been injured. The claim in the suit, 
out of which A, S. No, 348 of 1972 arises, 
is made by the owner of the car (taxi) 
regarding the damage to the vehicle on 
the ground that the accident was due to 
negligence on the part of the driver of 
the bus. The four revision petitions arise 
out of four different claim petitions filed 
by the injured in the said accident, 


2. The owner of the bus and the 
insurer thereof who were made parties to 
the suit as well as the claim petitions 
contested the claims, The court below 
held thet the accident was due to the neg- 
ligence on the part of the driver of the 
bus and that therefore, the owner of the 
car as well as the injured are entitled to 
compensation, It fixed the compensation 
payable to the owner of the car (plaintiff 
in O, S. 73 of 1969) towards the damage 
to the vehicle at Rs, $000 and further 
_ added a sum of Rs, 2000 as the amount 
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that the owner of the car lost as a result 
of the accident, inasmuch as the car 
which was running as a taxi was not 
able to be put on the road for a long 
period, Regarding the four injured, the 
court below fixed certain amounts as 
compensation, 


3. It held that the owner of the 
bus alone liable to pay the damages to 
the owner of the car as well as the com- 
pensation payable to the injured, exone~ 
rating the insured, 


4, The case of the insurer has 
been that the bus was driven at the time 
of the accident by a person who had no 
licence to drive a vehicle of that - type 
and that, therefore, as per the conditions 
of the policy, the accident i is not covered 
by the same, This contention of the in- 
surer has been accepted by the court 
below and hence the owner of the. bus 
alone has been made liable, Hence the 
appeal and the révision petitions by the 
owner of the bus. 


5. Regarding the question of neg- 
ligence, there is not much to be said in 
favour of the owner of the bus. A rough 
plan prepared by the police officer who 
investigated the accident has been exhi= 
bited in the case and the correctness of 
the same is not questioned, That plan it- 
self shows the position of two vehicles 
when the head on collision took place 
The car was going on its proper track 
and it was the bus which swerved from 
its track and came to the wrong side and 
attacked the car. Kalipullah who was 
the driver of the car gave evidence to 
the effect that he was driving the car 
keeping to the proper side and the bus, 
all of a sudden swerved from its path 
and attacked the car. As against this, one 
Swaminathan, claiming to be the driver 
of the bus, has been examined as D.W. 2. 
He said that he drove the bus in the 
proper track and the taxi was driven in 
a zig-zag way and that, that was the 
cause for the accident. There are suffici- 
ent grounds to hold that Swaminathan, 
D.W. 2, is a put up witness and that he 
was not the driver of the bus at the 
relevant time, though he might be the 
authorised person to drive the said vehi- 
cle, It is in evidence that one Muru- 
gayyan, a mechanic, was the person who 
drove the bus at the relevant time It 
was the said Murugayyan who had been 
prosecuted by the police for rash and 
negligent driving regarding the accident 
and he had been convicted by the crimi- 
nal court, Under such circumstances, it 
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is not seriously contended before me that 
it was Swaminathan, D.W, 2, who actu- 
ally drove the bus, That means, D.W. 2 


is not a competent witness to speak atout. 


the manner in which the accident took 
place. The evidence of P.W. 4, driver ot 
the car, is in accordance with other zir- 
cumstances and probabilities of the cas 
As already indicated, the rough plan pre- 
pared by the police officer, the corr2ct- 
ness of which is not questioned, itself 
indicates that it was the bus which went 
to its wrong side and attacked the car. 
Therefore, the conclusion of the court 
below that the accident was due to the 
negligence on the part of the driver of 
the bus has to be accepted, 


6. Regarding the question of 
quantum, it is not contended, as far as 
the injured are concerned, that the court 
below erred in fixing the compensa‘ion. 
Small amounts have been awarded to the 
four injured and they have not ‘een 
questioned, 

7. However, as far as the damage 
to the car is concerned, the contention of 
' the owner of the bus is that the claim is 
a very exaggerated one and the court 
below has decreed the entire claim with- 
out proper scrutiny, The car is said to 
be 1955 year model Studebaker, The 
owner of the car claimed thai he pur- 
chased the car in the year 1966, for a sum 
of Rs. 10000. Ex. A-3 dated 1-11-19€6 is 
said to be the receipt given iby one M. A. 
Hayum, the previous owner of the car for 
a sum of Rs, 10000. Admittedly, the car 
had passed several hands before it came 
to the present owner, The owner of the 
car has not placed the best evidence in 
respect of the price that he has actually 
paid for the same, Significantly, the pre- 
vious owner of the car who is said to 
have passed the receipt Ex. A-3 has not 
been examined. The matter rests onl~ on 
the evidence of the owner- himself as 
P.W. 1. When the best evidence that 
should be available has not been pleced, 
I think it is not safe to accept the evi- 
dence of P.W. 1, regarding the price for 
which he had purchased the car, 


8& Assuming that he had paid a 
sum of Rs, 10000 for the car on 1-11-1966, 
the question is whether he is entitled to 
a compensation of a total sum of Rupees 
11000. It is claimed that if the car is to 
be repaired, a sum of Rs, 9000 is recuir-~ 
ed and that as the vehicle had been im- 
mobilised due to the accident, there was 
loss incurred (as the car had been run 
as a taxi) to the extent of Rs, 2000, That 
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is how the total claim of Rs, 11000 is 
made up, It is not the case of the owner 
of the car that he actually repaired the 
vehicle, He has only produced certain 
papers said to be estimates for the repair 
of the car given by two workshops, Ex, 
A-10 dated 29-3-1968 is said to be an esti- 
mate given by Raman and Raman (P.) 
Ltd., Thanjavur, Ex, A-11 dated 10-4- 
1968, is said to be an estimate given by 
Akbar Automobiles, Madurai, In Ex, 
A-11, it is stated that the spare parts to 
be used for repairing the car would cost 
Rs, 5000 and the labour charges would 
be Rs, 4000, In Ex, A-10, only the labour 
charges are indicated as Rs, 4500; but no 
estimate regarding the cost of the spare 
parts to be used for repairing the car is 
given, The court below has rejected the 
evidence of the owner of the car regard- 
ing Ex. A-11 said to be the estimate 
given by Akbar Automobiles, Madurai, 
It has given sufficient reasons to hold 
that Ex. A-11 is not a genuine document 
and no reliance can be placed on the 
same, That view of the court below is 
not questioned before me, 

9. So, one is left with Ex, A-10 
the estimate given by Raman and Raman 
(P.) Ltd., Thanjavur, The significant fac- 
tor is that none from Raman and Raman 
(P.) Ltd, has been examined to prove 
Ex, A-10. The same has been produced 
only by the owner of the car (P.W. 1) 
As none from Raman and Raman (P.) 
Ltd, has been called as a witness, I do 
not think the figure in Ex, A-10 can be 
accepted ipso facto. Even otherwise, as 
it is not claimed by P.W. 1 the owner 
of the bus, that he actually repaired 
the car and spent the sum as indicated in 
Ex. A-10. All that on record is that 
P.W. 1 got an estimate as per Ex, A-10 
for repairing the car, As the car itself 
has not been repaired, I do not think it: 
is proper to hold that the owner of the 
car is entitled to a sum of Rs, 9000 as 
compensation for the damages to the car, 
especially when Ex. A-10 itself gives the 
estimate only regarding labour charges of 
Rs. 4500 and nothing is mentioned about 
the value of the spare parts to be used. 

10. However, it’: cannot be gain- 
said that the car had been 
badly damaged. The accident being 
a head on collision, the front part of 
the car had been very much damaged— 
bumper, grill, radiator, mud-guards and 
head lights had been smashed, The posi- 
tion of the engine has also changed 
though there is nothing to show that the 
engine itself had been otherwise damaged, 
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11. ‘Whatever that be, as the own- 
er of the car has not given evidence of 
having repaired the car and spent any 
amount in that respect, the proper com- 
pensation payable would he the differ- 
ence between the value of the car as on 
the date of the eccident and the scrap 
value of the vehicle after the accident. 
As the car is said to have been purchas- 
ed, even as per P.W. 1, for a sum of 
Rs. 10000 in 1966, it cannot be worth 
anything more than Rs, 8000 as on the 
date of the accident, the date being 21-12- 
1967, more than one year after the pur- 
chase of the car, The car having been 
used as a taxi should have worn out 
very much after it was purchased by 
P.W. 1. Therefore, even accepting the 
case of P.W. 1 that he paid a sum of 
Rs. 10000 for the car, as on the date of 
the accident the value of the same can- 
not exceed a sum of Rs, 8000, Considering 
the face that only the front part of the 
car had been damaged, and thet too there 
‘is no evidence to show that the engine 
itself had been damaged,.I believe, even 
as a scrap, the vehicle would be worth 
Rs. 3000, I say so because the several 
other parts of the car which had not 
- been affected, can be sold for a reason~ 
able price. Under such circumstances, I 
think the proper compensation payable 
for the damages to the car itself is only 
Rs. 5000, 


12. Regarding the loss of income, 
the claim is exaggerated, As already 
seen, the claim is for a sum of Rs. 2000. 
On the evidence before the court, I think 
it is safe to hold that the loss of income 
was only Rs. 1000. Therefore, the total 
compensation: payable to the owner of 
' the car is only Rs, 600D. 


l 13. The only remaining question 
fs whether the court is right in exonerat- 


ing the insurer, Now, it is not disputed. 


that the person who drove the bus was 
only Murugayyan. It is further not in 
dispute that the said Murugayyan did 
not have a licence to drive a heavy motor 
: vehicle. Undoubtedly, the bus in question 
is a heavy motor vehicle. That means the 
person who drove the ous did not have a 
{licence to drive the said vehicle, In the 
_|policy issued by the insurer, there is a 
condition that the policy would cover an 
jaccident only if the person who drives 
the vehicle holds a licence to drive the 
_ same, I will extract the very words and 
they are as follows:— 
"Provided that -the person driving 
. holds a licence to drive the motor vehi- 
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ele or has held and is not disqualified for 
holding or obtaining such a licence.” 

As it is not in dispute that Murugayyan 
did not hold a licence to drive a heavy 
motor vehicle, such as the bus which 
was covered by the said policy, as per 
the above condition of the policy, the 
insurer cannot be made liable, 


14. It is contended on behalf of 
the owner of the vehicle that in view of 
the decision of the Supreme Court in 
New Asiatic Insurance Co. Ltd. v. Pessu- 
mal Dhanamal Aswani, AIR 1964 SC 
1736 the abovesaid condition in the policy 


cannot be taken advantage of by the 
insurer to shove off its.liability, In that 
case, the car belonging to one Aswani 


was given to one Pesumal who drove the 
car. One of the conditions in the policy 
was that if the driver of the car was en- 
titled to benefits under any other policy, 
the policy issued in favour of Aswani 
would: not be available, Pasumal had the 
benefit of some other policy, The Sup- 
reme Court held that such a condition 
would not debar the third party claimant 
from claiming compensation from the - 
insurer, At page 1741, the Supreme Court 
observed— 


“Thus the contract between the ins 
sured and the company may not provide 
for all the liabilities which the company 
has to undertake vis-a-vis the third par- 
ties, in view of the provisions of the Act. 
We are of opinion that once the Com~ 
pany had undertaken liability to third 
parties incurred by the persons specified 
in the policy, the third parties’ right to 
recover any amount under or by virtue 
of the provisions of the Act is not affect- 
ed by any conditions in the policy. Con~ 
sidering this aspect of the terms of the 
policy, it is reasonable to conclude that 
proviso (a) of para 3 of Section II is a 
mere condition affecting the rights of the 
insured who effected the policy and the 
persons to whom the cover of the policy 


‘was extended by the company, and does 


not come in the way of third parties’ 


‘claim against the company on account of 


its claim against a person specified in 
para 3 or one to whom cover of the po- 
licy was extended.” 

This decision has no. application to the 
facts. of the present case because the 
condition in the policy covering the vehi~ 
cle in the present case is a statutory con 
Gition. In other words, the Motor Vehi- 
cles Act contemplates the insurer to ex~; 


- clude the cover of the policy in case the 


vehicle is driven by a person who does 
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not hold a licence to drive the particular 
vehicle, 

15. In Section 96 (2) (b) (ii) of 
the Motor Vehicles Act, 1939, it is provid- 
ed that the insurer can issue a policy 
subject to a condition excluding driving 
by a named person or persons or by any 
person who is not duly licenced, or by 
any person who had been disqualified for 
holding or obtaining a driving licence 
during the period of disqualification. The 


insurer in this case has availed of- this 
statutory provision and inserted tha 


particular condition in the policy. There- 
fore it is not open to contend that the 
insurer should not have been exonerated, 
even if the third party claimants press 
the claim against the insurer. 


16. But, in the case before the 
Supreme Court, the condition, as seen 
above, is not one contemplated under the 
statute, It is under such circumstances, 
the Supreme Court held that it is not 
open to the insurer as against the claims 
by third parties to contend that because 
of the said condition between it and the 
insured, it is exonerated regarding the 
claims made by the third parties. 

17. Further, in the present case, 
the third party claimants do Not press 
their claim against the insurer. It is the 
ewner of the bus who is a party to the 
contract of insurance, who says that the 
insurer should be made liable for the 
compensation payable to the third party 
claimants. Whether the condition in the 
policy is one contemplated in the statute 
or not, the insured being a party to the 
contract cannot be heard, to say that the 
terms of the contract are not to govern 
the rights of the parties, 

18. Chanchalben v, Shailesh Ku-~ 
mar Pandurao Thakore, 1974 Acc CJ 393 
= (AIR 1974 Guj 145) is a decision by 
the Gujarat High Court and that was a 
case where the driver. held a licence to 
drive the vehicle in question though it 
was a learner’s licence, Therefore, that 
decision has no application to the present 
case, In the decisions in Appa Rao v. 
Dunna Mukundareo, 1973 Acc CJ 222 
(Orissa) and the New India Assurance Co. 
Ltd. v. Srikanta Ghose, 1972 Ace CJ 153 
(Orissa) on facts it had been found that 
it had not been established that the per~ 
son who drove the vehicle did not have a 
licence to drive that vehicle. Therefore, 
these cases are also of no help in decid- 
ing the present case, — 

19. The result is that the revis 
sion petitions are dismissed, But the ap+ 
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peal A. S, No. 348 of 1972 is partly allow- 
ed in that the total compensation pay- 
able to Mohammed Ibrahim, the plain- 
tiff in O. S. No. 78 of 1969, is only 
Rs, 6000. I direct the parties to bear their 
respective costs in this court, 
i Revision dismissed. 
‘Appeal partly allowed. 
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KAILASAM, C. J. AND 
RAMANUJAM, J. 


P, T. C. Thangiah Nadar & Co., Ap- 
pellant v. The Asstt. Collector of Central 
Excise, Respondent. 


Writ Appeal No. 138 of 1976. 
26-7-1976.* 


Customs Act (1962), S. 110 (2) Pro- 
viso and S, 124 (a) — Extension of period 
-— Notice given before expiry of six 
months from seizure merely asking ad- 
dressee to explain why time should not 
be extended — Final show cause notice 
given after expiry of six months from 
seizure —- Goods must be returned as 
earlier notice had not the effect of ex- 
tending time. W, P. No. 1589 of 1976, D/- 
22-4-1976 (Mad), Reversed, 

(Paras 4, 5, 6) 

KAILASAM, C. J.:— This appeal is 
filed by P. T, C, Thangiah Nadar and Co., 
Madurai, against the judgment of Mohan 
J. dismissing their writ patition in which 
they had prayed for the issue of a writ 
of mandamus directing’ the respondent 
herein, namely, the Assistant Collector of 
Central Excise, Customs Division, Madu- 
rai, to return and deliver the goods i.e., 
cloves weighing 42 kgs. and Vasambu 
weighing 100 kgs. to them (appellant) 
which were seized at Madurai on 3-9-1974. 
The only point that was taken before 
the learned Judge was that due notice 
under Sections 110 (2) and 124 of the 
Customs Act were not given. The learned 
Judge negatived the contention and 
hence this appeal. The goods were seized 
on 3-9-1974. 

2. Under Section 110 (2), 

"Where any goods are seized under 
sub-section (1) and no notice in respect 
thereof is given under clause (a) of Sec- 
tion 124 within six months of the seizure 
of the goods, the goods shall be returned 


*(Against judgment of Mohan J, in W. P. 
No, 1589 of 1976, D/- 22-4-1976 (Mad).} 
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to the person from whose possession they 
were seized.” 

There is a proviso to the effect that the 
aforesaid period of six months may, on 
sufficient cause being shown, be extend- 
ed by the Collector of Customs, for a 
period not exceeding six months. 


3. Section 124(a) requires that no 
order confiscating any goods or imposing 
any penalty on any person shell be made 
unless the owner of the goods or such 
person is given a notice in writing in- 
forming him of the grounds on which it 
is preposed to confiscate the goods or to 
impose a penalty. 

4. As already stated, the goods 
were seized on 3-9-1974, and the notice 
of confiscation cught to have been given 
within six months i.e., before 3-3-1975, 
The show cause notice was actually given 
on 1-4-1975, i.e., after the expiry of six 
months, But the respondent sought to 
sustain the legality of the notice on the 
ground that the notice of proposal to ex- 
tend the time dated 6-12-1974 was serv-~ 
ed on the appellants by the Assistant Col- 
lector and this would have the effect of 
extending the time. The notice of pro- 
posal to extend the time, dated 6-124 
1974, states— 

“And whereas it is proposed to ex- 

tend the time limit for completion of 
the investigation by 3 months you are 
hereby required to state within ten days 
from the date of receipt hereof as to 
why such extension of time for extend- 
ing the period of investigation and issue 
of the final show cause notice should not 
be granted. If no reply is received within 
the time limit it will be deemed that 
you have no explanation to offer and 
decision taken ex parte.” 
This paragraph makes it clear that this 
was only a show cause notice requiring 
the appellants ta file their objections as 
to why the time should not be extended. 
This notice is signed by the Assistant 
Collector “for Collector’, 


5. The notice extending the time 
{dated 1-4-1975 states that the time limit 
for the issue of show cause notice in this 
case was extended by three months in 
the order dated 6-12-1974. The statement 
of the Department that the time was 
exended by three months by the notice 
dated 6-12-1974 is not correct. 

6. As we have seen already, the 
notice was only a show cause notice ask~ 
ing. the appellants to show cause why 
the period should not be extended. There 
was na extension of time, Therefore, the 
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only notice that extended the time was 
dated 1-4-1975, which is beyond six 
months from the date of seizure and it 
would attract the prohibition un- 
der Section 110 (2). As valid notice under 
Section 124 (a) within six months was 
not given, the goods will have to be res 
turned. 


7. Accordingly, the writ appeal is 
allowed and the respondent is directed ta 
return the goods. No order ds'to costs, 
The respondent will deliver the goods as 
expeditiously as possible, not later than 
10th August 1976. This order is without 
prejudice to the respondent's right to 
take any action which he may choose 
under the Act, ` 

Appeal allowed, 
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C. Sundaram, Appellant v, V, T. 
Abdul Ghani, Respondent, 


Second Appeal No, 854 of 1973, D/- 
20~1-1976,* 


Transfer of Property (Act (1882), 
S. 113 — Waiver — Mere acceptance of 
rent subsequent to expiry of notice period 
does not amount to waiver — Intention 
of both parties necessary — Provision in 
S. 112 distinguished from S. 113, 


In order to constitute a waiver un- 
der S. 113 not only the acts of parties 
must coalesce but there should also be 
some act on the part of a person giving 
the notice showing an intention to treat 
the lease subsisting and such act must be 
with the express or implied consent of 
the person to whem the notice is given. 
The acceptance of rent by the lessor 
merely as a prudential act without the 
necessary animus to nullify the notice of 
termination given earlier will not con-« 
stitute an act on his part with the express 
or implied consent of the lessee to treat 
the lease as subsisting. Further there 
must also be evidence to show that the 
lessee construed the act of receipt of rent 
by the lessor as an intention to treat the 
lease as. subsisting and then made fur- 
ther payment of rent to manifest his ex- 
press or implied consent to continuance 
of the lease. AIR 1970 Mad 165 and (1971} 


*(Against decree of Sub-J., Kanchee~ 
puram in Appeal Suit No. 72 of 1971.) 
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1 Mad LJ 385, Foll.; AIR 1943 PC 34 end 
AIR 1962 SC 847, Dist, (Para 10) 
It is only having regard to the uni- 
lateral intention of the lessor alone being 
the determining factor for waiver under 
S. 112 that a specific provision has ‘been 
made to treat the receipt of rent pen- 
dente lite out of the waiver clause. 
Therefore merely because such a provisa 
is not found in S, 113 it will not be open 
to a tenant to contend thet per se the 
acceptance of rent by a lessor subsequent 
to giving a notice of termination of ten- 
ancy, would itself constitute waiver. l 
. (Para 7) 
Merely because at some point of 
time, the lessor refused to receive the 
monies sent by the lessee, it cannot be 
construed that the earlier payments re- 
ceived by him were done without demur 
and were accepted by him in derogation 


of the demand made by him under the ` 
notice, (Para 12) 


As regards the withdrawal by the 
lessor of the proceedings against the les- 
see under the Rent Control Act, it was 
held that the withdrawal was not for nul- 
lifying the notice but for more effective- 
‘ly pursuing the intention of termination 
of lease expressed therein and the de- 
mand for possession made thereunder, As 
the lease comprised of not only the 
building but also the machinery, the 
Rent Controller had no jurisdiction to 
entertain the petition for eviction, It 
was, therefore, for more effective imple- 
mentation of the demand made under the 
notice that the lessor had to file a suit. 

(Pare 11) 
Chronological Paras 


=: 84 Med LW 431 


Cases Referred: 
(1971) 1 Mad LJ 385 


3, 4 

AIR 1970 Mad 165 =: (1969) 1 Mad LJ 247 
4, 5, 8, 11 

AIR 1962 SC 847 = 1962 Supp (2) SCR 
554 8 
AIR 1943 PC 34 = 70 Ind App 35 8 
(1853) 18 CB 178 = 138 ER 1165 6 


Srinivasa Gopalan, for Appellant; Ru 
Sundara Varadan, for Respondent, 

JUDGMENT:— This appeal has been 
preferred by the defendant to canvass 
the correctness of the decree for eject- 
ment passed against him iby the appellate 
Judge in reversal of the dismissal of the 
suit by the trial Judge. The only ques- 
tion for consideration in this appeal is 
whether receipt of rent by the respon- 
dent-landlord subsequent to his issuing 
a notice (Ex. A-6) of termination of ten~ 
áncy would amount to waiver as known 
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to law, and would stand in the way of 
the action for ejectment not preceded by 
another valid notice to quit. 


2. The brief facts which require 
to be noticed for considering the case 
on hand are as follows: The respondent 
as owner of Door No, 189, Raja Street, 
Walajabad, leased it out to the appellant 
for a period of 11 months for a certain 
rent. There is some dispute about the 
quantum of rent, but. we are not concern- 
ed with that in this appeal. The lease was 
entered into on 10-9-1964. The leased 
property consisted of a front portion 
having a flour-mill therein and another 


portion having an aluminium smithy 
therein. It would appear that about a 


month or two after the lease, the appel- 
lant surrendered that portion of the 
building which housed the smithy and 
retained in his possession only the flour 
mill portion, He was paying.a rent of 
Rs, 50/- per month for the portion in his 
occupation. After the period of 11 months 
was over, the respondent filed R. C. O. P. 
No, 65/65 under the Madras Buildings 
(Lease and Rent Control) Act (18 of 1960) 
to have the appellant evicted on grounds 
of wilful default in payment of rent and 
bona fide requirement, That application 
was dismissed on 30-3-1966. Thereafter, 
the respondent gave the notice Ex. A-6 
on 17-4-1967 and termineted thereunder 
the lease with effect from 10-5-1967. He 
followed up the notice by filing another .. 
petition R. C. O, P. 54/67. But that peti- 
tion had to be, eventually, withdrawn as 
the respondent was advised that the lease 
in favour of the appellant was of a com- 
posite nature, the lease being not only a 
building but also of the flour mill machi- 
nery installed therein and therefore, only 
a suit in ejectment and not a petition 
under the Act 18/60 would lie. On ac- 
count of that, the petition was dismissed 
on 9-2-1968. There was an interregnum 
and it was only on 22-7-1968 the respon- 
dent came forward with his suit, O. S. 
No, 759/68, for recovery of possession of 
the lease property. Despite issuing the 
notice, Ex. A-6, the respondent received 
rent for the property till the end of the 
year 1968 and it was only on 19-3-1969 
that he refused the rent sent by the ap- 
pellant through money order, 


3. In the suit, the defence of the 
appellant, which aspect alone needs con- 
sideration. now, was that there had been 
no valid notice of termination and, in 
any event, the notice had been subse- 
quently waived by the respondent ac- 
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cepting payment of rent without demur. 
The trial court sustained the second of 
the two defences mentioned. above and 
found waiver against the respondent. 
The appellate Judge relying upon K, 85. 
Abdullah v. Srinivasan, 1971-1 Mad LJ 
365 held that the mere acceptance of rent 
after issue of notice to quit by itself, 
would not constitute waiver as Sec. 113, 
Transfer of Property Act required some- 
thing more to show that the parties had 
waived the notice, He, therefore, revers- 
ed the judgment of the trial court and 
gave judgment in favour of the respon- 
dent. Aggrieved by that, the tenant has 
come up in Second Appeal. 


4, Mr. Srinivasa Gopalan, learned 
counsel for the appellant, raised two cor- 
tentions before me to assail the judgmert 
of the appellate Judge. The first one is 
that Saleh Bros. v, K. Rajendran (196€) 
1 Mad LJ 247 = (AIR 1970 Mad 165) on 
the basis of which Abdullah v. Sriniva- 
san (1971) 1 Mad LJ 385 was decided, 
was decided on erroneous reasoning and 
the ratio laid therein should not, there- 
fore be applied, The second contention is 
that, in any event, the facts of the in- 
stant case are different from the facts in 
that case and, on that score, the appel- 
lant was entitled to distinguish from the 
reported cases. 


De In Saleh Bros. v, K. Rajen- 

= dran, (1969) 1 Mad LJ 247 = (AIR 1970 
Med 165) Ramamurti, J. had to construe 
the scope of Section 113 of the T. P, Act. 
There is a specific proviso to Section 112 
thet where rent is accepted after the in- 
stitution of a suit to eject the lessee or. 
the ground of forfeiture, such acceptance 
would not be waiver, No such proviso is 
found in Section 113, On the other hand, 
Illustration (a) is to the effect that where 
A, the lessor, gives B, the lessee, notice 
to quit the property leased and where 
after the notice expires, B tenders and 
A accepts rent which has become due in 
respect of the property since the expira- 
tion of the notice, the notice is to be 
treated as waived. The argument before 
Ramamurti, J. was that a mere accept- 
ance of rent by a landlord after he has 
issued a notice under Section 111 (h) will 
not constitute waiver because the section 
required a consensus of the minds of the 
lessor and lessee to waive the notice. The 
contention of the other side was that in 
the absence of a proviso as the one 
found under Section 112 and in view of 
the Illustration (a! to Section 113, it was 
not open to the lessor to contend that 
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acceptance of rent subsequent to the ex- 
piry of the notice to quit, would not con- 
stitute waiver, Dealing with such a ques- 
tion, the learned Judge held as follows: 

“The principle underlying Sec. 112, 
that after the landlord had elected to 
avail himself of the forfeiture and had 
given notice in writing to the lessee of 
his intention to determine the lease and 
followed it up by a suit in ejectment 
there is no waiver, would equally apply 
to Section 113 where the landlord has 
instituted a suit in ejectement, preceded 
by the issue of a notice determining the 
lease, The absence of a corresponding 
proviso, in Section 113 is of no signific- 
ance and does not manifest any intention 
on the part of the Legislature to make 
any difference. Under Section 111 (h) the 
lease is determined on the expiration of 
the notice which can-be given by the 
unilateral choice of one of the parties, 
there being ncthing further to be done 
by the other party. The issue of such a 
notice, of its own force and without any- 
thing more, after the expiry of the 
period determines the lease.” 


Dealing with the operative force of 
Illustration (a) the learned Judge ex- 
pressed his opinion as follows: 


“It is the intention of the lessor to 
treat the lease as subsisting which is the 
predominant and deciding factor in 
bringing about a waiver and not any par- 
ticular act by itself. Illustration (a) must, 
therefore, be understood and applied in 
consonance with the principle underlying 
the section with due reference to the 
intention of the lessor. There is no war- 
rant for the view that mere receipt of 
rent whatever may be the intention of the 
lessor, should of its own force, divorced 
from the circumstances of the. case, be 
regarded as amounting to a waiver, Illus- 
trations. are useful aids to construction 
and for securing the proper meaning of 
the section, but they cannot control the 
plain meaning of the section.” 


6. Tt is the correctness of this 
opinion which is challenged by Mr. Sri- 
nivasa Gopalan. I can dispose of that ob- 
jection very easily, for sitting as a single 
Judge, I cannot but follow the ratio laid 
down by Ramamurti, J. unless I feel 
differently about the matter and refer to 
a Bench, But inasmuch as lengthy argu- 
ments were advanced by Mr. Srinivasa 
Gopalan in support of his contention I 
shall deal with them, since in my view, 
the arguments are not tenable ones, The 
point urged by Mr. Srinivasa Gopalan is 
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that there is a wide divergence betwe=n 
Sections 112, 113-and 116 of the T. P. Act 
and therefore, S. 113 has to be construsd 
on its own force and it is not open to a 
court to either import into that secticn 
the second proviso to Section 112 or ~o 
denude it of the Illustrations appended 
to that section, It is, no doubt true that 


Sections 112 and 113 provide for different: 


situations, Section 112 applies to cases of 
forfeiture envisaged under Section 111 
(g) whereas Section 113 relates to a mere 
termination of tenancy without there b2- 
ing any forfeiture. As such, the questien 


of waiver will have to be looked at from > 


different perspectives in respect of -he 
two sections. The difference has been 
succinctly pointed out by Mulla in ~ae 
Transfer of Property Act, 6th Edn, at 
p. 760 in the following manner: 


“Waiver of notice to quit does ref, 
like waiver of forfeiture, depend upon 
the election of one party, but upon Tae 
consent of both, Maule, J. in Blyth v. 
Dennett, ((1853) 13 CB 178, 180) said: 


“There is this difference between 4 
determination of a tenancy by a note 
to quit and a forfeiture; in the former 
case, the tenancy is put an end to by me 
agreement of the parties, which determi~ 
nation of the tenancy cannot be waivad 
without the assent of both; but, in tne 
case of a forfeiture, the lease is voidatle 
only at the election of the lessor; in the 
one case the estate continues, thowzh 
voidable; in the other, the tenancy is at 
an end,” 


7. It may, therefore, be seen that 
the question of waiver under §&, 112 
would solely depend upon the intention 
of the lessor whereas a waiver uncer 
Section 113 would depend upon the in- 
tention of both the parties, viz., the !3s- 
sor and the lessee. It is only having Te- 
gard to the unilateral intention of ‘the 
lessor alone being the determining fae-or 
for waiver under S, 112 that a speecfic 
provision has been made to treat the ze- 
ceipt of rent pendente. lite out of ‘the 
waiver clause. Therefore, merely becewse 
such a proviso is not found in S, 113 it 
will not be open to a tenant to cont=nd 
that per se the acceptance of rent by a 
lessor subsequent to giving a notice of 
termination of tenancy, would itself cen- 
stitute waiver, 


8& Another factor on which vhe 
appellants counsel places reliance is 
that full effect must be given to Ilas- 
tration (a) of S. 113 and if that is doae, 
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then, even mere acceptance of rent by 
the landlord after the expiry of the no- 
tice will amount to waiver. On this as- 
pect of the matter too, the appellant’s 
counsel makes an attempt to assail the 
view of Ramamurti, J, in Saleh Bros. v. 
K. Rajendran, (1969) 1 Mad LJ 247 = 
{AIR 1970 Mad 165). According to the 
counsel, the illustration to a section can- 
not be ignored or brushed aside because 
it is not part of the body of the section 
and for that proposition, he relies on 
Muralidhar Chatterjee v. International 
Film Co, Ltd., (ATR 1943 PC 34). Reli- 
ance is also placed on Jumma Masjid 
Mercara v, Kadimaniandra Deviah (AIR 
1962 SC 847) for the proposition that: 


“Tt was not to be readily assumed 

that an illustration to a section is repug- 
nant to it and rejected.” 
The principles laid down in the two 
cases are indeed very salient ones and 
provide enlightening guidelines for con- 
struing the effect of illustrations to sec- 
tions. But, I am afraid those decisions 
were rendered under different contexts 
and the force of that ratio would not 
apply to the question on hand. 


9. The Privy Council had to con- 
sider whether the illustration, to Sec. 65 
of the Indian Contract Act would also 
apply to cases falling under Sec. 64 of 
that Act, The Board pointed out that 
Sections 64 and 65 were not mutually 
exclusive and that [Illustration (c) to 
Sec. 65 would equally apply to cases 
under Section 64 and it was in that con- 
text the Board expressed its opinion that 
illustrations ought not be ignored or 
brushed aside because they are not part 
of the body of the sectian. Before the 
Supreme Court, the argument was that 
Section 43 of the T. P. Act must be held 
to be governed by Sec. 6 (a) of the T. P. 
Act. It was while repelling such a con- 
tention the Supreme Court pointed out 
that the illustration to S. 43 indicated 
the operative field of the section and 
that there was really no conflict between 
5. 43 and S. 6 (a) as they operated in 
different cases and under different condi- 
tions. It was then the Supreme Court 
pointed out that illustrations to sections 
ought not to be rejected unless they are 


- found to be repugnant to the section it- 


self, 


10. In the present case, the con- 
tention that mere acceptance of rent by 


the respondent subsequent to the expiry 
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of notice Ex, A-6, must be held waiver 
cannot be accepted for more than ona 
reason, As already pointed out, to consti- 
tute a waiver under S. 113, not only the 
acts of parties must coalesce but there 
should also be a consensus of minds. 
That is why the section says that there 
should be some act on the part of a per~ 
son giving the notice showing an inten- 
tion to treat the lease as subsisting and 
such act must be with the express or 
implied consent of the person to whom 
the notice is given, The acceptance of 
rent by the lessor merely as a pruden- 
tial act without the necessary animus to 
nullify the notice of termination given 
earlier will not constitute an act on his 
part with the express or implied con- 
sent of the lessse to treat the lease as 
subsisting, Moreover, there must also 
be evidence to show that the lessee con- 
.|strued the act of receipt of rent by tha 
lessor as an intention to treat the lease 
as subsisting and then made further pay- 
ment of rent to manifest his express or 
implied consent to the continuance of 
the lease, The evidence on record does 
not show when and how the rent was 
remitted to the respondent, It would ap- 
pear that, after the notice, the appellant 
sent the rent through money order, but 
whether it was sent periodically, month 
after month, or in instalments covering 


the rent for several months, is not 
known, There is no evidence by the 


appellant that he construed the receipt 
of rent by the respondent as an act of 
waiver and therefore, he consciously 
performed his obligation as a tenant by 
remitting the rent every month. In such 
circumstances, it is not open to the ap- 
pellant to contend that the appellate 
Judge has not given the full effect of 
Sec, 113 to his case and therefore, the 
order of ejectment is wrong, 


11. The second of the contentions, 
as already set down, is that the appel- 
lant’s case differs in details from the 
facts of Saleh Bros, v, K. Rajendran 
(1969) 1 Mad LJ 247 = {AIR 1970 Mad 
165) and therefore, the ratio in that case 


would not apply. This argument proceeds . 


on the basis that the respondent who had 
instituted proceedings under the Rent 
Control Act had subsequently withdrawn 
them and the act of withdrawal coupled 
with the receipt of rent til! the end of 
1968, would, certainly, amount to waiver. 


This contention fis clearly devoid of any, 


merit The withdrawal was nof for nulli« 


fying the notice but for more effectively - 
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pursuing the intention of termination of 
lease expressed therein and the demand 
for possession made thereunder, As the 
lease comprised af not only the building 
but also the machinery, the Rent Con- 
troller had no jurisdiction to entertain 
the petition for eviction, It was, there- 
fore, for more effective implementation’ 
of the demand made under the notice 
that the respondent had to file a suit. 
Far from showing any conscious giving 
up of his demand under the notice, the 
acts of the appellant clearly point ouf 
that the animus exhibited by him in that 
notice had at no time been given up, It 


had been consistently and constantly 
pursued, l 
~ I2 Except the mere acceptance 


of rent by the respondent, the appellant 
is not able to point out any other cir- 
cumstance which can be construed as 
waiver of notice by the respondent, It is 
then pointed out “hat under Ex, B-I the 
respondent refused the rent tendered on 
19-3-1969 and from that, it can be infer~ 
red thaf the prio? receipts were done 
without demur. Even this contention has 
no substance, Merely because, at some 
point of time, the respondent refused to 
receive the monies sent by the appellant, 
it cannot be construed that the earlier 
payments received by him were done 
without demur and were accepted by him 
in derogation of the demand made by 
him under Ex, A-5. There has been noj 
conscious acceptance of the rent by the 
respondent indicating a change of stand 
nor can the remitiance of rent by the 
appellant be construed as an act flowing 
from the revised or changed stand. of the 
lessor. 

T 43, ° I, therefore, find that the ap- 
pellate Judge has rightly overruled the 
plea of waiver put forward by the ap 
pellant and decreed the suit of the res- 
pondent, The Second Appeal fails and 
will stand dismissed with costs for the 
respondent, - 


' No Ieave, . 


f Appeal dismissed 


e a oain BA, 
| 
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Amirtha Kudumban, Appellant ve 
Sornam Kudumban, Respondent, 

Second Appeal No, 89 of 1972, D/- 
29-77-1976, 


Hindu Minority and Guardianship 
Act (1956), S. 8 (3) — Right to avoid 
guardian’s alienation — Not a personal 
right of a minor —- Transferee of a minor 
can equally sue for avoidance of guard- 
ian’s alienation — (T. P. Act (1882), Sec- 
tion 6 (e).) 


The right of a ward after attaining 
majority to avoid-or set aside the guard- 
ian’s alienations during minority is aot 
merely a personal right to sue which is 
incapable of transfer by the minor. Un- 
der the plain terms of Sec, 8 (3) of ihe 
Act, it is difficult to exclude a transferee 
from the minor from the ambit of this 
provision. When the sub-section refers 
to ‘any person claiming under the minor’, 
it is assumptive of the position that the 
right to avoid the guardian’s transfer can 
be a derivative right, claimed as such, 
by anyone else from the minor, l 
(Para 10) 

The words ‘any person claiming am- 
der him’ occurring in S. 8 (3) seem to 
apply to any person who derives from 
the minor the right to avoid the guard- 
ian’s alienations, He might derive the 
right by inheritance, under testamentary 
disposition, by transfer inter vivos or by 


devolution by law. In all cases, he 
would be a person ‘claiming under the 
minor,’ (Pare 8) 


Thus, the right to set aside the alie~ 
mations of a minor’s property by the 


guardian is available under Sec, 8 (3) not- 


only to the minor himself, but also to 
‘any person claiming under him’, which 
latter expression includes a transferee of 
the minor, AIR 1951 Mad 817, Rel. on. 
Case law discussed, (Para 23) 
Cases Referred: Chronological Paras 


ILR (1965) 2 Mad 114 17 


AIR 1956 Mad 476 = ILR (1956) Mad 
1062 - 14, 17, 19 
ATR 1954 Mad 585 = (1954) 1 Mad LJ 
294 13, 14,15 19 





*(Decided ‘by Full Bench on order of re- 
ference made by Gokulakrishnan J, on 
16-10-1974.) 
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AIR 1951 Mad 817 = 1951-1 Med LJ 
265 12, 15, 17, 19 
AIR 1939 Cal 460 = 43 Cal WN 295 16 
AIR 1930 Mad 821 = 59 Mad Ly 196 13 
AIR 1915 Mad 296 = ILR 38 Mad 867 
; 13, 15, 19 
S. Thyagaraja Iyer, for T. Martin 
and N, Inbarajan, for Appellant; M, A. 
Sadanand, for G. Ramaswami and K, Chi- 
dambaram, for Respondent, 


BALASUBRAMANYAM, J.— This 
second appeal comes by way of reference 
from Gokulakrishnan J. The question re- 
ferred to this Full Bench is: “Whether a 
transferee from a minor, after he attain- 
ed majority, can file a suit to set aside 
the alienation made by the minor's 
guardian or the said right is one to he 


_ exercised only by the minor?” 


2. The facts of the case on which 
the question falls for determination may 
be briefly set out, The suit property, a 
piece of land of an extent of 1 acre 12 
cents in the village of Vettivayal, Than- 
javur Dist., originally belonged to one 
Veerammal, who purchased the same in 
the year 1948, Veerammal had a daughter 
by name Kaliammal. Veerammal died a 
few months after the purchase of the 
suit property leaving behind her surviv- 
ing her minor daughter Kaliammal and 
her husband, Kandayya, Subsequent to 
Veerammal’s death, Kandayya married 
again. Kaliammal was then a minor, She 
left her father’s house to reside with her 
maternal grandfather who was protect- 
ing and maintaining her during her 
minority, Meanwhile, on 29-5-1958, Kan- 
dayya executed an othi on the suit pro- 
perty in favour of one Jamalula Mara- 
cayar. The othi was subsequently dis- 
charged. On 21-10-1959 Kandayya sold 
the property to one Jainulavudeen, pur-. 
porting to do so for himself and on be- 
half of his minor daughter, Kaliammal. 
Jainulavudeen, in turn, sold the suit pro- 
perty to one Amirtham on 23-4-1966. In 
time, Kaliammal attained majority, She 
regarded the sale deed executed by her 
father in favour of Jainulavudeen as not 
binding on her. She ignored it, and pro- 
ceeded to sell the property herself to one 
Sornam under sale deed dated 26-5-1966. 
Thereafter, Sornam filed the suit, O., S. 
491 of 1968, on the file of the court of 
the District Munsif, Pattukottai, against 
Amirtham to set aside the sale of Kan- 
dayya dated 21-10-1959 and for recovery 
of possession. Amirtham resisted the suit 
on many grounds. The trial court held 
against him on all the issues, The suit 
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was decreed in favour of Sornam as 
prayed for. Amirtham appealed to the 
court of the Subordinate Judge of Than- 
javur, But the appeal owas dismissed. 
Thereupon,, Amirtham filed S. A. No. 89 
of 1972, which has now come before this 
Full Bench on reference by Gokula- 
krishnan, J, 


3e The principal question raised 
before Gokulakrishnan, J., and now ba< 
fore us, is whether the plaintiff Sornam, 
as purchaser from Kaliammal, is entitled 
to file the suit to set aside the sale made 
by her father and guardian Kandayya on 
21-10-1959 in favour of Jainalavudeen 
from whom the defendant Amirtham 
subsequently purchased the suit pro- 
perty? While raising this question in this 
form, Mr, Martin, learned counsel for 


the appellant, could not dispute the fol- ` 


lowing findings of the courts below; (i) 
The suit property belonged absolutely to 
Veerammal, and, after her death, it de- 
volvec on her heir and minor daughter, 
Kaliammal, as her absolute property; (i) 
After the death of Veerammal, minor 
Kaliammal was not living with her 
father Kandayya or under his protection; 
(iii) The mortgage executed by Kandayya 
as well as the sale of the property mace 
by him in favour of Jainulavudeen were 
mot for the benefit of the minor or fcr 
legal necessity; Gv) At the time Kan- 
dayya sold the property to Jainalavu- 
deen, Kaliammel was a minor; (v) The 
plaintiff Sornam purchased the suit prec- 
perty for valuable consideration frora 
Kaliammal after she had attained majce- 
rity; end (vi) Under the sale deed in 
favour of Sornam, what was purported 
to be transferred by Kaliammal was the 
entire fee simple in the property. 


4, On these concurrent findings cf 
fact by the courts below, Mr. Martin 
nevertheless contends : that the plaintiff 
Sornam has not derived any right under 
the sale deed from Kaliammal which en- 
titles him to file the suit against the de- 
fendant to set aside the alienation made 
by Kandayya, as father and guardian. 
Learned counsel Joes not dispute the po- 
sition that Kaliammal herself, after at- 
taining majority, could have filed a suit 
seeking to set aside the alienations made 
‘by her guardian during her minority on 
the ground that the alienations were not 
for her benefit or for legal necessity and 
hence not binding. on her. But the suit 
has been filed in this case, not by Kali- 
ammal, but by Sornam, who is only an 
alienee, although for consideration, This, 
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according to Mr, Martin, makes all the 
difference in the legal position. 


5. The question before us, there- 
fore, lies in a very narrow compass, We 
have earlier set aut the facts which pro- 
vide the background for the case. One 
further fact may be mentioned here, Be- 
fore selling the property to Jainulavu- 
deen, Kandayya, as guardian of his 
minor daughter, Kaliammal, did not ob- 
tain the previous permission of the court 
within whose jurisdiction the suit pro- 
perty was situate. This is a relevant cir- 
cumstance. For the right of the plaintiff 
Sornam to sue for setting aside the 
guardian’s alienation has to be determin- 
ed on the basis of the relevant provisions 
of the Hindu Minority and Guardianship 
Act, 1956— Central Act No. 32 of 1956,— 
which had come into force on 25-8-1956. 
The Act applied to the alienations now 
in question. The alienation was on 21-10- 
1959, after the Act came into force, 


6. The Legislature had avowedly 
brought this measure with a view to 
amend and codify certain parts of the 
law relating to minority and guardian- 
ship among Hindus, Under Section 2 of 
the Act, it is provided that the provisions 
of that Act shall be in addition to, and 
not in-derogation of, the Guardians and 
Wards Act, 1890. Under Section 6, the 
natural guardian of a Hindu minor in 
respect of the minor’s person as well as 
in respect of the minor’s property, in 
the case of a boy or an unmarried girl, 
is the father, and after him, the mother. 
Section 8 is relevant to the present 
discussion, It defines the powers of the 
natural guardian of a Hindu minor. 
Sub-section (1) | states that the 
natural guardian has power, subject to 
the provisions of the section, to do all 
acts which are necessary, reasonable and 
proper for the benefit of the minor or 
for the realisation, protection or benefit 
of- the minor's estate. It is, however, 
clearly enacted that the guardian can, in 
no case, bind the minor. by a personal 
covenant. Sub-section (2) of Section 8 
provides that the natural guardian shall 
not, without the previous permission 
of the court, (a) mortgage or charge, or 
transfer by sale, gift, exchange or other- 
wise, any part of tne immovable property 
of the minor, or (9) lease any part of 
such property for a term exceeding five 
years or for a term extending more than 
one year beyond the date on which the 
minor will attain majority. Sub-section 
(3) of the same section is an important 
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provision, ih the context of the questions 
arising in this s@cond appeal, It declares 
that any disposal ‘of immovable property 
- by a natural guardian, in contravention 
of sub-section (1) or sub-section (4) is 
voidable at the instance of the minor of 
any person claiming under him. 


7, The provisions of Sec. 8 are 
simple. Their meaning can hardly be mis- 
understood, especially that of suk-sec- 
tion (2) and sub-section (3), Sub-section 
(3) insists that a guardian cannot mort- 
gage, charge, sell, gift, exchange or 
otherwise transfer any immoveable pro- 
‘perty of his ward, unless he had obtained 
the previous permission of the cour: As 
earlier mentioned, Kendayya did no ob- 
tain the sanction of the court before sell- 
ing the property as guardian of his minor 
daughter, Kaliammal, Nor, as the courts 
have found, was the sale for the minor’s 
benefit or for legal necessity or for bene- 
fit of the estate. It follows that the sale 
is hit by .sub-section (2) of Section 8. 
From this, it is but a step to concluce, in 
terms of sub-section (3), that the sele is 
voidable either at the instance of Xali- 
ammal or at the instance of the plaintiff 
Sornam who claims under the sale exe- 
cuted by Kaliammal in his favour. 


8: Mr, Martin; nevertheless, argues 
‘that the plaintiff Sornam could not b2 re- 
garded as a person ‘claiming under the 
-~ minor’ within the meaning of Sec. 3 (3) 
‘of the Act. We have not been shown any 
direct authority on the meaning of the 
-words ‘any person claiming under the 
minor’ occurring in Section 8 (3) of the 
Act. The matter has, therefore, to be de- 
cided as one of first impression. In our 
view, the words seem to apply to any 
person who derives from the minor the 
right to avoid the guardian’s alienations. 
He might derive the right by interit- 
ance, under testamentary disposition, by 
transfer inter vivos or by devolution by 
law, In all cases, he would be a person 
‘claiming under the minor’. On this con- 
struction of the sub-section, the plantiff 
Sornam must be held to be a person 
claiming under the minor Kaliammel, It 
is plain that he does not claim under any 
one else. The cause of action for his suit 
is founded entirely on the sale deed exe- 
cuted by Kaliammal.in his favour. 


9. We did not understand Mr. 

. Martin to argue that the words of Sec- 

tion 8 (3) cannot, in their natural mean- 

ing, apply to the plaintiff Sornam, His 

attempt, rather, was to show. that the 

sale deed dated 26-5-1966 executed by 
sila Mad./9 V G—384 
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‘position that the right to 
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Kaliammal in favour of ‘Bahan: after 
she attained: majority, did not; in law, 
convey in the paintiff’s favour any right . 


_to the property such as would enable him 
: to maintain the suit for setting aside the 


prior alienation by the guardian. Mr. 
Martin contended that at the time Kali- 
amma] purported to sell the property to 
the plaintiff, all that she herself had was 
no more than a right to sue for avoiding. 
her guardian’s alienations during her mi- 
nority. But this right, it was argued, was 
purely personal to Kaliammal, whereby 
it was meant that Kaliammal herself 
could have exercised that right by suing 
through a next friend during her minor- 
ity, or by filing a suit herself after at- 
taining majority. Being a personal right 
to sue, in the sense aforesaid, Mr. Martin 
maintained, it could not be the subject- 
matter of a valid transfer by Kaliammal. 
Reference was made, in this connection, 
to Section 6 (a) of the Transfer of Pro- 
perty Act, 1882 which provided that a 
mere right to sue cannot be transferred. 
Learned ‘counsel submitted that’ Kali- 
ammal’s sale deed dated 26-5-1966 in 
favour of the plaintiff being merely. the 
transfer of d personal right to.sue was 
within the mischief of Section 6 (e) of the 
Transfer of Property. Act, and, therefore, 
it could not clothe the transferee with 
any rights, Thus,. even with this sale 
deed in his favour, the plaintiff- Sornam 
cannot be held to be a person claiming . 
‘under the minor’, within tne meaning of 
Section 8 (3) of the Act. 


10.. We cannot subscribe to the| 
basic arguments of Mr. Martin that the 
right of a ward after attaining majority 
to avoid or set aside the guardian’s alie- 
nations during minority is merely a per-| 
sonal right to sue which is incapable of 
transfer by the minor. Under, the-. plain 
terms of Section 8 (3) of the Act: it is 
difficult to see how we can éxclude a 
transferee from the minor. -. from ‘the 
ambit of this provision. When ~ the ‘sub- 
section refers to ‘any persoh claiming 
under the minor’ it is assumptive of the 
avoid the 
guardian’s transfer can be a derivative 
right, claimed as such, by any one else 
from the minor, If the Legislature had 
accepted the position that a Hindu 
minor’s right to avoid the —guardian’s 
alienations is merely a personal right to 
sue, these words would not havé - been 
found enacted in the sub-section, 


11. There. is a theory that the 7 


mistakes and assumptions of those who 


A 
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draw up Acts. ‘of. ‘Parliament do not con- 
stitute the law. But we are `satisfied- that 
Section 8 (3) of the Act has beén enact- 


ed on firm foundations, Even under ` the.. 


general law, relating to transfers of pros 
perty, courts have recognised a well- 
.merited. distinction between the transfer 
of. „a mere right to sue, as such, on the 
one hand, and the transfer of property 
. which carries with it an incidental right 
related to the remedy for its recovery, 
on the other. Section 6 (e) of the Trans- 
_fer of Property Act, an which reliance 
‘was placed by Mr. Martin does not brush 
aside this distinction, It is applicable, in 
terms, only to the former kind of trans- 
fer of a mere right to sue. The section in 
the Transfer of Property Act would seem 
to have been inspired by ancient English 
rules of law-which frowned against any 
transfer of a mere right to sue. The ob- 
jection was based on the doctrine that 
the law would not recognise any transac- 
tion savouring of maintenance or cham- 
perty. However, even in England, excep- 
tions are recognised tc this rule. One 


.. such is that there is nothing unlawful in. 


* the purchase of property which the pur- 
chaser can only enjoy by defeating exist- 
“ing adverse claims. The position is suc- 
cinctly set out -in Halsbury 
‘paragraph 87 at page 50— 


"Jn every case it is a question whe- 
ther. the purchaser’s real object was to 
acquire an interest in the property, or 
‘merely to acquire a right to bring an ac- 
_tion, either ‘alone or Jointly with oe 
` “vendor.” 


In this sense, it becomes a matter of en- 
-quiry in every case as to whether the 
subject of the conveyance is the property, 
including the right of action in respect of 
the property, or whether itis a mere 
' tight of litigation. If the assignment or 
transfer of the right to sue is only inci- 
dental and subsidiary to the conveyance 
of the property, there could be no ques- 
tion that the same may be transferred 
>- along- with the property, under an effec- 
tive conveyance. ` 


I2. In India, the position seems to 
- have been not so well settled, On the 
guestion whether the conveyance by a 
ward of property alienated by his guard- 
ian is the assignment of a mere right to 
-sue or something more, there has ‘been 
' some conflict of euthority in our courts. 
“There are cases on both sides of 
line. There are decisions of courts which 
` have held that the minor’s right to avoid 
the transfer by his guardian or to set 
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1954-1 Mad LJ 294 = 
the 


3 ALR. 
it aside is a valuable right attached ‘to 
the property, They have `.further held. 
that it is given to the minor tnder the 
law to render an effective conveyance to 
his alienee of the property along with 
the incidental remedy for its recovery: 
The latter view finds forcible expression 
in a judgment of Viswanatha Sastri, J. in 
Palaniappa Goundan v. Nallappa Goun- 
dan, AIR 1951 Mad 317 = 1951-1 Mad LJ 
265, After referring to some of the ear- 
lier authorities in which a contrary opin- 
ion had been expressed, the learned Judge 
observed at page 272— 


“J am unable to accept these deci- ` 
sions as embodying a correct statement, 
of the law. There was here a sale of pro- 
perty by the ex-minor and not an assign- 
ment of a mere right to sue. No doubt, 
the vendee from the minor had to sue the 
previous purchaser from the guardian 


for recovery of possession of the. pro- 
perty, but in my opinion, that did not 


render the sale by the minor a transfer 
of a mere right to sue...... Itisa right 
annexed to the ownership of property or 
an interest in property and is available 
by the legal representatives of a minor 
who dies without avoiding a transfer. 
Where an.ex-minor transfers property 
unauthorisedly sold.‘by his guardian dur- 
ing his minority, he transfers not a mere. 
right to sue, but his interest in the pro- ` 


perty, though a suit may be necessary -to ~ - 


avoid the transfer ky the guardian and 
possession of his property from the 
alienee.”’ oO 


13. One of the authorities which 
came in for criticism at the hands oË 
Viswanatha Sastri, J. was an early deci- 


sion of a Division Bench of this court _ - 


consisting of Sadasiva Aiyar and Spencer, 
JJ. in Muthukumara Chetti v. Anthony 
Udayan, ILR 38 Mad 867 = (AIR 1915 
Mad 296). In that case, Sadasiva Aiyar, J. 
stated the propasitian of law, as a theore- 
tical question, with reference to the facts 
of that case, in the following terms: 


“If Rajagopalan, after attaining ma- 

jority, should wish zo repudiate the lease, 
there can be no doubt he can do so with- 
out a suit, But can any one else do so? 
The right to avoid is a personal privi- 
lege.” See 22 American Encyclopaedia, p. 
547. 
In Alamelu Ammal v. Krishna Chetti, . 
(AIR 1954 Mad- 
585), Satyanarayana Reo and Balakrishna - | 
Iyer, JJ. had to censider -a case. wheré,. 


‘on the death of a minor,. the reversion- ` 


ary heirs of the minor had brought a suit 
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for setting aside the alienation ’ effe>ted 
by the guardian of the minor. The suit 
was filed by the reversioners within 12 
years of the date of the alienation, but 
after the expiry of.three years from the 


minor’s death, The lower courts held that. 


the suit. was barred by limitation, be- 
cause under Section 6 (3) of the Irdian 
Limitation Act, 1908, limitation had to be 
counted from the date of the deatr of 
the minor, The learned Judges held chat 
Art. 44 applied to the case, but in zom- 
puting the limitation. Sec. 6 (3) cannot 
be invoked, According to them, the three 
year period must be counted from thé 
_ date when the minor would have atzain- 
ed majority had he not died. The resson- 
ing of the learned Judges was that a 
transferee by or a legal representative 
of the minor acquired title to the pro- 
perty subject to the right of the minor's 
option being exercised within three vars 
from the date of the minor attaining 
majority, After referring to certain ear- 
lier decisions, the learned Judges ob- 
served— ) 

"In our opinion, the right which is 
being exercised by the legal representa- 


tives is the right of the minor to roid 
the transfer.........” 
According to the learned Judges, this 


manner of applying Art. 44 to the case. 


of a minor’s legal representative was in 
consonance with the policy behind ~hat 
article, Their reasoning was that the 
same disability that affects the m‘nor 
= must also apply te the minor’s lega. re- 
presentatives or a transferee from the 
minor; for, according to the learnec 
Judges, they were ‘persons: claiming 
through the minor’, The learned Jtdges 
also observed that the right 'to set aside 
an alienation, for which Art. 44 provid- 
ed the period of limitation, was not ‘a 
personal privilege conferred upon the 
minor under Section 6 (3) of the Lirtta- 
tion Act’, The learned judges expressed 
their disagreement with the decision in 
Ramiah v. Brahmiah, 5$ Mad LJ 196, 198 
= (AIR 1930 Mad 821 at p, 823) which 
had relied on Section 6 (3) of the Limi- 
tation Act and had held that limitazion 
has to be computed from the date of 
death of the miner, Incidentally, this 
conflict in judicial decisions touching the 
computation of limitation had beer re- 
- solved in the new Limitation Act, 1963 
in Art. 60 of the schedule, 

14; . The aforesaid views of Setya- 
~ narayana Rao and Balakrishna Iyer. JJ. 
on the nature of-the minor’s right te set 


aside ‘the guardian’s alienations were not 
accepted as ‘correct in a laier decision of 
a’ Bench of this-* court consisting of 
Govinda Menon and P. N, Ramaswami, 
JJ. in Palani Gounder v. Vanjikkal, ILR 
(1956) Mad 1062 = (AIR 1956 Mad 476). 
This Division Bench thought that the. 
learned Judges who decided Alamelu 
Ammal v. Krishna Chetti, 1954-1 Mad LJ 
294 = (AIR 1954 Mad 585}, had merely 
assumed, without a detailed examination 
of the legal position, that a minor’s right 
to set aside the guardian’s alienation is - 
heritable and alienable, and that the 
learned Judges were only dealing with a 
matter of limitation. We may say that 
this observation may not be apposite, at 
the present moment, as applied to Art. 60 
of the Limitation Act, 1963. For, this 
Article now clearly provides for a suit 
to set aside a transfer of property effect- 
ed earlier by the guardian of a ward not 
only by the ward himself after attaining 
majority, but also by the ward’s legal 
representative in a case where a ward 
dies before attaining majority and also 
in a case where he dies within three 
years from the date of attaining majority. - 
Art. 60 of the schedule ta the Limita- 
tion Act, 1963, clearly and unequivocally 
proceeds on the footing that the said 
right is heritable, if not alienable. 


15. Be that as it may, Govinda 
Menon and Ramaswami,- JJ. preferred 
not to accept the decision in Alamelu 
Ammal v, Krishna Chetti, 1954-1 Mad - 
LJ 294 = (AIR 1954 Mad 585), They -ac- 
cepted as correct the decision of Sadasiva 
Aiyar and Spencer, JJ. in Muthukumara 
Chetti v, Anthony Udayan, ILR 38 Mad 
867 = (AIR 1915 Mad 296). They express~ 
ed their dissent from the opinion ex- 
pressed by Viswanatha Sastri J. in Pala- 
niappa Gounden v. Mallappa Gounden, 
i Mad LJ 265 = (AIR 1951 Mad 


16. Apart from the above deci- 
sions of our High Court, reference was / 
made to a devision of the Calcutta - High 
Court in Manmohan v. Bidhu Bhusan, 
AIR 1939 Cal 460. It was held in that.’ 
case that the interest which the minor - 
possessed in the property transferred by 
the guardian is a mere right'to sue to 
have the sale set. aside, and the transfer 
by the minor of such a right is clearly 
prohibited under Section 6 (e) of 
Transfer of Property Act. 

17. It is unnecessary to refer in 
detail to the other cases cited at the Bar, 
A fairly long list of decisions may ` be 


the — 
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found in the judgment. of Viswanatha 
Sastri J. in Palaniappa Gounden v, Mall- 
appa Gounden, 1951-1 Mad Lj 265.= 
(ATR 1951 Mad 817). To render the list 
up-to-date. we may cite the judgment of 
Ramamurti, J. in Gunnama v. _ Bolachi, 
TLR (1955) 2 Mad 114, in which the 
learned Judge merely followed without 
discussion, the judgment of Govinda 
Menon and Ramaswami, JJ. in Palani v. 
Vanjikkal, ILR (1956) Mad 1062 = (AIR 
1956 Mad 476). 


18, On a review of the cases cit- 
ed at the Bar, we find that the questions 
at issue in the present case had not di~ 
rectly arisen in any of those cases ex~ 
cepting, incidentally, in connection with 
the application of S, 5 (3) of the Indian 
Limitation Act, 1908, or Art. 44 of the 
Schedule I to the said Act. At all events, 
all those cases had only dealt with the 
law that subsisted before the coming inte 
force of the Hindu Minority and Guard- 
ianship Act, 1956 and they cannot be re- 
garded as authorities on the true 
. struction of Sec, & of that Act. 


19. Gokulakrishnaa, J. in making 
the reference to the Full Bench, had 
` pin-pointed on the apparent conflict be~ 
tween the decisions in Muthukumara 
Chetti v. Anthony Udayar, ILR 38 Mad 
867 = (ATR 1915 Mad 296) and Palani v. 
Vanjikkal, ILR (1356) Mad 1062 = (AIR 
1956 Mad 476), on the one side, and 
Palaniappa Gounden v. Mallappa Goun- 
den, 1951-1 Mad LJ 265 = (AIR 1951 
Mad 817) and Alamelu Ammal v. Krishna 
Chetti, 1954-1 Mad LJ 294 = (AIR 1054 
Mad 585), on the other. This conflict in 
Bench decisions provided the main im~ 
pulse fer the learned Judge te refer the 
matter to the Full Bench. For purposes 
of the present case, however, we do not 
think it is really necessary to resolve the 
conflict, although we are inclined to 
think that the opinion expressed by 
Viswanatha Sastri, J, in Palaniappa 
Gounden v. Mallappa Gounden, 1951-1 
Mad LJ 265 = (AIR 1951 Mad 817) is 
the sounder view, on principle of the 
law obtaining on the subject, both be- 
fore and after the commencement of the 
Hindu Minority and Guardianship Act, 
1956, : 

20. At this stage, we may refer 
to. Section 5 of the, Hindu Minority and 
Guardianship Act, 19585, which clearly 
lays down that any text, rule or inter- 
pretation of Hindu law or any custom or 
usage as part of that law in force imme~ 
diately before the commencement of the 


con" 
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Act, shall cease to have effect with. rese 
pect to any matter for which previsicn is 
made in this Act. In our view, the overe 
riding effect of the Act under this provi- 
sion would encompass even earlier court 
rulings on the subjects which are now 
dealt with by the Act. At all events, it 
so far as the instant question before us 
is concerned, we have no doubt that it 
has got to be decided only in terms of 
Section 2 (3) and not by reference to the 
judicial precedents in regard to the law 
as it existed before the commencement 
of the Act. 


21. Gokulakrishnan, J. in his rem 
ferring judgment, apparently thought 
that Sec, 8 (3) can only refer to persons 
who obtained the minor’s property by 
devolution of law, such as heirs-at-law 
or reversioners, We do not find any justi- 
fication for giving zo the words ‘any one 
claiming under him’ this restricted mean- 
ing. The reason suggested for this res= 
tricted interpretation was that Sec. 8 (3} 
of the Hindu Minority and Guardianship 
Act, 1956 must be corsirued in harmony 
with Sec. 6 (c) of the Transfer of Pro- 
perty Act. We doubt whether there exists 
any canon of ‘harmonious’ construction, 
which extends the scope of the court’s 
inquiry beyond the confines of the- parti- 
culer statute which the court has to con~ 
strue, Nor can we accept as sound the 
notion that the court can ignore the plain 
terms of a statute by reference to the 
provisions in a different enactment, In 
any case, we do not see the relevance of 
reading Sec. 6 (e) of the Transfer of Pro- 
perty Act into Sec. 8 (3) of the Hindu 
Minority and Guardianship Act, 1956. 
Sec, $ (3), on its plain terms applies to 
the transferees as well as the legal re~ 
presentatives of the minor, and it cannot 
have the intention behind the words ‘any 
person claiming under the minor’ that a 
transferee from the minor should «stand 
excluded from the description. 


22. Gokulakrishnan, J. however, 
was prepared to concede that the words 
‘any person claiming under the minor’ 
could be applied to persons to whom the 
minor’s interest has devolved under in- 
heritance. We are unable to see how this 
result could flow if Sec. 6 (3) of the 
Transfer of Property Act were thought 
to control the scope of Sec. 8 (2) of the 
Hindu Minority and Guardianship Act. 


If the theory is thet a minor’s right to. 


set aside the guardian’s alienation is a 


mere right of litigation and is only per- . 


sonal to the minor, then, on the minor’s 


~ 
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death, the right also must die with him; 
it cannot devolve on his heirs or rever- 
sioners. But- the.-view adumbrated oy 
Gokulakrishnan, J, would seem to stg- 
gest that Sec, $ (e) of the Transfer of 
Property Act, would only have the effect 
of excluding from the ambit of Sec. 8 13) 
of the Hindu Minority and Guardianship 
Act 1956, transfers inter vivos of the 
minor’s right in the property alienated 
by the guardian, We do not see any væli- 
dity, in principle, for this understanding 
of the sections, We have earlier referred 
to Sec. 5 of the Hindu Minority and 
Guardianship Act, 1956 with particular 
reference to clause (a). That sub-section 
dealt with the overriding effect of the 
Act as respects any rule of Hindu lew, 
usage, custom, etc., in force immediately 
before the commencement of this Act. 
Clause (b) enacts similarly, that “any 
other law in force immediately befcre 
the commencement of this Act shall ceese 
to have effect in so far as it is inconsist- 
ent with any of the provisions contained 
in the Act:” This being the avowed in- 
tention of the Legislature, when it comes 
tc a question of “which is to be master, 
Sec. 6 (e) of the Transfer of Property 
Act or Sec. 8 (3) of the Hindu Minority 
and Guardianship Act, 1956?°— the fcr- 
mer must necessarily yield to the latter 
` under the compulsive rule of interpreta- 
tion declared by Sec. 5 (b) of the latter 
Act. We have no hesitation, therefore, in 
giving to Sec. 8 (3) the full force and 
. effect of the words in their’ natural and 
ordinary meaning carry, 


23. In the result, our formal an- 
swer -to the question referred to us is 
that the. right to set aside the alienatioas 
of a minor’s property by the guardian is 
available under Sec. 8 (3) of the Hindu 
Minority and Guardianship Act, 1956, not 
only to the minor himself, but also to 
any person claiming under him, which 
latter expression includes ‘a transferee of 
the minor. 


24. On this construction of Sec- 
tion 8 (3) of the Hindu Minority and 
Guardianship Act 1956, the plaintiff Scr- 
nam has to be regarded as a _ person 
claiming under the minor Kaliammal, 
and this being so, the previous alienation 
of the suit property dated 21-10-1959 


made by Kandayya as guardian of Kai~. 


‘ammal is open to avoidance by the plain- 


tiff. It follows that the suit filed by him > 


for setting aside that alienation and Dr 
possession must be held to have - Dem 
properly laid. . 


S. S.V. Devastanam v. State of T. N. 


(Kailasaim Offg, C.- J.) [Prs. 1+3} Mad, 133 


23.: -The second appeal is dismiss- 
ed, But in the circumstances, there wiil 
be no order as to costs, 

a ae dismissed. 


- 
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KAILASAM, OFFG, ©, J. AND 
BALASUBRAMANYAM, J. 

Sri Sandhi Vinayagar Devastanam, `. 
Tirunelveli, Appellant v. The State of — 
Tamil Nadu and others, Respondents. j 


S. T. A, No. 66 of 1973, D/- 15-3- 
19:76.® 
Madras Minor Inams (Abolition 


and Conversion into Ryotwari) Act (30 of 
1963), S. 8 (2) (ii) — Applicability = 
Grant of iruvaram minor inam lands for 
support of religious institution — No sale 
within sixty years or fwelve years as 
provided in S. 8 (2) (i), Clauses (a) and 
(b) respectively — S. 8 (2) (ii) applies— 
Religious institution entitled to Ryotwari 
patta, (Para 3) 
B. Kumar, for Appellant; Addl, Govt. 
Pleader, S. Padhmanabhan and R., Nada- 
nasabapathi, for Respondents. : 


KAILASAM, Ofig, C. J.:— This ap-' 
peal is preferred by the appellant Sandhi- 
vinayagar Devastanam, Tirunelveli, re- 


presented by its hereditary trustee against 


the order of the Inams Abolition Tribu- 
nal—Sub-Court, Tirunelveli, in R. -A 
(LA.T.) 72 of 1970. : 

2. The appellant-devastanam filed 
a petition before Settlement Tahsildar II, 
Koilpatti, for grant of a ryotwari patta. 


He negatived the claim of the appellant- - - 


devastanam, The appellant appealed to . 
the Inams Abolition Tribunal where also 
it failed. Hence this appeal, 


3. The fact which was found by 
the court below is that tke relevant en- 
tries in the Imam Fair Register indicate 
that this is a case of Devadhayam Inam - 
Grant consisting of both wazams. The 
lower court agreed with the finding of 
the Settlement Tahasildar on this aspect 
In dealing with the question as to who 
was in possession and enjoyment of the 


_land, the lower court recorded a finding 


that the respondents were in possession. 
We are not dealing with this issue as it | 


*(Against -decree of Inam Abolition Tri- - 
bunal (Sub-Court), Tirunelveli In R. A. 
(i. A. T.) 72 of 1970, D/- 28-38-1973.) 


KT/L:T/D983/76/SBB/WNG 


134 Mad. | Singanallur Municipality v. Vasantha Mills (FB) 


is not relevant for the purpose of decid- 
ing the appeal. The decision in his case 
will depend upon the construction . of 
Section 8 of Act: 30 of 1963. Section 8 is 
the relevant section. Section 8 (1) pro- 
vides: 


“Subject to the provisions of sub- 
section (2), every person who is lawfully 
entitled to the kudiwaram in an inam 
land immediately before the appointed 
day whether such person is an inamdar 
or not shall, with effect on and frem the 
appoirted day, be entitled to ryotwari 
patta in respect of that land.” 


- Jt is common ground that Section 8 (2) js 
applicable and, therefore, the provisions 
of Section 8 (1) are not applicable. Sec- 
tion 8 (2) provides that the following pro- 
visions, namely, Section 8 (2) (i) (a) and 
(b) and Section 8 (2) Gi) will apply _in 
the case of lands in an iruwaram minor 
inam granted for the support or main- 
tenance of a religious institution or for 
the performance of a charity or service 
connected therewith or of. any other re- 
ligious charity, It is found that the lands 
in qüestion are iruvaram minor mam 
lands granted for the support of a reli- 
‘Igious institution. The provisions that are 
applicable are contained in Section 8 (2) 
(i). Where the land is transferred by way 
of sale and the transferee or person de- 
riving rights through him had been in 
.lexclusive possession for a continuous 
perioč of sixty years immediately before 
the Ist day of April 1960, or if he is in 
possession for a continuous period of 12 
years immediately before the Ist day of 
April 1960, after the payment of an 
amount prescribed in clause (b), he- will 
be entitled to < ryotwari patta. In other 
cases, Section & (2) (ii) governs. It pro- 
vides that the institution or the indivi- 
dual rencering service shall, with effect 
on and from the appointed day, be en- 
titled to a ryotwari patta in respect of 
‘the land, there being no sale within 


"sixty years as provided in Section 8 (2) 


G) (a) or within twelve years as provid- 


"led in Section 8 (2) (i) (b) in favour of 


the respondents. Section 8 (2) (ii) ‘being 
applicable, the religious institution can- 
not be deprived of a patta. A reading of 
that sub-section itself would show that 
the appellant should succeed and the re- 
lief prayed for-by him has to be granted 
The appeal is allowed. No costs. 

l = Appeal allowed. 





` 
rere, 


. Opinion, be estimated. . 


“ALR. 
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Ea FULL BENCH : _ 
P. S. KATLASAM, C. J., KOSHAL AND 

; RAMANUJAM, JJ., 

The Singanallur Municipality, Ap- 
pellant v, The Vasantha Mills Ltd., Coim~ 
batore and others, Respondents. 

Second Appeals Nos. 516, 520 and 521 
of 1973, D/- 8-7-1976." l 

Tamil Nadu District Municipalities 
Act (5 of 1920), S. 82 (2) Proviso— Scope 
of — Assessment of property tax — An- 
nual rental value — Determination of — 
Nil premises —- Applicabiiity of the pro- 
viso. 1962-2 Mad LJ 440 and 1973-2 Mad 
LJ 116, Overruled. 


Two requirements have to be fulfill- 
ed before the proviso can apply: (i) the 
building should be of a class not ordi- 
narily let, and (ii) the gross annual rent 
of which cannot, in the opinion of the 
executive authority, be estimated, 

(Para 4) 

The question whether a building -be- 
longs to a class not ordinariiy let out has 
to be decided with reference to the pur- 
pose for which it was put up and the 
purpose for which it is used. The question 
whether they are capable of being let 
or not is irrelevant. The test is not whe- 
ther a building is capable of being ict, 
but whether it belongs to a class not 
ordinarily let. 1954-1 Mad Lq 671, Ap- 
proved; 1962-2 Mad Lj 440 and 1973-2. 
Mad LJ 116, Overruled. (Paras 5, 6) . 

Held on facts that there was no rea- 
son for not accepting the evidence of the 
Special Officer of the Municipality that 
the buildings, the Mills in question, he- 
longed to a class not ordinarily let, the 
gross annual rent of which could.not; in 
opinion of the executive authority, «be 
estimated, The evidence of the Special 
Officer that the Mills were never let out; 
that in that area no mill was at any time 
leased out, that no similar buildings were 
let out in thet area and that it was not 
possible to work out the annual rental 
value except on the basis of the capital 
value; clearly complied with the require- 
ment of the proviso to S. 82 (2) for he . 
stated that the buildings belonged to a 
class not ordinarily let out, the gross 
annual. rent of which could not, in his 
_ Bara 4) 


*(Decided by Full Bench on order of 
reference made by Ismail. J. ‘on 5-2~ 
1976.) F agg 


BU/BU/A439/77/LGC 


1977 


Cases Referred: ` Chronological “Paras 
(1973) 2 Mad LJ 116 = 86 Mad LW 434 

2, 6, 7 
1962-2 Mad’ LJ 440 = 75 Mad LW 597 6 
1954-1 Mad LJ 671 5, 6, 7 


.: P. S. KAILASAM, ©. F.:— Thsse 
three second appeals raise an important 
question of law concerning the interpre- 
tation of the proviso to Sec, 82 (2) of tae 
Tamil Nadu District Municipalities A.:t, 
1920. The plaintiffs in the three suis, 
who are Mills, were assessed to propey 
tax by the Singanallur Municipality 3y 
its Special Officer, According to the MiEs, 
the assessment of property tax was rot 
in accordance with the provisions of fie 
‘Tamil Nadu District Municipalities “ct 
"and therefore the assessment was illegal 
and void. They filed the suits O. S. Mos. 
1278 of 1968, 1402 of 1968 and 1192 of 
1968 praying for a declaration that te 
basis of the taxation was illegal as the 
provisions of the Act had not been com- 


plied with, The Municipality contendd ` 


that tax was assessed according to te 
proviso to Sec. 82 (2) of the Act as tue 
buildings in question were of a class rot 
ordinarily let, the gross annual rent of 
which could not, in the opinion af tie 
executive authority, be estimated. The 
. trial court dismissed the suits, holding 
. that the rating authority was given 

wide discretion in choosing any of te 
methods of determining the annual renal 
value and that the court would not be 
entitled to question that discretion and 
give a finding of its own whether fe 
building was capable of being let out or 
could be ordinarily let out. On appeal oy 
the three mills, the Third Additional 
Subordinate Judge, Coimbatore, allowed 
the appeals on the ground that the Muai- 
_cipality could not successfully contend 
“that the buildings belonged to a class rot 
ordinarily let. The lower appellate court 
observed that the provisions of Sec. 32 
must be complied with by the Municipa- 
lity in substance and in effect, that juġg- 
ed by that standard the assessment mzde 
in the cases on the basis of the capi_al 
value was not proper and that on that 
account the Municipality had failed ‘to 
comply with the provisions of the Act. 


2. Thereupon, the Municipalty 
referred the above three second appes. 
n the first instance they came up befcre 

Ismail J., who, after referring to the re-e~ 
- vant decisions, found himself unable to 
egree with the view taken by a single 
Judge of this Court in Rajalakshmi Mills 
Lid, v, Singanallur Municipality, 1972-2 


Singanallur Municipality v. Vasantha Mills (FB) 


~ 
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Mad LJ 116, and, as. he was of the opin- 
ion that the-question required to be con- 
sidered by a larger’ Bench,- he directed 
the appeals to be posted before a Bench. 
They were accordingly pleced before this 
Full Bench, as the question is of great 
importance and of frequent occurrence 
and the decisions on the point have to be 
clarified. 


3. Sec. 82 (1) of the ‘Act deals 
with the method of assessment of the 
property, It runs as follows— 

“Every building shall be assessed to~ 
gether with its site and othsr adjacent 
premises occupied as an appurtenance - 
thereto unless the owner of the building 
is a different person from the owner of 
such site or premises.” 

Sec, 82 (2) states— 


“The annual value of lands and 
buildings shall be deemed ta be the 
gross annual rent at which they may 
reasonably be expected to let from month 
to month or from year to year less a de- 
ducticn, in the case of buildings, of ten 
per cent of that portion of such annual 
rent which is attributable to the ~build-. 
ings alone, apart Irom. their sites and the 
adjacent lands occupied as an appurten- 
ance thereto, and the said deduction 
shall be in lieu. of all allowance for re- 
pairs or on any other account whatever: 
Provided that— 


(a) in the case of (i) any Government 
or Railway building, or (ii) any building 
of a class not ordinarily let the gross an- 
nual rent of which cannot, in the opin- 
ion of the executive authority, be esti- 
mated. ; 


the annual value of the premises shall 
be deemed to be six per cent of the total 
of the estimated value of the land and 
the estimated present cost of erecting the 
building after deducting for depreciation 
a reasonable amount which shall in no 
case be less. than ten per centum of such ; 
cost.’ 


4, The point that arises for deter- 
mination is whether the buildings in 
question belong to a class not ordinarily 
let the gross annual rent of which cannot 
in the opinion of the executive authority 
be estimated. Two. requirements have te 


` be fulfilled before the proviso can apply: 


(i) the building should be of a class not 
ordinarily let, and (ii) the gross annual 
rent of which cannot, in the opinion of 
the executive authority, be estimated 
The buildings in question cre mills im 
Coimbatore district, The evidence of the 
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Special Officer examined as D.W. 1 is es 


follows:— 


“The Mills were never let out. in 
that area no mill was at any time leased 
out. No buildings in the premises are let 
out. No similar buildings are let out in 
that area, It was not possible to work ott 
the annual rental value except on the 
basis of the capital value.” 

In cross-examination he stated— 

“There may be buildings adjacent to 
this leased out, But they are not of simi- 
lar type. It is net true to say that it car 
be leased out ard if leased out it wil 
fetch only Rs. 5000 per month.” 

This evidence of the Special Officer clear- 
ly complies with the requirements of the 
proviso to Sec. 2 (2) of the Act for h2 
states that the buildings belong to a class 
not orinarily let out, the gross annuel 
rent of which cannot, in his opinion, b2 
estimated, We see no reason for not ac 
cepting this evidence of the Special Off- 
cer that the buildings belong to a class 


not ordinarily let, the gross annual rent’ 


of which cannot, in opinion of the execu- 
tive authority, be estimated. On the facts, 
‘themselves, we have to find in favour af 
the Municipality and allow the second 
appeals. 

5, We however, find it necessary 
to deai with the decisions which hava 
been rendered by this court and  th=2 
misunderstanding of these decisions by 
the lower appellate court. In the General 
Committee, Madras Club v. City Munici- 
pal Council of Madras, 1954-1 Mad LJ 
671, a Bench of this court had to constru2 
the proviso to Sec. 100 (2) of the Madras 
City Municipal Act which is in pari ma- 
teria with the language of Sec. 82 (2) 
with whith we are now concerned. Tha 
question before the Bench was whether 
the building of the Madras Club would 
fall within the proviso to Sec. 100 (2). 
The Chief Judge of the Court of Smal 
Causes found that the building could b= 
leased out both for residential and busi- 
ness purposes. It was not contended be- 
fore him that the building could not be 
let out, if so desired. The Bench of this 
court observed— 

“In our opinion, the building does 
not fall within the scope of sub-sec. (2) 
of Sec. 100 and does not fall within the 
scope of proviso (a) (ii) of sub-sec. (2).” 
The Bench observed that the proviso laid 
down a particular method of valuation 
for any building of a class not ordinarily 
let, the gross annual rent of which can- 
not in the opinion of the Commissione? 


| ALR. 


be estimated, In construing these words, 
the Bench observed— 


“We are clearly of the opinion that 

the building in question cannot be held 
to be a building of a class not ordinarily 
let. It is not sufficient that a building has 
actually been not let to bring it within 
the category. So many buildings in which 
the owners reside are not ordinarily let 
nor even ordinarily intended to be let. 
But they certainly do not belong to the 
category of buildings of a class not ordi- 
narily let. The buildings which are con- 
templated as belonging to that class are 
buildings like i ac memorial build- 
ings, etc.” 
With respect, we feel that the above ob- 
servations correctly lay down the law. © 
The question whether a building belongs 
to a class not ordinarily let out has to 
be decided with reference to the purpose! 
for which it was put up and the purpose, 
for which it is used. The two examples, 
given by the Bench are illustrative, and 
not exhaustive, Buildings like temples’ 
and memorial buildings are buildings of 
a class not ordinarily let, but certainly 
they are capable of being let and the 
question whether they are capable of be- 
ing let or not is irrelevant. 


6... In purporting to follow the 
above decision, a later Bench of this court 
in Addison Paints and Chemicals v, Com- 
missioner, Corporation of Madras, 1962-2 
Mad LJ 440 at p. 442, stated as follows— 

“In this case unfortunately the learn- 
ed Chief Judge of the Court of Small 
Causes has based his conclusion on the 
short ground that the building is not ac- 
tually let. He has not considered whe- 
ther the building is capable of being let.” 
This test, whether the building is: cap- 
able of being let out or not, is erroneous- 
and does not reflect the correct position 
of law as laid down in Sec. 82 (2) of the 
Act, The observations of the Bench have 
misled a single Judge of this Court in 
Rajalakshmi Mills Id. v, Singanallur 
Municipality, 1973-2 Mad LJ 116, to ap- 
ply the test whether a building is cap- 
able of being let. The building in that 
case was also mills, and the learned 
Judge, after referring te the General 
Committee, Madras Club v. City Munici- 
pal Council of Madras, pees Mad LJ 
671 observed— 

“It may be seen that in liquidation 
proceedings of: companies like that of 
the plaintiffs {mills) arising under the 
Companies Act, 1956, leases to run such 
companies to safeguard the interests of 


1977 


creditors have frequently been ordered 
by courts. The assumption. that stich 
buildings fall under the- category z of 
buildings -not -ordinarily let is erroneous.” 


The learned Judge proceeded to construe- 


the Bench decision as restricting ‘the 
class of buildings not ordinarily let’ to 
temples and memorial buildings. We are 
of the opinion that this decision has been 
erroneously rendered, as the test is not 
whether a building is capable of being 
let, but whether it belongs to a class not 
ordinarily let. 

T. In the result we hold that the 
decision in the General Committee, Mad- 
ras Club v. City Municipa] Council, Mad- 
ras, 1954-1 Mad LJ 671 has correctly laid 
down the law and that the test applied 

in Addison Paints and Chemicals Ltd. v. 
Cona ane Corporation of Madras, 
1962-2 Mad LJ 440 whether a building is 
capable of being let or not is erroneaus. 
We also overrule the decision in Raja- 
lakshmi Mills Ltd. v. Singanallur Munici- 
pality, 1973-2 Mad LJ 116. À 

8. The second appeals are allowed. 
But, in the circumstances of the case, 
there will be no order as to costs. 

Appeals allowed. 
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~ KAILASAM, C. J. AND 
BALASUBRAMANYAM, J. 


M/s. B. S. Perumal Chetti & Brothers’ 


and another, Appellants v. The State and 
` others, Respondents. 


Writ Appeals Nos. 49 and 50: of 18:76, - 


D/- .14-6-1976,* 
Constitution of India, Art. 15 (1) — 


Discrimination on ground of religion —- 


Person complaining must be directly af- 
fected. AIR 1954 SC 119, (1922) 262 US 
447 and (1917) 245 US 60, Referred, 
(Para 3) 
Cases Referred: Chronological Paras 
AIR 1954 SC 119 = 1954 SCR 674 3 
(1922) 262 US 447 = 67 Law Ed 1078 3 
(1917) 245 US 60 = 62 Law Ed 149 3 
K. K. Venugopal for S. Balathanda- 
pani and K. R, Nagamanickam, for Ap- 
pellants. , 
` KAILASAM. C. J.:-—- Thėse two ap- 
peals are preferred by the petitioners in 
W. P. Nos, 624 and. 625 of 1976. 


*(Against judgment of Ramanujam J, in 
_W. P. Nos; 624 and 625, of - 1976, ‘D/- 
" 14-6-1976.) . 

LT/AU/E822/76/ABO 


ase 


BES. P, Chetti & Bros. v. State (ailasam C, 3.) 


_ of certiorari and to quash ` 


iPrs. 1-3] - Mad. 137 


2° - The appellants filed ‘the’ writ 
petitions praying: for the issue of a writ 
the orders 
issued in G. O. Ms. No: 1998 Home dated 
12-8-1974. The appellants were the ten-. 
ants under the second respondent. Under 
Sec, 29 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, the 
Government exempted all buildings own- 
ed by Hindu, Christian and Muslim reli- 
gious trusts and charitable institutions 
from the provisions of the said Act. The 
writ petitions were filed by the appel- 
lants on the ground that it  viclated 
Arts. 14 and 15 of the Constitution of. 
India and that in any event it violated — 
the principles of natural justice in so far 
as orders of exemption were passed with- 
out notice to the affected tenants. Rama- 
nujam J. dismissed the writ petitions, 
and hence these appeals. 


3. Mr. Venugopal,. the learned 
counsel for the appellants, submitted 
that the confining of the exemption under 
Sec, 29 of the Act of the buildings owned 
by Hindus, Christians and Muslim religi- 
ous trusts and charitable institutions - is 


l discriminatory and contrary to the provi-. 


sions of Art. 15 (1) of the Constitution. 
His submission is that while buildings 
which belonged to the Hindu, Christian 
and Muslim religious institutions are ‘ex- 
empted from the operation of the Act, 
buildings belonging to the other religious 
institutions like Sikhs, Jains and Parsis 
are not exempted from the cperation of 
the Act, and in these cases the provisions. 
of the Act have to be foliowed. It has to — 
be noted that the appellants are Hindu 
tenants under the second respondent 
Hindu trust. Whether a Parsi, Jain or a 
Sikh religious institution would suffer by 
not being granted: exemption under Sec- 
tion 29 is not open to the appellants, as 
they are not directly affezted on 
ground of religion, In other words, if the 
appellants complain that their rights 
have been affected on grounds of religi- 
ous discrimination, it would be a dif- 
ferent matter, Under S. 10 (3) (b) of the 
Act, it is provided that where the land- 
lord of a building is a religious, charit- 
able, educational or other public institu- 
tion, it may, if the building is required 
for the purposes of the institution, apply 
for an order directing the tenant to put 
the institution in possession of the build- 
ing. Sec. 10 relates to exemption that is 
available under the Act itself irrespec~ 
tive of religion, while Sec. 29 confers 


-powers on the Government, that notwith- 


the . 
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standing -anything contained in the Act, 
the Government may, by notification, 


exempt any builcing or class of buildings. 


from all or any ofthe provisions of the 
Act. The Government, under Sec, 29, can 
certainly exempt class of buildings, 
namely, buildings belonging to Hindu, 
Christian and Muslim charitable institu- 
tions. A Sikh, Jain or a Buddhist are 
taken ‘to be included within the term 
Hindu. The grievance is that a Parsi reli- 
gious institution with which we are not 
_ concerned at all, has been discriminated 

against, as the exemption granted under 
Sec. 29 is not applicable to a Parsi insti- 


`` tution. While considering the validity of 


the order made under Sec, 29, we have 
- got to-take the state of affairs in the State 
of Tamil Nadu for which the Act is in- 
tended to apply. There may be one or 
two Parsi institutions in the entire State. 
It may be that a Parsi institution may 
have a grievance and come to Court for 
relief ‘on the ground that the same facili- 
ties that are available to the other reli- 
gious insitutions are not available to it. 
. But we are not inclined to accept the 
plea of a Hindu tenant under a Hindu 
religious institution that because Parsi 
religious institutions are not exempted, 
the law is discriminatory and is not ap- 
_ plicable to him. _ 
. | 8 | In support of his contention, 
the leafned counsel relied on a decision 
of the ‘Supreme Court in Dwarakadas v, 
Sholapur Spg. and Wvg, Co., AIR 1954 
SC 119, The learned counsel drew our 
attention to paragraph 37 of the judg- 
ment and read ta us the extract from the 
decision ‘in Massachussetts v. Mellon 
1922-262 US 447. He also drew our atten- 
tion. to the decision in Buchanan v, War- 
~ ley; 1917-245 US 60. In Massachusetts v. 
Mellon, 1922-262 US 447 it was observed 
that the party who invoked the power 
must be able to show not only that the 


statute was invalid but that he had sus- 


tained or was immediately in danger of 
sustaining some direct injury as the 
result of its enforcement and not merely 
that he suffered in some indefinite way 
in common with people generally, Deal- 
‘ing with the second decision cited above, 
the Supreme Court observed that al- 
though the alleged denial of constitutional 
rights involved only the rights of colour- 
ed persons, and jhe vendor was a white 
person, yet the vendor was directly af- 
fected. The two decisions cited would 
indicate that there must be a direct 
grievance, In the present case, the appel- 
lants are not directly affected. Hence, we 
E 


P, Ponnuswami (Mohan J.) 


‘court of the District 


ALR 


do not see any ground for interfering 
with the conclusion arrived at by -the 


learned Judge, The appeals are dismissed. 


Appeals dismissed, 
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' MOHAN, J. a8 
P. V. Chinniah Gounder, Appellant - 
v. P. Ponnuswami and. another, Respon- - 
dents. 

Second Appeal No, 2442 of 1975, D/- 
16-3-1976.* 

Evidence Act (1872), S. 116 — Jus. 
tertii when available — Tenant inducted 
by landlord but asserting title of Muni- 
cipality to the leased property — Ques- 
tion of title between landlord and Muni- 
cipality not yet decided — Tenant is es- 
topped from denying landlord’s title. 
AIR 1954 Mad 402 and (1970) 1 Mad LJ 
444, Disting. (Para 4). 
Cases Referred: Chronological Paras 
(1970) 1 Mad LJ 444 = 82 Mad LW 683 

4 


AIR 1954 Mad 402 =: (1953) 2 Mad LJ 511 
| 4 


_ JUDGMENT:— The plaintiff who 


was unsuccessful in both the: courts þe- |. 


low has come up by way of this second. 
appeal. The short facts are as follows: 
He. has filed O. S. 836 of 1970 before the 
Munsif, Kulitalai, 
for a declaration that he is entitled to re- 


main in possession of the suit property- . 


and also for an injunction, According to 
him, the suit property is a road porom- 
boke comprised in S, F, 583 situate in 
Manapparai Town. This was shown as 
A.B.C.D. in the. plaint plan. The plaintiff 
encroached upon this suit item in about 
1949 or 1950 and was running a tea shop. 
By issue of B memos, his right to remain 
in possession has been recognised by the 
Government of Tamil Nadu, The portion 
marked as A-E.F.G., situated on the 
north of the suit item was a private pro- 
perty of the first defendant, the second 
defendant being the power of attorney 
agent of the first defendant. The portion 
shown as E.B.H.F, is situated north of the 
suit item and east of A.E.F.G. This por- 
tion is a road poromboke. The first defen- 
dant was in possession of this -portion. 
E.B.H.F. Since the plaintiff. wanted add} 


i a ee | 
*(Against decree of Dist: J. Tiruchirapalli 
In A. S. No, 652 of 1972.) °° 
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tional accommodation, he took the pro- 
perty situated on the north ọf the suit 
item for lease from the first defendant. 
The defendants instituted eviction pro- 
ceedings in respect of the portion leased 
to the plaintiff shown as A.B.H.G. Evic- 
tion was ordered which was ‘sustained 
even in appeal. The plaintiff was granted 
time till 10-8-1970. Under the cover of 
those proceedings, the plaintiff was 
sought to be evicted, The property which 
was leased out in favour of the plaintiff 
by the defendants being originally po- 
romboke belonging to. the Government, 
by reason of the assignment in favour of 
the Municipality, the Municipality had 
become the owner. The said Municipa- 
lity had given permission by its order 
dated 12-6-1969 and 20-7-1970 to the 
plaintiff to occupy the suit item. Hence, 
the rights of the plaintiff had been pro- 


tected and, therefore, he instituted the 


suit. 


2. In defence it was contended 
that the entire property including the 
suit item was enjoyed by the lst defen- 
dant who encroached upon the property 
notwithstanding the same being Govern- 
ment poromboke. So long as the plain- 
tiff was inducted into possession by 
means of a tenancy agreement from the 
defendants, it was not open to him to 
deny their title, 


3. The defence was accepted. 
Hence the learned District Munsif dis- 
missed the suit. On appeal in A. S. 652 
of 1972, the learned District Judge, Tiru- 
chirapalli, dismissed the appeal uphald- 
ing the judgment of the trial court. 
Hence the present second appeal. 


4, It is the contention of Mr, S. 
Kothandarama Nayanar, learned counsel 
for the appellant, that the courts below 
erred in their construction of Sec. 116 of 
the Evidence Act. According to him, it 
is not correct to hold that the plaintiff 
without surrendering possession of the 
property could not deny the title of the 
defendants. Having regard te the iZact 
that the property originally belonged to 
the Government, being a poramboke, 
which came to be assigned in favour of 
Manapparai Municipality and further 
having regard to the fact that the said 
Municipality had granted permission to 
the plaintiff to remain in the property, it 
was well open to. him to set up title in 
the paramount title holder, viz, the 
Municipality. In suppert of his conten- 
tion, the learned’ counsel relied on the 
~- decision in Gurusami. Nadar v, Ranga- 
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nathan, 1953-2 Mad LJ 511 = (AIR 1954 
Mad 402) and Krishnamurthi v, Thamba- 
ram Panchayat, 1970-1 Mad LJ 444. I am 
unable to accept the argument of the 
learned counsel for the appellant, In 
Guruswami Nadar v. Ranganathan. 1953- 
2 Mad LJ 511 =. (AIR 1954 Mad 402), in 
interpreting. Sec, 116 of the Evidence 
Act, at page 514, it was held— 


“But it is now well settled-that the 
duration of the estoppel cantinues so long 
as the tenant has not openly restored 
pessession by surrender to his landlord.” 
However. what the learned counsel 
would urge is a sentence which occurs 
lower down to the ‘effect ‘from this, the 


‘exception follows that it is open to the 


tenant even without surrendering pos- 
session to show that since the date of the 
tenancy, the title of the landlord came 
to an end or that he was evicted by a 
paramount title-holder or that even 
though there was no actual eviction or — 
dispossession from the property, under 
a threat of eviction he had attorned to 
the paramount title-holder will apply 
to him. In the case on hand, for the ex- 
ception to apply, none of the factors as 
stated therein at all have arisen. There- 
fore, the absolute rule quoted’ above. 
would apply. Krishnamurthi v. Thambe- 
ram Panchayat, 1970-1 Mad LJ- 444 is 
the judgment of Palaniswamy J., where- 
in the learned Judge has held:— 

“The rule of estoppel laid down un- 
der S, 116 of the Evidence Act is not ab- 
solute. It is well settled that where the 
true owner evicts the tenant let into pos- 
session by another, the tenant could at- 
torn to the true owner and set up his 
title in answer to a suit filed by the land- - 
lord who let him in possession. The only 
limitation is that so long as the tenancy 
is subsisting the tenant is not entitled to 
Set up a jus tertii in a third person. 
Where the tenant is evicted from posses- 
sion by the true owner, the tenancy. 
comes to an end and there is nothing in 
law to prevent the tenant from -attorn- 
ing to the true owner. In such cases it is 
not necessary that the eviction of the 
tenant should be by actual dispossession, 
If the true owner is armed with a legal 
process for eviction, which cannot be 
lawfully resisted, even though the ten- 
ant is not put physically out of posses- 
sion, it would in law amount to eviction. 
The question whether there was a threat 
of eviction and whether that threat was 
sufficient in law to make the tenant at- 
torn ta the person putting forward the 
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threat” has to be decided upon 
facts and circumstances of each case.” 
Here again, those circumstances ` which 
the learned Judge pointed out have not 
arisen. As between the Municipality and 
the defendants, this title is yet to be de- 
cided, Consequently, I see no reason to 
disagree with the concurrent findings of 
the courts . below. 


-- 5. The second appeal will, there- 
fore, stand dismissed. There will be no 
order as to costs. No leave. 

Appeal dismissed. 


the 
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' GOKULAKRISHNAN, J. 
Manilal Gadiya, Petitioner v, Mangi- 
lal Kesarinath Sewak and others, Res- 
pondents. 
C. R. P. No. 529 of 1975, D/- 15-3- 
 1976.,* 


‘Civil P. C. (1908), Ss. 151, 152 — 


Amendment of decree — Suit for disso- . 


lution of partnership — Preliminary de- 
cree not stating sbares of parties as re- 


 quired:by O. 20, R. 15 and Appendix D,. 


Form: 21 — Mistake can be rectified un- 


` der Ss. 151, 152. AIR 1851 Mad 406 and 


AIR 1965.SC 1935 and AIR 1952 Mad 237, 


. Distinguished. (Para 5) 
Cases’ Referred: Chronological Paras 
AIR -1965 SC 1935 5 
AIR 1952 Mad 237 l 5 


AIR 1951 Mad 403 =. (1950) 2 Mad LJ 282 


Himmatmal Mardia. for Petitioner; 
A. R..Raja Masilamani, for Respondents. 


ORDER:— The plaintiff in O, S. No. 
3782 of 1967 is the revision petitioner 
herein. He obtained a judgment against 
-the defendants in the suit to the follow- 
ing effect: “Defendarts set ex parte. 
P.W. 1 examined, Exs. A-1 and A-2 
marked, Claim proved. Preliminary de- 
cree is passed with costs as prayed for 
“in (a) and (b) of the plaint.” In the decree 
drafted for the preliminary decree, the 
Court below has not stated the shares 
of the respective parties as provided in 
Form No. 21 of the C.P.C. Hence, the 
_ petitioner herein filed I. A, No. 5736 of 
1974 ta direct the office to amend the 
preliminary decree dated 20-10-1970 in 


*(Against order of 11th Asst. Judge, City 
Civil Court Madras, in I, A. No. 5378 
of 1974, D/- 6-9- 1974.) 
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O. 5. No. 3782 of 1967 “to. be in. .accord- 
ance with form No. 21 of CPC. The 
respondents herein opposed this amend~ - 
ment stating that the decree is in accord- 
ance with the prayer made in the. plaint 
and the plaintiff is trying to fill up the 
lacuna in the suit in the guise of a prayer 
for amendment of the preliminary de- 
cree and that the office is correct in 
drafting the preliminary decree..as_ per 
the judgment of the Court, The respon- ` 
dents further contended that if- thé pe-- 
titicner herein is aggrieved by the draft- > 
ing of the preliminary decree he can get 
it rectified either by way of filing an 
appeal or a review petition. 
below dismissed the application observ- 
ing that though the plaintiff has stated 
in the body of the plaint that he is“ en- 


titled ta a half share in the profit and .` 


that he has contributed the entire prin- 
cipal amount, yef he omitted to pray for 
a declaration respecting his share and ~ 
that since the plaintiff is not willing to 
amend his prayer the plaintiff has to be 
content with the preliminary decree as 
it is, í 

2 EE by the order of the 
Court below the plaintiff who was the 
petitioner in I. A: No. 5378 of 1974 . has . 
preferred the above revision petition. ` . 

3. Mr, Himmatmal Mardia, learn- 
ed counsel appearing for the petitioner 
brought to my notice Order 20, read the 
plaint, written statement and also the 
affidavit filed for.the amendment of the 
decree. It. is clear from the plaint: that 
the parties viz, the plaintiff and 
the second defendant are ` having- 
equal share in the business, The prayer’ 
in the plaint is for dissolution of part-’- 
nership, taking of accounts and appoint- 
ment of Commissioner for the inventory 
of the account books, articles pledged 
and other assets of the’ partnership firm. 
Learned counsel also stated that since 
the defer.dants remained ex parte a judg- 
ment amd decree was passed as prayed 
for. 

4, It is clear from Order 20, Rule 
15 that 

“where a suit is for the dissolution 
of a partnership, or the taking of part- 
nership accounts, the Court, before pass- 
ing a final decree, may pass a prelimi- 
nary decree declaring the proportionate 
shares of the parties fixing the day on 
which the partnership shall stend < dis« 
solved or be deemed to have been: dis- 
solved, and directing such accounts: to be 
taken, and other acts ai be done, as it 
thinks fit.” : 


The Court - . 
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In Form No. 21 whith is in appendix D 
forthe purpose of drafting the decrees 
` it is stated that the decree must declare 
the proportionate shares of the parties in 
the .partnership, Mr. Himmatmal Marcia 
also pointed out Rule 114 of the Civil 
Rules of Practice. and-also Form No. 38 
as- to the drafting of the plaints-in a suit 
for dissolution of partnership and &c- 
counts. He also read Form No. 49 ‘to 
-point out how the pleading should be in 
such å suit. 


5. On the other hand, Mr, Reja 
Masilamani pointed out that the Court’s 
jurisdiction cannot be invoked uncer 
Secs. 151 and 152 C.P.C, for the purpcse 
of amending the decree, There is abso 
lutely no error, clerical or otherwise to 
invoke the jurisdiction of the Court ums 
der Sec. 152. Further when the remedy 


is available for the petitioner to file 
either review petition ðr appeal, the 


Court’s jurisdiction cannot be invoked 
under Sec. 151 C.P.C. For this proposi- 
tion he cited the decisions in Abcul 
Razack Sahib v. Abdul Hamid Sad, 
(1950) 2 Mad LJ 282 = (AIR 1951 Mad 
406); Bhikhi Lal v. Tribeni, (AIR 41665 
SC 1935) and Nagarathnamma v. Seetka- 
‘ramamma (AIR 1952 Mad 237). I ‘have 
been taken through these decisions aad 
also the pleadings in the present case m- 
_ cluding the evidence given by P.W. 1 
There is absolutely no difficulty from 
the pleadings and the evidence given by 
P.W. 1 that the shares of the plaintiff 
and the second defendant are equal, It is 
` also clear from the Civil Procedure Cada 
and also from Form No. 21 of appencix 
D of the Code that the Court which drafts 
a decree must declare the shares also. 
It is not necessary to declare the shares 
in the judgment rendered by the Court. 
But when it is proved from the pleadirgs 
and also from the evidence that partes 
_ have equal shares the decree has to be 
drafted by declaring the shares of the 
parties also. This is a clear case where 
the Court has failed to draft the decree 
in accordance with Order 20, Rule 15 and 
Form 21 as stated above. The decisicns 
cited by Mr. Raja Masilamani, learned 
counsel for the respondents dealt w-th 
cases wherein the statutory rights of the 
parties have not been properly consider- 
ed by the Court, In such circumstanc3s, 
{t has been held that the decree canrot 
be: amended under Sec. 151 and Sec, [52 
C.P.C. but the: remedy lies only by way 
of appeal and. review petition. As far as 
the present’-case is concerned, it is the 


duty of the court to draft the decree in 
accordance with Order 26, Rule 15 C.P.C. 
and Form No. 21,-The mistake commit- 
ted by the Court has to b2 rectified only 
under Sections 151 and 152 C.P.C. No 
authority has been cited contra to this 
proposition stated by ‘me. 

6. Thus, it is clear that the trial 
Court has failed to exercise its jurisdic- 
tion vested in it by law, In these cir- 
cumstances, the revision petition is 
allowaed, There will be no order as to 
costs, E 

Revision allowed. 
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VEERASWAMI, €. J. AND 
SURYAMURTHY, J. 


Bherumal Hotchand, Petitioner v. 
P. V. Gandhi and others, Ressondents, 

O. S. A. No. 59 of.1971, D/- 9-2-1976.* 

Presidency Towns Insolvency ‘Act 
(1909), Sec. 56 — Fraudulent preference 
— When transfer of assets. amounts to 
fraudulent preference discussed. 


Any transfer when made by a person. 
unable ta pay his debts as they become 


due is with a view to giving the trans-_ . 


feree a preference over the other credi- 
tors, such transfer, if such person is ad- 
judged insolvent on a petition presented 
within a period of 3 months after the 
date of such transfer must be deemed to 
be fraudulent and void as against the 
Official Assignee, - (Para 4) 

The transfer was made on 7-8-1971, 
the adjudication of the insolvent made on 
1-12-1971 related back to 16-8-1971, the 
date of presentation of petition. The in- 
solvent had a number of debts. 

Held transfer was properly set 
aside being held to be fraudulent prefer- 
ence and void as against Official Assig- 
nee, `- (Para 6) 
Cases Referred: ` Chronological Paras 
AIR, 1972 Mad 34 = (1971) 2 Mad LJ 292 

: 3 

VEERASWAMI, C. J.:.—— The appel- 
lant herein is a guarantor and transferee 
of the stock-in-trade-and business of the 
insolvent Messrs, Gitanjali a firm cf part» 


nership, The firm was dealing in textiles ` 


and it ran into debts. It had an overdraft 
ecount with the ` Bank of India. The 


*(Against judgment of Palaniswami, J. 
reported in AIR 1973 Mad. 115.) 
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eventual balance found due to the Bank 
from the insolvent as on 7-8-1971, . was 
found to be Rs. 1 lakh. The firm also had 
other debts, “its total liabilities approxi- 
mately amounting to Rs, 3,658,015, On 
_ 9-8-1971; the. insolvent transferred its 
entire assets consisting of the steck-in- 
` trade and the business in textiles to the 
appellant for a consideration of Rupees 
1,12,000. Out of this consideration, the 
appellant retained with himself a sum 
of Rs. 1 lakh for payment to the Bank of 
India and the balance of Rs. 12,000 he 
paid to the firm, which the Managing Di- 
-` rector Of- the firm utilised jor his own 
personal purposes, One P. V, Gandhi, 
one of the respondents before us filed a 
petition on 16-8-1971, for adjudicating 
the firm as insolvent under S. 9 (b) and 
(d). Actually it owas adjudicated 
‘as an insolvent on 4-12-1971, 
' but tnis wes in effect done under Sec- 
tion 9 (c), the court holding that the 
' transfer was a fraudulent preference and 
should be deemed under Sec. 56 to be 
fraudulent and void as against the Offi- 
cial Assignee. 


2, The only question before us is 
whether the transfer in the circumstan; 
- ces mentioned by us, could be regarded 
yas: fraudulent and as one hit by Sec. 56. 
- It seems.to us that there could be na 
doubt that the transfer is so hit. 


- 3. > In Lakshmana Chettiar v. 
Jayarama Chettiar, 1971-2 Mad LJ 292 = 
(AIR, 1972 Mad 34) which was concerned 
with Sec, 53 of the Transfer of Property 
Act, this court pointed out that where a 
a debtor has several creditors and some 
property and if he transfers the property 
to one of the creditors without any fur- 
the circumstances appearing, that might 
be a preference, but it could not be said 
to be a fraudulent preference; normally 
it is not improper for a debtor to prefer 
his creditor among the many in order to 
discharge his debt by transier of pro- 
perty; in order to make a transfer a frau- 
dulent ene, there should be something 
more than mere preference and the facts 
[must establish that the preference is a 
i fraudulent one. 


å. That principle might ni if 
Sec. & (c) of the Presidency Towns In- 
solvency Act stood by itself because that 
section merely speaks of fraudulent pre- 
ference, But Sec. 56 which deals with 
avoidance of. preference in certain cases 
lays down, when a transfer shall be re~ 
garded as a preference and a fraudulent 
preference which will :be void against 
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the Official Assignee. “Any: transfer when 
made by a person: unable to pay. his debts 


as they become due’ is with a view ‘ of} . 


giving the transferee a preference oyer|' 
the other creditors, such transfer, if such| ” 
person is adjudged insolvent on a peti ` 


tion presented within three’ months after| ` 


the date: of such transfer; be deemed] 
fraudulent and void.as against the Offi- 
cial Assignee, l 


5. The language of section ad- 
mits of no doubt whatever. If the facts 
fall within the compass of the section, no 
discussion or speculation is called for to 
find whether the transfer is a fraudulent 
preference, void in its effect. 


6. In the instant case, the trans- 
fer was on 7-8-1971. The adjudication’ of 
the insolvent made on 1-12-1971 relates 
back to 16-8-1971, the date of presenta-|' 
tion of the petition for adjudication. The 
insolvent had a number of debts, one of 
them being due to the Bank of India, The 
guarantor also was an obligee so far as 
the insolvent was concerned. All the 
facts, therefore, required for the applica- 
tion of Sec. 56, read with Sec. 9 (c) are 
satisfied. The learned Judge was, there- 
fore, right in setting aside the transfer as 
fraudulent preference and void as against 
the Official Assignee. 


7. The appeal is dismissed deh 
costs, We are informed that the appellant 
pursuant to the interim order: of this 
court has deposited with the Official As- 
signee a sum of Rs, 1,57,000. The guaran- 
tor will of course stand on line for rate- 
able payment before the Official Assignee 
on proof of his debts to his satisfaction. 

Appeal dismissed, 
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KAILASAM, J. 

P. 5. Angaiya Raja, Petitioner v; 
A. K. D, Alagaraja and others, Respon- 
dents. i 

C. R. P. Nos. 1762 and 1763 of 1973, 
D/- 2-1-1976.* 

Limitation Act (1963), Ss. 29 and 5— 
Applicability of S. 5 — Provisions apply 
to special or local law unless expressly 
excluded by such law — S. 9 of Madras 
City Tenants Protection Act not express- 


*(Against order of Dist, Munsiff, Srivilii- 
puttur in I. A. No. 33 of 1971, Di. 13-8- 
1973.) 
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ly. excluding: or imposing a condition pre- 
- cedent'+— S. 5 of Limitation Act - “would 
apply -to. application under S, 9 of Mad- 


ras City Tenants Protection ‘Act. (C.R.P.. 


2354 of 1972 (Mad), ‘Not followed). (Mad- 
” ras e Tenants ; Protection "Act (3 of 
1922), S. 9). 


ghi Section 29 ot Limitation Act provides 
. that in an application ‘under any special 
or local law the provisions contained in 
_ Ss. 4 to 24, shall apply only in so far as 
‘and to the extent to which they are not 
expressly excluded by such special or 
local laws. S. 9 of Madras City Tenants’ 
Protection Act cannot be construed as 
imposing. a conditicn precedent or ex- 
pressly excluding the operation of S. 5 
of Limitation Act, Therefore provisions 
of S. 5 would apply to an application un- 
-der S. 9 (1) of Madras City Tenants’ Pro- 
tection Act. C. R. P. 2354 of 1972 (Mad), 
Not Followed, AIR 1935 Mad 857 (FB) 
and AIR 1976 Mad 267, Ref, 


Cases Referred: Chronological Paras 
AIR 1976 Mad 267 = (1976) 1 Mad LJ 
220 
(1972) C. R. P.. No. 2354 of 1972 (Mad) 
oo ee, 6 
AIR 1935 Mad 857 = 69 Mad LJ 283 (B) 
4, 6, 


S, V. Jayaraman, for Petitioners; 
M/s. S. Padmanabkan and R. Nadanasa~ 
bapathy and G. Govardhan, for Respon- 
dents, 


ORDER:— These two revision peti- 
tions arise out of two interlocutory ap- 
plications filed by the petitioners in two 
different suits for excusing the delay in 
filing the original petitions for applying 
under Section 9 of the City Tenants’ Pro- 
tection Act. The summons in the suits 
for ejectment was served on the petition~ 
ers on 26-6-1971 and 28-6-1971, and the 
suits were posted for appearance on 7-7~ 
1971. According to the petitioners, they 
were informed by their Advocates that 
the original petition under Section 9 of 
the City Tenants’ Protection Act had to 
be filed within thirty days from the date 
of their appearance in court, As the sec~ 
tion required that the petition should be 
filed within one month after service on 
them óf summons and rot from the date 
of appearance in court, there was a de~ 
lay of four days and two days. 

2.. On the merits, there can be no 
difficulty in excusing the delay, for the 
learned advocates who appeared for the 
petitioners have filed affidavits to the 


(Paras 4 and 7). 
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effect that they had advised their ‘clients 
wrongly, and as the explanation to Sec- 
tion 5 of the Limitation Act provides that 
the fact that the applicant was misled in 
computing the prescribed period.. for. fil- 
ing the application will be sufficient cause 
Within the meaning of ‘Section 5. 


3. But the objection to the peti- 
tion for excusing the delay was based on 
the ground that Section 5 of the Limita- 
tion Act is not applicable, as the period 
of one month prescribed under Section 9 
(1) of the City Tenants Protection Act is 
a condition precedent, thereby , exclud- 
ing the application of Section 5 of the 
Lirnitation Act. 


4, . Section 9 (1) of the City Ten- 
ants’ Protection Act provides that the 
tenant who is entitled te compensation _ 
under Section 3 and against whom a suit - 


in ejectment has been instituted may, aa 


within one month after the-service on. 
him of summons, apply to the court for. 


an order that the landlord shall be di~. 


rected to sell the land for a price to be 
fixed by the Court. Under this section the ` 
application will have to be made within 
one month after the service on him > of- 
summons, Section 5 of the... 
Act, 1963, (Act 36 of 1963) provides that ` 
any application may ‘be admitted after 
the prescribed period, if the applicant sa- . 
tisfies the court that he had” sufficient 
cause for not making the application. 
within such period. The application un-. 
der Section 9 (1) of the City. Tenants’ 
Protection Act is before a civil court and 
it is not disputed that Section 5 of the 
Limitation Act would be applicable to an 
application under Section 9 (1) of -the 
City Tenants’ Protection Act, unless Sec- 
tion 9 (1) is construed as a condition pre- 
cedent. In other words, the contention of 
the learned counsel for the respondents 
is that, as the right of the landlord is 
taken away, the section enabling the 
tenant to have resort to that provision 
should be strictly construed. Relying on 
a decision of a Full Bench of this court 
relating to Section 9 (1) (c) of the Pro- 
vincial Insolvency Act, Mr: Padma-- 
nabhan, learned counsel ‘for the respon- 
dents, submitted that Section 9 (1) of the - 
City Tenants’ Protection Act should be 
construed as.meaning that, unless the 
application under that section was filed 
within one month after service on him 
of summons, the court would have no 
jurisdiction to entertain such an applica- 
tion. Section 9 (1) (c) of the Provincial 
Insolvency Act is in the following terms: 


Limitation ‘ 


144 Mad, [iPrs. 4-6} P. S. Angaiya Raja v. A. K.D. Alagaraja (Kailasam J.) 


9 (1) A creditor shall not be entitled 
to present an insolvency petition against 
a debtor, unless~ - 


(8) euspnens ETET 
AO erona 


(c) the act of insolvency on which 
the petition is grounded has occurred 
within three months before the presenta- 
tion of the petition. 

Construing the language of this section, 
a Full Bench of this Court in Chenchu- 
ramana Reddi v. Palapu Arunachalam, 
62 Mad LJ 283 = (ATR 1935 Mad 857) 
(FB) held that Section 9 (1) (c) of the 
Provincial Insolvency Act was a condi- 
tion precedent to the filing of a peti- 
tion; that.is to say, the petitioning credi- 
tor must, on the day when he presents 
his petition, have in view some act of in- 
_ solvency which the debtor had committed 
within the preceding three months; he 


> had to see. on that date, and that date 


only, what acts of insolvency were avail- 
able to him; and he could not make use 
of any act of insolvency which had been 
committed outside the period of three 
months, as that had ceased to be an act 
of insolvency. Holding that Section 9 (1) 


‘(c) did not provide a period of limitation . 


the court observed that the requirements 
under that section were in the nature 
of a condition precedent. It may be 
noted that at the time when this decision 
was rendered by the Full Bench, Section 
5 of the Limitation Act had not been 
made applicable to the Provincial Insolv- 
ency Act. The section, as it then stood, 
provided that any application to which 
Section 5 might be made applicable by 
or under any enactment for the time be- 
ing in force might be admitted after the 
period of limitation prescribed therefor, 
if the applicant satisfied the court that 
he had sufficient cause for not making the 
- application -within such period. There- 
fore, according to the wording of Sec- 
tion 5 of the Limitation Act of 1908, it 
applied only to applications to which it 
had been meade applicable by or under 


any enactment, If Section 5 had not thus. 


been made applicable, the applicant be- 
fore the court could not have the benefit 
of that section of the Act of 1908, But 
the wording of Section 5 of the present 
Limitation Act of 1963 is different, in 
that it makes that provisions of Section 
5 applicable to all applications made be- 
fore the court, The requirement, that 
Section 5 ought to have been made ap- 
plicable by or under any enactment has 


been omitted in the new section. After 


AJR. 


the Limitation Act of 1963° came into 
force, the rule is that Section 5 will be 
applicable to all applications before the 
court, though the petition may be oppos- 
ed on the ground that Section 5 of. the 
Limitation Act is not applicable, for ‘the 
period prescribed under any particular 
section is in the nature of a condition 
precedent. In this. connection, it may be 
useful to refer to Section 29 of the Limi- 
tation Act, which provides that in an ap- 


plication under any special or local lawl “> 


the provisions contained in Sections 4 to 
24 shall apply. only in so far as and to 
the extent to which they are not express- 
ly excluded by such special or local law. 
The question therefore that would arise 
for consideration is whether the applica- 
tion of Section 5 of the Limitation Act 
of 1963 has been expressly excluded by 
the special or local law, viz., by the pro- 
visions of Section 9 of the City Tenanis’ 
Protection Act, with which we are ncw 
concerned. On a careful reading of Sec- 
tion 9 (1) of the City Ter-ants’ Protection 
Act, I am unable to construe the wording 
of Section 9 as imposing a condition pre- 
cedent or expressly excluding the opera- 
tion of Section 5 of the Limitation Act. 
The decision of the Full Bench in Chen- 
churamana Reddi v. Palapu Arunacha- 
lam, 69 Mad LJ 283 = (AIR 1935 Mad 
857) (FB) cannot be of much help, as the 
wording of Section 9 (1) (c) of the Pro-. 
vincial Insolvency Act is different and, 
as the law then stood, Section 5 of the 
Limitation Act had not been made appli- 
cable. 


5, The decisions of single Judges 
of this Court were cited at the Bar. In 
C. R. P, No. 2354 of 1972 (Mad) (Sri 
Venugopalaswami Devasthanam v. Nara- 
yana Gounder) arising out of an applica- 
tion under Section 9 (1) cf the City Ten- 
ants’ Protection Act, it was held that Sec- 
tion 5 of the Limitation Act would not 
be applicable to an application under 
Section 9 (1) of the City Tenants’ Protec- 
tion Act. While observing that admitted- 
ly there was no exclusion, under the City 
Tenants’ Protection Act, of the applica- 
tion of the provisions of the Limitation 
Act. as contemplated under Section 29 (2) 
of the Limitation Act, the learned Judge 
held that Section 9 (1) of the City Ten- 
ants’ Protection Act prescribed a cendi- 
tion precedent, strict compliance of 
which was necessary in order to invoke 
the benefits flowing thereunder. 


6. In a later decision, in €, M. A. 
No. 522 of 1974, (reported in AIR 1976. 
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Mad 267) (Mrs. Johari Bi v. K. Vinaya- 
garn (died) and his L..Rs.) N, S. Rama- 
swami, J., held that Section 5 of the Li- 
mitation Act was applicable. to an appii- 
cation under Section 9 (1) of the Cty 
Tenants’ Protection Act. The learnad 
Judge, after referring to.the decision of 
the Full Bench in Chenchuramana Recdi 
v. Palapu Arunachalam, 69. Mad Ly 283 
= (ATR 1935 Mad 857) (FB) and the ce- 
cision of the single Judge in C. R. P, Do. 
2354 of 1972 (Mad), (Sri Venugopak- 


swami Devasthanam v.. Narayana Gown- - 


der) referred to above, expressed his opin- 
ion that he was unable to agree with ine 
view expressed in C, R. P, No. 2354 of 
1972, (Sri Venugopalaswami Devastha- 
nam v. Narayana Gounder), but found it 
unnecessary to refer the question to a 
Bench, as on the facts of the case before 
him, the petition could be maintained 
as, because of the Amending Act 24. of 
1973, the application could be made with- 
fn two months from the date of tne 
publication of the amendment Act, and 
as the petition was filed within the time, 
it was maintainable. 

7. The attention of the learnsd 
Judge, who decided C, R. P. No, 2354 of 
1972 (Mad) was’ not drawn to the df- 
ference in the wording of Section 9 :1) 


(c) of the Provincial Insolvency Act and 


Section 9 (1) of the City Tenants’ Protec- 
tion Act. The decision of the Full Benzh 
was based on the wording of Section 9 
(1) (c) of the Provincial Insolvency Ast, 
which excluded any application unless it 
was In accordance with Section 9 (1) rc) 
of the Provincial Insolvency Act. In this 
view, I agree with the learned counsel 
for the petitioners that the provisions of 
Section 5 of the Limitation Act of 1933 
apply to an application under Section 9 
(1) of the City Tenants’ Protection Act. 
Both the civil revision petitions are zl- 
lowed, but, under the circumstances, 
there will be no order as to costs. 
Revision allowed. 
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. Akilandam Ammal, Appellant v. Ia- 
drani arid others, Respondents. 


Letters Patent Appeal No. 80 of 1976. 
D/- 6-12-1976.* 


“(C. M. A. No. 524 of 1973, D/- 2-7-1905 
(Mad) 
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Akilandam -Ammal v, Indrani: (FB) 


. 2-7-1975 (Mad), Affirmed, 


Tami] Nadu Agriculturists* Relief Act 
(4 of 1938), |S. 8 (as.amended by Act 8 of 
1973) — Effect of amendment of explana- 
tion (1) — AH payments are adjuste 
only towards principal, - l ; 

The refinement that has been made 
after the amendment is tha: whatever 
amount has been paid will te adjusted 
towards the principal, which will reduce 
the principal. The -result will be that the 
creditor will lose the interest as all pay- 
ments will have to be adjusted towards 
the principal and the principal will get 
reduced. The charge that has been 
brought about is that, though under the 
Act before the amendment the interest 
paid under certain circumstances was not 
adjusted towards the principal and thus 
the principal still remained payable, by 
virtue of the amendment to the Explana- 
tion to Sec, 8 all saymenis are adjusted 
only towards the principal, thus reducing 
the principal amount payable, The ‘result 
would be that even in the absence of sub- 
section (1) of Sec. 3. (omitted by Amend- 
ing Act of 1973), the interest would 
Stand wiped out, (1974) 1 Mad LJ 221, 
Rel. on; C. M, A. No, 524 of 1973, D/- 
(Para 3) 


Cases Referred: Chronological Paras 
1974-1 Mad LJ 221 = 87 Mad LW 103 4 

T. R. Rajagopelan and T, R. Raja- 
raman, for Appellant; V. Ratna Mudaliar 
and R, Shanmugham. for Respondents, - 

JUDGMENT:— This appeal is’ pre- 
ferred by the plaintiff-decreeholder, He 
filed the suit, O. S. No. 153 of 1969 for 
the recovery of a sum of Rs, 10,591.50 
being the principal and interest due on a 
promissory note executed by the first 
defendant’s husband and the father of 
the other defendants in favour 
of the plaintiff for a sum of Rs. 10,000 
payable with interest at 12 per cent per 
annum, but the claim being restricted to 
Six per cent per annum. The suit was 
filed on 11th April 1969 and a decree 
was obtained on 16th Feb. 170. Interest 
on the principal amount was paid on vari- 
ous dates, According to the plaintiff three 
amounts were paid towards his loan: a` 
sum of Rs, -2500 on 13th April 1970; a 
sum of Rs. 1000 or 21st November 1970; 
and a sum of Rs. 2500 on 24th July 1971; 
in all a sum of Rs. 6000, The only ques- 
tion is how this amount: shculd be ap- 


. Propriated. According to the plaintiff the 


interest amounts to Rs, 2222-83 and, 
therefore, giving credit to the sum of 
Rs. 6000 the amount outstanding is Ru- 
pees 4000 principal and Rs. 2222-83 inte- 
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rest. According to the defendant {judg- 
ment-debtor), as a sum of Rs, 6000 has 
been paid, the principal outstanding is 
only Rs, 4000 and the decree-holder will 
he entitled to interest only from Ist May 
1972 to 21st March 1973 at nine per -cent 
per annum, as provided for under the 
Tamil Nadu Agriculturists’ Relief Act. 

2. Section 7 (1) of the Tamil Nadu 
Agriculturists’ Relief Act provides that, 
notwithstanding any law. custom, con- 
tract or decree of court to the contrary, 
all debts payable by an agriculturist on 
the ist March 1972, shall be scaled down 
in accordance with the provisions of 
Chapter Il of the Act. Sub-sec. (2)-of See- 
tion 7 provides that. no sum in excess of 
the amount as scaled down shall be re- 
coverable from him. Sec. 8 is important 
and it provides that debts incurred be- 
fore the Ist March 1972, shall be scaled 
down in the manner mentioned there- 
under namely, 

€) Omitted. . 

(2) Where an agriculturist has paid 
to any creditor twice the amount of the 
principal whether by way of principal or 
interest or both, such debt, including the 
principal, shall be deemed to be wholly 
discharged. 

(3) Where the sums repaid by way of 
principal or interest or both fall short 
of twice the amount of the principal, 
such amount only as would make up this 
shortage, or the principal amount as iş 
outstanding, whichever is smaller, shall 
be repayable, .....<c. 

Ys accdsuteans . 

Explanation 1: In determining the 
amount repayable by 2 debtor under this 
section every payment made by him 
shall be credited towards the principal, 
notwithstanding that he has expressly 
stated in writing that such payment shall 
be in reduction of interest, 

Sub-sec. (1) of Sec. 8, before it was omit- 
ted by the amending Act.8 of 1973, read 
as follows— l 

(1) All interest outstanding on the 
lst October 1937, in favour of any eredi- 
tor of an agriculturist, whether the sum 
may be payable under law, custom or 
contract or under a decree of court and 
whether the debt or other obligation has 
Tipened into a decree or not, shall be 
deemed to be discharged, and only the 
principal or such portion thereof as may 
be outstanding shall be deemed to be 
the amount repayable by the agricultur- 
ist on that date. l 
Explanation I to Sec. 8, as it stood before 
the amendment, read as follows— 
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“In determining the amount repay- 
able by a debtor under this section every 
payment made by him shall be credited 
towards the principal unless he has ex- 
pressly stated in writing that such pay- 
ment shall be in reduction of interest.” 
Now in Explanation {1) after the amend< 
ment by Act 8 of 1973, instead of the 
words ‘unless he has expressly stated in 
writing’, the words. ‘notwithstanding 
that he has expressly stated in writing’ 
have been substituted, the result being 
that after the amendment of Explanation 
(1) by Act 8 of 1973, whenever any - 
payment is made, it should be adjusted 
towards the principal, even though it 
might be expressed to be a payment to- 
wards the interest, 


3. The contention put forward on 
behalf of the appellant (decree-holder) 
is that as sub-section (1} of Sec. 8 has 
been omitted by Act 8 of 1973, the inte- 
rest outstanding is not wiped out, with 
the result that the liability to pay inte- 
rest continues. Therefore, according to 
the learned counsel for the appellant, 
while every payment made should be 
adjusted towards the principal, the inte 
rest accrued on the principal till such 
payment or on the principal as it stood 
after the payment of interest would con- 
tinue and would be payable in . addition 
to the principal. On the other hand, 
learned counsel for the respondents sub- 
mits that the contention of the appellant 
is opposed to the provisions of sub-see- 
tion (3) of S. 8 of the Act. His submis- 
sion is that while explanation (1) to See- 
tion 8 makes it compulsery that every 
payment made by the debtor should be 
credited towards the principal, sub-see- 
tion (3) of Sec. 8 makes only the princi- 
pal, after such adjustment. payable un- 
der the Act. Sub-sec. (2) of Sec, 8 pro- 

“Where an agriculturist has paid to 
any creditor twice the amount of the 
principal, whether by way of principal 
or interest or both, such debt including 
the principal shall be deemed to be 
wholly discharged.” 


There is no difficulty so far as sub<sec- 
tion (2) of Sec. 8 is concerned and the 
controversy only. centres round sub~see- 
tion (3) of Sec. 8. Sub-sec. (3) provides, 
firstly, that where the sums repaid by 
way of principal or interest or both fall 
short of twice the amount of the princi- 
pal, such amount only as would make up 
the shortage shall be repayable, So far 
as this part of the provision is concern- 
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ed, there is no problem for the amount 
payable is taken as twice the principal, 
and all amounts paid towards the prin- 
cipal and interest should be given credit 
to and the liability is confined only to 
the amount that would fall short of twice 
of the principal. The controversy reletes 
to the later clause, “or the principal 
amount as is outstanding, whichever 15 
smaller shall be repayable”. Under sub- 
section (2) of Sec. 8 the amount that falls 
short of twice the principal amount or 
the principal amount as is outstanding 
alone is repayable. Under sub-sec, (1) of 
Sec. 8 as it stood before its amendment 
by Act 8 of 1973. or under sub-sec. (3) of 
Sec. 8 with which we are dealing, the 
intention appears to be clear that what 


the creditor is entitled to, is only the 
principal amount, or, if some amount 


had ‘been paid towards the principal, the 
amount outstanding after giving credit 
to such’ payment, Now the effect of the 
amendment of explanation (1) to Sec. 8 
is that whatever payment has been made, 
it is adjustable only towards the princi- 
pal and therefore, the. principal would 
automatically get reduced whenever any 
such payment is made. Thus only the 
principal outstanding is payable under 
sub-sec, (3) of Sec. 8. As this section spe- 
cifies the principal which is payable, the 
Legislature omitted Sec. 8 (1) as there 
was no necessity for providing for the 
wiping out of the interest, Under Sec. 8 
(3) of the Act, before the amendment in 
1973, the amount payable was either the 
amount which feli short of twice the 
amount of the principal or the principal 
as was outstanding on that day, It is 
therefore clear thet the framers of the 
Act never intended that the creditor 
should get anything more than the prin- 
cipal. The refinement that has been made 
after the amendment is that whatever 
amount has been paid will be adjusted 
towards the principal, which will reduce 
the principal. The result will be that the 
creditor will lose the interest as all pay- 
ments will have to be adjusted towards 
the principal and the principal will get 
reduced. The change that has been 
brought about is that, though under the 
Act before the amendment the interest 
paid under certain circumstances was not 
adjusted towards the principal and thus 
the principal still remained payable, by 
virtue of the amendment to the Expla- 
nation to Sec. 8 all payments are <d- 
justed only towards the principal, thus 
reducing the principal 
The result would be that even in the <b~ 
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amount payable. 


sence of sub-sec, (1) of Sec. £, the inte-| 
rest would stand wiped out. 


4, This was the view taken by a 
Bench of this court in Ramanatha Chet- 
tiar v. Gomanathan Chettiar, 1974-1 Mad 
LJ 221. We agree with the view taken by 
the learned Judges and hold that the 
contention put forward by the judgment- 
debtor is right. The appellant will be 
entitled to a decree for only a sum of — 
Rs, 5455, The result is that the appeal is 
dismissed, but. in the circumstances of 
the case, there will be no order as to 
costs. 


Appeal dismissed. 
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Madasami Nadar, Appellant v. Viru- 
dhunagar Municipality, Respondents. 

Appeal No, 193 of 1973, D/- 21-9 
1976.* 


Contract Act (1872), S. 70 — Com- 
pensation far non-~gratuitous act — Re- 
quirements, 


In order to rest a claim under S, 70 
of the Contract Act, there need not be a 
pre-existing legal obligation on the part 
of the claimant to supply or to serve. 
So long as it is not an officious overbear- 
ance on the part of the plainiiff to inter- 
meddle and cause the supply to be made 
or cause the work to be done, he can 
claim compensation provided he did make 
such supply or did the work not intend- 
ing to do so or supply so, gratuitously. 
If it is fairly clear that the plaintiff bona 
fide acted with the genuine intention of 
supplying the goods or doing the work, 
then if it is not intended to, be a free or 
gratuitous act, he is bourd to be com 
pensated by the other party for such an 
overt but sincere act done by the initiat- 
ing party did not go waste since the 
party against whom ccmpensation is 
claimed did have the benefit of the sup- 
ply of the goods or the performance of 
the work, So long as the act is not illegal 
the jurisdiction of the court to grant rex 
lief is always available sc as to avoid 
unjust enrichment and also on the basis 


“(Against decree of Sub-J., Ramanatha- 
puram at Madurai in O. S. No. 134 of 
1969.) 


AU/BU/A289/77/GDR 
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oz an implied forgirg of a quasi-contract 
between the two parties. Case law dis- 
cussed, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1974 SC 371 = (1974) 2 Mad LJ 270 

7 


1974 TNL) 495 7 
AIR 1973 SC 1174 = (1973) 1 SCWR 430 
4 


AIR 1962 SC 779 = 1962 Supp (i) SCR 

876 44 
AIR 1937 Bom 417 = 39 Bom LR 835 7 
AIR 1928 Mad 317 = 1928 Mad WN 41 7 
(1889) ILR 11 All-234 7 


RAMAPRASADA RAO, J.:— The 
plaintiff who lost in the court of the 
Subordinate Judge of Ramanathapuram 
in O. S. No. 134 of 1969 on its file is the 
appellant, In or about the beginning of 
1969, there was acute water scarcity in 
the Virudhunagar town which is within 
the jurisdiction of the Virudhunagar Mu- 
nicipslity which is the defendant in the 
suit, The Council resolved on 28-2-1969 
and to wit under Ex. P-17 to supply 
water to the public. It is common ground 
that at the time when the Municipality 
was seized of the subject, they intended 
that such supply should be for a period 
of 120 days. Bearing this in mind obvi- 
ously tenders were called for for the sup- 
ply of such water through lorries to the 


residents of the town. Ex. A-i is the ten-. 


der notice. Ex. B-2 is the tender which 
the plaintiff gave in which he obviously 
quoted an offer to supply such water for 
a period of 120 days. Under Ex. B-5, 
which is the agreement for the work in 
question to be performed by the plain- 
tiff no such period however has heen sti- 
pulated. The plaintiff started perform- 
ing the contract but under Ex. A-4, dated 
8-5-1969, the defendant issued a Memo 
stating that the plaintiff was required to 
offer his willingness for the supply of 
water through lorries at Rs, 30 per trip 
as some of the Municipal contractors 
were willing tc supply water through 
lorries at the said rate. The plaintiff was 
directed to offer his willingness within 
24 hours from the receipt of the said 
memc, Before the plaintiff could reply to 
the memo under Ex, A-6, the defendant 
issued the following notice— 


“The Municipal Contractor,  V. 
Madasami Nadar is informed that the 
contract for the supply of water through 
lorry is cancelled with effect from 1-6- 
1969. He should hand over the steel tanks 
and other materials received from the 
Municipality to the water works Super- 
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o on the night of 31-5-1959 withcut 
ail.” 
The defendant therefore expressed his 
intention to cance] the contract with 
effect from 1-6-1966, The plaintiff, how- 
ever, caused a reply to be given to. the 
memo Ex, A-4, under Ex. A-5 in which 
he fully set out his case. According to 
the plaintiff the original tender was 
given wide publicity and the Council ac- 
cepted the plaintiffs tender ss it was 
found to be a fair one. He pleaded that 
the contract has been concluded and, 
therefore. strongly expressed that he 
should de allowed to supply the water as 
usual for the period ending 31-7-1969, He 
denied his responsibility to supply such 
water at the rate of Rs, 30 per lorry per 
trip. He also claimed damages for the 
premature termination of the contract. 
Not being sure whether the Municipality 
will permit him to continue che supply 
as was intended under the tender, the 
plaintiff filed a suit on the file of the 
Vacation Judge’s court. Ramanathapuram 
in O. S. 25 of 1969 and obtained an in~ 
terim injunction till 12-6-1969 On 12-8- 
1969, the defendant entered appearance 
in the suit and wanted time for counter 
till 17-6-1969, Thereafter the Vacation 
Judge passed the following orjer— 
“Interim injunction till then direct- 
ing the defendant io take the required 
quantity of water at the rate of Rs. 30 
per lorry per trip subject to tne decision 
of the court in the suit.” 
This order was passed in the presence of 
the counse! for the defendant, Thereafter 
and during the course of the proceedirgs 
under Ex. A-7, dated 17-6-1969, the če- 
fendant purported to terminate the ccn- 
tract once again from 18-6-1969. It is 
common ground that on and from 18-6- 
1969, the plaintiff did not supply any 
water, Consequent upon the alleged pre- 
mature termination of the contract and 
also because the plaintiff did not obtain 
satisfaction for the work done during 
the period when he caused the supply of 
water to be made pursuant to the orders 
of the Civil Court, the plaintiff came to 
court, The plaint was suitably amended 
as originally he sought for an injunction 
alone and he sought for the recovery of 
a sum of Rs. 20920 being the charges for 
the supply of water from 1-€-1969 to 
17-6-1969. He also reserved his right to 
claim damages for the unexpired period 
of the contract which according to the 
plaintiff extended upto 30-7-1969. We 
may at once state that the plaintiff filed 
a petition under Order 2, Rule 2 for a 
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relief to sue separately for damages and 
this has been dismissed by the court be- 
low as is seen from the order passed in 
I. A.1033 of 1969, The plaintiff did not 
pursue the matter relating to recovery 
of alleged damages for breach of contract 
thereafter, 


2. The defendant in his written 
statement denies that the period of the 
contract was for a period of 120 days and 
that it was true that the contract was 
terminated as stated by the plaintiff and 
that the plaintiff, after such termination 
of the contract expressly in writing, was 
not either legally or equitably obligated 
to supply any more water as the contract 
was cancelled and such cancellation was 
in the best interest of the Municipality 
and therefore the plaintiff is not entitled 
to recover any sums towards such servi- 
ces rendered by him between 1-6-1969 
to 17-6-1969. No doubt, it is conceded 
that the plaintiff moved the civil court 
for an injunction and that such an in- 
junction as was stated by us earlier and 
as it is seen from Ex, A-8 was passed by 
the civil court in which the suit was laid. 
It is also conceded that the plaintiff con- 
tinued to supply water to the defendant 
Municipality during the aforesaid period 
but it is claimed that itis a voluntary 
and officious act on the part of the plein- 
tiff though it may be founded on the foot 
of the order of interim injunction grant- 
ed by the civil court. Reliance is placed 
upon the ultimate order of dismissal] of 
the application for injunction made by 
the civil court and it is said that the 
supply of water being not the result of 
a lawful or a bona fide act, the plaintiff 
is not entitled to the suit amount. On the 
above pleadings the following issues 
were framed— 


1, Whether the cancellation of con- 
tract on 18-6-1969 is valid and binding 
on the plaintiff? 

2. Whether there was a contract for 
supply of water for 120 days from 1-4- 
1969 as alleged by the the plaintiff? 

3. Whether there is any breach of 
contract by the defendant? 

4 Whether the plaintiff is entitled to 
any damages and if so to what amount? 

§. Whether the plaintiff is entitled 
to any amount and if so to what amount 
for the alleged non-supply (supply?) of 
water from 1-6-1959 to 17-6-1969? 

6. To what relief if any is the plein- 
tiff entitled? 

The learned Judge found that the con- 
tract was for the supply of water for an 
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indefinite period ending with 3 days’ no- 
tice by the defendant Municipality and 
not for 120 days from 1-4-1969. that 
though there was a completed contract 
between the parties. it was subject to 
clause 9 thereto. which provided that it 
will cease on a notice given by the Muni- 
cipality three days in advance. The learn- 
ed trial Judge found that there was a 
valid cancellation of the contract under 
Ex, A-6 and that the supervening can- 
cellation of the contract under Ex, A-6 
was a superfluity and on issue No. 5 held 
that the supply of water through lorries 
of the plaintiff during the period 1-6- 
1969 to 17-6-1969, either bona fide or un- 
der the umbrage of the orders of the 
civil court is not lawful and, therefore, 
the plaintiff cannot recover she cost of 
such work lone by him even under Sec- 
tion 70 of the Contract Act. Hence this 
appeal, 


3. The findings on the other issues 
other than the main one which we shall 
consider presently are not challenged 
before us and we are alsa of the view 
that it is unnecessary to go into the ques- 
tion whether what is the content of the 
contract entered into between the ‘parties 
and whether the period of the contract 
is 120 days or otherwise. It is however 
common ground even before us that the 
contract was terminable on 3 days’ no- 
tice at the instance of the Municipality. 
The case of the plaintiff however is that 
the determination of the contract by the 
Municipality under Ex, A-6 was a result 
of an arbitrary capricious exercise of 
power and it was for this reason the 
plaintiff disclaimed the authority of the 
Municipality to snap the jural relation- 
ship which arose from the time when the 
tender was given and accepted and that, 
therefore, he was right in initiating ac- 
tion questioning the Municipality’s right 
to cancel the contract which according to 
the plaintiff was premature. On the basis 
of the order of the court obtained in the 
presence of both parties as is seen from 
Ex. A-8, the plaintiff’s case is that he 
caused the supply of water to be made 
through his own jorries between 1st of 
June 1969 and 17th of June 1969, and 
that such supplies were made by him 
not with the intention to render a service 
gratuitously but as a perosn who was en- 
titled to be recompensed for such lawful 
service made by him the benefit of which 
was admittedly enjoyed by the defen- 
dant Municipality. It is not in dispute 
that during the relevant period thé plair- 
tiff supplied water in the drought area. 
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The Municipality has not let in any con- 
tra evidence ta show that they made al- 
fernate arrangements for the supply of 
such water for Virudhunagar town not- 
withstanding the scarcity situation pre- 
vailing then and that it was the plainiff 
who supplied such water to the residents 
during the aforesaid period. Therefore, 
the only point that arises for considera- 
tion in the instant case is whether the 
plaintiff can claim compensation for such 
supply of water during the relevant pe- 
riod on the basis of the doctrine of 
quantum meruit and on the foot that he 
bona fide and lawfully rendered such 
services but without the intention of do- 
ing the same gratuitously. 


4. Countering the main conten- 
tion, Iearned counsel for the respondent 
would say that the contract has been 
terminated under Ex. A-6, any attempt 
on the part of the plaintiff to perform 
the services which were by then not re- 
quired by the Municipality would only 
tantamount to an officious interference by 
an intermeddler. without there being any 
legal obligation to render such services. 
Reliance is made to certain observations 
in State of West Bengal v. B. K. Mondal 
and Sons, AIR 1962 SC 779. The Supreme 
Court, after referring to the three condi- 
tions ingrained in ‘Sec, 70 of the Contract 
Act, which is unnecessary for us to re- 
produce, said— l 

“When these conditions are satisfied, 
S. 70 imposes upon the latter person the 
liability to make compensation to the 
former in respect of, or to restore the 
thing so done or delivered......If a person 
delivers something to another ii would 
be open to the latter person to refuse to 
accept the thing or to return it, in that 
case Sec. 70 would not come into opera~ 
tion. Similarly if a person does some- 
thing Zor another it would be open to 
the Iatter person not to accept what 
has been done by the former, in that 
case again S, 70 would not apply, In 
other words, the person said to be made 
liable under Sec, 70, always has the 
option not to accept the thing or to re- 
turn it. It is only where he voluntarily 
accepts the thing or enjoys the work 
done that the liability under Sec. 70 
arises.” 

Relying upon the abcve observations and 
obviously tearing off the above excerpt 
outside the context, learned counsel for 
the respondent says that in this case the 
Municipality did not accept the services 
of the plaintiff and in fact it has refused. 


A.LR. 


Reliance is also placed upon certain ob- 
servations of the Supreme Court in 
Pannalal v, Dy. Commissioner. Bhandara, 
AIR. 1973 SC 1174, where Alagiriswami, 
J. speaking for the Bench, after referring 
to the ratio in State of West Bengal v. 
B. K, Mondal and Sons, AIR 1962 SC. 779 
said that in the 1962 case it was held 
that merely because the contract was 
illegal it does not follow that the con- 
tractor has done something which is not 
lawful. He reiterated the principle that . 
the real basis of the liability under Sec- 
tion 70 is the fact that the person for 
whom the work has been done, has ac- 
cepted the work and has received the 
benefit thereunder and that what Sec. 70 
prevents is unjust enrichment and it ap- 
plies as much to individuals as to cor- 
porations and Government, The learned 
counsel for the respondent says that the 
‘Municipality refused to accept services 


‘of the plaintiff. The question is whether 


he can say so. So long as the supply of 
water has been done and that too when 
the benefits of the supply have reached 
the Municipality, and as long as the Mu- 
nicipality as the defendant in this case 
did not let in any evidence that they re- 
fused to accept such services or the 
benefit arising thereunder, then it is dif- 
ficult for them to escape the liability. 
which is thrust on them under the prin- 
ciple, involved in Sec, 70, Quantum me- 
ruit and quantum valibat are doctrines 
evolved from equity and are built upon 
the basic concept of good conscience 
which forms an integral part of judicial 
inferaction, The question which immedi- 
ately arises for consideration on the merits 
is whether the plaintiff has rendered the 
services and whether it was accepted by 
the defendant or the defendant had the 
benefit of it. During drought conditions 
tenders were called for to supply water 
to the drought areas. The Municipality 
therefore is duty bound to supply such 
water. It is not prevented by the Muni- 
cipality that they made alternate arrange- 
ments during the relevant period for 
the supply of such water. But it is con< 
temporaneously not denied that such 
water was supplied by the plaintiff by 
rendering the service in question, It is 
under the conspectus of such facts the 
nature of the activity of the plaintiff 
comes up for discussion. 

5. When the plaintiff was con- 
fronted with a notice of cancellation of 
the contract under Ex. A-6, he thought 
having regard to the wide publicity 
given at the time when the. tender was 
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called for and having regard to the pub- 
lic interest which was the foundation of 
the resolution of the ‘Municipality, he 
would be called upon to supply waler 
for a period of 120 days, This apart, the 
reason given in the memo Ex. A4 was 
that other contractors were willing to 
supply at a lesser rate and, therefore, 
the plaintiff was called upon to offer ‘his 
willingness to supply such water to she 
drought area at a rate lesser than zhe 
contract rate, This attitude on the part 
of the Municipality by itself is not pro- 
per. Naturally, therefore, the plaintiff 
who was served with this notice whereby 
a curious attempt was made by the Mu- 
nicipality to snap the jural relationsup 
which by then was the subject-matter of 
a written contract Ex. B-5, had to neess- 
sarily file a suit for an injunction Ts- 
training the Municipality from insisting 
upon the cancellation of the contract as 
indicated in Ex, A-4, The course of this 
litigation has a bearing in this case, No 
doubt, an ad interim injunction wes ob- 
tained on 30-5-1969 and notice of he 
said application was given to the defen- 
dant returnable on 12-6-1969, On 12-6- 
1969, the Municipality was represenved 
by counsel Mr, Harihara Iyer, and an 
application to vacate the injunction was 
also filed by then, The parties wanzed 
time for counter till 17-6-1969, and -b€ 
tourt passed an order after hearing =he 
parties, The order was to the effect ‘In- 
terim Injunction till 17-6-1969 and inter 
alia the respondent Municipality was di- 
rected to take the required quantity of 
water at the rate of Rs, 30 per lorry per 
trip subject to the decision of the court 
in the suit, The rate of Rs. 30 was 
thought of obviously because under =x. 
A-4, the Municipality was prepared to 
accept such supplies provided the plain- 
tiff was willing to reduce the rate fram 
the quoted rate of Rs, 40 to the rate of 
Rs. 30 as desired by the Municipality. 
Having regard to the circumstances of 
this case it is very difficult to hold taat 
the Municipality cid not accept the sup- 
ply of water till 17-6-1969, We are <lso 
of the view that the order passed by -he 
Court below under Ex. A-8 should have 
been made after due consultation with 
the affected parties and more or less it 
was an order by consent. It is not neces- 
sary to harp on this any more. Suffice it 
however to say that u/Ex, A-8 a prima 
facie impression is gained that the Munis 
cipality will accept and the plaintiff 
agreed to supply water to the drought 
area at Rs, 30 per lorry per trip. Such 
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being the main or the materiel fact 
which has prompted the plaintiff to sup- 
ply water during the relevant period, can 
it be said that he officiously interfered 
and intermeddled with Municipal affairs 
and caused supply of water on his own 
volition in spite of the Municipality's 
aversion to accept such water from bim. 
We are of the view that if cannot be said. 
On the other hand, the ccurse of conduct 
of the Municipality inside the court hall 
as well as outside-creates an unimpeach~ 
able impression that it accepted the be- 
nefit of the supply of water made by the 
plaintiff during the relevant period, 

6. Again, it is said that the court 
ought not to have passed that order and 
the plaintiff ought not to have made 
such supplies taking coverage under the 
said order. It is a well known principle 
of law that action of courts cannot pre- 
Judice the parties, If the plaintiff acted 
upto the intent and text of Ex. A-8 and 
the defendant also accepted such supplies 
notwithstanding their erstwhile and the 
present stand before us «hat there has 
been a valid termination of the contract 
under Ex, A-6, it cannot be said that the 
plaintiff thrust his services on the de- 
fendant on the bare expectancy of being 
compensated and not on the sure ground 
that he will get the reward for all such 
Services done by him at a time when 
public interest needed it. 

7. One other argument that was 
addressed was whether in the circum- 
Stances of this case it could be said that 
the plaintiff lawfully performed his 
function. Sec, 70 of the Contract Act 
reads thus— 

“Where a person lawfuliy does any- 
thing for another person or delivers 
anything to him not intending to do so 
gratuitously, and such other person en- 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer in respect of, or to restore, the thing 
so done or delivered” 

Already, the Supreme Court in State of 
West Bengal v. B, K. Mondal and Sons, 
AIR 1962 SC 779 ‘thas scanned the three 
limbs of this section in it. It is sufficient 
if we refer to the two decisions of our 
court, one reported in App. 59 of 1970 
and one rendered by us and reported in 
Ramaboyan v. State of Tamil Nadu, 1974 
TNLJ 4957 In that case, we have referred 
to the three limbs of S. 70 and for pur- 


pose of ready reference they are ex- 
tracted— á 


“The first one is a person lawfull 
does anything for another or delivers 
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anything to him, The second limb of the 
section is that he does so or delivers so 
not intending to do so gratuitously. And 
the third limb is that the other person 
enjoys the benefit thereof.” 


Learned counsel for the respondent, hav- 
ing regard to the cancellation of the con- 
tract under Ex. A-6, would say that the 
activity of the plaintiff though under 
orders of court cannot be said to be law- 
ful within the meaning of Sec. 70 of the 
Act. In Pallonjee Eduljee and Sons v 
Lonavala Municipality, AIR 1937 Bom 
417, Tyabji J, while criticising the obser- 
vations of Straight J. in Chadi Lal v. 
Bhagwandas, (1889) ILR 11 All 234 said 
that “the observations of Straight J, in 
the above case throws no light on the sub- 
ject which reads into tne word ‘lawfully’ 
the existence of a relation before the 
Act was done, namely, such a rélation as 
either one directly creates or by impli- 
cation reasonably justifies the inference 
that by doing some act the plaintiff 1s 
entitled to look for compensation to the 
defendant, But the very purpose of the 
section is to lay down in what .circum- 
stances such a relation must be taken te 
exist, viz, in what circumstances the 
plaintiff may claim that his act has di- 
rectly created or reasonably justified the 
inference that he is entitled to compen- 
sation, It therefore follows that the pre- 
existence of a jural relationship is not 
the necessary sine qua non for action 
under Sec, 70.” That this is the correct 
interpretation to be given to the word 
‘awfully’ is affirmed in State of West 
Bengal v. B. K. Mondal and Sons, AIR 
1962 SC 779. The Supreme Court did not 
agree with the observations of Straight 
J. in Chadilal v. Bhagwandas, (1889) ILR 
11 All 234 and said— 


“With respect, we are not satisfied 
that the test laid down by Straight J, can 
be said to be justified by the terms of 
lawful relationship arises 
not because the party claiming compen- 
sation has done something for the party 
against whom the compensation is cleim- 
ed but because what has been done by 
the former has been accepted and enjoy- 
ed by the latter.” 


That the word ‘lawfully’ appearing in 
Sec. 70 is an equation for benefit obtain- 
ed has been made clear in an earlier de- 
cision of our court in Muthayya Chetti v. 
Narayana Chetti, AIR 1928 Mad 317. This 
meaning and equation of the word ‘law- 
ful’ in Sec. 70 of the Contract Act has 
been accepted by a Division Bench of 
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our court in Khader Khan Sahib v., Do- 
raiswami Chettiar, 1974-2 Mad LJ 270 = 


(AIR 1974 SC 371) presided over by Kai- 


lasam J, (as he then was) and N. S. 
Ramaswami J. Taere the learned Judges 
agreed with the interpretation and ex- 
planation of the word ‘lawful’ as was 
given by the Division Bench earlier in 
Madhava Chetti v. Narayana Chetti, AIR 
1928 Mad 317, and said that what the 
word ‘lawfully’ in Sec. 70 would in the 
context indicate is that after something 
is delivered or scmething is done by cne 


‘person for another and that thing is ac- 


cepted and enjoy2d by the latter, a law- 
ful relationship is born between the two. 


8. From the foregoing discussion, 
it is clear that in order to rest a claim 
under Sec. 70 of the Contract Act, there 
need not be a pre-existing legal obliga- 
tion on the part of the claimant to sup- 
ply or to serve. So long as it is not an 
officious overbearante on the part of the 
plaintiff to intermeddle and cause the 
supply to be made or cause the work to 
be done, he can claim compensation pro- 
vided he did make such supply or did 
the work not intending to do so or sup- 
ply so, gratuitously. If it is fairly clear| 
that the plaintiff bona fide acted with the 
genuine intention of supplying the gocds 
or doing the work, then if it is not in- 
tended to be a free or gratuitous act, he! 
is bound to be compensated by the other! 
party for such an overt but sincere act 
done by the initiating party did not go 
waste since the party against whom 
compensation is claimed did have the 
benefit"of the supply of the goods or the 
performance of the work. So long as the 
act is not illegal the jurisdiction of the 
court to grant relief is always available 
so as to avoid unjust enrichment“ and 
also on the basis of an implied forging of 
a quasi contract between the two parties. 


$. We are, therefore, unable to 
agree with the learned counsel for the 
respondent that in this case the plaintiff 
intermeddied and without any sincerety 
or genuineness did the work and there- ` 


fore not entitled to be compen- 
sated under the well known prin- 
ciple set out above under Sec. 70. 


The lower court was wrong in having re- 
fused relief to the plaintiff for the value 
of the work done between 1-6-1969 and 
17-6-1969. 

10. In this case, however, as much 
emphasis was made on legal contentions, 
the court below did not advert to tne 
merits. In fact there has-not been an ad- 
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judication or finding as to what was the 
quantum of the supply of water made by 
the plaintiff during the relevant period. 
The plaintiff in the plaint has asked for 
a rate of Rs, 40 per trip of supply of 
water. He is mot entitled to be paid at 


that rate. As a matter of fact, he suppli-. 


ed such water taking advantage of the 
orders of the court which specifically 
provided that he would make such sup- 
plies excepting only a return at the rate 
of Rs. 30 per lorry of water, The plain- 


tiff, therefore, would only be entitled at’ 


the rate of Rs. 30 per trip of water so 
supplied to the drcught area during tne 
period commencing from 1-6-1969 and 
ending with 17th June 1969. Whilst, 
therefore, allowing the appeal, the sub- 
ject-matter is remitted back to the court 
below to find the quantum of compensa- 
tion to which the plaintiff would be en- 
titled to in the light of the observations 
made above. There will be no order as 
to costs, 

Appeal allowed. 


AIR 1977 MADRAS 153 
KAILASAM C. J. AND 
BALASUBRAMANIAM, J. 

N. A. Chidambaram Chettiar Firm 
and others, Petitior.ers v. The State of 
Tamil Nadu and others, Respondents. 

Writ Petns, Nes. 2997 etc. of 1976, 
D/- 9-8-1976. 


(A) Tamil Nadu Debt Relief Act 
(Presidents Act 31 of 1976), S. 1 — Vali- 
dity — Act is within competance of State 
Legislature — ((i) Constitution of India, 
Seventh Schelule, List H, Entry 30 — 
(i) Interpretation of Statutes — Entries 
in Legislative list). 

The Act is within the competence of 
the State Legislature. It may fall under 
Entry 30 of List Ii “money-lending and 
money lenders; relief of agricultural in- 
debtedness” and Entry 26 “trade and 
commerce.” (Para 9) 

The contention that entry 30 in List 
W relates only to money lending and 
money lenders so far as it relates to the 
relief of agricultural indebtedness and 
therefore when the Act is made applic- 
able not only to a landless 
labourer and a small farmer but also to 
a rural artisan, whe is not an agricultur- 
ist and as such, not confined to agricul- 
tural indebtedness, the Act is beyond the 
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scope of the legislative pewers of the 
State, is not acceptable, So also, the sub- 
mission that the relief of agricultural in- 
debtedness would not cover a rural arti- 
san or rural indebteness cannot be ac- 
cepted as it gives a too restricted mean- ` 
ing to the Entry. 

The entries in legislative lists must 


‘as far as possible be given a broad and 


comprehensive interpretation, the reason 
being that the allocation of subjects is 
not by way of scientific or logical defini~ 
tion, but is a mere enumeration of broad 
and comprehensive categories. 

(Para 8) 


(B) Tamil Nadu Debt Relief Act (Pre- 
sident’s Act 31 of 1976). S. 1 — Validity 
-- Act not violative of the provisions of 
Part XIII of the Constitution — (Consti- 
tution of India, Arts. 301 and 304 and 
List If Item 26). 


The T. N. Debt Relief Act does not 
violate the provisions of Part XIII of the 
Constitution, which relate to trade, com- 
merce and intercourse within the terri- 
tory of India, The provisions of Art, 301 
are subject to the powers under Art. 
304. Art. 304 would prevail over the ge- 
neral right of trade and commerce gua- 
ranteed under Art. 301. The State is em- 
powered to legislate regarding trade and 
commerce — Entry 26 List II. Art, 304 
also specifies that the Legislature of a 
State may impose such reasonable re- 
strictions on the freedom of zrade, com- 
merce and intercourse with or within 
that State as may be required in the 
public interest. Whether the restrictions 
are reasonable or not is justiciable by 
courts. The restrictions must also be in 
public interest. A permanent relief by 
way of liquidation of debts to the weak- 
er sections of the rural community is not 
only bona fide and well meaning, but 
also an urgent need to secure the eco- 
nomic well being of the nation. The Le- 
gislation cannot therefore be attacked on 
the ground that it is unreasonable, mala 
fide or for ulterior purposes, It is certain- 
ly in public interest and zherefore even 
tf it is conceded for the purpases of the 
argument, that it is open to the petition- 
ers to challenge the legislation as being 
not in conformity with Arts, 301 and 304, 
it can be held that the T. N. Debt Relief 
Act is in accordance with the provisions 
of Art. 304. The Act was passed with the 
previous sanction of the President as re- 
quired under Art, 304, (Para 10) 


(C) Constitution of India, Art. 19 (1) 
(g) — Citizen’s right to practice any pro- 
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fession or to carry on any occupation, 
trade or business — Suspension of rights 
to enforce these fundamental rights dur- 
ing emergency — Money lending and 
pawr broking cannot be ruled out from 
the words “profession or occupation oF 
business” — It is not commerce and in- 
tercourse. (Para 12) 

(D) Tamil Nadu Debt Relief Act 
(Presidents Act 31 of 1976), Ss. 1, 4 (e) 
and 12 — Harsh provisions of Act do not 
make the Act invalid. 


The contention that some of the 
terms of the Act such as S. 4 €) and 
S, 12 are unreasonable and ruinous to 
the entire profession of money lending 
and pawn broking is not acceptable. 
These 2 provisions may make the posi- 
tion of the creditor difficult and from the 
point of view of money-lenders and pawn 
brokers unreasonable. But thet would 
not make the legislation invalid. If 
the petitioners wart relief from the 
harsh provisions they will have to ap- 


proach the Legislature and not the court. . 


Taking the interest of the community as 
a whole, there can be no doubt that the 
impugned legislation is a beneficial one- 
(Para 14) 
(Œ) Tamil Nadu Debt Relief Act (Presi- 
dent’s Act 31 of 1976), S. 1 — Validity — 
Not violative of Arts. 31 (1) and 31 (2) of 
Constitution — (Constitution of India, 
Art, 31). 

Under the said Act there is no ac- 
quisition or requisition of property. The 
legislation is for the purpose of wiping 
out the debts and resorting the articles 
back to the debtor. The submission that 
the condition that the creditor should de- 
liver the property to the Tahsildar so that 
it can be returned to the debtor would 
amount to acquisition of property is not 
acceptable. The provisions of Arts. 31 (1) 
and 31 (2) of the Constitution are there- 


fore not applicable- to the Act and the. 


Act is not invalid on the ground that it 
is violative of Art, 31 (1) and (2). 

(Para 16) 

(F) Tamil Nadu Debt Relief Act {Pre- 

sident’s Act 31 of 1976), S. 1 — Validity 


~— Act is not violative ‘of Arts. 251 and 
254 -of the Constitution. (Para 18) 


(G) Tamil Nadu Debt Relief Act 
(President’s Act 31 of 1976), S. 1 — Vali- 
dity — Act does not fall in List T -of Con- 
stitution and is not bad. 

The contention that the enactment 
would fall within the scope of the entry 
‘banking’ in Last I and therefore it was 

not competent for the State to legislate 
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upon, is not acceptable because the busi- 
ness of money-lending or pawn broking 
will not be banking. Even if it incident- 
ally encroaches on the field of banking, 
the legislation will not be bad, 

(Pare 19) 

(H) Tamil Nadu Debt Relief Act 
o Act 31 of 1976), S. 1 — Vali- 

ity. 

Act is not bad on the ground that the 
law was enacted by the President and 
the assent was also given by him. There 
was no impediment to the President giv- 
ing assent to the laws which are promul- 
gated by him by virtue of the powers 
conferred on him by the Parliament, 

l (Para 20) 

Cases Referred: Chronological Paras 
AIR 1976 SC 1207 = 1976 Cri LJ 645 Hi 
AIR 1974 SC 2325 17 
AIR 1973 SC 1461 = (1973) Supp SCR 1 
16 


AIR 1968 SC 718 = (1968) 2 SCR 366 17 


AIR 1947 PC 60 = 1947 FCR 28 19 
AIR 1941 FC 47 = 53 Mad LW 109 8, 
10, 15 


(1923) 68 Law Ed 1041 = 265 US 332 13 


K. K. Venugopal for C. S. Vaidya- 
nathan, S. Chellaswami, M. S. Sethu, P. 
Ramaswami Pandian, Krishnappan, S. 
Govind Swaminathan and A. R. Rama- 
nathan, for Petitioners. 

KAILASAM, C, J.:— In this batch 
of writ petitions, a writ of declaration to 
declare the Tamil Nadu Debt Relief Act 
1976 (President’s Act for Tamil Nadu 31 
of 1976) as unconstitutional, illgeal and 
void is sought. 

2. The matter came up before 
Mohan J., for admission and, as the 
question involved the vires of the Act, 
the learned Judge directed the matter 
to be posted before a Bench and thus 
these petitions have come up before us 
for admission. _ 

3. The Tamil Nadu Debt Relief 
Act 31 of 1976 was enacted by the Presi- 
dent in exercise of the powers conferred 
on him by S. 3 of the Tamil Nadu State 
Legislature (Delegation of Powers) Act, 
1976, The object of the enactment is 
stated to be to provide relief from in- 
debtedness to landless agricultural lab- 
ourers, rural artisans and small farmérs 
in the State of Tamil Nadu. Sec. 2 af the | 
Act declares that the Act is for giving 
effect to the policy of the State towards 
securing the principles specified in Arti- 
cle 46 of the Constitution. The reason for 
the enactment is to implement the liqui- 
dation of rural indebtedness in stages 
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by imposing a moratorium on recovery 
of dues from the landless labourers, 
small farmers, marginal farmers and 
rural artisans and by undertaking legis- 
lation for such liquidation before the 
expiry of the period of moratorium. 
There is a moratorium on recovery of 
debts of agriculturists and non-agricul- 
turists upto 15-1-1977 under the Tamil 
Nadu Indebted Agriculturists (Temporary 
Relief) Act 1976 (Fresident’s Act 15 of 
1976) and the Tamil Nadu Indebted Per- 
sons (Temporary Relief) Act 1976 (Pre- 
sident’s Act 16 of 1976) with some special 
provisions under the Tamil Nadu Indebt- 
ed Agriculturists and Indebted Persons 
(Special Provisions) Act 1976 (President's 
Act 17 of 1976). The Government of Ta- 
mil Nadu has now taken a decision to 
give permanent relief by way of liquida- 
tion of debts to the weaker sections of 
the rural community who are connect 
with agricultural production which is 
vital for the economic well being of the 
nation. Accordingly, the debts incurred 
by a small farmer holding more than 2 
units of land in the case of a person, 
who is a member of the Scheduled Tri- 
bes, and one unit of land in the case of 
others, or by a rural artisan or a land- 
less agricultural labourer whose annual 
household income does not exceed Rupees 
2400 will be deemed to be discharged. 
4. Section 4 provides that every 
debt advanced or incurred before the 
commencement of the Act, including in- 
terest, and payable by the debtor to the 
creditor, shall be deemed to be wholly 
discharged. It also requires the creditor 
to return any moveable property pledged 
by a debtor. Sec. 5 (4) provides that 
where the moveable property pledged by 
the debtor is in the possession of any 
transferee of the creditor, the creditor 
shall redeem the property from such 
transferee and produce it so that it may 
be made available to be returned to the 
debtor. This section also empowers the 
Tahsildars to enter the premises of the 
creditor or of the transferee of the credi- 
tor for the purpose of the enforcement 
of the provisions of this Act. Sec, 6 en- 
ables the debtor to make an application 
to the Tahsildar for an order releasing 
the mortgaged property and for ultimate 
delivery to him. Sec. 9 enacts that no 
party to any proceeding under the Act 
shal] be entitled to be represented by a 
legal practitioner. Sec. 12 throws the 
burden of proving in any suit or pro- 
ceeding that the debtor is not entitled +o 
the protection of the Act on the creditor, 
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The Civil Court’s jurisdiction is barred as 
Sec, 7 provides that the order of the 
Tahsildar, subject to appeal as provided 
under the Act, shall be final and shall 
not- be: called in question in any court. 

5. On a reference to the various 
provisions of the enactment, Mr. K. K. 
Venugopal, learned counsel for the peti- 
tions in W. Ps, 2997. and 2998 and 3027 
to 3030 of 1976, submitted that the Act 
is unduly harsh, most unreasonable and 
ruinous of the persons like the petition- 
ers, who are lawfully pursuing their 
business. 

6. As the Emergency thas been 
proclaimed, and under the President’s. 
Proclamation, the right to enforce the 
fundamental rights is denied, the usual 
attack on the validity of the enactment 
as infringing the fundamentel right is 
not available. The learned counsel, there- 
fore, restricted his attack to the compet- 
ency of the State Legislature to enact 
the impugned Act and on the ground that 
the petitioner’s unrestricted right to 
trade, commerce and intercourse through- 
out the territory of India is affected. 

T. © The object of the legislation is 
to provide relief from indebtedness to 
landless agricultural labourers, rural 
artisans and small farmers in the State 
of Tamil Nadu, The power of the State 
Government to pass a legislation on the 
subject is traceable to the Seventh Sche- 
dule, List M, item 30 of the Constitution, 
which is as follows: “Money lending, and 
money lenders; relief of agricultural in- 
debtedness’. Item 26 in List It is ‘Trade 
and commerce within the State subject 
to the provisions of Entry 33 of List III’. 
Entry 33 in List IIT a Concurrent List, 
relates to trade and commerce in and 
the production supply and distribution of 
the various articles referred to in clauses 
(a) to (e). An entry relating to trade and 
commerce is also found in List I, item 
41, which is restricted to trade and com- 
merce with foreign countries. 


8 The contention of the learned 
counsel is that entry 30 in List If as it 
reads, relates only to money lending and 
money lenders so far as it relates to the 
relief of agricultural indebtedness and 
therefore when the Act is made applic- 


. able as defined in Sec. 3 (b), not only to 


a landless agricultural Jlakourer and a 
small farmer but also to a rural artisan, 
who is not an agriculturist and as such, 
not confined to agricultural indebtedness, 
it is beyond the scope of the legislative 
powers of the State. It was submitted| 
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that the words ‘relief of agricultural in- 
debtedness’ in entry 30 of List IJ were 
introduced only in the present Constitu- 
tion of India and were not in existence in 
the Indian Constitution of 1935. This con- 
tention cannot be accepted for the entries 
would have to be read disjunctively þe- 
cause of the presence of the semicolon 
in between the two subjects. The legisla- 
tive competence would relate therefore 
to (1) money lending and money lenders 
and (2) the relief of agricultural indebt- 
edness. There is also no substance in the 
contention that agricultural indebtedness 
is different from rural indebtedness. The 
reason for the enactment is stated to be 
liquidation of debts ta the weaker sec- 
tions of the rural community who are 
connected with agricultural production 
which is vital for the economic well being 
of the nation. There can be no denial of 
the fact that a rural ertisan is a person 
who is intimately connected with agri- 
cultural production. A rural artisan 
is defined in Sec, 3 (1). as a person 
whose principal means of livelihood is 
production or repair of traditional tools, 
implements, and other articles or things 
used for agriculture or purposes ancil- 
lary thereto, The submission that the 
relief of agricultural indebtedness would 
not cover a rural artisan or rural indebt- 
edness cannot be accepted as it gives a 
too restricted meaning to the entry. In 
addition to the relief of egricultural in- 
debtedness, the entry relates to money 
lending and mcney lenders. They would 
include not only the scaling down of 
debts due to money lenders, but also 
liquidation of debts. Tt is well settled 
that a Constitution must not be constru- 
ed in a narrow or pedantic manner and 
that zonstruction most beneficial to the 
widest possible amplitude of its powers 
must be adopted. Gwyer, C. J. in Subra- 
mania v. Muthuswami, AIR 1941 FC 47 
has observed that a broad and liberal 
spirit should inspire those whose duty it 
is to interpret the Constitution, but that 
would not imply perverting the lengu- 
age. The entries in legislative lists must 
as far as possible be given a broad and 
comprehensive interpretation, the reason 
being that the allocation of subjects is 
not by way of scientific or logical defi- 
nition, but is a mere enumeration of 
broad and comprehensive categories. The 
scope of the entry ‘money lending and 
money lenders’ was considered by the 
Federal Court of India in Subramania v. 
Muthusami, AIR 1941 FC 47. In that 


case, the validity of the Madras Agricul- 
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turists’ Relief Act 4 of 1938 was challeng- 
ed. The challenge was mainly on the 
ground that it trenched on the powers 
of the Federal Legislature, which had an 
exclusive power to legislate with respect 
to cheques, bills of exchange, promissory 
notes and other like instruments (List I 
No. 28). Gwyer, C. J. after examining he 
impugned Act to ascertain its pith and 
substance and its true nature and cha- 
racter, came to the conclusion that the 
Madras Agriculturists’ Relief Act cannot 
be said to be legislation with respect to 
negotiable instruments or promissory 
notes and that it is immaterial that many 
or most of the debts with which it deals 
are in practice evidenced by or based 
upon such instruments. 

9. The learned Chief Justice held 
that that is an accidental circumtance 
which cannot affect the question. Varada- 
chariar J., who concurred with Gwyer 
C. J, examined the entry ‘money-lending 
and money lenders’ in List IT and was of 
the view that the entry justified the Pro- 
vincial Legislature to enact a law relat- 
ing to debt relief, which might contain 
drastic measures and reduced substan- 
tially the rate of interest recoverable 
from a debtor. If the State Legislature 
has power to reduce the rate of interest, 
it would follow that it will have a right 
to wipe out the entire interest. The 
learned Judge after referring to the im- 
pugned legislation observed that it was 
not denied that the subject-matter of she 
impugned legislation was to a certain ex- 
tent at least within the jurisdiction of 
the Provincial Legislature. It might be 
that it would fall partly under one item 
and partly under another item in List II 
or List III. Some of the debts affected by 
the Act might fall under the heading of 
‘trade’ and some under the heading of 
‘money lending’ and some under item 10 
relating to contracts. Wnile accepting the 
contention that though the Madras Act 
does not in terms purport to deal with 
negotiable instruments, debts due under 
such instruments would undoubtedly fall 
within the definition of debts in the Act, 
the learned Judge held that even where 
Provincial legislation contained provi- 
sions relating to subjects exclusively re~- 
served for the Dominion legislature, the 
whole enactment may be effective if the 
offending provisions are only incidental, 
or if it is possible to regard a subject as 
falling under the Dominion jurisdiction 
in one aspect and under Provincial juris- 
diction in another aspect and the im- 
pugned Provincial legislation has been 
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enacted in respect of the latter aspect. 
The impugned legislation was held to 
fall under the heading of ‘money lend- 
ing and money lenders’— item 27 of List 
II. The decision of the Federal Court 
meets most of the objections raised by 
the learned counsel regarding the leis- 
lative competence of the State. The legis- 
lation regarding debt relief has been held 
to fall within the entry ‘money lending 
and money lenders’ and that even though 
incidentally, the provisions of the Nego- 
tiable Instruments Act would be affet- 
ed, that ‘would not in any way invalidate 
the enactment. The learned Judge also 
expressed the view that the enactment 
might fall under entry ‘trade’. We rave 
no hesitation in holding that the impign- 
ed legislation is within the competence 
of the State Legislature. Jt may fall un- 
der entry 30 of List II ‘money lending 
and money lenders’ relief of agricultural 
indebtedness and entry 26 ‘trade and 
commerce’, 

10. The second contention of Mr. 
K, K. Venugopal, learned counsel for the 
petitioners, is that the enactment is in 
gross violation of the provisions of Part 
XIII of the Constitution, which relates to 
trade, commerce and intercourse within 
the territory of India, The submission of 
the learned counsel is that free trade, 
commerce and intercourse throughout 
the territory of India has been guaran- 
teed and as money lending and pawn 
broking is commerce and intercourse, it 
has been adversely affected. We feel that 
this contention is equally without tasis 
and has to be rejected, Art. 301 in Part 
XIII provides that trade, commerce and 
intercourse throughout the territory of 
India shall be free, But this Article is 
subject to the other provisions of that 
Part. Art. 304 empowers the Legislacure 
of a State to impose restrictions on the 
freedom of trade, commerce and inter- 
course among the States in certain cir- 
cumstances. While Art. 301 starts with 
the words “Subject to the other provi- 
sions of this part”, Art. 304 starts with 
the words “notwithstanding anything in 
Art, 301.” Therefore it is clear that the 
provisions of Art. 301 are subject to the 
powers under Art. 304. Art. 304 would 
prevail over the general right of trade 
and commerce guaranteed under Art, 301. 
The State is empowered to legislate re- 
garding trade and commerce—entry 26, 
List II, Art. 304 also specifies that the 
Legislature of a State may impose such 
reasonable restrictions on the freedom of 
trade, commerce and intercourse with 
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or within that State as may be required 
in the public interest. Whether the re- 
strictions are reasonable or not is justici- 
able by courts, The restrictions must also 
be in public interest. That the impugn- 
ed legislation is for puklic interest can 
not admit of any doubt, As observed by 
Gwyer C. J. in Subramania v. Muthu- 
swami, AIR 1941 FC 47 the problem of 
rural indebtedness has vexed the legisla- 
tors since the days of Solomon, Varada- 
chariar J. has pointed out that it was con~ 
ceded that the Madras Agriculturists’ Re~- 
lief Act was genuine and bona fide, 
though drastic attempt et a solution of 
the problem of agricultural indebtedness 
which has long been recognised as a 
pressing problem in the country. Various 
enactments like Usurious Loans Act of 
1918, Debt Relief Act and other Mora- 
toriums and reduction of interest have 
not achieved the object, A permanent re- 
lief by way of liquidation of debts to the 
weaker sections of the rural community 
is not only bona fide and well meaning, 
but also an urgent need to secure the 
economic well being of the nation. The 
legislation cannot therefore be attacked 
on the ground that it is unreasonable, 
mala fide or for ulterior purposes, It is 
certainly in public Interest and there- 
fore even if it is conceded for the pur- 
poses of the argument, which we do not, 
that it is open to the petitioners to chal- 
lenge the legislation as keing not in con- 
formity with Arts, 301 and 304, we would 
hold that the impugned legislation is in 
accordance with the provisions of the 
Art. 304. The Act was passed with the 
previous sanction of the President as re- 
quired under Art. 304, The formidable 
objection to the Jearned counsel’s conten- 
tion based on Part XIII for his right to 
freedom of trade, commerce and inter~ 
course is that as the fundamental rights 
are suspended, the petitioners are not 
entitled to remedy. 

li. Art. 19 (1) (g) of the Consti~ 
tution guarantees the rights of citizen to 
practise any profession, or to carry on 
any occupation, trade or business. But 
the right to enforce this fundamental 
right has been suspended, The effect of 
such suspension during Emergency has 
been stated by A, N. Rey C. J. of the 
Supreme Court in A. D. M. Jabalpur v. 
S., Shukla, AIR 1976 SC 1207 as follows— 

“The suspension of right to enforce 
fundamental rights has the effect that 
the emergency provisions in Part XVIII 
are by themselves the rule of law dur- 
ing the times of emergency. There can- 


158 Mad. [Prs, 11-14} Chettiar Firm v. State (Kailasam C, JJ 


not be any rule of law other than the 
constitutional rule of law. There cannot 
be any pre-constitution or post-constitu~ 
tion rule of law which can run counter 
to the rule of Ilaw embodied in the Con- 
stitution, nor can there be eny invocation 
to any rule of law tc nullify the consti- 
futional provisions during the times of 
emergency.” 


12. Realising that all rights em~ 
bodied in Part HI and other rights which 
are conferred by the Constitution or any 
other law which can be traced to Part 
IO, are all suspended the learned coun 
sel submitted that even though he can~« 
not urge his right to trade, the right’ to 
commerce and intercourse is still avail~ 
able to the petitioners. This plea is total~ 
ly unacceptable, for the right to enforce 
the fundamental right to practise any 
profession or to carry on any occupation 
or trade or business is suspended. It is 
not possible to rule out money lending 
and pawn broking from the purview of 
the words ‘profession or occupation or 
business’, It cannot be successfully con~ 
tended that money lending and pawn 
broking is commerce and intercourse, 
The word intercourse has been constru- 
ed as commercial intercourse, The Iegis~ 
lative entries in all the three Lists relate 
to trade and commerce and the. word 
intercourse is not used as such in any of 
the entries, Intercourse which is referred 
to in Part II is therefore commercial 
intercourse and would stand or fall with 
the word commerce. The plea that money 
lending and pawn broking is commerce 
and commercial Intercourse, but not pro- 
fession, occupation, trade or business is 
unacceptable. If money lending and pawn 
broking is a trade, then the petitioners 
will be out of court because the funda~ 
mental right to trade is suspended. The 
learned counsel has therefore necessarily. 
to contend that money lending and pawn 
broking does not come under Art. 19 (1} 
{g) which would be attempting the im-« 
possible, 


13. At some stage of his argu~ 
ments, Mr. Venugopal submitted tha? 


pawn broking may amount to trade, 


which contention if accepted will be 


ruinous to his case. He referred to ‘Asa~ 
kura v. City of Seattle, (1923) 265 US 332 
= (68 Law Ed 1041), where it was held 
that a municipal ordinance denying a 
licence for the ‘transaction of pawn- 
brokers’ business to other than a citizen 
of the United States violated the treaty 


with Japan providing that the subjects. of 


AIR: 


each of the high contracting parties shall 
have liberty to carry on trade and gene~ 
rally do anything incidental to or neces~. 
sary for trade upon the same terms as 
native subjects. The court held that the 
term ‘trade’ should be construed in a 
broad and liberal spirit, The court did not 
decide whether the business of pawn brok-~ 
ing is trade. The ordinance defines pawn 
broker to “mean and include every per-~ 
son whose business or occupation it is 
to take and receive by way of pledge, 
pawn or exchange goods, wares or mer~ 
chandise, or any kind of personal pro~ 
perty whatever for the repayment of se~ 
curity or any money loaned thereon, or 
to loan money on deposit of personal pros 
perty”. The court also held that the lan= 
guage of the treaty is comprehensive as 
the phrase ‘to carry on trade’ is broad, 
On a construction of the treaty the cour 
held “that the citizens or subjects of 
either shall have liberty in the territory: 
of the other to engage in all kinds and 
classes of business that are or reasonably 
may be embraced within the meaning of 
the word ‘trade’, as used in the treaty”; 
The view that trade included pawnbrok-~ 


ing was in the peculiar terms of the 
treaty. But the deñnition of the word 


‘pawnbroker’ throws light. on the ques- 
tion we are considering. It is stated tha? 
it would include every person whose 
business or occupation if is to take and 
receive by way of pledge. Business and 
occupation fall squarely under Art. 19 (1) 
(g). The approach for remedy for con 
travention of Part XII is therefore not 
open to the petitioners, Both the conten« 
tions raised by Mr. Venugopal, learned 


counsel for the petitioners, have to b€ 
rejected. 
14. In conclusion Mr, Venugopal 


pleaded that some of the ‘terms of the 
enactment are most unreasonable and 
ruinous to the entire profession of money: 
lending and pawn broking. Our attention 
was drawn particularly to Sec, 4 (e} 
which requires a creditor to redeem the 
property from the possession of the trans< 
feree and produce it for being handed 
over to the debtor. After redemption the 
creditor is bound to return it to the deb< 
tor. He also referred fo Sec. 12, which 
provides that the burden of proving that 
the debtor is not entitled to the protec~ 
tion of the Act lies on the creditor, Tt . 
was submitted that the burden of prov~ 
ing that a person is entitled to some ex 
emption from the operation of the Act 
is on the person who pleads exemption, 
It is virtually impossible for the creditor 
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to prove that the debtor does not come 
within the exemption as the facts will 
be within the knowledge of the debtor 
and will not be available to the creditor. 
These two provisicns may make the :posi- 
tion of the creditor difficult and from the 
point of view of money lenders and 
pawnbrokers unreasonable. But that 
would not make the legislation invalid. 
If tbe petitioners want relief from the 
harsh provisions they will have to ap 
proach the legislature and not the court. 
Taking the interest of the community as 
a whole, there can be no doubt that the 
impugned legislation is a beneficial one. 


15. Mr. S, Chellaswami, appearing 
for the petitioners in W, P. 3005 and 
3010 to 3014 of 1976, submitted that the 
impugned Act trenched on the Negotiable 
Instruments Act, a Central subject, -and 
therefore the legislation is beyond the 
competence of the State Legislature, He 
referred to the decision in Subramaniam 
v. Muthuswami, AIR 1941 FC 47 already 
referred to. We have pointed out that the 
Federal Court in that decision held that 
though the Negotiable Instruments Act 
could be affected, the law was as regards 
the indebtedness of the agriculturists and 
was valid, The learned counsel also re~ 
ferred to a passage in Seervai’s Consti~ 
tutional Law of India, 2nd Edn, Vol I, 
page 1244, After referring to the above 
decision, it was stated therein that 
‘though a law can be justified by refer- 
ence to two or more entries, the entries 
cannot provide the power to make a law 
on a topic not included in any single 
entry since the limit of each entry is 
fixed by the words used’, This passage 
does not help the learned counsel as the 
legislation is well within the entries, T$ 
was contended that the debtor might 
have borrowed for gambling and pledg-~ 
ed certain articles and that the Legisla= 
ture was acting beyond its powers in 
treating it as agricultural indebtedness, 
and granting relief. We are unable to 
accept this contention for the debt is 
due by agriculturists and the legislative 
competence of the State cannot be denied. 


16. The learned counsel next con- 
fended thet the impugned legislation is 
violative of Art. 31 (1) and Art. 31 (2) of 
the Constitution of India, The plea Is 
that there has been compulsory acquisix 
tion of property without provision for 
any compensation, The learned counsel 
referred to the decision in Kesavananda 
v. State of Kerala, AIR 1973 SC 1461. Wa 
do not think that the provisions of Artin 


Chettiar Firm v. State (Kailasam C, JJ Pre, 14-19] Mad. 159 


cles 31 {1} and 31 (2) will apply, because 
there is no acquisition or requisition of 
property in this case, The legislation is 
for the purpose of wiping out the debts 
and restoring the articles back to ‘the 
debtor. The submission is that the con- 
dition (that) the creditor should deliver 
the property to the Tahsildar so that J} 
can be returned to the debtor would 
amount to acquisition of property. We 
are not able to accept this contention, + 

17. The learned counsel then sub« 
mitted that the doctrine of equitable es 
toppel would be applicable as the State 
itself permitted the -continuance of tha 
pawnbroking trade and in fact encour~ 
aged them to continue-the trade, To sub= 
stantiate this contention that the Govern- 
ment persuaded the pawnbrokers to carry 
on the trade, a circular -was produced be- 
fore us. The contents-of-the circular do 
not support the Jearned-.counsel’s conten~ 
tion, All that the circular says is that 
the profession should ibe carried on acy 
cording to law and there should not ba 
any abuse of the provisions of the law 
relating to pawnbroking. The learned 
counsel relied on Union of India v. Anglo 
Afghan Agencies ALR 1968 SC 718. But 
the basis of this decision has been doubt- 
ed in the subsequent decision of the 
Supreme ‘Court in Assistant Custodian of 
Evacuee Property. v, Brij Kishore, AIR 
1974 SC 2325. 


48 dt was next contended -that 
the enactment is violative of Arts, 251 
and 254 of the Constitution in that there 
are inconsistencies between the law made 
by Parliament and that by the State and 
that the Central law should prevail, He 
submitted that the provisions of the im=~ 
pugned legislation are contrary to the 
provisions of the usurious Loans Act, 
Gold Control Act etc. We do not think 
that there is any substance in this con~ 
tention, for so far as the field in which 
the State is entitled to legislate is con~ 
cerned, they can make provisions 40 
achieve the object of the legislation, 

19. The learned counsel nex 
submitted that the enactment would fall 
within the scope of the entry ‘banking’ 







do not think that the business of money 
lending or pawn broking will be bank= 
ing. Even if it incidentally encroaches on 
the field of banking, the legislation wi 
not be bad. Profulla Kumar v. Bank of 
Commerce, 1947 FCR 28 -=: (AIR 1947 PC 
60). 
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20. Mr. M. S. Sethu and P. Rama- 
swami Pandian, learned counsel for the 
petitioner in W. P, 3023 and 3024 to 3031 
of 1976 submitted that the impugned le- 
gislation is bad as the law is enacted by 
the President and the assent was also 
given by him. According to the submis~ 
sion, as the person who made the law 
and the person who assented to it are 
one and the same, the dual capacity can- 
not be validly exercised. We do not see 
any impediment to the President giving 
assent to the laws which are promulgat- 
ed by him by virtue of the powers con- 
ferred on him by the Parliament, It was 
next submitted taat the President was 
empowered under Act 41 of 1976, the 
Tamil Nadu State Legislature (Delegation 
of Powers) Act, 1976. But ‘before such 
confirment of powers, the President had 
enacted Act 31 of 1976. This statement is 
due to a misunderstanding and is based 
on the serial numbers of the enactments. 
The Tamil Nadu State Legislature (Dele~ 
gation of Powers) Act, 1976, Central Act 
41 of 1976 was passed by Parliament on 
22-3-1976. By virtue of the powers con- 
ferred on him under this Act, the Tamil 
Nadu Debt Relief Act 1976 (Act 31 of 
1976) was enacted by the President on 
29th July 1976. 

21. We heve carefully considered 
all the ocntentions raised by the learned 
counsel for the petitioners in all these 
writ petitions, We feel there is no sub- 
stance in any of the contentions. The 
impugned legislation falls well within 
the powers of the State Legisla- 
ture and cannot be attacked on any of 
the grounds raised. 

22. These petitions 
devoid of substance and they 
missed, 


are totally 
are dis- 


W rit Petitions dismissed, 
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Constitution of India, Arts, 132, 133 
— Leave to appeal to Supreme Court — 
Requirements of — Substantial question 
of law — Interpretation of. . 

Although the questions of legislative 
competence and of citizen’s right to trade 
are very important and involve interpre- 
tation of the provisions of the: Constitu- 
tion, since those questions were decided 
by a Division Bench in Civil Petition 
No, 2997 of 1976 on 9-8-1976 (Mad) hold- 
ing that there was no doubt about the 
competence of the State Legislature to 
enact the Tamil Nadu Debt Relief Act 
(President’s Act 31 of 1976), those ques- 
tions could not be fairly open to further 
argument and therefore there could not 
be a substantial question of law. Conse- 
quently, the petitioners were not entitled 
to a certificate under Art, 132 (1). They 
were hot entitled to a certificate also be- 
cause the questions involved were al- 
ready decided by Federal Court in AIR 
1941 FC 47 and Supreme Court in AIR 
1976 SC 1207, AIR 1976 SC 1207, Follow- 
ed. (Paras 5, 7) 
Cases Referred: Chronological ‘Paras 
AIR 1976 SC 1207 = 1976 Cri Ly 945 


47 

na Mad 969 =: (1951) 2 Mad LJ 922 
r 

AIR 1949 Mad 156 = (1948) 2 Mad LJ 
AIR 1942 Mad 368 = 


â 
1942) 1 M 
a (1942) ad LJ 


5 
AIR 1941 FC 47 = 53 Mad LW 109 4,7 
AIR 1936 Rang 125 = ILR 13 Rang 744 
§ 


K. K. Venugopal for C, S. Vaidya- 
nathan, for Petitioner. 

KAILASAM, C. J.:— This petition is 
filed under Arts. 132 and 133 of the Con- 
stitution of India for the grant of. a cer- 
tificate by this Court that the case in-< 
volves a substantial question of law as 
to the interpretation of the Constitution 
as provided under Art, 132 (1) of the 
Constitution of India and that it fulfils 
the requirements of Art, 133 of the Con- 
stitution. 


2e The petitioner filed a Writ Pe- 
tition for the issue of a Writ of Declara- 
tion that the Tamil Nadu Debt Relief 
Act, 1976 (Presidents Act for Tamil 
Nadu 31 of 1976) was unconstitutional, 
illegal and void, and for the issue of a 
Writ of Mandamus directing the respon- 
dents therein to forbear from enforcing 
or attempting to enforce the provisions 
of that Act and the Temil Nadu Debt 
Relief Rules 1976. By a judgment deli< 
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vered by us on 19ch August, 1976, in 
W. P. No. 2997 of 1976 etc, (batch) we 
held that there was no substance in any 
of the contentions raised by the learned 
counsel for the petitioner and that the 
impugned legislation fell within. the 
powers of the State Legislature and 
could not be attacked on any one of the 
grounds, Holding that the petitions were 
totally devoid of any substance, we diz- 
missed the petitions. i 


3. In this petition for grant <f 
leave to appeal to the Supreme Cour, 
learned counsel for the. petitioner sur- 
mits that the requirements of Arts, 132 
and 133 of the Constitution are satisfied 


and that this is a fit case for granting 


leave to appeal to the Supreme Court. 


4. Mr. Venugopal, learned counsel 
for the petitioner, submits that neither 
the Supreme Court nor any other Higa 
Court have. decided the question whether 
the suspension of Article 19 of the Com- 
stitution in regard to the right of trade 
will affect the trader’s right to complan 
of violation of Part XIII (Arts. 301 =» 
304) of the Constitution; nor is ther? 
any decision deciding the question as -9 
the. legislative competence, Learned coum- 
se] also submitted that. the question whe- 
ther the suspension of the right to trac? 
would suspend commerce and intercourse 
under Arts. 301 to 304 (b) of the Consti- 
tution has not been decided. He further 
submitted that the question whether the 
law relating to non-money lending | ard 
non-agricultural debts is within the le- 
gislative competence of the State and 
whether they are severable had also, not 
been finally settled. We have considered 
the three points raised by the learned 
counsel. In disposing of the Writ Petition 
we have observed that as Emergency 


had been proclaimed and under the Pre- 


‘sident’s proclamation the right to er- 
force fundamental rights has been deni- 
ed, the petitioners were deprived c 
their right to question the validity c 
the enactment on the ground that it in 
fringed the fundamental rights conferre= 
on the citizen. The two points urged. by 
the learned counsel were about the com- 
petency of the State Legislature to enact 
the impugned legislation and the peti 
tioners’ unrestricted right to trade, com- 
merce and intercourse throughout th= 
territory of India under the rights con- 
ferred by Arts. 301 to 304 of the Consti- 
tution of India, We have considered th2 
questions in full. We have held that th2 
legislative competency of the State can- 
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not be questioned in view of the deci- 
sion of the Federal Court in Subrahman- 


‘yan v. Muttuswami (AIR 1941 FC 47) 


and that the contention that, the peti- 
tioners’ right to trade, commerce and 
intercourse was conferred under Arti- 
cles 301 to 304 of the Constitution will 
not be available to them, as they have 
no right to enforce the fundamental 
right to trade guaranteed under Art. 19 


of the Constitution. We have observed 
that they cannot make. any claim as 
moneylender or pawn broker as being 


entitled to commerce or intercourse and 
that in any event, their right to com- 
merce and intercourse will also be sub- 
ject to the fundamental right to trade. 


‘In arriving at this conclusion we follow- 


ed the decisions of the Supreme Court 
in Additional District Magistrate, Jabal- 
pur v. S, Shukla (AIR 1976 SC 1207). As 
a result we dismissed the Writ Petitions 
in limine, holding that the impugned 
legislation fell within the powers of the 
State Legislature, that it could not be 
attacked on the ground of interference 
with trade and that the petitions were 
totally devoid of any substance, 


5. Learned counsel submits that 
the question of legislative competence as 
well as right to trade is of great import- 
ance to the citizens in genera] and 
money lenders and pawn brokers in par- 
ticular and as such is a substantial ques- 
tion of law. He also submits that 
a substantial question of the inter- 
pretation of the provisions of the Consti- 
tution is involved end that therefore this 
is a fit case for granting leave to appeal 
to the Supreme Court. There can be no 
doubt that the questions are very import- 
ant and involve the interpretation of the 
provisions of the Constitution, But, in 
our view, the questions do not admit of 
two opinions, for, there can be no doubt 
about the competency of the State Legis- 
lature to enact the impugned legislation. 
As we feel that the question is not fair- 
ly open to argument, it will not be a 
substantial question of law. 

6. In Subba Rao v. Veeraju (AIR 
1951 Mad 969) (FB) a Full Bench of this 
Court approved the test laid down in 
M. C. Patail v. H. G. Ariff, ILR 13 Rang 
T44 = (AIR 1936 Rang 125), that “unless it 
was fairly open to argument -that the de- 
cision of the High Court on a question of 
law could have been otherwise, there 
would be no substantial question of law.” 
After a consideration of the cases cited 
before it, the Full Bench did not agree 
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with the view expressed in Mahadeva 
Royal v. Chikka Royal, 1942-1 Mad LJ 
309 = (AIR 1942 Mad 368) that, if the 
words ‘substantial questions” were to 
be understood in their being of substance 
to the parties, it must be held that the 
decision in fegard to the non-admissibi- 
lity of the documents was a substantial 
question on which would entitle the peti- 
tioner to have .a certificate. The Full 
Bench expressed the view that it was 
not possible to say from what the learn- 
ed Judges actually said in that case whe- 
ther they thought that the contention as 
to admissibility was arguable, though 
they themselves found no merits in it. 
The Full Bench reiterated the view ex- 
pressed by a Bench of this Court m 
Ramchandra Rao v. Narayan Rao, 1948- 
2 Mad LJ 109 = (AIR 1949 Mad 156) 
wherein it was held that the Court did 
not understand the decision in Maha- 
deva Royal v. Chikka Royal, 1942-1 Mad 
Lj 309 = (AIR 1942 Mad 368) to Jay 
down that, whenever a question as to 
the admisSibility of any document was 
raised in an appeal and that question was 
decided in one way, it followed ipso 
facto that there was a substantial ques- 
tion of law which would. justify the 
grant of a certificate under S, 110, C.P.C. 
The Full Bench held, that, when a ques- 
tion of law was fairly arguable and when 
there was room for difference of opinion 
on it, then such a question would be a 
substantial question of law. 


7. Applying this test, the ques- 
tion involved in this case cannot be said 
to be fairly arguable. In this view, we 
are unable to accept the contention of 
the learned counsel that a substantial 
question of law is involved, The petition- 
er is not entitled to a certificate also on 
the ground that the question involved 
has been decided by the Federal Court 
in Subrahmanyan v. Muttuswami (AIR 
1941 FC 47) and by the Supreme Court 
in Additional District Magistrate, Jabal- 
pur v, S, Shukla (AIR 1976 SC 1207). 


8. The result is that the petitioner 
fs not entitled to a certificate either un- 
der Art. 132 or: under Art, 133 of the 
Constitution. The petition is dismissed, 


Petition dismissed. 
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KAILASAM, C. J. AND | 
BALASUBRAHMANYAN, J. ' 

Devayee, Appellant v, S. Ramaswami - 
and. another, Respondents. 

S. A. No. 2085 of- 1974, D/- 28-6-1976." 

(A) Provincial Insolvency Act ` (1320), 
Ss. 28 (2), 34 (1) — Claim for mainten- 
ance if barred under S. 28 (2) — Suit fil- 
ed by wife for maintenance — Husband 
adjudicated insolvent — Claim falls un- 
der S, 34 (1) therefore, suit is maintain- 
able. AIR 1940 Mad 951, Overruled, 

The suit was brought by wife for 
maintenance. Her husband defendant No, 
1 was adjudicated insolvent and his pro- 
perties vested in the Official Receiver 
who was made defendant No, 2 The de- 
fendant No. 1 allowed the suit to pro- 
ceed ex parte. The defendant No. 2 rais 
ed objection that the suit was barred 
under S, 28 (2) as the claim for mainten- 
ance was a debt provable in insolvency 
and that the suit was filed without sanc- 
tion of the Insolvency Court, therefore 
the suit was not. maintainable. : 

Held that, the claim for maintenance 
was a debt which was incapable of being 
fairly estimated and falls under Proviso 
to S. 33 (1) and 5. 34 (I) as being a debt 
which had to be excluded from the Sche- 
dule on the ground that tbe value was 
incapable of being fairly estimated. 
Therefore S, 28 (2) becomes inapplicable 
and suit for maintenance was not barred 
under S. 28 (2). AIR 1940 Mad 951, Over- 
ruled. (Para 5) 

(B) Civil Procedure Code (1908), S. 60 
(1) (i) — Provincial Insolvency Act (1920), 
S. 28 (5) — Property of insolvent ex- 
empted under S. 60 (1) (i), Civil P. C. 
is not liable to be attached under S. 28 


(5) of Provincial Insolvency Act. AIR 
1930 Bom 144. Referred. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1968 Mys 111 = (1967) 1 Mys LJ 3 
2 


AIR 1940 Mad 951 =: (1940) 2 Mad LJ 239 
2, 3, 

AIR 1939 Mad 183 = (1938) 2 Mad LJ 

1042 2 

AIR 1930 Bom 144 = 31 Bom LR 1366 

KAILASAM, C. J.-—- This second ap- 

peal, having been referred to a Bench 


*(Decided by Division Bench on order of 
reference made by Sethuraman J. on 
27-4-1976.) j 
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by Sethuraman J., comes up before us. 
The wife of the first defendant filed a 
suit for maintenance. The | allegation in 
the plaint is that on 13-2-1971, the first 
defendant beat her, took away her jewels 
and drove her away from the house. She 
claimed 14 pothies of paddy and 1% po- 
thies of cholam every year, in addition to 
Rs. 100 towards her other expenses. She 
also claimed that she was ‘entitled to 
reside in a portion of the house belong- 
ing to the first defendant. She further 
claimed that she was entitled to a charge 
over the plaint schedule property <or 
securing due payment of the mainten- 
ance. Before the filing of the suit, the 
first defendant had filed I. P. 29 of 1971, 
on the file of the Sub-Court, Salem, and 
was adjudged as insolvent, The proper- 
ties of the first defendant had vested 
with the second defendant, Official Ee- 
ceiver of Salem. In the insolvency pro- 
ceedings, the properties of the first ce- 
fendant were ordered to be sold in I, A. 
No. 2 of 1972 on 7~7-1972. Hence, the 
plaintiff impleaded the Official Receiver 
also as the second defendant. The first 
defendant allowed the suit to proceed 2x 
parte. The second defendant filed a wr-t- 
ten statement, in which the main objec- 
tion was that the suit was barred under 
S. 28 (2) of the Provincial Insolvency 
Act, in that the claim for maintenance 
was a debt provable in insolvency, and 
that as the suit was filed without tke 
sanction of the Insolvency Court, the 
suit was not maintainable and should $e 
dismissed, 


2. The trial court, on the question as 
to whether the suit is maintainable, fot- 
lowing the decision of this court im 
Ranganayaki Ammal v. Rajagopalaswann, 
1940-2 Mad LJ 239 = (AIR 1940 Med 
951) held that the claim for maintenance 
was a debt provable in insolvency and 
as such the suit was not maintainable. 
On appeal by the plaintiff, the District 
Judge agreed with the trial court and 
held that the suit was not maintainable. 
The appellate Judge also relied on -th2 
abovesaid decision of this court reported 
in Ranganayaki Ammal v, Rajagopala- 
swami, 1940-2 Mad LJ 239 = (AIR 194) 
Mad 951). The learned appellate Judge 
-~ expressed the view that when. once it is 
held that maintenance is a debt withim 
the meaning of S. 28 (2) of the Act, È 
would necessarily follow that a suit for 
maintenance with a claim for a charge 
over the properties of the insolvent can- 
not be entertained without the sanctior. 


aml 
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and leave of the Insolvency Court, The 
wife preferred a second appeal to this 
court, and while referring the matter +o 
a Benon, Sethuraman J. has stated that 
the two contentions made by the learned 
counsel for the appellant were (1) that 
the courts below were wrong in assum- 
ing that there was a debt in the present 
case which was provable in insolvency; 
and (2) that in any event the salary earn- 
ed by the first defendant as a teacher 
does not vest in the Official Receiver to 
the extent of at least Rs. 200, so that it 
would be open to the plaintiff to proceed 
against that salary for the purpose of en- 
forcing her right to maintenance and 
that to that extent the leave of the in- 
solvency court is not necessary as the 
property does not wholly vest in the 
Official Receiver. The learned Judge 
after referring to the decisions reported 
in Hanibabeebi v. Syed Munurdeen, AIR 
1939 Mad 183; Mohammed Ali Methabhai 
in re AIR 1930 Bom 144, Ranganayaki 
Ammal v. Rajagopalaswami, 1940-2 Mad 
LJ 239 = (AIR 1940 Mad 951) and Hema- 
vathiamma v. Kumaravelu, AIR 1968 
Mys 111, held that the matter was not 
free from difficulty and none of the deci- 
sions considered the question as to whe- 
ther the suit could be filed at any rate 
with reference to the assets which did 


not vest in the Official Assignee or the 
Official Receiver. As it was not clear 


from the decisions as to whether the debt 
was one provable in insolvency, the 
matter was referred to a Bench by the 
learned Judge, 


3. The decision which the courts be- 
low found binding on them is Ranga- 
nayaki Ammal v. Rajagopalaswami, 1940- 
2 Mad LJ 239 = (AIR 1940 Mad 951). 
The facts as given in the headnote dis- 
close that a suit was filed by the mother 
and unmarried sisters of the insolvent to 
recover arrears of maintenance on the 
charge of the family properties and also 
for recovery of future maintenance on 
the charge of the same family proper- 
ties. The defendant in the suit was ad- 
judged an insolvent before the suit was 
filed and the properties vested in the 
Official Receiver. Leave of the Insolvency 
The learned 
Judge stated that it could not be disput- 
ed that the claim for marriage expenses 
arrears of maintenance, Jump sum on ac- 
count of residence and clothing for the 
mother was a claim for debts proveable 
in insolvency and that this was about 90 
per cent of the claim put forward in the 
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suit, Even as regards the claim for future 
maintenance, the learned Judge observ- 
ed, having reference to the language of 
S. 34 (2) of the Act, that he was not 
satisfied that it was not a debt proveable 
in insclvency. On the basis that the debt 
was one proveable in insolvency the 
learned Judge came to the conclusion 
that the plaintiff being a creditor, to 
whom the insolvent was indebted in res- 
pect of a debt provable under the Act 
was forbidden by S, 28 (2) of the Act, to 
bring any suit against him ‘without the 
leave of the insolvency court. In this 
view, the learned Judge held that the 
suit was not maintainable and dismissed 
it. One other decision which needs to be 
referred to before we deal with the pro- 
visions of the Act: is Hanibabeebi v, Syed 
Nunurdeen, AIR 1939 Mad 183. In that 
case, the wife cbtained a decree against 
her husband in 1932, awarding her 
mahar and maintenance. The husband 
Was adjudicated insclvent in 1933, In 
1934, the wife filed an execution petition 
for arrears of maintenance which were 
then due for the arrest of the husband. 
It was held that S. 34 (1) of the Act did 
not apply and part of the debt atleast 
having been incurred before the adjudi- 
cation, it was provable in insolvency and 
that the decree-holder could not proceed 
to execute the decree without the leave 
of the insolvency court, King J. in that 
ease held that at any moment a wife, 
who is a decree-holéer under a decree of 
this kind, can come to the Insolvency 
Court and say that her husband is in- 
debted to her in a fixed sum and that, 
therefore, S. 34 (1) which says that a 
debt is not proveable in insolvency be- 
cause the debt is incapable of being fair- 
ly estimated cannot possibly apply to 4 
claim of this kind. This decision, it may 
be seen, is applicable to cases where a 
decree has already been obtained. The 
learned Judge himself proceeded to ex- 
press some doubt as to the date on which 
the wife may make the application of 
the date upto which she may calculate 
her arrears. But the learned Judge did 
not express anv opinion on this point. 


4. Coming to the provisions of the 
Act, 5. 27 relates to an order of adjudi- 
cation, S. 28 states the effect of an order 
of adjudication. S, 28 (2) is relevant and 
is extracted in full:— 


“28 (2). On the making of an order of 
adjudication, the whole of the property 
of the insolvent shall vest in the court 
or in a receiver as hereinafter provided, 
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and shall become divisible among the 
creditors, and thereafter except as pro- 
vided by this Act, no creditor to whom 
the insolvent is indebted in respect of 
any debt provable under this Act shall 
during the pendency of the insolvency 
proceedings have any remedy against 
the property of the insolvent in respect 
of the debt, or commence any suit of 
other legal proceeding, except with the 
leave of the court and on such terms as 
the court may impose.” 


3. The result of making an order of 
adjudication is that the whole of the 
property of the insolvent vests in the 
court or in the Receiver and becomes di- 
visible among the creditors. The result 
of such vesting is that except as provid- 
ed in the Act, no creditor, to whom the 
insolvent is indebted in respect of any 
debt provable under the Act shall, dur- 
ing the pendency of the insolvency pros 
ceedings have any remedy against tne 
property of the insolvent in respect of 
the.debt or commence any suit or other 
legal proceeding, except with the leave 
of the court and on such terms as tne 
court may impose. The said sub-section 
makes it clear that the creditor to wham 
the insolvent is indebted has no remedy 
except as provided for under the Act. J} 
is necessary to consider whether a claim 
for maintenance on the facts of this 
case is a debt provable under the Act. 
The effect of the sub-section is that no 
proceeding can be taken by the creditor 
in respect of a debt provable under the 
Act against the property of the insol-« 
vent without the leave of the Insolvency 
Court. We are now concerned with the 
question whether the present claim is a 
debt provable in insolvency. If so, the — 
creditor cannot commence any suit of 
other legal proceeding, As to what is a 
debt that is proveable in insolvency S. 33 
provides that the creditors of the insol< 
vent in respect of debts provable under 
the Act shall tender proof of their res« 
pective debts by producing evidence of 
the amount and particulars thereof and 
the court shall determine the persons 
who have proved themselves to be credi« 
tors of the insolvent in respect of such 
debts and the amount of such debts res- 
pectively, and shall frame a schedule of 
such persons and debts. The proviso is 
very relevant and it states that, if, in 
the opinion of the court, the value of 
any debt is incapable of being fairly esti~ 
mated, the court may make an order to 
that effect and thereupon the debt shall 
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not be included in the schedule. The 
proviso, therefore, excludes debts, which 
are incapable of being fairly estimated, 
from being included in the schedule, It 
is further made clear in S. 34 (1) which 
specifies which are the debts that are 
not provable under the Act. S. 3 (1) 
runs as follows— 


"34 (1) Debts waich have been exciud- 
ed from the schedule on the ground that 
their value is incapable of being fairly 
estimated and demands in the nature of 
unliquidated damages arising otherwise 
than by reason of a contract.or a breach 
of trust shall not ‘be proveable under this 
Act.” 


It specifically refers to and excludes 
debts that will not be included in the 
schedule under the proviso to S, 33 (1). 
S. 34 (2) starts by saying ‘Save as pro- 
vided by sub-s, (1) all debts and liahh- 
ties......,. The words ‘save a9 provided 
by sub-s. (1). occurring in sub-s, (2) of 
S. 34 would obvicusly mean that it does 
not relate to the debts which are refer- 
red to in sub-s, (1). So far as the claim 
for maintenance is concerned, Chap, IN 
of the Hindu Adoptions and Maintenance 
Act, 1956, deals with the maintenance of 
wife and dependants, S. 18 of that Act 
particularly deals with the right of the 
wife to maintenance. S. 23 (2) gives a 
guideline for determining the quantum 
of maintenance, It provides that regard 
shall be had to the position and status of 
the parties, the reasonable wants of zhe 
claimant; if the claimant is living sepa- 
rately, whether the claimant is justified. 
in doing so, the value of the claimart’s 
property and any income derived. from 
such property, or from the claimart’s 
own earnings or from any other source; 
and the number of persons entitled to 
maintenance under the Act. It may adso 
be observed that the amount: of mainten~ 
ance would vary and would depend uron 
various circumstances. For instance, the 
husband may become poor and lose His 
properties. It may be that the wife may 
become unchaste or there may be addi~ 
tions to the family. In some cases, afcer 
some time the husband and wife may 
live together, Therefore, the claim . to 
maintenance is incapable of being fairly 
estimated and will squarely fall uncer 
the proviso to S. 33 (1) and S. 34 (1) of 
the Provincial Insolvency Act. as being 
a debt which will have to be excluded 
from the schedule on the ground that tae 
value is incapable of being fairly eszi- 
mated, In this view, S, 28 (2) becomes in- 


ed that the entire salary 
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applicable and, therefore, a suit Ton 
maintenance is not barred under S. 28 
(2). In Ranganayaki Ammal v. Rajagopa~ 
laswami Naidu, 1940-2 Mad LJ 239 = 
(AIR 1940 Mad 951) the learned Judge 
was of the-.view that even as regards 
claim for future maintenance, with A 
ference to the language of S, 34 (2), he 
could not consider it as a debt not prov- 
able in insolvency. We are unable to ac~ 
cept this view. As pointed out by us, 
5. 34 (2) applies only to debts which are 
not covered under S. 34 (1), A claim for 
maintenance which is incapable of being 
fairly estimated, falls under S. 34 (1). 


6. Before we conclude. we would like 
to refer to two decisions which were 
brought to our notice, In Mohamed Ali- 
Mithabhai in re AIR 1930 Bom 144, a 
Bench of the Bombay High Court was 
dealing with the question as to whether 
a Magistrate had jurisdiction under 
S. 488, Crl. P. C., to pass an order for 
maintenance in favour of the wife, as the 
decree which she had obtained in a civil 
court, has become inexecutable owing to 
the pendency of the insolvency proceed- 
ings against the husband. The court took 
the view that arrears of maintenance de- 
creed by the civil court would be a debt 
which could be proved in insolvency, 
but future payments could not be prov- 
ed in insolvency as they were incapable 
of valuation and might cease at any mo- 
ment if the husband and wife decided to - 
live together, Another case to which our 
attention was drawn is Hemavathiamma 
v. Kumaravelu, AIR 1968 Mys 111. In 
that decision the court held that a de- 
cree of a civil court passed against the 
husband for maintenance of his wife is 
not a debt within. the meaning of the 
Act and it cannot form the basis of ad- 
judication of the husband as an insol- 
vent. The learned Judge further observ- 
or personal 
earnings of an insolvent after an adjudi- 
cation does not vest in the Receiver, ‘but 
only so much of the salary or personal 
earnings as are not exempt from attach- 
ment under S. 60, C. P. Code. Salary to 
the extent of just Rs. 200 and one half of 
the remainder is exempt from attach- 
ment under S. 60 (1) (i) of the Code. The 
learned Judge, therefore, held that if 
the salary of an insolvent is only Rs, 200, 
it will be entirely his and not a paisa 
out of it will vest in the receiver for dis- 
tribution among his creditors. Under 
S. 28 (5) of the - Provincial Insolvency 
Act, the property of the insolvent shall 
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not include any property which is 
empted by the Civil Procedure Code and 
is not liable to be attached. Whatever 
remedy the wife may have to proceed 
against the salary to the extent permit- 
ted under S5. 60 C. P. Code is not taken 
away by the Insclvency Act. But at this 
Stage, it is not necessary for us to go 
into the other questions, for, it is suffici~ 
ent for the disposal of this case to hold 
that the suit is maintainable. in what 


manner she will have to proceed after a. 


decree is obtained we refrain from ex- 
pressing any opinion. 

T. In the result, we allow the second 
appeal, set aside the judgments of the 
courts below and direct the trial court to 
take up the suit on file and dispose it of 
according to law as expeditiously as pos- 
sible, There will be no order as to costs, 

Appeal allowed, 
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SURYAMURTHY, J. 
Agha Hyder Hussain and another, Ap- 
pellants v. Omar Khayyam Wineries 
(Pvt.) Ltd. and another, Respondents, 

L. P. A. Nos, 1 and 2 of 1973, D/- 25-2- 
1976.* 

(A) Trade and Merchandise Marks Act 
(1958), S. 46 (1) {a} — Grounds for re- 
moval under Cl. (a) — Application with- 
in one month of registration — Not in- 
competent, 

Under S. 46 it is open ta an aggrieved 
person to have the trade mark of any 
person who has registered it, removed 
from the register,.on the ground men- 


tioned in cl, (a) of sub-s. (1) of that sec- - 


tion. The two factors constituting that 
ground, which are cumulative, are: (i) 
that the trade mark was registered 
without any bona fide intention on the 
part of the applicant for registration 
that it should be used in relation to those 
goods by him; (ii) that there thas in fact, 
been no bona fide use of the trade mark 
in relation to those goods by any pro- 
prietor thereof for the time being upto a 
date one month before the date of the 


application. The first limb is: a mental. 


factor, the bona fide intention to use the 
goods covered by the trade mark, and 
the other relates to factual user of such 


*(Against Judgment of Gokulakrishnan, 
J., in A, A. O. No. 239 of 1971 etc.) 
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goods covered by the trade mark regis- 
tered. So, in order to succeed, the appli- 
cant should show (i) that he is an aggriev- 
ed person; and (ii) that the ground under 
cl, (a) of 5. 46 (1) exists, (Para 7) 

5. 46 (1) addresses itself to a state of 
affairs upto a date one month before the 
date of the application. It, therefore, 
looks to the past. If the registered user 
had not used the trade mark in relation 
to the goods as its proprietor at any time 
upto a date one month before the date of 
the application, then, the second limb of 
cl, (a) of S. 46 (1) is satisfied. The appli- 
cation for removal from the register need - 
not have to wait until one month from 
the date of registration. (Para 10) 


(B) Trade and Merchandise Marks Act 
(1958), S. 46 (1) (a) — Mere recital of in- 
tention to use trade mark not sufficient 
— Actual user necessary — Bona fides 
have to be made out. (Para 11) 


_ (C) Trade and Merchandise Marks Act 
(1958), S. 46 (1) (a) — Person aggrieved. 

_ The policy behind S, 46 (1) (a) is that 
In competition with dealing in the same 
kinds of goods, the person hit by cl. (a) - 
should not be regarded as a person ag- 
grieved. . This is for the obvious reason ` 
that such a person has nothing to, do 
with such goods, (Para 12) 


G., Ramaswami for T, S, Nagaswami 
and C. P. Dorapathi, for Appellants; S, 
Chellaswami, for Respondents. 


VEERASWAMI, C, J.:— These two re 
lated appeals arise from an order of Go- 
kulakrishnan J. who declined to inter- 
fere with a common order of the Assis- 
tant Registrar of Trade Marks in M. A. 
S, Nos. 127 and 128. 


2. The first appellant had registered | 
on 1-1-1970 a trade mark under the name 
and style of ‘Omar Khayyam Hotel Res- 
taurant and Bar’. The respondent was 
called on by the Assistant Registrar to 
file any objections to the application of 
the first appellant since the respondent 
was using the mark ‘Omar Khayyam 
Wineries (P.) Ltd.’ But no objections 
were filed. The respondent, however, on 
19-1-1970, applied to the Assistant Re- 
gistrar under S, 46 of the Trade and Mer- 
chandise Marks Act, 1958, for rectification 
of the trade mark of the first appellant, 
registered and notified in the Trade 
Mark Journal on the date aforesaid. This 
application was resisted by the first az- 
pellant, but all the same was allowed by 
the Assistant Registrar, Gokulakrishnan 
J, declined to interfere, 
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3. The facts briefly are these: On 
16-11-1965, there was an advertisement 
îm the Deccan Chronicle by the Cmar 
Khayyam Hotel Restaurant and Bar. 
This notice said that this name and style 


had been used by the first appellant for . 


his catering business at Hyderabad and 
that the expression ‘Omar Khayyam’ he 
was using also has a principal feature in 
his trade mark for the bakery, biscuits, 
pastry, tea, coffee, beer, ale and pcrter 
for mineral and aerated waters and 
other non-alcoholic drinks, wines, spirits 
and liquors falling under classes 3C, 32 


and 33 of the Fourth Schedule to the 
Trade and Merchandise Marks Rales, 


1959, framed under the Act, The netice 
further announced that Omar Khayyam 
Hotel, Restaurant and Bar alone was en- 
titled to use the name and style by vir- 
tue of adoption, investion and user as 
provided under the Act, It warned that 
any person or persons either imitating or 
jn any manner making a colourable imi- 
tation of the aforesaid trading style or 
trade mark would make himself or them- 
selves Hable for both civil and criminal 
actions. Earlier on 15-12-1965, the jirst 
appellani’s assignor of the trade mark 
had applied through its authorised agent 
one R, D. Sinha for registration of a 


trade mark under class 33 of the Fourth ` 


Schedule to the Rules under the Acz in 
respect of wines, spirits, and liquors, in 
-the name of Agha Hyder Hussain Na- 
tional, manufacturer and trader, tracing 
as Omar Khayyam Hotel, Restaurant and 
Bar, It was said there that this mark had 
been continuously used since 1-4-1964 in 
respect of the said goods, 


4, 5. 46 (1) (a) of the Trade and Mer- 
chandise Marks Act, 1958 reads— 


“(1) Subject to the provisions of S. 47, 
a registered trade mark may be taken 
off the register in respect of any of the 
goods in respect of which it is registered 
on application made in the prescribed 
manner to a High Court or to the Regis- 
trar by any person aggrieved on zhe 


ground either— (a) that the trade merk >- 


was registered without any bona fide in- 
tention on the part of the applicant or 
registration that it should be used in 7e- 
lation to those goods by him or, in a case 
to which the provisions of S. 45 apply, 
by the company concerned, and that 
there has, in fact, been no bona fide tse 
of the trade mark in relation to thcse 
gocds by any proprietor thereof for the 
time being up-to a date one month befcre 
the date of the application; or cl. (b) of 
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the proviso and the rest of the section 
are not necessary to notice for our pre- 
sent purpose.” 


5. A ‘trade mark’ as defined in S. 2 
(v) means a registered trace mark or a 
mark used in relation to goods for the 
purpose of indicating or so as to indicate 
a connection in the course of trade þe- 
tween the goods and some person having 
the right as proprietor to use the mark; 
and in relation to the other provisions of 
the Act, except Chapter X, a mark used 
or proposed to be used in relation to 
goods for the purpose of indicating or so 
as to include a connection in the course 
of trade between the goods and some 
person having the right, either proprie- 
tor or as registered user, to use the mark 
whether with or without any indication 
of the identity of that person, . 


6. Chapter HI deals with the proce- 
dure for and duration of registration. 
One of the effects of registering a trade 
mark is as mentioned in S, 28 (1). The 
registration of a trade mark in Part A or 
Part B of the register shall, if valid, give 
to the registered proprietor of the trade 


` mark the exclusive right to the use of 


the trade mark in relation to the goods 
in respect of which the trade mark is 
registered and to obtain relief in respect 
of infringement of the trade mark in 
the manner provided by the Act, 


7. Onee, therefore, a person gets a 
particular style registered as his trade 
mark, he gets exclusive right to the use 
of the trade mark in relation to the goods. 
in respeet of which it has been registered. 
Under S. 46 which provides for removal 


‘from register and imposition of limita- 


tions on ground of non-use, ib is open to 
an aggrieved person to have the trade 
mark of any person who has registered 
it removed from the register on the 
ground mentioned in el. fa) of sub-s, (1) 
of that section. The two factors consti- 
tuting that ground, which are cumulative 
are: (1) that the trade mark was regis- 
tered without any bona fide intention on 
the part of the applicant for registration 
that it should be used in relation to those 
goods by him; and (2) that there has, in 
fact, been no bona fide use of the trade 
mark in relation to those goods by 
any proprietor thereof for the time be- 
ing upto a date one month before the 
date of the application. The first limb is 
a mental factor, the bona fide intention to 


. use the goods covered by the trade mark, 


and the other relates to factual user of 
such goods covered by the trade mark 
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registered. So, in order to succeed, the 
applicant should show (1) that he is an 
aggrieved person; and (2) that the ground 
under cl. (a) of S, 46 (1) exists, 


8. We may at once state that there is 
no controversy before us that the first 
appellant has never used the trade mark 
in relation to any alcoholic or non-alco- 
holic liquor or goods in trade or busi- 
ness under -the name and style of ‘Omar 
Khayyam’ or even ‘Omar Khayyam 
Hotel, Restaurant and Bar’. There is also 
an affidavit filed by the respondent to the 
effect. There can, therefore, be no dis- 
pute that the second limb of cl. (a) of 
S. 46 (1) has been satisfied by the appli- 
cant before the Assistant Registrar of 
Trade Marks. 

9. Before us, in support-of the appeal, 
three grounds are urged—(1) the applica- 
tion for removal of the registered trade 
mark by the respondent is made within 
a month of the registration is incompe~- 
tent; (2) the respondent is not a person 
aggrieved; and (3) in the circumstances, 
since the opening: paragraph of S. 46 (1) 
uses the word 'may’ the relief of removal 


‘is discretionary and since’the respondent’ 


had used the.trade mark after the ist 
appellant had his: trade mark registered, 
the discretion should not be exercised in 
favour of the applicant. - 


10. As to the first ground, we are of 
‘tthe opinion that S. 46 (1) addresses it- 
self to a state of affairs upto a date one 
month before the date of the application. 
It, therefore, looks to the past. If the 
first appellant had not used the trade 


mark in relation to the goods as its pro~. 


prietor at any time upto a date one 
month before the date of the application. 
then, the second limb of cl, (a) of 5, 46 
(1) is satisfied. The application for re- 
moval from the register need not have 
to wait until one month from the date 
of registration. There is no justification 
for such interpretation. Since as we said 
it is not in dispute that as a matter of 
fact, the first appellant had not used 
‘Omar Khayyam’ as a trade mark in con- 
nection with any gcods covered by such 
trade mark at any time prior. to 1-1-1970, 
obviously, he is hit by the second limb 
of cl, (a) of S. 46 (1). 

11. It is strenuously argued for the 
appellants that the first part of cl. (a) of 
S. 46 (1) has not been satisfied for ac- 
cording to the first appellant, he had 
. always intended to use the trade mark 
in connection with both alcoholic and 
non-alcoholic beverage. But this is not 
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made out, As we said, the advertisement 
in the Deccan Chronicle cated 16-11-1965 
related to Omar Khayyam Hotel, Restau- 
rant and Bar and it dic not mention any 
stocking or sale of alcoholic or non-alco- 
holic beverage under the name and style 
of ‘Omar Khayyam’. We are not concern- 
ed with the question at the moment whe- 


ther the first appellant can continue to 


use the expression ‘Omar Khayyam Hotel, 
Restaurant’ and say that ‘Omar Khayyam 
Hotel, Restaurant and Bar’ was either 
manufacturing or selling such beverage 
under the name andstyle of ‘Omar 
Khayyam’.-Even the application dated 
15-12-1965 to the Assiscant Registrar of 
Trade Marks made by the assignor of the 
first appellant did not say that he was 
selling alccholic or nor-alcoholic beve- 
rage under the name and style of ‘Omar 
Khayyam’. All that was mentioned in the 
application was that he applied for a 
trade mark in class 33 in respect of wines, 
spirits and liquors in fhe name of Agha 
Hyder Hussain. Indian National, Manu- 
facturer and Trader, trading as Omar 
Khayyam Hotel, Restaurant and Bar 
whose address was in Hyderabad and 
who claimed to be the proprietor thereof 
and by whom the said mark had. heen 
continuously used since 1-4-1964 in res- 
pect of the said goods, So it is clear that 
there was no bora fide intention or 
otherwise on the part of the first appel- 
lant that the expression ‘Omar Khayyam’ 
would be used by him, We are of the 
opinion, therefore, that both the limbs of 
cl. (a) of S. 46 (1) were proved to have 
been satisfied by the respondent. 


12. The second ground of the first ap- 
pellant is that the respondent was not a 
person aggrieved, So far as his trade mark 
registered under class 38 .is concerned, 
there is no doubt that he is a person ag- 
grieved. This is because under the name 
and style of Omar Khayyam Wineries 
(P.) Ld., since obtaining licence therefor 
he has been manufacturing and selling 
goods covered by class 33 relating to alco- 
holic beverage in the fourth schedule to 
the rules under the Act, But so far as the 
goods covered by class 32 of that sche- 
dule are concerned, we are of the opin- 
ion that the respondent cannot be re- 
garded as a person aggrieved, This is be- 
cause it is not engaged in manufacturing 
or using of the goods covered by class 32 
in the fourth Schedule to the rules under 
the Act. The policy behind S. 46 (1) (a) 
is that in competition with dealing in the 
same kinds of gocds, the person hit by 
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cl. (a) should not be regarded as a person 
aggrieved, This is for the obvious reason 
that such a person has nothing to do wizh 
such goods as in the case of the respon- 
dent here. 7 | 

13. The effect of this finding is that 
the appellants will succeed in L. P. AL 
2 of 1973; but the ground does not affect 
the respondent in the appeal. 

14. There remains for consideration 
the last ground. We think that there 1s 
not much substance in this ground, Tae 
only ground on which it is said that me 
discretion of the Assistant Registrar 
should be used in favour of the first ap- 
pellant is that he used the mark much, 
earlier. But as we held, this has not bean 
substantiated factually, 

15. Hence L, P. A. 2 of 1973 is allow- 
ed and the other appeal is dismissed, No 


costs in either, S 
` Ordered accordingiy. 
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VEERASAWAMIL. C. J. AND 
SURYAMURTHY, J. 

S. Chockalingam Poosari and others, 
Appellants v. S. V. Ramaswami Poosari 
and others, Respondents. 

W. A. No, 162 of 1973, D/- 5-2-1977." 

Tamil Nadu Religious and Charitable 
Endowments Act (22 of 1959), S. 26 (6— 
Applicability — Provisions do not apply 
to hereditary Trustees. (1973) 1 Mad LJ 
320, Reversed, 


A hereditary trustee ina Board of 
Trustees will not cease to hold offce 
merely because he absents himself from 
three consecutive meetings of such Boerd 
_of Trustees within a period of two 
months. To hold that he so ceased would 
amount to extinguishing his right of suc- 
cession and to continue his office by rea~ 
son of his hereditary right. S. 26 _itsalf 
draws a distinction between a hereditery 
trustee and a non-hereditary trustee and 
this distinction also-is to be found in 
other sections. (Para 3) 

While the expression ‘Board of Trus- 
tees’ in S, 26 (6) may apply to a Board of 
Trustees constituted under S. 47 (1) and 
(2) or in exercise of the power by the 
Hindu Religious and Charitable Endow- 
ments Board or: the Commissioner, to 


*(Apainst judgment of Ramaprasada Rao 
J. reported in (1973) 1 Mad LJ 320.) 
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. Board consists 
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; f management, when the 
a A of hereditary trustees 
S, 26 (6) will have no application to such 
hereditary trustees. (1973) 1 Mad LJ 320, 
Reversed. | (Para 5) 


VEERASWAMI, C, J.:— The appeal is 
from an order of Ramaprasada Rao J. in 
i Poosari v. H. R. and C, E. Ma- 

durai, 1973-1 Mad LJ 320. The Mariam- 
man Temple, Irukkangudi, Sattur Taluk, 
is governed by a scheme of management 
settled by the Hindu Religious and Cha- 
ritable Endowments Board under Madras 
Act II of 1927. That was done in O. A. No. 
160 of 1934 on its file. Under the scheme, 
the temple and its properties should be 
administered and managed by the here- 
ditary trustees as had been done til 
then. They may nominate any one of 
them to be the managing trustee for each 
fasli year. If there was failure to nomi- 
nate, the vacancy should be filled up by 
nomination by the Hindu Religious and 


' Charitable Endowments Board. A Mana- 


ger also is required to be appointed on a 
salary basis and his -duties have been pre- 
scribed in the scheme The duties of the 
trustees and also of the managing trustee 
have been specified therein, The Board 
reserved to itself the power to issue di- 
rections regarding the internal manage- 
ment of the temple and its endowments. 


2. The petitioners before the learned 
Judge, two of the hereditary trustees, 
addressed a letter to the Commissioner, 
Hindu Religious and Charitable Endow- 
ments Board, stating that the first appel- 
lant Chockalinga Poosari and six others 
who are also appellants in this court were 
disqualified to be trustees since they did 
not attend three consecutive meetings of 
the Trust Board and requesting that the 
meeting of the Trust Board for the elec- 
tion of the Chairman should be confined 
to only three trustees, namely, Muthu- 
raman, Subbiah and Seenisami, The Com- 
missioner by a communication dated 19- 
10-1972 informed the respondent. that, 
in his opinion, the disqualification men- 
tioned in 5, 26 (6) of Madras Act 22 of 
1959 had no application to hereditary 
trustees and therefore, there was no case 
for interference, Ramaprasada Rao J. 
quashed that order as he considered that 
there was nothing in S. 26 (6) to suggest 
that it did not include also a Board of 
Trustees consisting of hereditary trus- 
tees. The learned Judge referred to Ss. 47 
and 53 (2) (k), but still found that S. 26 
(6) should not be read to restrict it to a 
Board. of Trustees other than hereditary 
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trustees. On that view, he stated that 
_the provisions did not (sic) apply to here- 
ditary trustees as well in the Board oi 
Trustees. 


3. With due respect, we are areni to 
agree with that view. The scheme of the 
Act does make a distinction between 4 
trustee and a hereditary trustee, The Act 
defines both the expressions. A ‘trustee’, 
says S, 6 (22) means any person or body 
by whatever designation known in whom 
or in which the administration of a reli- 
gious institution is vested and includes 
any person or body who or which is 
liable as if such ' person or body were a 
trustee. It can, therefore, be taken that 
under the scheme settled by the Hindu 
Religious and Charitable Endowments 
Board, the hereditary trustees in whom 
the management vested are trustees. A 
‘hereditary trustee’ is defined by S, 6 (11} 
to mean the trustee of a religious insti- 
tution, the succession to whose office de- 
volves by hereditary right or is regulated 
by usage or is specifically provided for 
by the founder, so long as: such scheme 
of succession is in force, Unlike a non- 
hereditary trustee, a hereditary trustee 
owes his position not through any ap- 
pointment by any authority. He owes his 
office by virtue of his succession which 
devolves. on him by hereditary right. The 
succession may also be’ regulated -by 
usage or may have been provided for by 
the founder. If this is borne in mind, it 
it will be at once clear that a hereditary 
trustee.in a Board of Trustees will not 
leease to hold office merely because he 
absents himself from three consecutive 
meetings of such Board of Trustees with- 
in a period of two months, To hold that 
he so ceased would amount to extin- 
guishing his right of succession and to 
continue his office by reason of his here- 
ditary right. S. 26 itself craws a distinc- 
tion between a hereditary. trustee and a 
non-hereditary trustee and this distinc- 
ticn also is to be found in other sections 
Iwhich we will presently refer ‘to. 


4. S, 26 (1) (b) enables a hereditary 
trustee who is below 25 years of age to 
hold office, while normally a trustee 
should be 25 or more years of age. Sub- 
s. (4) of that section makes a difference 
in the case of hereditary trustee, who, if 
he becomes subject to any of the disqua~ 
lifications mentioned in sub-s. (1), the 
Deputy Commissioner may supersede the 
trustee. This is a’ specific power given to 
the Deputy Commissioner. S., 47 relates 
to appointment of a Board of Trustees. 
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As amended by Madras Act 50 of 1974, 
the section provides— 

‘anes Where a religious institution 
which included in the list published _ 
under S. 46 or in respect of which the 
Assistant Commissioner has no power to 
appoint trustees has no hereditary trus- 
tee, the Commissioner shall constitute a 
Board of Trustees consisting of not less 
than three and not more than five per- 
sons appointed by him, of whom one 
shall be a member of the Scheduled 
Castes or Scheduled Tribes...... 

The’ section as it stood beforé the am- 
endment, by sub-s, (1) stated— . 


“Where a religious institution included 
in the list published under S, 46 or in — 
respect of which the Assistant Commis- 
sioner has no power to appoint trustees 
has no hereditary trustee, the Commis- 
sioner shall constitute a Board of Trus- 
fees consisting of not less than three and 
oe more than five persons appointed by 

it Re 


Where an institution has hereditary 
trustee or trustees, the Commissioner’s 
appointment of other trustees is circum- 
scribed namely, that he can appoint 
other trustees only after notice to the 
hereditary trustees and after holding 
such enquiry as he deems adequate and 
after such enquiry he considers for rea- 
sons to be recorded that the affairs of the 
institution were not likely to be manag- 
ed by the hereditary trustee or trusteés. 
It is only then the Commissioner may 
appoint non-hereditary trustees, S. 53 (2) 
deals with the power of the appropriate 
authority ‘to suspend, remove or dismiss 
any trustee of a religious institution. 
Various grounds are enumerated to that 
section, Cl. (k) of S. 53 (2) contains the 
ground ‘absents himself from three con- 
secutive meetings of the trustees’, “Even 
here, to our minds, it. is doubtful whe- 
ther even the appropriate authority in 
exercise of his power under S. 53 (2) (k) 
can suspend, remove or dismiss a heredi- 
tary. trustee on the ground that he had 
absented himself from three consecutive 
meetings of the trustees. Buf we are not 
deciding this question. 


5. The provisions that we have just 
now referred to point to the fact that the 
Act while defining a ‘trustee’ as one in 
whom the administration of a religious 
institution is vested, a ‘hereditary trustee’ 
is differentiated from him with referencé 
to the origin of his right to hold the office, 
which is not by appointment but by suc- 
cession by hereditary right or by usage 
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or founder’s provision, Having regard zO 
this speciality with reference to heredi- 
tary trustee, a Board of Trustees can be 
constituted by the Commissioner for a 
non-listed temple, which is to say a tene- 


ple, which does not have any hereditary . 


trustee without any distinction, but fer 
a temple having a hereditary trustee, be 
can exercise power of appointment of 
other trustees only after following th? 
procedure laid down there. That shows 
the policy of the law as found in the Act 
to respect the right of a hereditary trus- 
tee to manage the institution itself. The 
same thing appears also from Ss. 26 (1) 
(b) and 26 (4). So, while the expressicn 
‘Board of Trustees’ in S, 26 (6) may app-y 
to a Board of Trustees constituted und=r 
S. 47 (1) and (2) or in exercise of the 
power by the Hindu Religious and Cha- 
ritable Endowments Board or the Con- 
missioner as the case may be, to settie 
a scheme of management, when tie 
Board consists of hereditary trustees, we 
are of the opinion that sub-s. (6) of S. 26 
will have no application to such hereci- 
tary trustees. That was the view righty 
taken by the Commissioner himself. 


6. Accordingly, we allow the appeal. 
No costs, 
Appeal allowed. 
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SETHURAMAN, J. 
Sankaranarayanan and another, Appel- 
lants v, The Official Receiver, Tirunelveli 
and others, Reapondents. . : 
L/- 


Second Appeal No. 1751 of 1973, 
30-1-1976.*" 


(A) Hindu Law — Property acquired 
by Karta — Onus on Karta to prove that 
property was acquired by separate funds. 
AIR 1961 SC 1268, Rel. on. (Para 8) 


(B) Hindu Law -— Debts contracted by 
Karta for business — Business not az- 
cestral but started by Karta — Share pf 
coparceners in joint family property not 
liable. Case law ref, (Paras 9, 1D) 


(C) Hindu Law — Provision for marri- 
age of daughters -- Daughter married 
after filing of partition suit — Amount 
expended for marriage to be provided 
by joint family. AIR 1929 Mad 586, Rel. 


“(Against decree of Dist. Judge, Tirunel- 
veli in A, 5. No, 144 of 1971.) 
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on; AIR 1950 Mad 274. Not Followed. 

: (Para 11) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1268:.(1961) 3 SCR 779 7 
AIR 1958 Mad 132: (1957) 2 Mad LJ ss 


AIR 1956 Mad 306: (1956) 1 Mad LJ 58 9 
AIR 1951 All 400: 1951 All WR (HC) a 


AIR 1950 Mad 274 : (1949) 2 Mad LJ 732 
7 


AIR 1938 Pat 335: 174 IC 218 9 
AIR 1932 PC 182:ILR 54 All 564 9 
AIR 1929 Mad 586:ILR 53 Mad 84 10 
ATR 1922 PC 237: ILR 49 Cal 560 9 
(1856) 6 Moo Ind App 393 (PC) 9 

JUDGMENT:— There was one San- 
karanarayana Iyer who had two sons by 
name Sundaram Iyer and Ganapathi 
Iyer, Sundaram Iyer is the second defen- 
dant in the suit and Ganapathi Iyer the 
third defendant, Ganapathi Iyer has two 
sons by name Sankaranarayanan and Su- 
bramaniam, Sankaranarayanan is the 
first plaintiff and Subramaniam the 
minor through his mother and next 
friend is the second plaintiff. The suit 
was filed for partition of their (plaintiff's) 
one-third share. On 10-11-1961 in I. P., 9 
of 1961 defendants 2 and 3 were declared 
insolvents, The Official Receiver was 
also, therefore, impleaded as the first de- 
fendant in the suit. 


2. There are two items of properties 
set out in the plaint, The first item of 
the suit properties is ancestral in charac- 
ter. The second item was said to have 
been purchased by the second defendant 
from out of the cash left by his father. 
Defendants 2 and 3 were said to have 
Started an entirely new business with 
the cash left iby their father and contract- 
ed debts, According to the plaintiffs, the 
debts were avyavaharika in character so 
as not to bind them or their shares, The 
first defendant-Official Receiver was said 
to have brought the whole of the joint 
family properties including the shares of 
the plaintiffs for sale for realising the 
decree debts against defendants 2 and 3 
which, according to the plaintiffs, were 
not binding on them, Hence the suit for 
declaration of their right to one-third 
share in the suit properties and for par- 


_ tition was filed. 


3. The first defendant ie, the Off- 
chal Receiver filed a written statement 
taking up the position that on the adju- 
dication of defendants 2 and 3, the entire 
properties inclusive of any share of their 
sons vesied in him and that the plaintiffs 
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were not entitled ta ask for partition, It 
was claimed thet the debts of the insol- 
vents were bincing on the sons and that 
the sons were bound to discharge the 
same on the principle of pious obliga- 
tion. The case of the Official Receiver 
was that item 2 of the plaint schedule 
properties was the ebsolute property of 
the second defendant and that the third 
defendant or his sons, plaintiffs 1 and 2 
had no right thereto. The Official Re- 
ceiver denied that the debts contracted 
by defendants 2 and 3 were in any man~ 
ner liable to be classified . as avyavaha~- 


rika debts. The properties including the - 


shares of the plaintiffs were said to be 
insufficient to pay the debts in full and 
that, therefore, provision has to. be made 
by the Court te order the sale of the 
entire properties including the shares of 
the plaintiffs for payment of such of 
those debts which had been proved by 
the Official Receiver, 

4. The fourth defendant to the suit is 
the unmarried daughter of the second 
defendant. She was subsequently marri- 
ed during the course of the present sut. 
The Official Receiver contested her right 
to claim for the marriage expenses or 
her right of residence. as the properties 
were not sufficient to- meet the debts of 
her father. He wanted a declaration that 
the debts of defendants 2 and 3 were 
binding on the plaintiffs and their shares 
and that a direction should be issued 
that the entire family properties should 
be sold by the Official Receiver including 
the shares of the plairtifis for payment 
of the debts of defendants 2 and 3. 


5. Defendants 2 and 3 were ex parte, 
while the fourth defendant, the daughter 
of Sundaram Iyer, claimed a sum of 
Rs. 5000 towards her marriage expenses 
and also provision for her residence. 


6. The learned Subordinate Judge, 
who tried the suit, held that the plain- 
tiffs had one-third share in the plaint 
schedule item No, 1, that the entire pro- 
perties in the plaint schedule had vested 
in the Official Receiver on the adjudica- 
tion of defendants 2 and 3 as insolvents, 
that item No, 2 of the plaint schedule 
was not the joint family property, that 
the plaintiffs had no share in it and 
that the debts incurred by defendants 2 
and 3 were not avyavaharika debts so as 
not to bind the plaintiffs. He held also 
that no provision need be made towards 
the marriage expenses of the 4th defen- 
dant much less for her rasidence jinas- 
much as she had since been married, He 
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directed that item 1 of the plaint sche- 
dule properties should be directed to be 
sold as the last lot by the Official Re- 
ceiver and if any surplus was left out 
after discharging the debts, the said sur- 
plus should be paid to the plaintiffs to- 
wards their one-third share in item 1 of 
the plaint schedule. In the result, he 
held that the plaintiffs were not entitled 
to the rehef of partition and separate 
possession prayed for and he. therefore, 
dismissed the suit with costs. 


7. On appeal, the learned District 
Judge concurred with the conclusion of 
the trial court as far as item 2 of the 
plaint schedule was concerned. In other 
words, he also held that it was not a 
joint family property. He agreed with 
the tria] court, in the conclusion that the 
plaintiffs had failed to prove that the 
debts were avyavaharika debts so as 
not to bind them, In his view, in a parti- 
tion suit filed by the sons, the Official 
Receiver could get himself impleaded 
and seek provision to be made for the 
debts of the insolvents. As regards the 
marriage expenses claimed by the fourth 
defendant he held that she was not en- 
titled to it and he relied on the decision 
in Laxmi Sundaramma v, Suryanarayana, 
(1949) 2 Mad LJ 732: (AIR 1950 Mad 
274), wherein it had been held that a 
Hindu father was under no legal obliga- 
tion to get his daughter married and 
that a wife who had expended money 
on her marriage was not entitled to re- 
cover it from her husband, In the result, 
he confirmed the dismissal of the suit. 


8. In the present appeal, by the un- 
successful plaintiffs, the first submission 
is that the conclusion of the courts þe- 
low that item 2 of the plaint schedule 
properties was not a joint family pro- 
perty is wrong. The learned counsel 
brought to my attention the decision of 
the Supreme Court in Mallesappa v. 
Mallappa, AIR 1961 SC 1268, In that 
case, it was laid down that where a ma-| 
nager of a joint family claims that any 
immoveable property had been acquired 
by him with his own separate funds and 
not with the help of the joint family 
funds of which he was.in possession and 
charge, it was for him to prove by clear 
and satisfactory evidence his plea that 
the purchase money proceeded from his 
separate fund, The onus of proof must 
in such a case, it was held, be placed on 
the manager and not on his coparceners. 
In the present case, the learned District 


` Judge has referred to tne purchase of 
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the property under Ex. B-14, dated 26-3- 
1945 for a sum of Rs, 2000 in the name 
of the second defendant. He has a.so 
mentioned that the plaintiffs’ grard- 
father Sankaranarayana Iyer had lft 
behind him a cash of Rs, 20000, He bzs, 
however, pointed out that there was €39- 
solutely nothing in evidence to sh7w 
that the amount left by Sankaranarayena 
Iyer was utilised for purchasing item 2 
under Ex, B-l4. The learned District 
Judge has obviously not borne in mind 
the law regarding the onus in a case bze 
this as laid down by the Supreme Court 
in the case cited above. He has, n “ne 
course of his judgment, referred to =ne 
depositions of defendants 2 and 3 as re- 
corded by the Official Receiver end 
marked as Exs, B-18 and B-19, However, 
it may be noticed that defendants 2 end 
3 did not appear in the witness box end 
have not given evidence in the pres=nt 
proceedings. Therefore, any statem=nt 
made by them before the Official Re- 
ceiver cannot be taken as conclusive in 
the present proceedings especially when 
there was no chance for cross-examiza- 
tion. The onus lay on the second def=n- 
dant, when he purchased the property 
under Ex. B-14 in March 1945 for Rupees 
2000 that it was purchased out of his se- 
parate funds, The intervening insolvency 
cannot affect the onus of proof, Either 
the second defendant must have himself 
appeared and given evidence in the pre- 
sent case or the Official Receiver shculd 
have summoned him for the purpose of 
_ giving evidence in order to support zhe 
proposition that the property bear:ng 
item 2 had been purchased out of =ny 
separate funds of the second defend=nt. 
In the absence of any such proof anc in 
the context of the fact that the family 
had a sum of Rs. 20000 at the time of 
the death of Sankaranarayana Iyer, it 
follows that the property belongs to the 
joint family and defendants 2 and 3 
would be entitled to a share in the zuit 
properties. The conclusion of the courts 
below ‘on this point is, therefore, re- 
versed. : 
9. The next point taken by the learn- 
ed counsel was that the debts incurred 
by defendants 2 and 3 are not binding on 
the plaintiffs. The family has not keen 
shown to be a trading family as sach. 
The family had a garden land. a heuase 
and some cash. It is defendants 2 and 3, 
who it appears from the evidence, had 
started advancing moneys as a resul of 
which losses appear to have been aus- 
tained, The question to be censidere3 is 
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whether in respect of this new business, 
which was started .by defendants 2 and 
3 and the obligations incurred therein, 
the plaintiffs could be held liable The 
law on this point does not appear to be 
in doubt at all. In Sanyasi Cheran Man- 
dal v. Krishnadhan Banerji, ILR 49 Cal 
560: (AIR 1922 PC 237), in the case of a 
joint Hindu family governed by the 
Dayabhaga consisting of four adult bro- 


‘thers and a minor brother, the question 


arose as to whether there could be an 
alienation of joint family property so as 
to bind his minor son to raise money for 
the purpose of a new business, that is to 
say, a business which was not ancestral. 
The family owned two businesses, one 
for fuel wood and another for rice and 
other articles, The two businesses had 
been carried on by the father and de- 
volved on the five sons and were carried 
on by the eldest of the brothers as the 
Kartha. After the father’s death a new 
business in rice was started by the- 
Kartha in a different place, There was a 
suit for recovery of the money borrowed 
exclusively for the purposes of this new 
business, The Privy Council observed 
that the Kartha of a joint family could 
not impose on a minor coparcener the 
risks and liabilities of a new business 
started by himself. This case arose under 
the Dayabhaga law. In Benares Bank 
Ltd, v. Harinarain, ILR 54 All 564: (AIR 
1932 PC 182), the Privy Council had 
again to deal with the same problem in 
relation to a Mitakshara family, The 
adult members of such family on behalf 
of themselves and their minor sons mort- 
gaged family property for the purpose 
of paying off two previous mortgages and 
to carry on a business which had been 
started by the manager. The Privy 
Council found as a fact that the business 
in question was started by the manager 
of the family and, therefore, could not 
be held to be ancestral so as to render 
the minor’s interests in the joint family 
property liable for the debt. Sir Dinshaw 
Mulla, who delivered the judgment of 
the Judicial Committee, observed: that 
there was no distinction in principle on 
this subject between a case under the 
Dayabhaga and under the Mitakshara. 
The power of the manager of a joint 
family governed by the Mitakshara law 
to alienate immoveable property had 
been defined in. Hunooman Prasad Pan~ 
dey v. Mst..Babooee Mundraj Koon- 
waree, (1856) 6 Moo Ind App 393 (PC). 
The Privy Council observed that a new 
business was not within the purview of 


174 Mad. {Prs. 9-12] Sankaranarayanan v, Official Receiver, Tirunelveli 


the verses from the Mitakshara which 
formed the basis of the said decision and 
that i; did not make any difference that 
the manager starting the new business 
was the father. The balance of authority 
in India was found fo be in accordance 
with this view. Therefore, even assum- 
ing that the third defendant was a party 
to the starting of the new business, the 
plaintiffs as his sons would not be bound 
by the obligation created by the new 
business. These decisions of the Privy 
Council have been considered and appli- 
ed in a number of later decisions of 
which it is enough to refer to two, name- 
ly, Kumbakonam Bank v. Shanmugam, 
AIR 1956 Mad 306 and Canara Banking 
Corpn. v, S. I. Bank. ATR 1958 Mad 132. 
The law on this point has been discussed 
in Mulla’s Hindu Law, 14th Edn. at page 
289 para 234. It does not take 
the matter further, There is of 
course a slight difference of opinion with 
reference to a business started by the 
sole surviving coparcener. The Allaha- 
bad High Court has taken the view in 
Angney Lal Naraindas v. Angneylal 
Munnilal, AIR 1951 All 400, that the 
principle laid down by the Privy Coun- 
cil in relation to a new business would 
not be applicable to a new business 
started by the sole surviving coparcener. 
The Patna High Court took a different 
view in Ganpatrai v. Sukhdeoram, AIR 
1938 Pat 335, namely, that only an an- 
cestral business could be joint family 
business, This court in Canara Banking 
Corpn. v. S, I, Bank, AIR 1958 Mad 132, 
was inclined to accept the view taken by 
the Allahabad High Court. It is, however, 
unnecessary to go into this aspect in the 
- Present case because the business is not 
shown to have been started by the sole 
Surviving coparcener as such. Though 
there is perhaps no proof that defen- 
dants 2 and 3 incurred any debts which 
could te classified as avyavaharika debts, 
still in view of the fact that they had 
started a business which is. not the kula- 
chara of the family and have incurred 
obligations therein. the minor coparcen- 
jers in the family cannot be held to be 
bound by any such obligation, 


10. The lower appellate court has 
found that the institution of a suit for 
partition would, of course, put an end to 
the joint family status and the right of 
the father to sell his son’s share for his 
debts would also be put an end to. If, 
therefore, accepted’ the proposition that 
the institution of a suit for partition dis- 


rupted joint family status extinguishing 
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also the right of the Official Receiver to 
sell the son’s share for the father’s debts. 
The lower appellate court, however, 
found that the Official Receiver could 
either institute a suit against the sons 
for realising the debts due to the father’s 
creditors or might apply to be joined as 
a party to the son’s'suit for partition and 
by proper procedure could obtain a de- 
cree which could be executed against 
the son’s share. The view that the Official 
Receiver could proceed against ¢he son’s 
share cannot be supported in view of the 
fact that the debts had been incurred in 
respect of a new business which is not 
a kulachara of the family. The sons are 
not bound by the debts and, therefore, 
they could not be proceeded against. 

11. The last point taken before me 
was with reference to the provision for 
the marriage expenses of the 4th defen- 
dant. A Full Bench of this court has 
held in Subbayya v. Ananda Ramayya, 
ILR 53 Mad 84:(AIR 1329 Mad 4586), 
that in a coparcenary consisting of father 
and sons, the obligation of maintaining 
and marrying the daughters was not 
only on the father and through him on 
the coparcenery but it was also an obli- 
gation on the coparcenery itself, It was 
pointed out that the obligation to marry 
was only a historical remnant of the 
daughter’s original right to a share in 
the coparcenery property created by 
birth, Hence if a son instituted a suit 
for partition against his father and bro- 
thers, his share in the family property 
could not escape the liability for the 
expenses of the marriage of a 
daughter who was married after 
the institution of the suit. Apply- 
ing this clear principle laid down 
by the Full Bench, it would follow that 
In the present case even though the 4th 
defendant was married after the institu- 
tion of the suit for partition, still the 
obligation of-the joint femily to bear 
her marriage expenses could not be left 
out of account. It is in evidence that al 
sum of Rs. 5000 has been incurred for 
the marriage. There is nothing to show 
that this evidence is liable to be disbe- 
lievéd, Accepting the evidence, I am 
satisfied that a provision fora sum of 
Rs. 5000 should be made towards the 
marriage expenses to the mother of the 
4th defendant. 

12. The second appeal is allowed. 
There will be no order es to costs, No 
leave. 

Appeal allowed. 
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AIR 1977 MADRAS 075 
KAILASAM, C. J. AND 
BALASUBRAHMANYAN, J. 
Roshan N. M. A. Karim Oomar & Co 
and others, Appellants v, Kaka Mohamed 

Ghouse Sahib and Co., Respondent. 

O. S. A. No. 79 of 1975, D/- 25-10- 
1976.* 

General Clauses Act (1897), S. 6— 
Effect of repeal — Execution of decree = 
Old Act and new Act providing for dif- 
ferent points when limitation would 
start to run r— Right accrued in decree- 
holder under old Act — Old Act 1s ap- 
plicable and not new Act. (Limitation 
Act (1908), Sch. I, Art. 183 and Limita- 
tion Act (1963), S. 31 and Sch. I, Art. 136). 

While repealing the old Act and re- 
enacting new provisions, Parliament had 
made special provisions in the new Act 
as regards pending proceedings as well as 
proceedings for which the period of 
limitation prescribed under the new Act 
fs shorter than that provided in the old 
Act. It would. however, be seen that the 
new Act carries no provision in regard to 
matters where, although the period of 
limitation is the same both in the old 
Act and in the new Act, different results 
would necessarily flow by reason of the 
circumstance that the starting point 41 
not the same under both, The new Act 
makes no distinction between decree of 
chartered High Courts and decrees of 
other courts in prescribing. the period of 
limitation under Art, 136 of its Schedule 
for execution, whereas under the old 
Act, there was a clear-cut distinction be- 
tween the two classes of decree urder 
Arts, 182 and 183 in the first Schedule 
to the old Act. Besides, even in the mat- 
ter of enforcing a judgment, decree ofr 
order of a chartered High Court, al- 


though a period of 12 years was prescrib- . 


ed as the period of limitation under 
Art. 183 of the First Schedule to the oid 
Act, that period would not begin to run 
on the same starting point in all eases. 
The period of limitation prescribed un- 
der the old Act for executing a decree 
of a chartered High Court in any given 
case weuld depend on the fact whether 
there had been any payments by the 
judgment-debtor under the decree, and 
if there were, what was the day of the 
last of such payments, Thus, the starting 
point of limitation in such cases would 


*(Against judgment of Sethuraman J. in 
Appln. No, 1495 of 1974, DJ- 30-1-1975.) 
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be determined, not on the date of judg- 
ment, but would depend on the overt 
act of the parties to the decree in effect- 
ing payment and obtaining receipt of 
the money. Applying the language of 
S: 6 of the General Clauses Act, the acts 
of payment by the judgment-debtors 
under the decree might be viewed either 
as acts which conferred on the decree- 
holder a right to execute the decree with- 
in 12 years of the last of such payments 
or as self-imposed liabilities of the judg- 
ment-debtors themselves, under which 
they may be said to have rendered 
themselves liable to be proceeded 
against in execution of the decree for a 
period of 12 years from the date of such 
payment. What S. 6 of the General Clau- 
ses Act requires is that at the moment 
the repealing Act is passed the subject 
must possess the right which, but for 
the passing of that Act, he would have 
been at liberty to exercise. When the 
judgment-debtors made payments to the 
decree-holder towards the decree passed 
by this court, rights there and then had 
accrued to the decree-holder in regard 
to the period of time within which the 
decree in his favour was capable of being 
executed, In the first plece, the decree- 
holder thereby ‘became entitled to exe- 
cute the decree within 12 years from the 
date of the last of such payments, 
which he would not have been entitled 
to do in the absence of such payment. 
Secondly, and by the same token, the 
rights that had accrued to the decree- - 
holder by virtue of the payments by the 
judgment-debtor entitled him to insti- 
tute, continue and enforce the execution 
of this Court’s decree against the judg- 
ment-debtor under the provisions of the 
old Act, notwithstanding its repeal by 
the new Act, and indeed. as if the re 
pealing Act had not been passed, It 
would follow from. these considerations 
that the execution petition Sled by the 
decree-holder has necessarily to ‘be judg- 
ed only in the context of the relevant 
provisions of the old Act. AIR 1988 Cal 
280, Ref. (Paras 11, 12, 13) 
Cases Referred: Chronological Paras 
ATR 1976 SC 2387: (1975) 2 SCC 840 9 
AIR 1968 Cal 280 13 
ILR (1967) 2 Mad 91: (1967) 1 ITJ 166 12 
(1964) 1 All ER 457: 1964 AC 541 (PC) 
12 
ATR 1955 SC 84: (1955) 1 SCR 893 11 


BALASUBRAHMANYAN, J.:— Jn C, S. 
No. 173 of 1950 on the file of the Origi- 
nal Side of this court, Kaka Mohamed 
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Ghouse Sahib and Co., Madras, represent-- 
ed by its sole proprietor Kaka Mohamed 
Ghouse Sahib, obtained a simple money 
decree against a partnership firm called 
“Roshan N. M. A. Kareem Oomer and 
Co”, Madras, represented by three part- 
ners, Roshan Abdul Ahad, Jalal Moha- 
med Ibrahim Sahib and Keka Hajee Mo- 
hamed Ismail Sahib, for Rs. 57,876-11-11 
and subsequent interest and costs, The 
decree was passed on 22-3-1952. It would 
appear that subsequent to the decree, 
the judgment-debdtors had been paying 
to the decree-holder various amounts 
from time to time in part satisfaction of 
the decree. The last of such payments 
was made on 2-4-1958. While so, one of 
the partners of the judgment-debtor 
firm, Jalal Mohamed Ibrahim Sahib, fil- 
ed a suit in O. S, 357 of 1958 on the file 
of the City Civil Court, Madras, against 
the decree-holder anc another person for 
a declaration that the decree in C, S. 173 
of 1950 on the file of this court had been 
obtained by fraud. Pending disposal of 
this suit, Jalal Mohamed Ibrahim also 
obtained from the City Civil Court an 
interim order of injunction 
the decree-holder, his agents, servants 
or nominees from executing his decree 
in C. S. 173 of 1950, The order of in- 
junction was issued on 3-5-1958. How- 
ever, the suit itself in O. S. 357 of 1958 
was ultimately dismissed by the City 
Civil Court, on 4-5-1963, With the dis- 
missal of the suit, the interim injunction 
also got dissolved. Thereafter, the decree- 
holder filed E. P, 34 of 1972 before the 
learned Master of this court for an order 
directing the decree in that suit to be 
transmitted to the Subordinate Judge’s 
Court, Tirupattur, through the District 
Court, Vellore, for execution. It must be 
mentioned that by the time this execu- 
tion, petition was filed, Jalal Mohamed 
Ibrahim, who was one cf the partners of 
the judgment-de>tor firm had died 
Hence, his legel representatives were 
impleaded as party~respondents to the 
execution petition, The transmission of 
this court’s decree to the Subordinate 
Judge’s Court, ‘Tirupattur, was prayed 
for by the decree-holder on the basis that 
the legal representatives of the deceased 
partner Jalal Mohamed Ibrahim possess- 
ed immovable properties within the ju- 
risdiction of that court. 


2. On notice of this execution peti- 
tion, the respondents-judgment-debtors, 
raised several objections, Their principal 
contention was that the application for 


restraining - 
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execution was barred by limitation. The 
learned Master accepted this plea in bar, 
and dismissed the execution petition, by 
his order dated 30-1-1973, Against the 
order of the Master the decree-holder 
filed an appeal to the Judge in Chambers 
In Appin, No. 2227 of .1973. Sethuraman 
J. who heard the appeal, dismissed it by 
order dated 29-4-1974, holding that E. P. 
34 of 1972, was ‘barred by limitation un- 
der Art. 183 of the First Schedule io 
the Indian Limitation Act, 1908. How- 
ever, on an application for review mov- 
ed by the decree-holder in Appin. No. 
1495 of 1974, the learned Judge subse- 
quently reviewed the said order and 
held that the execution petition was 
within time. It may be mentioned that 
even on review the learned Judge con- 
sidered the question of limitation as fall- 
ing.under the same Art. 183, but reached 
a different result in the process of re- 
computation. Before the learned Judge 
it appears to have been argued for the 
judgment-debtors that the appropriate 
statutory provision to be applied in the 
case must be found, not in the Indian Li- 
mitation Act, 1908, but in the enactment 
which repealed and re-enacted its provi- 
sions in the Limitation Act, 1963. In his 
order dated 30-1-1975, the learned Judge 
rejected this contention. It is against 
this order in review that the judgment- 
debtors have brought this O, S. Appeal 
before us. 


3. Mr. Raghavan for the judgment- 
debtors contended that the learned Judge 
erred in applying the provisions of the 
Indian Limitation Act, 1908, for holding 
that the execution petition was within 
time, According to learned counsel, the 
law applicable to this case has to be 
found in the Limitation Act, 1963, and 
applying its provisions, it must be held 
that the execution petition -was barred 
by limitation, Mr. Balasubrahamaniam 
appearing for the decree-holder contend- 
ed, on the other hand, that the provi- 
sions of the Indian Limitation Act, 1908, 
Should alone be brought to bear by this 
court for considering the issue as to bar 
of limitation. He further urged that in 
so far as this particular case was con- 
cerned, the repeal of the Indian Limite- 
tion Act, 1908 did not have the effect 
contended for by the judgment-debtor. 


4. Before proceeding to examine the 
contentions of learned counsel, we may 
recapitulate certain salient dates rele- 
vant for the discussion; 25-3-1952 is the 
date of the decree of this Court sought 
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to be executed; 2-4-1958 is the date on™ 


which the judgment-debtors made their 
last payment under the decree, Between 
28-2-1958 and 4-5-1963, the decree-hcld- 
er was prevented from executing the 
decree by an injunction of the City C-vil 
Court, Madras, the period covered by 
the injunction being 5 years, 2 months 
and 4 days in all. 24-2-1972 is the date 
on which the decree-holder filed the exe- 
cution petition now in question, To this 
list of dates, we may add one more date, 
namely, 1-1-1964, which is the day on 
which the Limitation Act, 1963, was 
brought into force and the Indian Lini- 
- tation Act 1908 stood repealed, 


5. In the events that happened, the 
question is whether the execution p=ti- 
tion is barred by limitation or is within 
time. The question bears examination on 
a consideration of the relevant provisions 
of the Indian Limitation Act 1908 (which 
we shall hereafter refer to as the old 
Act) as well as the Limitation Act of 
1963 (which we shall refer to as the new 
Act). However, cur decision must ulti- 
mately depend on the answer to the 
question, which is the relevant Act tc be 
spplied, on the context of the particular 
fact-situation in the present case?- 


6. To take first, the provisions of the 
old Act, Art. 183 prescribes the period 
of limitation for filing an application ‘to 
enforce a judgment, decree or order of 
any court established by Royal Chavter 
in the exercise of its ordinary original 
civil jurisdiction. The period of limita- 
tion prescribed under this Article is 
twelve years, The 12-year. period has 
to be worked out from the time wren 
the right to enforce the judgment, de- 
cree or order accrued to some person 
capable of releasing the right. The right 
to enforce the judgment or decree, iz is 
needless to point cut, has to be spelt from 
the terms of the decree. Ordinarily, it 
would coincide with the date of the de- 
cree; sometimes a decree may itself set 
down a different date as that on which 
the decree-holder might be entitled to 
enforce payment; in which case, the 
twelve year period will have to be 
reckoned from that other date. All this, 
however, would be subject to an impor- 
tant proviso in Art, 183. The proviso says 
that when some part of the’ principal 
money secured under the decree or scme 
interest on such money had been paid, 
the period of twelve years prescribed. in 
the Article shall not be computed as 
under the enacting part of the Artizle, 
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‘put shall be reckoned from-the date of 


the payment, or, if there had been more 
payments than one, then the date of the 
last of such payments. The decree-hold- 
er in this case had invoked: the proviso 
to Art. 183. He also relies on S, 15 of 
the old Act which provided that in com- 
puting the period of limitation for an 
application for the execution of a de- 
cree, the execution of which had ‘been 
stayed by injunction or order of a court, 
the time of the continuance of the in- 
junction or order, the dey on which it 


was issued or made, and the day on 
which it was withdrawn, shall be ex- 


cluded. It is on the basis of this proviso: 
to Art. 183, that the decree-holder in 
the present case had claimed that the 
twelve year period should be computed 
from 2-4-1958, on which date the judg- 
ment-debtors made their last payment 
under the decree. On this computation, 
the twelve year period would expire on 
2-4-1970, This, by itself, did not get the 
decree-holder far enough to save limita- 
tion. But he claimed that, in calculating 
the twelve year period, the time during 
which the City Civil Court had stayed 
the execution of the decree by injunc- 
tion should be excluded. The injunction, 
as already noticed, extended for 5 years, 
2 months.and 4 days. Excluding this 


. period, while computing the twelve year 


period from 2-4-1958, the lest date for 
filing the execution petition would be 
6-6-1975. Actually, however, the decree- 
holder filed the execution petition even 
on 24-2-1972. On this basis, Mr, Bala- 
subramaniam contends that the execu- 
tion petition was well within time, 


7 Mr. Raghavan does not dispute 
that if the appropriate law to be applied 
to this case were the old Act, the pre- 
sent execution petition would be within 
time. His contention, however, is that the _ 
old Act cannot occupy the field of dis- 
cussion in the present case, Referring to 
5. 32 of the new Act, he pointed out that 
the old Act stood repealed with effect 
from the date when the new Act had 
come into force, which, under the rele- 
vant notification issued by the Central 
Government under S. 1 %) of the new 
Act, happened to be 1-1-1964. He pointed 
out that the execution petition in this 
ease having been filed on 24-2-1972, sub- . 
sequent to the coming into force of the 
new Act, is governed only by the provi- 
sions of the new Act. He referred to 
Art. 136 of the Schedule to the new Act 
which prescribes a uniform period of 
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limitation for execution of any decree 
or orcer of any civil court, doing away 
with the distinction which prevailed 


earlier under ths old Act between de- 
crees of chartered High Courts, on the 
one hand (Art, 183), decrees of other 


courts, on the other (Art. 182), in regard 
to the period. of limitation for executicn. 
The period of limitation prescribed un- 
der Art. 136 of the schedule to the new 
Act for execution: of any decree (other 
than a decree granting a mandatory in- 
Junction) or order of any civil court, is 
twelve years from the date when the 
decree or order ' becomes enforceable. 
° There is no provision in Art. 136 of the 
schedule to the new Act, similar to the 
one in Art, 183 of the First Schedule to 
the old Act, under which the twelve year 
period for executing the decrees of High 
Courts should be computed from the date 
of payment under the decree, where 
there had been such payment. Even in 
the new Act, S. 19 contained a provision 
that where payment on account of a debt 
or of interest on:a legacy is made þe- 
fore the expiration of the prescribed 
period by the person liable to pay the 
debt or legacy or by his agent duly au- 
thorised in this behalf, a fresh period 
of limitation should be computed from 
the time when the payment was made. 
But this provision is to bə read subject 
to Explanation (b) to the section which 
lays down that the debt to which the 
section applies would not include money 
` payable under a decree or order of a 
Court. Thus, in computing the period of 
limitation provided for under Art, 136 to 
the schedule of the new Act for execut- 
ing a decree of a High Court. the date of 
payment on account of the debt under 
the decree cannot be taken as a fresh 
Starting point oi ‘limitation. On this basis 
Mr. Raghavan urged that the execution 
petition in the present case, filed as it 
was on 24-2-1972, was clearly ‘barred by 
limitation, because the twelve year pe- 
riod, when calculated from the date of 
the decree, that is. to say, from 25-3-1952, 
would ordinarily have expired on 25-3- 
1964. Learned counsel granted that the 
' decree-helder in this case wzs entitled to 
invoke S. 15 in the new Act under which 
in computing the period of limitation for 
an application for execution of a decree, 
the execution of ‘which has been stayed 
by injunction or order, the time of the 
continuance of the injunction or order, 
the day on which it,was issced or made, 
and the day on which it was withdrawn, 
shall be excluded. But he demonstrated 


. pointed out that the new Act 
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that even applying S. 15 of the new Act 


to the facts of the case, that‘would only 
take the decree-holder to 25-8-1969, for, 
with the exclusicn of the period of 5 
years, 2 months and 4 days, the twelve 
year limitation under Art, 136 of the 
new Act as calculated from 25-3-1952, 
the date of the decree, would expire on 
29-5-1969, wherees, actually the execu- 
tion petition was filed much later on 
24-2-1972. 


8. Mr. Balasubramaniam, learned 
counsel for the decree-holder, does not 
dispute that if the relevant law of limi- 
tation to be applied to the present case 
were to be found from the provisions of 
the new Act, the present execution peti- 
tion would be clearly barred. But we do 
not get anywhere in this discussion by 
Saying that the execution of the decree 
in this case would be barred under the 
new Act, but not under the old Act. It 
still remains for us to consider "which is 
the law of limitation to be applied whe~ 
ther it is the new Act, as urged by Mr. 
Raghavan, or the old Act, as urged by 
the decree~holder and as held by Sethu- 
raman J. in the order under appeal. On 
this more difficult aspect of the question, 
Mr. Raghavan reiterated that on the 


date when the execution petition was fil- 


ed in this case, the old Act could hardly 
have applied considering that it had 
already been repealed with effect from 
1-1-1964 by S. 32 of the new Act. He 
was not 
only a repealing Act simpliciter; it re~ 
enacted the entire Jaw relating to limi- 
tation of actions, On this basis, the learn- 
ed counsel urged that rules of limi- 
tation, being prima facie rules of pro- 
cedure, have to be construed as hav- 
ing retrospective operation, on the 
principle that na person has a vested 
right in procedure. It followed, accord- 
ing to the learned counsel, that the new 
Act alone would apply to the execution 
petition in this case, and nonetheless so 
for the fact that the decree to be execut- 
ed had been passed at a time anterior to 
the commencement of the new Act Mr. 
Raghavan urged that the decree-holder 
could not claim ny right, under the 
law, to execute his decree according to 
the provisions of the old Act. 


9. Mr Balasubramaniam relied on a 
decision of the Supreme Court reported 
in New India Insurance Co. Ltd. v. 
Shanti Misra, 1975-2 SCC 840: (AIR 1976 
SC 237), We may, however, observe that 
this decision is concerned more with a 
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change in the law relating to forum than 
with a chahge in the law relating to li- 
mitation, The decision is, therefore, not 
directly: in point and we desist from eza- 
mining it further. 


10. We feel that for a decision on the 
question whether the decree-holder in 
this case is entitled to invoke the previ- 
sions of Art. 183 of Schedule I of the 
old Act, the true scope and effect of S. 32 
of the new Act must be examined, Since 
this section in the new Act purported to 
repeal the old Act, the resulting positicn, 
in law, would fall to ‘be determined on a 
consideration of S. 6 of the General Cla- 
uses Act 1897. This sectidn provides 


that where any Central Act repeals any 


enactment, then, unless a different inten- 


tion appears, the repeal shall not... .... ; 


(b) affect the previous operation of any 
enactment so repzaled; or (c) affect any 
right, privilege, obligation or liability ac- 
quired, accrued or incurred under any 
enactment so repealed; or (e) affect any 
investigation, legal proceeding or rem2dy 
in respect of any such right, privilege, 
obligation, Liability, penalty, forfeiture 
or punishment. The section further [ro- 
vides that any such investigation, legal 
proceeding or remedy may be institu-ed, 
continued or enforced as if the repeating 
Act had not been passed. | 

11. The Supreme Court had had occa- 
Sion to consider how and from what per- 
spective, S. 6 of the General Clauses Act 
should be applied, In State of Punjak v. 
Mohan Singh, AIR 1955 SC 84, 88: 1955- 


1 SCR 893, 900, the Supreme Court 3b- 


served thus— å 
“The line of enquiry would be, nof 
whether the new Act expressly keeps 


alive old rights and liabilities, but whe- 
ther it manifests an intention to destroy 
them. We cannot, therefore, subscribe to 
the broad proposition that S. 6 of the 
General Clauses Act is ruled out when 
there is repeal of an enactment follcw- 
ed by a fresh legislation. S. 6 would be 
applicable in such cases also unless the 
new legislation manifests an intention in- 
compatible with or contrary to the pro- 
visions of the section. Such incompatibi~ 
lity would have to be ascertained from 
a consideration of all the relevant prcvi- 
sicns of the new law and the mere ab- 
sence of a saving clause is by itself not 
material.” 

The Limitation Act, 1963 is an amend ng 
and consolidating Act on the subject of 
the law relating to limitation of suits end 
other proceedings, It is plain that with 
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the coming into force of this Act on l-l- 
1964, the old Limitation Act, 1908 stands 
repealed, Under the terms of 5. 32, the 


repeal would operate without any 
savings. Nevertheless .it would ibe 
essential to see whether there is any- 


thing in this Act which in any way evi- 
nces an intention to destroy the rights 
which had already accrued to the suitors 
under the repealed Act. Part V of the 
new Act is entitled ‘Miscellaneous’, and 
contains provisions on sundry subjects. 
S, 30 is one of them. It deals with suits, 
applications ete., for which the period 
prescribed under the new Act is shorter 
than the period prescribed under the 
old Act. S. 30 (a) provides that where 
the period of limitation under the new 
Act for a-suit is shorter than the period 
provided ‘by'the old Act, then such a-suit 
may be instituted within a period of 
seven years next after the commence- 
ment of the new Act or within the period 
prescribed -for such suit by the old Act, 
whichever period expires earlier, Like- 
wise, under 5. 30 (b) of the new Act, any 
appeal or application for which the pe- 


riod of limitation prescribed in the 
new Act is shorter than the period of 


limitation prescribed in the old Act, may 
be preferred within a period of ninety 
days next after the commencement of 
the new Act or within tne period pre- 


„scribed for such appeal or application by 


old Act, whichever period expires ear- 
lier. Part V of the new Act also carried 
S. 31 which enacts that nothing in the 
new Act would enable any suit, appeal 
or application to be instituted, for which . 
the period of limitation vrescribed by 
the old Act had expired before the com- 


. mencement of the new Act or affect any 


suit, appeal or application pending at the 
commencement of the new Act. Shortly 
put, while repealing the old Act and 
re-enacting new provisions, Parliament 
had made special- provisions in the new): 
Act as regards pending proceedings as 
well as proceedings for which the period 
of limitation prescribed under the new 
Act is shorter than that provided in the 
old Act. While so, it would, however, bej 
seen that the new Act carries no provi-| 
sion in regard to matters where, although 
the period of limitation is the same both 
in the old Act and in the new Act, dif- 
ferent results would necessarily flow by 
reason of the circumstance that, the 
starting point is not the same under both. 
The present case itself is a good illustra- 
tion of the omission of the Legislature 


to make provisions in this regard under 
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the new Act. As we have already observ- 
ed, the new Act makes no distinction be- 
tween decrees of chartered High Courts 
and decrees of other courts in prescrib- 
ing the period of limitation under Art. 
136 of its Schedule for execution, where- 
as under the old Act, there was a clear- 
cut distinction between the two classes 
of decrees under Arts, 182 and 183 in the 
first Schedule to the old Act. Besides, we 
had seen that even in the metter of en- 
forcing a judgment, decree or order of a 
chartered High Court, although a period 
of 12 years was prescribed as the period 
of limitation under Art. 183 of the First 
Schedule to the-old Act, that period 
would not begin to run on the same 
starting point in all cases, Normally, as 
we saw, the period would fail to be 


reckoned from the date when the decree. 


became enforceable or the right to en- 
force accrued, But we also saw that in 
cases where payments had been made 
under the decree by the judgment-deb- 
tors, then the proviso to Art. 183 would 
be brought into operation, according to 
which the twelve year period should be 
computed, not from the date of the de- 
cree, but from the date of the last pay- 
ment under the decree. This shows that 
the period of limitation prescribed under 
the old Act for executing a decree of a 
cnartered High Court in any given case 
would depend on the fact whether there 
had been any payments by the judg- 
ment-debtor under the decree, and if 
there were, what was the day of the last 
of such payments. Thus, ‘the starting 
point of limitation in such cases would 
be determined, not on the date of judg- 
ment, ‘but would depend on the overt 
act of the parties to.the decree in effecting 
payment and obtaining receipt of the 
money. | l 


12. There is no dispute in the pre- 
sent case that payments hed been made 
under the decree by the judgment-deb- 
tors. The last of such payments was ad- 
mittedly made prior to the repealing of 
the old Act. In these events, we think it 
would be a correct application of the 
proviso to Art. 183 to hold that it was by 
virtue of this payment by thea judgment- 
debtors, and by virtue of nothing else, 
that the ‘decree-holder was enabled, and 
entitled, under the law then existing, to 
treat the date of such last payment and 
the starting point of limitation for the 
purpose of executing the decree of this 
court, Applying the language of S., 6 of 


the General Clauses Act, the acts of pay- 
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ment by the- judgment-debtors under the; 
decree in this case might be viewed! 
either as acts which conferred on the’ 
decree-holder a right to execute the de-' 
cree within 12 years of the last of such’ 
payments or as self-imposed liabilities of: 
the judgment-debtors themselves, under, 
which they may be said to have render- 
ed themselves liable to be proceeded. 
against in execution of the decree for a’ 
period of 12 years from the date of such 
Payment, It might also be possible to 
view the payments made by the judg-| 
ment-debtors as something ‘done’ under 
the decree, having relevance not only 


for the purposes of the proviso to Art. 183 


of Sch. I to the old Act, but also for pur- 
poses of S. 6 of the General Clauses Act. 
In Sivagami Achi v, Ramanathan Che- 
tiar, ILR (1967) 2 Mad 31, a Division 
Bench of this court expressed the view 
that the reference in S. 6 of the Gene- 
ral Clauses Act to 'rights acquired or 
accrued’ is not to rights in the abstract, 
but rights that had already pertinently 
accrued to the suitor under the repealed 
enactment. We respectfuliy agree. But, 
as observed iby the Privy Council in con- 
nection with a case that arose under the 
comparable provisions of S, 6 (3) of the 
Ceylon Interpretation Ordinance, “the 
distinction between what is and what is 
not a ‘right’ must often be one of great 
fineness,” See Frea Lanka Insurance Co. 
Ltd. v, Ranasinghe, 1964-1 All ER 457 at 
462 (PC). But, again, as observed by the 
Privy Council, if the subject had, in 
truth a right, something rnore than a mere 
hope or expectation, the requirements of 
the section would be fully answered. 
For, what S. 6 of the. General Clauses| 
Act requires is that at the moment the 
repealing Act is passed the subject must 
possess the right which; but for the pass- 
ing of that Act, he would have been at 
liberty to exercise. In this case, we have 
not the slightest doubt that when the 
judgment-debtors in this case made pay- 
ments to the decree~holder towards the 
decree passed ‘by this court, rights there 
and then had accrued to the decree- 
holder in regard to the period of time 
within which the decree in his favour 
‘was capable of being executed, In the 
first place, the decree-holder thereby be- 
came entitled to execute the decree 
within 12 years from the date ofthe last 
of such payments, which he would not 
have been entitled to do in the absence 
of such payment, Secondly, and by the 
same teken, the rights that had accrued 


to the decree-holder by virtue of the 


J» 
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payments by the judgment-debtor en- 
titled him to institute, continue and en- 
force the execution of this court’s decree 
against the judgment-debtor under the 
provisions of the old Act, notwithstand- 
ing its repeal by the new Act, and, in- 
deed, as if the repealing Act had not 
been passed. It would follow from these 
considerations that the execution petition 
filed by the decree-holder has necessarily. 
to be judged only in the context of the 


relevant provisions of the old Act. So 
judged, as we have already seen, there 
can be no doubt whatever that it was 


well within the period of limitation 
when it was filed. l 

13. -We derive ‘support from a deci- 
sion of a Division Bench of the Calcutta 
High Court, reported in Subodh v. 
Kanai Lal, AIR 1968 Cal 280 which was 


brought to our notice in the course of. 


argument. That case related to the exe- 
cution of a decree passed on the Original 
‘Side of the Calcutta High Court on 21-4- 
1945, Subsequent to the decree on 11-4- 
1951, there was an adjustment of the ce- 
cree under the terms recorded by the 
court. The judgment-debtor was given 
the facility of payment of the decree in 
instalments with the usual default clause 
which entitled the decree-holder to exe~ 
cute the decree for the whole amount in 
default of payment of any two consecu- 
tive instalments. The judgment-debtor 
having defaulted to pay the two instal- 
ments, the decree-holder was entitled to 


execute the decree for the entire amount. | 


However, the decree-holder did not take 
steps to execute the decree until long 
after the date when he became entitled 
to execute the decree in whole. On 10-4- 
1962 the judgment-debtor wrote to the 
decree-holder, enclosing a cheque for 
Rs. 500 towards costs and payment of 
the dectee amount and acknowledging 
his liability to pay the balance together 
with interest in monthly instalments. On 
19-6-1964, the decree-holder filed an ap- 
plication for execution for realising the 
balance due. The execution petition was 
resisted by the judgment-debtor on the 
score that it was barred by limitation 
under the provisions of the new Limita- 
tion Act 1963, This objection was over- 
ruled by the learned single Judge who 
dealt with the execution petition in the 
first instance and also by the Division 
Bench on appeal under the Letters Pa- 
tent. In the course of its judgment, the 
Division Bench referred to the fact that 
in his letter dated 10-4-1962, the judg- 
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ment-debtor had acknowledged the de- 
cree debt and also made part payments 
thereof to the decree-holder. They pomt- 
ed out that the letter of acknowledgment 
and the payment would have served to 
give the decree-holder a fresh _ starving 
point of limitation under the old Act, 
under Ss. 19 and 20. It was, however, 
argued before the learned Judges that 
the corresponding provisions of the new 
Act of 1963 relating to. the effect of ac- 
knowledgment in writing’ and payment 
of the debt to give a fresh starting point 
-of limitation-were, in terms, inapplicable 
to, execution applications, It was pointed 
out that since the execution. petition in 
that case had been filed on 19-6-1364, 
after the coming into force of the new 
Act, the new Act alone should be held 
to govern the law of-limitation applicable 
to that execution petition. Dealing with 
this centention, the learned Judge ob- 
served as follows:— , 
` “But for a fresh start of limitation. by 
reason of acknowledgment and part-pay- 
ments made in 19€2, the adjusted decree 
of 1951 would have become time-barred 
for execution, in the year 1963 and could 
not be executed by reason of the provi- 
sions of S. 31 of the new Limitation Act. 
The new Limitation Act does not effect 
confiscation of the right of execution in 
such circumstanees.” 

The learned Judges were not unalive toa 
the differences in the provisions between 
the old Limitation Act and the new Li- 


mitation Act, Indeed, they observed that . 


under the new Act, the decree-hoider 
was not entitled to utilise the acknow- 
ledgment of decretal liability and pay- 
ment towards the decretal debt for start 
of a fresh period of limitation. All the 
same, they held that the decree-holder 
before them thad an ‘escape route’ which 
lay in establishing that the new Act is 
not so far retrospective as to be confisca- 
tory in nature, even in respect of ‘exist- 
ing rights.’ ' 

14. This decision of the Calcutta High 
Court is in line with the view we have 
taken in the present case as to, the scope 
and applicability of the provisions of 
Art. 183 of the old Limitation Act 1908, 
notwithstanding its repeal on 1-1-1964. 
In the case before the Calcutta High 
Court, what rendered the old Act applic- 
able was the acknowledgment in writ- 
ing; in the case before us what renders 


the old Act applicable is the payment 


made by the judgment-debtors towards 
the decree before the repeal of the old 
Act, 
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15. Reference was made in the course 
of argument to S. 31 (a) of the new Act 
which enacts that nothing in the new 
Act shall enable’ any suit, appeal or ap- 
plication to ‘be instituted, preferred cr 
made, for which' the period of limitation 
prescribed by the old Act expired before 
the commencement of the new Act. This 
provision, however, would not ag- 
ply to this: case. Although a 
period of twelve years was, prescribed 
under Art. 183 of the First Schedule to 
the old Act, the question of its expiry 
has to be decided by (i) determining the 
point of time from which the twelv2 
year period of limitation commences ani 
(ii) by excluding: from the twelve year 
period the time during which tha 
order of injunction against execution was 
in force. Computing the period of limi- 
tation on the above basis, it could hardly 
be maintained that the time limit had 
expired ‘before the commencement of tha 
new Act. We have already gone into th2 
details of the computation, and there is, 
indeed, no dispute, that the last day for 
filing the execution petition in this case 
would no; have arrived till 6-6-1975, 

16. Sethuraman J, while dealing with 
this question, observed thus in his order 
on review dated 30-1-1975:— `. l 

“There is no provision in the new Act 
Saying that the fresh start which th2 
pericd of limitation had as a result of 
payment was affected by the new Act. 
There must be some clear language to 
affect any such vested right.” 

We entirely agree with the observations 
of the learned Judge. 

17. In the result, we hold that E, F 
No. 34 of 1972 filed by the respondent- 
decree-holder in this case is within tima 
` and not barred by limitation..This O. S. 
Appeal filed by the judgment-debtors 
is, accordingly, dismissed wizh costs, 

a Appeal dismissec, 
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A. G. Ramachandran and another, Ap- 
_pellants v, Shamsunnissa Bivi, Respon- 
dent. 

A.A. O. No. 656 of 1975, D/- 30-7-1976." 

Muslim Personal Law (Shariat) Appi- 
cation Act (1937), S. 2 — Madras . Civil 


*(Against order of Dist. J, Vellore in A. 5. 


No. 373 of 1973, D/- 6-8-1975.) 
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Courts Act (3 of 1873), S. 16 — Presump- 
tion of legitimacy — S. 112 of Evidence 
-Act applies to Mohamedans also — Per- 
sonal law of Muslims not applicable. 
(Evidence Act (1872), S. 112). 


5, 112 is very general in its terms and 
it applies to all persons including Moha- 
medans who may have a personal law of 
their own relating io legitimacy as there 
is no provision exempting them from the 
application of S. 112. AIR 1926 All 589 
and AIR 1936 All 528, Followed. : 

l (Paras 7, 8) 

A close reading of S, 2 of Central 
Act of 1837 and S. 16 of the Madras 


Civil Courts Act of 1873, indicates 
that they do not deal with the 
law relating to legitimacy. They refer 


to the law of succession and where-~ ' 


ver the parties are Muslims, the Court 
has to decide their rights with reference 
to the Muslim Law of Succession. But 
the law relating to legitimacy cannot be 
taken to be a part of the law of inherit- 
ance or succession. Legitimacy may be a 
matter relevant for deciding the claims 
relating to succession but it cannot. be 
Said that it is part of the law of succes~ 
sion. The question whether a particular 
child is legitimate or not can arise not 
only with reference to succession but 
also with reference to various other mat+ 
ters. Therefore on question of legitimacy. 
court is not bound to apply the presump- 
tion under Mohamedan Law but the pre- 
sumption contained in §. 112, as the 
latter supersedes the Mohamedan law 
relating to legitimacy to the extent of 
any inconsistency between the two. 

(Para 9) 
Cases Referred: Chronological Paras 
AIR 1936 All 528:1936 All LJ 911 . 7% 


AIR 1926 All 589: TLR 48 All 625 7 


(1888) ILR 10 All 289 7 


JUDGMENT:— This is an appeal filed 
by defendants 13 and 16 in O. S. No. 62 
of 1968, on the file of the Subordinate 
Judge, Tirupattur, against the order of 
remand made by the lower appellate 
court, remitting the suit to the trial court 
for fresh disposal. 

2, The respondent herein filed the suit 
for partition and separate possession of 
half share in the suit properties and for 
recovery of mesne profits for three years 
before the suit. Her case was that the 
suit properties belonged to her father, 
one Mohamed Hussain, and that as his 
daughter by his second wife, she has be- 
come entitled to the said half share after 
his death in 1964, Defendants 1 and 2 ars 
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the first and seccond wives respective? 
` of the said Mohammed Hussain and d= 
fendants 3 to 9 and 15 to 17 are the leg 
representatives of his brothers, Defer 
dants 10 to 14 are the alienees of some <f 
the items of the suit properties, 


3. The plaintifi’s claim was resisted 
mainly by. some of the legal represent= 
tives of the brotaer of Mohamed Hu= 
sain and also by the alienees. One of the 
defences taken is that the plaintiff 5 
not the legitimate daughter of Mohamed 
Hussain by the second wife. It was ther 
case that the plaintiff's mother, the = 
cond defendant was married to Moh= 
med Hussain on 26-1-1952, that the plai 
tiff was born on 26-4-1952, within thr= 
months of the date of the marriage awd 
that, therefore, the plaintiff cannot <= 
taken to be the legitimate daughter zf 
Mohamed Hussain. 


4. With reference to this plea, tza 
trial court found, on the basis. of t= 
evidence of P.Ws. 1 and 2, Ex. B-7, tze 
nikkah register extract for te 
marriage, and Ex, A-1 the -birm 
register extract for the  plainti€, 


that the plaintiff was born three montos 
from the date of the marriage between 
Mohammed Hussain and the second d&- 
fendant, that, therefore, the plaintitt 
cannot be taken to have been born # 
Mohamed Hossain and that even if sa 
was born to him, she can only be Es 
illegitimate child, In this view, the trix] 
court dismissed the suit. 

5. On appeal by the plaintiff, 


t=2 


lower appellate court has taken the view . 


that even if the plaintiff was born thr=3 
months of the marriage, she must “2 
taken to be a legitimate child in view zf 
the presumption contained in S., 112 zf 
the Evidence Act, that though under t=2 
Mohamedan Law, a child «born within 
six months of the marriage between fs 
parents is an illegitimate child, the præ- 
sumption under S. 112 is applicatie 
even to persons governed by Mahom= 
dan Law and that S. 112 would certainly 
override the principles of Mohamedan 
Law, relating to legitimacy. In th:s 
view, the lower appellate court set asic? 
the dismissal of the suit by the tr#l 
court and remitted it for fresh disposal. 


6. In this appeal, Mr. Sundaram Iy&, 
learned counsel appearing for the appé- 
lants, contends that the view taken ky 
the lower appellate court that S, 112 zf 
the Evidence Act overrides the Mohar~ 
medan personal law relating to legit 
Macy and that, therefore, the plaint:f 
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should be taken to be a legitimate child 
of Mohamed Hussain is erroneous, and 
that as the order of remand is based ex- 
clusively on that view, it cannot be sus- 
tained, According to the learned coursel, 
under the Mohamedan Law, a cnild 
born within less than six months after 
the marriage is illegitimate and that the 
said presumption of illegitimacy urder 
the Mohamedan Law cannot be said to 
have been superseded by S, 112 of the 
Evidence Act. The learned counsel also 
points out that the lower appellate court 
has overlooked the provisions of the 
Muslim Personal Law (Shariat) Applica- 
tion Act, 1937 (Central Act 26 of 1937), 
which came into force on 7-10-1937 and 
the provisions of the Madras Civil Courts 
Act which according to him, clearly 
indicate that it is the Mohamedan Per- 
sonal Law that has to govern and not the 
general provision contained in S, 112 of 
the Evidence Act. 


7T. The question whether S. 112 of the 
Evidence Act supersedes the rules of 
Mohamedan Law as to legitimacy was 
left open in Md. Allahad Khan v. Md. 
Ismail Khan, (1888) ILR 10 All 289, with 
the following observations: _ , 

“The peculiarity of the English law 
has no doubt been imported into India 
by 5. 112 of the Indian Evidence Act, 
and it may some day be a question of 
great difficulty to determine how far the 


‘provisions of that section are to be taken 


as trenching upon the Mohamedan Law 
of marriage, parentage, legitimacy and 
inheritance, with departments of law 
under other statutory provisions are to 
be adopted as the rule of decision by 
the courts in British Indiez...... art 

But later the same court.in Sibt Mohe. v. 
Md. Hameed, ILR 48 All 625: (AIR 1926 
All 589) has held that S. 112 supersedes 
Mohamedan Law and that it applies to 
Mohamedans as well, There a Division 
Bench has expressed: 


“S5, 112 of the Evidence Act applies by 
its terms to all classes of persons in Bri- 
tish India and no exception is made in 
favour of Mohamedans, - If it had keen 
intended that the provisions of S. 112 
should not apply to Mohamedans, we 
should certainly expect to find a clear 
proviso to this effect. This course hag 
been followed in other enactments, when 
general provisions of law were not in- 
tended to affect the rules of Mohamedan 
Law. For instance, Chap, VII of the 
Transfer of Property Act, 1882 lays down 
the general rules relating to gifts, but 


r- 
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S. 129, at the erd of the chapter, express- 
ly states that “nothing in this chapter 
shall be. deemed to affect any rule of 
Mohamedan law”. So, if the legislature 
had intended that the provisions of 
5. 112 of the Evidence Act should not 
apply to Mohamedans, or should not 
affect the rules of Mohamedan Law, this 
intention should have been clearly ex- 
pressed, S. 112 is perfectly clear in its 
terms and we are not entitled to refuse 
to give effect tc its provisions merely on 
the ground that such provisions are out 
of plece in the Evidence Act and should 
have been included in the department 
of family law, or on the ground that the 
effect of these provisions in their appli- 
cation to Mohameden Law was unfore- 
seen, or would be undesirable. In our 
view, we are bound to give effect to the 
clear provisions of S5. 112, although. they 
eonflict with the rules of Mohamedan 
Law.” 

The learned Judges have taken the above 
view after considering two conflicting 
views taken by the commentators on 
Mohammedan Law. Sir Roland Wilson in 
his treatise on Anglo-Mohammadan Law, 
5th Edn., at p. 161, had opined that S. 112 
of the Indian Evidence Act is really, 
notwithstanding its place in the statute 


book, a rule of substantive marriage law . 


rather than of evidence, and as such has 
no application to Mohamedéns; so far as 


it conflicts with the Mohamedan rule that. 


a child born within six months after the 
marriage of its parents is not legitimate. 
This opinion has been dissented from by 
two other.learned commentators in Mo- 
hamedan Law, namely, Mr. Mullah and 
Mr. Tyabji. Their conclusion was— 


“It is difficult to resist tae conclusion 
that the Indian Evidence Act, S, 112, was 
drafted without giving a thought to the 
framework in which it would have to be 
set, if it is to displace the Mohamedan 


Law on the same point. But this over- 
sight can hardly be a ground for dis- 
regarding its provisions.” 

In Mt. Sampatia Bibi v. Mir Mahboob 


Ali, AIR 1936 All 528, the earlier deci- 
sion in Sibt Mohd. v. Md. Hameed, 48 
All 625: (AIR 1926 All 589) was followed, 
and it was held that the question of legi- 
timacy.must be decided in accordance 
with S. 112 of the Evidence Act, although 
lits provision conflicts with the provi- 
{sions of Mohamedan law ard that S. 112 
‘applies by its terms to all classes of per- 
sons in British India and no exception is 
made in favour of Mohamedans, 


A. G Ramachandran v. Shamsunnissa Bivi 
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8. In my view, the above decisions 
lay down the law correctly when they 
said that S, 112 of the Evidence Act, is 
very general in its terms and it applies 
to all persons including Mohamedans 
who may have a personal law of their 
own relating to legitimacy as there is no 
provision exempting them from the ap- 
plication of S. 112. 


9. The learned counsel for the appel- 
lant would contend that the above deci- 


-sions had been rendered before the en- 


actment of Central Act 26 of 1937 and 
that the application of S. 112 of the Evi- 
dence Act should be taken to have been 
excluded after the enactment of the said 
Act, The learned counsel refers to S. 2 
of that Act which is as follows— 

“Application of Personal Law to Mus- 
lims: Notwithstanding any custom or 
usage to the contrary, in all questions 
(save questions relating to agricultural 
land,) regarding intestate succession, spe- 
cial property of females, including per- 
sonal property inherited or obtained 
under contract or gift or any other pro- 
vision of Personal Law, marriage, dis- 
solution of marriage, including talaq, ila, 
zihar, lian, khula and mubaraat; main- 
tenance, dower, guardianship, gifts, trusts 
and trust properties, and wakfs (other 
than charities and charitable institutions 
and charitable and religious endowments) 
the rule of decision in cases where the 
parties are Muslims shall be the Muslim 
Personal Law (Shariat)... j 
It is said that the effect of the said sec- 
tion is to make the Muslim Law express- 
ly applicable to parties governed by 
Muslim Personal Law relating to succes- 
sion, marriage, guardianship, trusts, ete. 
Reference has also been made to S. 16 of 
the Madras Civil Courts Act, 1873, which 
is as follows:— 

“Where, in any suit or proceeding, > it 
is necessary for any Court under this 
Act to decide any question regarding 
succession, inheritance. marriage, or 
caste, or any religious usage or institu- 
tion, 

(a) the Mohamedan Law in cases where 
the parties are Mohamedans and the 
Hindu Law in cases where the parties 
are Hindus, or 

(b) any custom (if such there be) hav- 
ing the force of law and governing the 
parties or property concerned 
shall form the rule of decision, unless 
such law or custom has by legislative 
enactment, been aitered or abolished, 
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(c) in cases where no specific rile 
exists, the court shall act according to 
justice, equity and good conscience.” . 

It is said that under S. 16, whenever ine 
court has to decide any question regard- 
ing succession, inheritance, marrlace, 
caste or religious usage, the court —as 
to administer only the Mohamedan Law 
in cases where the parties are Moharce- 
dans and Hindu Law where the par—es 
‘are Hindus. The contention of the leam- 
ed counsel is that by virtue of the provi- 
sion in S. 2 of Central Act 26 of 1837, 
read with S. 16 of the Madras Cil 
Courts Act, 1873, if the parties are Mas- 
lims, the question of legitimacy has to 
be decided by the court applying -he 
Mohamedan Law relating to legitimacy. 
But a close reading of S. 2 of Central act 
96 of 1937 and S, 16 of the Madras CGyil 
Courts Act, 1873, indicates that they do 
not deal with the law relating to legti- 
macy. It is true, they refer to the lav- of 
succession and wherever the parties are 
Muslims, the court has to decide tir 
rights with reference to the Muslim Law 
of succession. But the law relating to 
legitimacy cannot be taken to be a part 
of the law of inheritance or succes=on 
as urged by the learned counsel for -he 
‘jappellant. Legitimacy may be a mafer 
relevant for deciding the claims rela=ng 
to succession but.it cannot be said -aat 
it is part of the law of succession. The 
question whether a particular ‘child is 
legitimate or not can arise not only with 
reference to succession but also with 7e- 
ference to the various other matters, I 
do not, therefore, agree with the learred 
counsel for the appellant that quest@ens 
of legitimacy will come under S. 16 of 
the Madras Civil Courts Act, read with 
5. 2 of Act 26 of 1937,.so as to say taat 


the court is bound to apply the pe~- 


sumption under the Mohamedan Law on 
questions of legitimacy and not the pre- 
sumption contained in S. 112. Theref=re, 
the presumption under S, 112 of the Evi- 
.|dence Act should be taken to have super- 
seded the Mohamedan law relating to 
legitimacy to the extent of -any inem- 
sistency between the two. 

10. In this view, the order of remand 
made by the lower appellate ccart 
should be held to ‘be valid. The civil miäs- 
cellaneous appeal therefore fails and iz is 
dismissed. There will, however, be no 
order as to costs. No leave. 

j Appeal dismiss sd. 
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K. A. M. Sheriff, Appellant v. Ramu 
Reddiar, Respondent. — 7 

A, A, O. No. 344 
1976.* 

Civil P, C. (1908), O. 1, R, 3 — Neces- 
sary parties — Suit for declaration that 
the Revenue sale was vaid — Existence 
of arrears of land revenue also disputed 
in the same suit — Government not 
made party to the suit —— Held, that Gov- 
ernment was a necessary party. 

In a case where the validity of the 
revenue sale has been challenged only 
on the ground of irregularity it can ‘be 
said that the Government need not be 
made a party as they can in any event 
bring the property to sale once again 
even if the sale is set aside on the 
ground of irregularities in the conduct of 
the sale. But where the plaintiff's case 
is that there are no arrears of land re- 
venue but nonetheless his property has 
been sold, the auction purchaser is not 
expected, nor is it possible for him to 
defend and establish that there was in- 
fact arrears of land revenue, Even assum- — 
ing that he adduces materials on the 
question of arrears, still any finding 
given in the suit will not bind the Gov- 
ernment and the Government, notwith- 
Standing the finding of the civil court 
can recover the arrears, if any, due; any 
finding given by the court in the absence 
of the Government on the question whe- 
ther there are arrears of land revenue or 
not will be ineffective as thai finding will 
not bind the Government. Case law dis- 
cussed, (Para 7) 


Cases Referred: Chronological Paras 
AIR 1962 Cal 625: 66 Cal WN 774 7 
AIR 1961 J & K 66 7 
AIR 1929 Mad 443:29 Mad LW 753 6 
AIR 1914 Mad 272:ILR 38 Mad 837 6 
(1898) ILR 25 Cal 833:25 Ind App 151 
(PC) 6, 7 
(1883) ILR 9 Cal 271: 11 Cal LR 466 6,7 
D. C, Krishnamurthi, for- Appellant; 
P. S. Ramachandran, for Respondent. 
JUDGMENT:— This appeal is against 
an order of remand passed by the lower 
appellate court remitting the suit, O. S. 
No. 56 of 1969 to the trial court for fresh 
disposal. 
2. The plaintiff, appellant herein, fil- 


*(Against decree of Sub-J., Cuddalore 
in A. S. No. 286 of 1972.) 
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ed a suit for a declaration that the reve- 
nue sale held on 16-12-1968 in respect of 
the suit property which belonged to him 
is void and for an injunction restraining 
the defendant, the purchaser of the pro- 
perty in that revenue sale, zrom taking 
delivery of the property, The plaintiff's 
case is that he had no arrears of land 
revenue or loan arrears, that in fact he 
had paid amounts in excess of the land 
revenue due by him, that by some mis- 
take the suit property had been sold for 
recovery of certain alleged arrears of 
land revenue, that he had no notice of 
the proceedings under the Revenue Re- 
covery Act, that there was in fact no 
proclamation regarding the sale of the 
properties and, therefore, the revenue 
sale is null and void and not binding on 
him. In that suit, neither the State Gov- 
ernment nor the officers who brought 
the property to sale have ‘been made 
parties, but ‘the suit has been filed only 
against the auction purchaser, the res- 
pondent herein. . . i 


3. The defendant resisted the suit 
contending that since the validity of the 
revenue sale has been questioned on the 
ground that there was no arrears of land 
revenue, and that there was irregularity 
in the publication and the conduct of the 
sale, the State Government is a neces- 
sary party to the suit, that as the reve- 
nue sale has not also been confirmed in 
his favour on the date of the suit, the 
-suit is not maintainable, The defendant 
= also contended that there must be a 

‘prayer for setting aside the revenue sale, 
and the _ relief by way of a 
declaration that the revenue sale 
is null and void cannot be granted and 
that there was in'fact arrears of land 
revenue, that there was due service of 
notice on the plaintiff before the sale, 
thet there was due proclamation in the 
village and that there is no irregularity 
in the publication and conduct of the 
revenue sale as alleged by the plaintiff. 


4. The trial court, on a consideration 
of the evidence on record, held that the 


:“ >. plaintiff is barred by the principles of 


res judicata from: contending that there 
are no arrears of land revenue due by 
him to the Government in view of an 
earlier decision in O. S. 192 of 1966 
wherein it has been held thal the plain- 
tiff was in arrears to the extent of 
Rg, 1222-18. It however held that no re- 
liable proof has been adduced by the 
defendant to. show that there was wide 
publicity in the village as provided un- 


a 


A.L R. 


der Ss. 22 and 39 of the Revenue Reco- 
very Act, and that in any event the sale 
of the suit property which are valuable 
wet lands of an extent of 2-17 acres with 
63 coconut trees and a motor shed for 
recovery of an arrears of Rs, 1826.98 has 
also contravened Ss. 14 and 44 of the 
Revenue Recovery Act, hereinafter re- 
ferred to as the Act, and that the price 
fetched is grossly inadequate and there- 
fore the revenue sale of the suit pro7 
perty is illegal, The trial court had 
taken the view that though. the validity 
of the revenue sale of the suit property 
has been questioned in the suit, the State 
Government is not a necessary party and 
that even if the State Government is a 
necessary party, the suit cannot be dis- 
missed on that sole ground but the court 
has to decide the matter in controversy 
so far as it concerns the rights and liabi- 
lities of the parties before it. It also held 
that there need not be a specific prayer 
for setting aside the revenue sale and a 
prayer for a declaration that the sale is 
null and void is quite sufficient, The trial 
court, therefore, granted the relief to the 
plaintiff by way of a declaration that the 
revenue sale held on 16-12-1968 is void, 
but refused to grant the relief by way 
of an injunction on the ground that the 
defendant has by then taken -possession 
of the property on ‘the basis of the reve- - 
nue sale, 


p 

3. On appeal by the defendant, the 
lower appellate court has taken the view 
that the State Government is a necessary 
party and that, therefore, the suit is bad 
for non-joinder of a necessary party. In 
this view, the lower appellate court, 
without going into the other questions 
decided by the trial court, remitted the 
matter to the trial court for fresh dispo- 
sal after impleading the Government as 
a party. In this appeal the view of the 
lower appellate court that the Govern- 


“ment is a necessary party in this case 


has been challenged. 


6. According to the learned counsel 
for the plaintiff-appellant, even though 
the action of the Government in bring- 
ing the property to sale is questioned in 
the suit, the Government is not a neces- 
Sary party and that the lower appellate 
court is in error in remitting the matter 
to the trial court for impleading the Govt, 
as party without disposing the appeal on 
merits, The appellant’s learned counsel 
refers to the decisions in Bal Mokoond 
Lall v. Jirjudhun Roy, (1883) ILR 9 
Cal 271, Balkishen Das v, Simpson, 
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(1898) ILR 25 Cal 833 (PC) and Annama-~ 

lai v. Murugappa, ILR 38 Mad 837: (AIR 
- 1914 Mad 272) in support of his submis- 
sion, Bal Mokoond Lali v. Jirjudhun Roy, 
- (1883) ILR 9 Cal 271, arose out of a suit 
for setting aside a revenue sale for 
arrears of land revenue on the ground of 
a material irreguiarity in the conduc: of 
the sale which has resulted in subsian- 
tial injury to the plaintiff, wherein the 
. Government was not made a party. One 
of the questions that arose in that case 
was whether the plaintiff was bound 
to make the Government a party to the 
suit. In support of the plea that the Gov- 
ernment should be made a party, reler- 
ence was made to S. 35 of Bengal Act 
VII of 1896 which provided for the re- 
fund of the purchase money by the Gov- 


ernment together with interest in the 
event of the sale being set aside, as in- 


dicating that the Government shculd 
‘normally be made a party to a proceed- 
ing where the revenue sale is challenged. 
The court expressed the view that S. 35 
by itself does no: afford any ground for 
the contention that the Secretary of 
State was necessary party to the sui as 
it merely provides that the purchase 
money shall be refunded to the purchas 
ser by the Government together with 
interest in the event of the sale being 
set aside but that it dees not mean that 
the Government is not interested in the 
question raised in the suit because if the 
sale is set aside the Collector will have 
to proceed de novo in the matter for re- 
alisation of the arrears of land revenue 
and, therefore, the Government have 
such interest in the suit as would, on 
their application entitle them to be 
made a party to it.. In Balkishen Das 
v. Simpson, (1898) ILR 25 Cal 333 (CC) 
their Lordships of the Privy Council had 
to deal with an objection raised by the 
defendant that the Secretary of State 
for India is a necessary party to an ap- 
peal as the case related to the setting 
aside of a revenue sale, Their Lordsl-ips 
said that “in their opinion the position 
of the Indian Secretary, in cases like the 
present, is correctly explained by Mr. 
Justice Mitter in Bal Mokoond Lall v, 
Jirjudhun Roy, (1883) ILR 9 Cal 271. In 
Annamalai v. Murugappa, ILR 38 Mad 
837: (AIR 1914 Mad 272) Sadasiva Aivar 
and Spencer JJ. have held that zhe 
decree-holder under the Madras Rant 
Recovery Act is not a necessary party in 


a suit to set aside a rent-sale under 
S. 40 of Act 8 of 1865, though the de- 


eree-hoider is a necessary party in a 
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proceeding to set aside 2 sale conducted 
at his, instance under the provisions of 
the Civil Procedure Code. In that case 
the suit was instituted under the Madras 
Rent Recovery Act by the owners of the 
Kudiwaram rights in certain lands to set 
aside the rent sale of the Kudiwaram 
right against the purchaser of the rent 
sale and the melwaramdars were origi 
nally joined as defendants. But on an 
objection taken by the defendants a Re- 
ceiver appointed on behalf of the mel- 
waramdars was added as a supplemental 
defendant more than one year after the 
date of the sale, The defendants there- 
after pleaded that the suit was barred 
by limitation, The court expressed the 
view that none of the melwaramdars or 
the Receiver is a necessary party to the 
suit to set aside a rent sale and that it is 
only the purchaser at the.rent sale who 
is a necessary party, that there is no 
provision in the Rent Recovery Act indi- 
cating that the landlord who brings 
about an illegal or irregular sale is a 
necessary party to a suit brought in the 
civil court to hava the sale set aside, that 
under O. 1, R. 3 of the Code, the proper 
persons to ‘be joined as defendants in a 
suit are those against whom any right to 
relief in respect of or arising: out of the 
Same act or transaction or series of acts 
or transactions is alleged to exist, whe- 
ther jointly, severally or in the alterna- 
tive, that when the sale of the kudiwa- 
ram right in a land takes place under _ 
the Rent Recovery Act, and the tenant, 
the owner of the kudiwaram right, brings 
a suit to set aside that sale, the relief, 
the granting of which establishes or re- 
establishes the title of the plaintiff will 
affect only the purchaser at the rent sale 
and no other person and therefore, the 
right to such relief exists only against 
the rent auction purchaser. The learned 
Judges were of the view that in cases of 
sales held under the Civil Procedure 
Code in execution of a decree, the setting 
aside of the sale will affect not only the 
auction purchaser but also the decree- 
holder as under O, 21, R, 98, if the sale 


.is set aside, he cannot take or retain the 


purchase money towards his decree 
amount and, therefore, in proceedings 
under O. 21, R. 90, he has been held to 
be a necessary party but that the sales 
under the Rent Recovery Act, however, 
will stand on a different footing. The 


‘learned Judges ultimately held— 


Pal 


“It is clear to us that but for the provi- 
sion in S, 315, C.P.C. (O. XXI, R, 93), even 
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the decree-holder will not be a necessary 
party to an application under O. XXI, 
R. 90 or O. XXI. R. 91, to set aside a 
court auction. sale and because the gene- 
ral rule of caveat emptor was relaxed in 
favour of a court auction purchaser in 
O. XXI, R. 91 and O. XXI, R. 93, the 
decree-holder is a necessary party in ap- 
plications to set aside court auction 
sales.” 


Of all the three decisions referred to. 


above only the first two relate to the 
revenue sale held for recovery of reve- 
nue due to the Government. In the third 
case the sale was held at the instance of 
- the melwaramdar under the Rent Re- 
covery Act for recovery of arrears of 
rent due to the melwaramdar, The ob- 
servations of the Bench in that case that 


the melwaramdars are in the position of . 


decree-holders' and therefore they are 
not necessary parties to the suit unless 
there is a specific provision to that effect 
in the Rent Recovery Act cannot apply 
to a case where the revenue sale was 
held for recovery of the arrears of land 
revenue where the decree-holder as well 
as the person who conducted the sale is 
the same, Therefore in suits to set aside 
the sale for arrears of land revenue the 
Government is not only interested in re- 
covering the land revenue but also in 
sustaining the sele effected for realisa- 
tion of the land revenue. In Secretary of 
State v. Murugesa, AIR 1929 Mad 443, 
there was a suit for a declaration that the 
plaintif was a duly elected member of a 
local authority. In that suit the local 
authority. alone was made party but the 
Government applied to the trial court 
foz being added as a party, That was 
refused and on revision Venkatasubba 
Rao J. held that as the defence to the 
suit is based on a notitication issued by 
the Government directing a fresh meet- 
ing of the local authority to be held 
under S. 38 of the Madras Local Boards 
Act, the plaintiffs main grievance is 
against the Government and, therefore, 
the Government is a proper party to the 
suit. This decision seems to suggest that 
wherever the action of the Government 
is questioned in a suit, the Government 
is a proper party to that suit. 


7. It is true, the plaintiff In a suit 
cannot be compelled to implead as a de~- 
fendant a person against whom he seeks 
no relief and that the court will be re- 
luctant to force an additional defendant 
into the action against his will. But hav- 
ing regard to the object of the Legisla- 
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ture to avoid multiplicity of suits and to 
ensure that the matter is finally decided 
in the presence of all the parties interest- 
ed without delay and expenses, the trial 
court has been given the power to add a 
person as defendant even though the. 
plaintiff may object to such joinder. In 
this case, the trial court has taken the 
view that the suit cannot be dismissed as 
the court has to decide the matter in 
controversy so far as the rights and inte- 
rest of the parties ‘before it are concern- 
ed. But it cannot be disputed that the 
plaintiff virtually challenges the act of 
the Government in bringing the property 
to sale for arrears of land revenue on 
the ground that there are in fact no 
arrears of land revenue and that in any 
event the sale held is contrary to the 
provisions of the Revenue Recovery Act. 
Therefore, the Government is very much 
interested in defending the suit, In Mrs. 
Manilaxmi v. Hindustan Co-op. Ins, So- 
ciety Ltd., AIR 1962 Cal 625 and Gwasha 
Lal v. Kartar Singh, AIR 1961 J & K 66, 
it has been held that in suits filed to set 
aside a revenue sale for realisation of 
Government dues, the Government is a 
necessary party, In this case the plain- 
tiff has not only challenged the validity 
of the revenue sale on the ground that 
it is irregular, bu: also on the ground 
that there were in fact no arrears of 
land revenue on the date of sale. In a 
case where the validity of the revenue 
sale has been challenged only on the 
ground of irregularity it can be said that 
the Government need not be made a 
party as they can in any event bring the 
property to sale once agein even if the 
sale is set aside on the ground of irregu- 
larities in the conduct of the sale. But 
where the plainiff’s case is that there are 
no arrears of land revenue but nonethe- 
less his property has been sold, the auc- 
tion purchaser is not expected, nor is it 
possible for him to defend and establish 
that there was in fact arrears of land 
revenue. Even assuming that he adduces 
materials on the question of arrears, 
still any finding given in the suit will not 
bind the Government and the Govern- 
ment, notwithstanding the finding of 
the civil court can recover the arrears, 
if any, due, any finding given by the 
court in the absence of the Government 
on the question whether there are 
arrears of land revenue or not will be 
ineffective as that finding will not bind 
the Government, In Bal Mokoondlal v. 
Jirjudhun Roy, (1883) ILR 9 Cal 271 and 
Balkishen Das v. Simpsen, (1898) ILR 29 
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Cal 833, referred to above, it does not 
appear that the liability for arrears of 
land revenue was disputed ‘by the plain- 
tiff, Therefore, those decisions “may not 
apply to a case where the plaintiff dis- 
putes the existence of arrears of land ra~ 
venue in realisation of which the reve- 
nue sale is held. On the plea taken by tne 
plaintiff in the suit that there are no 
arrears of land revenue, I hold that tre 
Government is a necessary party to te 
suit. 

8. Hence the order made by the lower 
appellate court does not call for any in- 
terference. The civil miscellaneous ap- 
peal therefore. fails and it is dismissed. 
No costs, 

' Appeal dismissed. 
AIR 1977 MADRAS 189 

SURYAMURTHY, J. 

S. Ramalingam Chettiar, Petitioner v, 
S. Sarveswaran and others, Respondents. 

Civil Revn. Petn. No. 496 of 1976, D/- 
28-7-1976.* 


Arbitration Act (1940), S. 34 — Submit- 

ting to jurisdiction of ‘Court — Suit for 
` dissolution of partnership and accounts 
— Ex parte order of appointment of re- 
ceiver against defendant partner —— Ap- 
plication to suspend ex parte order 
amounts to submission to jurisdiction of 
Court — Application under S, 34 is rot 
maintainable, AIR 1971 Bom 231, D.s- 
sented from; ‘Case Jaw discussed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 Bom 231:71 Bom LR 801 8 
AIR 1970 Mad 323:(1970) 1 Mad LJ 338 
P 7,9 
AIR 1949 Mad 582: (1948) 2 Mad LJ 636 
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(1891) 2 QB 252: 60 LJ QB 554 


A. Ramachandran for Row and Reddy 
and S. D. Ramalingam, 
N. Palaniappan, for Respondents, 

ORDER:— This is a civil revision pef- 
tion against the judgment of the learned 
Fourth Additional Judge, City 
Court. Madras, in C. M. A. No, 205 ‘f 


*(Against order of 4th Addl. City Civil 
J., Madras in C..M. A. No. 205 of 197E.) 
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Civil © 
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1975, preferred against the order of the 
learned Second Assistant Judge, City 
Civil Court, Madras, - 


2, The suit has been filed by respon- 
dents 1 to 3 herein against the civil re- 
vision petitioner and respondents 4 and 
5 for a declaration that the partnership 
firm which was carrying cn ‘business 
under the name and style of the Madras 
Standard Engineering Works has ‘been 
dissolved with effect from 25-8-1975, for | 
appointment of a Commissioner to take 
the accounts of the partnership firm and 
for appointment of a receiver to, take 
charge of the partnership firm with all 
its assets, moveables, etc., sell the same 
and deposit the proceeds inte court for 
division among the partners, Along with 
the suit, I. A. No, 18362 of 1975 was filed 
under O, XL, R. 1 C.P.C., for the ap- 
pointment of a Receiver to take charge 
of the dissolved partnership business and 


its assets pending disposal of the suit. An 


ex parte. order was passed on 12-9-1975 
appointing a receiver, Defendants 1 to 3, 
who came to know about the appoint-. 
ment of receiver, appeared in court and 
filed I. A. No, 18684 of 1975 on 18-9-1975 
to suspend the ex parte order passed in 
I. A, No, 18362 of 1975 appointing receiv- 
er, On the same day, they filed I. ‘A, No. 
18685 of 1975 under S. 34 of the Anbitra- 
tion Act. to stay the trial of the suit. 
The trial court dismissed the petition for 
stay, and this order was conirmed by 
the appellate court, Hence, this civil re- 
vision petition has been preferred by the 
first defendant. 


3. The defendants did not file any 
written statement. Therefore, the only 
question to be considered is whether 
they took any other stes in the pro~ 
ceedings so as to disentitle them from 
applying under S 34 of the Arbitration 
Act for reference to arbitration. An ap- 


_ plication for stay of proceedings has to 


be made not only before filing the writ- 
ten statement, but also before taking any 
steps in the proceedings which would be 
an aid in the progress of the suit or 
which would amount to submitting 
oneself to the jurisdiction of the court. 
Have the defendants by filing the peti- 


‘tion to stay the order of appointment of 


the receiver taken any ‘other step’ in the 
proceedings within the meaning of S. 34 
of the Arbitration Act or have submit- 
ted to the jurisdiction of the court? This 
question came up for consideration in 
Ives and Barker v, Willans, 1894-2 Ch 
478. . 


199 Mad. {Prs, 4-6] 


4, That was a case in which the plain- 
tiff ‘issued the writ’ against the defen- 
dant claiming a declaration concerning 
certain disputed questions arising out of 
a sub-contract, for specific performance 
thereof, and damages for delay in deli- 
vering materials. The defendant appear- 
ed in the action and gave the plaintiffs 
a notice in writing requiring a statement 
of the claim to be delivered. Subsequent- 
ly, they applied for stay of further pro- 
- ceedings in the action on the ground that 
the matters in difference had been agreed 
to’ be referred to arbitration. In the cir- 
_eumstances, Lindley L, J. has observed 
as follows:— 

“The plaintiffs issued their writ against 
the defendant; The defendant entered an 
appearance, to the praecipe, and by a 
forme] dccument he required a statement 
of claim. That was contemporaneous 
with the entry of the appearance, Then 
he wrote a letter to the plaintiffs’ solici- 
tors, saying thet he should desire a 
statement of cleim. That is-ali he did. He 
took no other steps before he made this 
application for a stay under the section 
to which I have referred. The contention 
on the part of the plaintiffs is this: That 
the defendant was too late because he 
asked for, or gave notice that he should 
require, a statement of claim, and that is 
said to be the taking of a step in the 
proceedings, New, the language of the 
section requires a little attention. It is 
quite obvious that the step to be taken 
must be a step to be taken by the appli- 
cant, It. is not before any pleadings are 
delivered by anybody or any step is 
taken by anybody, but it is before 
party applying delivers any pleadings or 
takes any other’ step; and, therefore, the 
question we have to consider is narrow- 
ed down to this: Whether a request by 
one party to another to take a step is 
taking a step himself. That is what the 
defendant did. He asked <he plaintiffs to 
take a step, to deliver a statement of 
claim, I cannot say that is taking a step 
in the proceedings which precludes the 
defendant making the application. and J 
do not think it would be good sense if 
we held that it was. Consider what the 
defendant did? He had received a writ 
and the writ showed him that there was 
a claim for breach of contract. That he 
knew what the contract was I do nof 
' doubt, but he did not know from the 
writ what the particular breaches were 
in respec> of which the plaintiffs were 
suing him, and, na he did know 
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the ` 


‘pect of a matter agreed to ‘be 


A. [: R. 


that, at all events, how was he to form. an 
opinion as to whether it would be de- 
sirable to apply for an order or not? He 
had not the materials before him to 
enable him to exercise his judgment in 
the matter, and it appears to me, there- 
fore, that we should be doing an 
injustice to a defendant if we said that 
he must apply under the section for an 
order to refer before he knows what the 
plaintiff is suing him for, Quite apart 
from the case not being within the 
words, therefore, it is not within the 
spirit or the sense of the Act. Before a 
man can make up his mind as to which 
of the alternatives he will take, he 
ought to know what the alternatives are, 
and ought to ‘be in a position to exercise 
some kind of judgment in the matter, and 
if we were to held that the defendant 
ought to have applied before, we should 
be saying that he should make his appli- 
cation in ignorance of material facts. 

The authorities show that a step in the 
proceedings means something in the na- 
ture of an application to the Court, and 
not mere talk between solicitors or soli- 
citors’ clerks, nor the writing of letters, 
but the taking of some steps, such as 
taking out a summons or something of ° 
that kind, which is, in the technical 
sense, a. step in the proceedings.” 
(Underlining is mine). 

% In the instant case, the defen- 
dants did not ask the plaintiffs to take 
a step, but themselves tock a step in the 
proceedings by asking the court to vacate 
the order of appointment of a receiver. 
In other words, they invited the court to 
pass an order. - 

6. In the County Theatres and Hctels 
Ltd. v. Knowles, (1902) 1 KB 480 an ac- 
tion was brought for breach of a written 
agreement which contained a clause for 
referring the matters in dispute between. 
the parties to ar arbitration. The dezen- 
dant attended at Chambers on the hear- 
ing of a summon for directions taken 
out by the plaintiffs, on which an order 
was made that the plaintiffs and defen- 
dant should respectively make discovery 
of the documents. Subsequently, and. 
before delivery of statement of defence, 
the defendant took out a summons under 
S, 4 of the Arbitration Act 1889 (52 and 
53 Vict, C. 49), to stay the proceedings 
on the ground that the action was in res- 
referred 
by a contract between the parties. Law- 
rence J. refused to make the order asked 
for. On appeal by the defendant, Collins 
M, R., held that— ! 


erent the decision of the learned Judge 
was right. It seems to me that the ce 
last cited to us of Chappell v. North, 
1891-2 QB 252 is in point; but even if it 


> were not, this case is clear upon princ- 


ple. That which O. XXX has done is fo 


enable the parties to obtain on one surr- 


mons an order, with respect to all inter- 
locutory proceedings to be taken in tke 
action, whick they might before this 
rule took effect, have obtained on seve- 
ral distinct summonses. The parties ap- 
pear before the master, with; as it wera, 
a blank sheet on which he may make 
this inclusive order. When he does so, 
with the acquiescence of both parties, 


' there is just as much a step in the prc- 


T 


ceedings by each of the parties as if an 
crder had been made on his separate ap- 
plication, The defendant might have ot- 
jected to the making of the order on the 
ground of the agresment to refer dif 
ferences; but he did not do so; and is 
not in a position to ask for a stay under 
©. 4 of the Arbitration Act.” 


In the Karnani Industrial Bank Ltd. v. 
Satya Niranjan Shaw. ALR 1924 Cal 789, 
Sanderson C. J. has considered the ques 
tion whether the application by the 


~ counsel for the defendant for further 


time to file e written statement amount 
to ‘taking a step in the proceedings’ with- 
in the meaning of S. 19 of the Indian 
Arbitration Act (IX of 1889) and heli 
toat it was such a step. Richardson J. 
who agreed with him has held’ that— 


"The party, who appears by counsel 
in suit and anplies by such counsel for 
time to file a written statement appears 
to me to be taking a step in the suit.” 
In Subalchandra Bhar v, Md. Ibrahim, 
ILR (1948) 2 Cal 298: (AIR 1943 Cal 484) 
the counsel for the defendant appeared 
and applied for and obtained time to file 


‘his client’s affidavit in opposition to th 


application for appointment of receiver 
and also applied for and obtained direc~ 
tions and leave from the court to inspec: 
the books of accounts and records. Sub- 
sequently, one of the defendants in the 
suit took out a notice of motion of ths 
stay of the suit under the provisions: o= 
S. 34 of the Arbitration Act 1940. In the 
circumstances, Das J, has observed as 
follows— 


i I am satisfied that when the ap- 
plicant by his counsel applied to the 
court of obtaining time to file his affida- 
vit in opposition and for leave to have 
inspection of the books and records he 
acquiesced in the method adopted br 
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the plaintiffs for having the disputes de- 


cided, viz., by the court and not by arbi- 


tration, and that. he was quite content 
that the disputes should bs fought out 
in court. This conduct, to my mind, 
clearly implies a statement to-the effect 
that the defendant would proceed to 
defend the action and would not insist 
on the right to have the disputes dispos- 


ed of by arbitration.” e 
Subsequently, he has observed that— 
E: the application for time to file 


the affidavit in oppəsition to tne applica- 
tion for the appointment of a receiver ` 


and for leave.to, inspect documents can- - 


not possibly be referable to any inten- 
tion to go to arbitration or to any objec- 
tion to filing of the suit, but only indi- 
cates that the defendant was anxious to 
Oppose that application although it had 
been made in a suit and that there was 
no objection that the plaintiff ‘had filed 
a Suit instead of gcing to arbitration. In. 
these circumstances, by acting as he did, 
the defendant was undoubtedly taking a 
step in the proceeding, may be in ignor- 
ance of the existence of the arbitration 
clause. The fact that he was unaware of 
the arbitration agreement does not make 
him act any the less a step to the pro- 
ceedings if in fact and in law it was 
a step.” 


In Gannu Rao v. Thiagaraja: Rao, 1948-2 
Mad LJ 606: (AIR 1949 Mad 582) Kunhi- 
raman J. held that asking for time to file 
a counter in an interlocutory application 
for interim injunction was a step in the 
proceedings within the meaning of S. 34 
of the Arbitration Act, and, therefore, 
the defendant was precluded from apply- 
ing for stay of proceedings. and for re- 
ference of disputes of parties to arbi- 
tration. 


7. In M/s. Astrotito Cos Naviour v. 


‘M/s. Boots, (1970) 1 Mad Ly 398: (AIR 


1970 Mad 323) Palaniswamy J. consider- 
ed a case where the defendant took out 
an application to effect an interim injunc- 


' tion and offered to furnish security and 


held that whatever may be the circums- 
tances under which the defendant took 


_ out the- application, the fact is clear that 


they took steps in the proceedings with- 
in the meaning of S. 34 and are, there- 
fore, disentitled to ask for stay of the 
suit. _ 

8. As against the decisions cited above, 
the learned counsel for the civil revision 
petitioner relies on a decisicn of a Bench 
of the Bombay High Court in Anand- 
kumar v. Kamaladevi, AIR 1971 Bom 


192 Mad. 


231, in which it has been held that to 
debar a defendant from moving to refer 
the case to arbitration, the application 
must be a substantive apvlication ex- 
pressing a desire to take step in the suit 
indicating ‘that the defendant proposes to 
go on with the suit. It was held that, 


“According to the test fermulated by 
our court, it must indicate that the de- 
fendanis desire to abandon the agree- 
ment to refer the master to arbitration 
and proceed with the suit, Having regard 
to what is stated by defencant No. 1 in 
paragraph 2 of his affidavit and their 
-~ filing of the appearance under protest, 
it is clear that the defendants wanted to 
rely upon the arbitration clause and not 
to proceed with the suit in the court. It 
is nc. doubt true that Tendolkar J. did 
point out that there is no rule in the Ori- 
ginal Side Rules. requiring an appearance 
under protest in the case of arbitration 
clause, Even so, when an appearance is 
filed under protest it must indicate that 
the defendants do, not desire to proceed 
with the suit but desire an arbitration, 
though no douot filing of an appearance 
without protest weuld not mean that 
they abandon their righis of arbitration 
as held by Tendolkar J.” 


Pe it was observed thai, 


PTEE. the test of an application is `not 
the sole test or a conclusive test. The 
section does not refer to an application 
as such. The section refers to a step in 
the proceedings and the principles for 
deciding as to what is a step in the pro- 
ceedings have heen settled by the deci- 
gion of Tendolkar J, and the decision of 
the Division Bench of this court. Apply- 
ing this test and having regard to the 
defendants filing of the appearance under 
protest and reserving their right to move 
the court for referring the dispute to 
arbitration, we ‘hold that they had not 
taken any steps in the proceedings.” 


9. With great respect, I agree with 
the view of Palaniswamy J. in M/s. As- 
trotito Cos Naviour v: M/s Boots, 1970-1 
Mad LJ 398: (AIR 1270 Mad 323) cited 


above. I am unable to follcw the view of. 


the Bombay High Court es against the 
decision of this court, In the instant case, 
by inviting the. court to pass an order 
vacating the interim injunction, the de- 
fendants have submitted to the jurisdic- 
tion of the court. Therefore, the petition 
under S. 34 of the Arbitration Act to 
stay the proceedings in the suit is not 
maintainable, 


M. Karunnanidhi v. Union of India 


A.L R. 
10. In the result, the orders of the 
courts below are confirmed, and this 


civil revision petition is dismissed. There 
will be no order as to costs. 
Revision dismissed, 


A 
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P. S. KAILASAM, C. J. AND 
BALASUERAHMANYAN, J. 

M. Karunnanidhi, Petitioner v. The 
Union of India, Repres ented ‘by the Se- 
cretary to Govt, Cabinet Secretariat 
Dept. of Personne] and Administration 
Reforms, New Delhi and another, Res- 
pondents. 


Writ Petn. No, 1542 of 1976, D/- 29-4~ 
1976. 

(A) Constitution of India, Arts. 1 and 
248 — Commissions of Inquiry Act (1952), 
S. 3 — Allegations of misconduct against 
State Ministers — Union Government 
has power to appoint commission of en- 
quiry under S. 3 — Meaning of words 
‘federation’, ‘autonomy’ and  ‘federating 
States’ in Indian Constitution — (Words 
and Phrases — Federation, autonomy 
and federating States), 

It was contended that the Constitution 
is of a federal nature and the States are 
autonomous having definite powers, and 
the federal nature of the Constitution 
does not empower the Central Govern- 
ment to lay down standards of good 
government for the State Government 
and to initiate an inquiry under the 
Commissions of Inquiry Act for what, in 
the opinion of the Central Government, 
might constitute maladministration: 

Held; the Central Govt. has power 
under S. 3, Commissions of Inquiry Act, 
1952, to inquire into allegations of mis- 
conduct against the State Ministers. 
(Para 3). 

The words ‘federation’, ‘autonomy’ and 
‘federating States’ have varying mean- 
ings and what a particular word means: 
will depend upon the context. For ex- 
ample, there may be a federation of in- 


dependent States, as it is in the case of 


United States of America. As the name 
itself denotes, it is a union of States, 
either by treaty or by legislation by the 
concerned States. In those cases, the 
federating units gave certain powers to 
the federal Government and retained 
some, To apply the meaning of the word 
‘federation’ or ‘autonomy’ used in the 
context of the American Constitution, +0 
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Indian Constitution will be totally mis- 
leading, The feature of the Indian Con- 
stitution is tne establishment of a Gor- 
ernment for governing the entire coun- 
try. In doing so, the Constitution pre- 
scribes the powers of the Central Gov- 
ernment and the powers of the Stace 
Governments and the relations ‘between 
the two. In a sense, if the word ‘federa- 
tion’ can ‘be used at all, it is a federaticn 
of various States which were designated 
under the Constitution for the purpose 
of efficient administration and govern- 
ance of the country, The powers of the 
Centre and the States are demarcated 
under the Constitution. It is futile <0 
suggest that the States are independert, 
sovereign or autonomous units which 
had joined the federation under certa:n 
conditions. (Para 2) 
According to the Constitution, there 
can be no difficulty in concluding that 
the State as such has no inherent power 
or autonomous power which cannot be 
encroached upon by the Centre. The 
very fact that the President has powe:s 
to take over the administration of the 
States would demolish the theory of ary 
independent or autonomous existence f 
a State. These undeniable facts can give 
no room for the contention that the Cen- 
tral Government is not empowered <o 
order an enquiry against State Ministers, 
subordinating the State Ministers to the 
control of the Union Government. AIR 
1972 SC 1061, Rel. on. (Paras 2, 3) 
(B) Commissions of Inquiry Act (1955), 
S. 3 — Matters of public importance — 
Vast acquisition of wealth by State Min- 
isters — Held: matter of enquiry is >f 
public importance — Notification for en- 
quiry under S. 3 need not specifically 
mention persons against whom inquiry is 
to be held —— Delay in ordering inquiry, 
by iteslf would not make an inquiry 
illegal. AIR 1970 SC 679, Rel. on. 
(Paras 4, 5, 6, 1D) 
(C) Constitution of India, Art..77 (1) 
and (2) — Provisions are only directory 
and not mandatory — Courts entitled 
to raise presumption of regularity of offi- 
cial acts in absence of evidence to the 
contrary, (Para 7) 


(D) Constitution of India, Art. 226 — 
Procedure — Verification of allegations 
in writ petition — Practice of Madras 
High Court. 

In order to verify the facts, it has been 
the practice of the Madras High Court 
to ask the Government Pleader or the 
Central Government counsel to state the 
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facts or refer to relevant documents, so 
that the Court would be able to know 
whether the allegations made in the pe- 
tition are true or not, even before ad- 


mitting the petition. The Court ‘is not 
precluded from getting facts from the 
opposite side at the time of admission 


stage. Though the procedure as to enter- 
ing caveat is not followed in the Madras 
High Court, hearing the other side be- 
fore admission is not unusual. (Para 7) 


(E) Tamil Nadu Public Men (Criminal 
Misconduct) Act (2 of 1974), S. 29 — Act 
no bar to inquiry under any other law 
(e. g. S. 3, Commissions of Enquiry Act, 
1952). (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1061:1972 Tax LR 449 2 
AIR 1970 SC 679: 1970 Lab IC 568 7 
AIR 1967 SC 122: (1966) Supp SCR 401 4 


K. K, Venugopal for C. S. Waidya- 
nathan, for Petitioner; K. Parasaran and 
R. Thyagarajan, for Respondents, 


P. S. KAILASAM, C, J.:— This peti- 
tion is filed by Mr. Karunanidhi, former 
Chief Minister of Tamil Nadu, under 
Art, 226 of the Constitution for the issue 
of a writ of certiorari calling for the re- 
cords relating to Notification No. SO-74 
(E) dated 3-2-1976, issued ‘by she Depart- 
ment of Personnel Administrative Re- 
forms, Government of India, under 8. 3 
of the Commissions of Enquiry Act 1952, 
and quash the same, The affidavit filed in 
support of this petition, after setting out 
the history of the Government of Tamil 
Nadu and the Dravida Munnetra Kazha- 
gam, which was running the Government 
from 1967 upto 3lst January 1976, refers 
to the Proclamation issued by the Pre- 
sident of India on 31-1-1976 under Art. 
356 of the Constitution of India assum- 
ing to himself the functions of the Gov- 
ernment of the State of Tamil Nadu and 
the powers of the Government of the 
State, suspending the provisions of the 
Constitution relating to the Council of 
Ministers in the State and dissolving the 
Legislative Assembly. The Proclamation 
imposing Presidents rule was based on 
a report cf the Governor of the State 
made on 29-1-1976. In his report, the 
Government also recommended the ap- 
pointment of a commission of inquiry to 
enquire into the allegations made against 
the D, M. K. Government. On 3-2-1976 
the Central Government notified the ap- 
pointment of a Commission of Inquiry 
under S. 3 of the Commissions of Inquiry 
Act, 1952, to enquire into the allegations 
made by four persons who are named in 
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the notification. In challenging the vali- 
dity of the Notification the main grounds 
are stated in paragraph 9 of the affida- 
vit of the petitioner. The first and fore- 
most ground is stated as follows— 

“The Constitution of India has set up 
a federal system of Government in 
which the Union and the States derive 
their respective powers from the Consti- 
tution and exercise those powers from 
the Constitution in their own right, Ac- 
cording to the scheme of the Constitu- 
tion, the States are not subordinate to 
the Union. Moreover, the Constitution 
has established a Parliamentary system 
of executive in the States, according to 


which the Council. of Ministers is res- 
ponsible to the elected representatives 


of the people in the Legislative Assembly 
for the good Government of the State”. 
According to the petitioner, the duty re- 
ferred to in Art. 355 does not extend ta 
the Central Government laying down 
standards of good Government for the 
State Governments and enforcement of 
such standards ‘by threat of exposing re- 
calcitrant State Ministers ta an inquiry 
under the Commissions of Inquiry Act 
for what in the opinion of the Central 
Government might constitute maladmin- 
istration, The other grounds were sum- 
marised by the learned counsel for the 
petitioner thus— 


1. The Commission of Inquiry should 
be appointed to enquire into a definite 
matter of public importance; 

2. Satisfaction of the requirements of 
5. 3 of tae Commissions of Inquiry Act 
is vitiated by the notification not disclos- 
ing the names of persons, who are to be 
subjected to the enquiry, and the pur- 
pose; 

3. The power under S. 3 of the Act. has 
not been used for the purpose for which 
it is conferred, but it has been abused; 

4. Opinion is not of the Central Gov- 
ernment in so far as it is not expressed 
to be taken in the name of the President, 
but has been taken ‘by a department ta 
which the particular subject has not been 
allotted by the Central Government by 
the Government of India (Allocation 
of Business} Rules, 1961; and 

5. The Tamil Nadu Publiz Men (Cri~ 
minal Misconduct) Act, 1973, (Act 2 of 
1974) precludes recourse to, the Commis- 
sions of Inquiry Act for the purpose of 
enquiry into the misconduct of former 
Ministers of the State of Tamil Nadu. 

2. We will, first of all, take up the 
question which was stressed at great 


A, I. R. 
length before us, that is the federal na- 


ture of the Constitution does not em- 
power the Central Government to lay 


down standards of good Government for 
the State Governments and to initiate 
an inquiry under the Commissions of In- 
quiry Act for what, in the opinion of the 
Central Government might constitute 
maladministration. It is stated that tak- 
ing into account the federal character as 
the basic structure of the Constitution, 
S. 3 cannot be construed in such a way as 
to militate against the basic principles of 
federalism. According to the learned 
counsel fer the petitioner, S, 3 of the Act 
was construed by the Central Govern- 
ment so as to empower it to order an en- 
quiry into State Ministers also, subordi- 
nating the State Ministers to the control 
of the Union Government, which is not 
at all warranted by the Constitution. 
The contention of the learned counsel is 
that the Constitution is a federal one 
and that the States are autonomous hav- 
ing definite powers. The basis of the 
argument is that States being autonom- 
ous in a federal structure, they have got 
independent rights ta govern and that so 
far as their executive actions are con- 
cerned, the Central Government has no 
right to interfere. The learned counsel 
was at great pains to state what a fede- 
ration is, what autonomous States are 
and what are the rights and functions 
of the federating States, We feel that the 
words ‘federation’, ‘autonomy’ and ‘fe- 
derating States’ have varying meanings 
and what a particular word means will 
depend upon the context. For example, 
there may be a federation of indepen- 
dent States, as itis in the case of United 
States of America. As the name itself 
denotes, it is a union of States, either by 
treaty or by legislation by the concern- 
ed States. In those cases, the federating 
units gave certain powers to the federal 
Government and retained some, To apply 
the meaning of the word ‘federation’ or 
‘autonomy’ used in the context of the 
American Constitution, to our Constitu- 
tion will be totally misleading. Taking 
the history of the Indian Government 
under the 1919 Act it was principally a 
unitary Government. In 1935 there was 
some attempt at federation in the con- 
text of presence of Indian States, As it is 
well-known, Indian States were govern- 
ed by the Rulers of the States subject to 
paramountcy and when they were pro- 
posed to be drawn into a federation con- 
sisting of what was known as British 
India, and the Indian States, 1935 Constix 
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tution was framed in order to ‘achieve 
this object, Ultimately, the present Con- 
stitution came to be framed, The feature 
of the Indian Constitution is the . estab- 
lishment of a Government for governirg 
the entire country.’In doing so, the Com- 
stitution prescribes the powers of the 
Central Government and phe powers 2f 
the State Governments and the relations 
between the two. In a sense, if the word 
‘federation’ can be used at all, it is a 
federation of various States which were 
designated under the Constitution for 
the purpose of efficient administratien 
and governance of the country, The 
powers of the Centre and the States are 
demarcated under the Constitution.. It is 
futile to suggest that the States are ind=- 
pendent, sovereign or autonomous units 
which had joined the federation undar 
certain conditions. No such State ever 
existed or acceded to the Union. When 
the Constitution was framed in Part XI 
of the Constitution the relations between 
the Union and the States are set ont. 
Arts. 245 to 248 of the Constitution de- 
marcate the powers between the Centre 
and the States. In Art. 246 (4) it is pro- 
vided that the Parliament has power to 
make laws with respect to any matter for 
any part of the territory of India mot 
included in a State notwithstanding tkat 
such matter is a matter enumerated in 
the State List, Three Lists are drawn up 
in the Seventh Schedule. List I is Union 
List, List II is State List and List IM is 
concurrent List. It is significant that in 
List J, Entry 97 it is provided that any 
other matter not enumerated in List H 
or List II including any tax not men- 
tioned in either of those Lists would fall 
within the purview of the Union List. 
This will have to be read along with 
Art, 248, which provides that the Parlta- 
ment has exclusive power to make any 
law with respect to any matter not enu- 
merated in the Concurrent List or Stete 
List and thet such power shall include 
the power of making any law imposing 
a tax not mentioned in any of those lists, 
That the power of the Parliament ex- 
tends to legislate in all matters not co- 
vered by Lists IT and JH cannot be ques- 
tioned for, it has been so laid down in 
Union of India v, H, S. Dhillon, AIR 1972 
SC 1061. At page 1069 of the report, Chef 
Justice Sikri has stated the position 
thus— 

“At any rete, whatever doubt that may 
be on the interpretation of Entry 97, List 
I is removed by the wide terms of Art. 
248, it is framed in the widest possible 
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terms. On its terms the: only question to 
be asked is: Is the matter sought to be 
legislated included in: List II or in List 
WI or is the tax sought to tbe levied 
mentioned in List II or in List III. No 
question has to be asked about List I. If 
the answer ‘is in the negative, then it fol- 
lows that Parliament has power to make 
laws with respect to that matter of tax.” 
According to the Constitution, as con- 
strued by. the Supreme Court, there 
eould be no difficulty in concluding that 
the State as such has no inherent power 
or autonomous power which. cannot ‘be 
encroached upon by the Centre. The 
powers of the Centre and the States will 
fave to be looked for in the Lists and 
other Articles in the Constitution. 


3. The theory of federation and the 
States having some powers apart from 
the Constitution is without any basis, fer, 
it will be seen that under Ari, 3 of the 
Constitution, the Parliament may by law 
form a new State by separation of terri- 
tory from any Stete or by uniting two 
or more States or Parts. of States or by 
uniting any territory to a part of any 
State, increase the area of any State, 
diminish the area of any State, alter the 
boundaries of any State and alter the 
name of any State. This has in fact been 
done, With a view to form linguistic 
States for the better administration, the 
boundaries of the States were realigned in 
some States and new States were formed. 
If the words ‘federation’ and ‘autonomy’ 
have to be given any meaning, certainly 
it would not mean that the States have 
any existence apart from that provided 
under the. Constitution, The very fact 
that the President has powers to take 
over the administration of the States, 
which is not disputed, would demolish; 
the theory of any independent or auto-| 
nomous existence of a State. These un- 
deniable facts can give no room for the 
contention of the learned counsel for the, 
petitioner that the Central Government 
is not empowered to order an enquiry) 
against State Ministers, swhbhordinating 
the State Ministers to the control of the, 
Union Government. On the other hand, 
the proper thing to do is to determine 
whether 5. 3 of the Commissions of In- 


quiry Act, 1952, is intra vires the powers 
of the Central Government, and whether 
the notification issued by the Central 
Government under S, 3 constituting 
what is known as Sarkaria Commission 
is valid. The learned counsel for the pe- 
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titioner did not question the competence 
of the Parliament to enact the Commis- 
sions of Inquiry Act, and its validity was 
not questioned, But what the learned 
counsel contended was that under S. 3 of 
the Act the notification should not only 
appoint a Commission of Inquiry for the 
purpose of making an enquiry, but also 
specify the definite matter of public im- 
portance for the purpose of making the 
enquiry and that the persons: against 
whom the enquiry is directed also should 
be mentioned. In other words, according 
to the learned counsel, the notification is 
invalid, as it fails to comply with the 
requirements of S. 3 of the Act. Refer- 
ring to the actual notification, the learn- 
ed counsel submitted that the purpose of 
appointing the Commission of Inquiry is 
to enquire into the allegations namely, 

l. the allegations contained in the 
memorandum dated 1-12-1975 received 
from Sarvshri K, Manoharan and G. Vis- 
wanathan, addressed to the President; 
and 


2. such of the allegations contained in 
the memorandum dated 4-11-1972, re- 
ceived from Sri M. G. Ramachandran 
and Memorandum dated 6-11-1972, and 
20-12-1972, received from Sri M 
Kalyanasundaram M., P. as are specified 
in the Annexure to the notification. 


The annexure refers to 27 allegations, 


4. The contention of the learned coun- 
sel that the terms of reference do not 
refer to any definite matter of public im- 
portance with regard to the memoranda 
submitted by K. Manoharan and G. Vis- 
wanathan, and that the absence of such 
a mertion vitiates the notification, is un- 
accepable for, what S, 3 requires is that 
the Commission of Inquiry should be 
appointed for making an enquiry into 
any definite matter of public importance. 
That the allegations contained in the 
memoranda are definite matters of public 
importance cannot be questioned. In 
State of J. and K, v. Bakshi Gulam 
Mohamed, AIR 1967 SC 122, the Sup- 
reme Court had occasion to deal with a 
Commission of Inquiry that was ordered 
against a Chief Minister, who ceased to 
be the Chief Minister at the time when 
the Commission of Inquiry was ordered. 
The Court held that the fact that a per- 
son is no longer in office does not affect 
the question whether his acts already 
done constitute matiers of public im- 
portance and that if once it is admitted 
that if he had been in office his acts 
would have been matters of public im- 
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portance, that would be acknowledging 
that his acts were of that character. A 
Minister, of course, holds a public office 
and his acts are necessarily putlic acts 
if they arise out of his office, If they are 
grave enough, they would be matters of 
public importance. When it is alleged 
that a Minister has acquired vast wealth 
for himself, his relations and friends as 
was done here, by abuse of his official 
position, there can be no question that 
the matter is of public importance. The 
court proceeded to observe— 

“It is of public importance that publie 
men failing in their duty should be call- 
ed upon to face the consequences. It is 
certainly a matter of importance to the 
public that lapses on the part of the 
Ministers should be exposed, The cleanli- 
ness of public life in which tke purblic 
should be vitally interested, must be a 
matter of public importance, Th2 people 
are entitled to know whether they have 
entrusted their affairs to an unworthy 


13 


man. 


It is, therefore, clear that the subject- 
matter of the enquiry in this case is a 
matter of public importance, The learn- 
ed counsel for the petitioner a-tempted 
to show that it may be a matter of pub- 
lic importance, but not a definite matter 
of public importance, We do not see any 
substance in this contention, for the 
matters that are referred to, the Commis- 
sion of Inquiry are matters that are con- 
tained in the memoranda given by named 
persons and these allegations relate to 
definite matters. We have no doubt in 
coming to the conclusion that the re 


' quirements of S. 3 of the Act ere com= 


plied with. ; 


5. It was next contended that it is 
necessary that the persons against whom 
the enquiry is sought to be proceeded 
should have: been mentioned. We do not 
See any warrant for this. Under S. 3 of 
the Act, the inquiry may relate to any- 
thing covered under the Act and it may 
not relate to any person, as far :nstance, 
Domb explosion in a public place, 


6. It is next contended that while the 
second item of allegations in the notifi- 
cation refers to the dates, and particu- 
lars are given in the annexure, so far as 
the allegations contained in the memo- 
randum dated 1-12-1975 are concerned 
no particulars are given. At this stage, 
when the enquiry was ordered, the name 
and other particulars need not ^e men- 
sioned. It is an enquiry into a matter of 
public importance relating to the allega- 
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tions made by particular persons, As to 
who are the persons that are to be pro- 
ceeded against will be decided at a later 
stage and if any person is aggrieved, he 
will have ample opportunity to defend 
himself before the Commission. The ab- 
sence of mention of the names or the 
particulars of persons against whom the 
enquiry is to be proceeded in the memo 
of 1-12-1975 will not vitiate the notifica- 
tion made under S. 3. ; 


7. It. was next contended that th? 
notification on the face of it, is vitiated 
„for is has not fulfilled the requirements 
' of Art. 77 of the Constitution of Indiz. 
The notification is stated to be made by 
the Cabinet Secretariat, Department af 
Personnel and Administrative Reforms. 
In the preamble it is stated as follows— 


“Whereas the Central Government 5 
of opinion that it is necessary to appoirt 
a Commission of Inquiry for the purpos2 
of making an inquiry into a definite mat- 
ter of public importance hereinafter spe- 
cified, 

Now, therefore, in exercise of the 
powers conferred by S. 3 of the Cor- 
missions of Inquiry Act, 1952 (60 of 19523, 
the Central Government hereby appoin‘s 
a Commission of Inquiry consisting cf 
a single member, namely,- Shri Justice 
R. S. Sarkaria, Judge, Supreme Court cf 
India.” 

The notification is made by the Cabinet 
Secretariat in its department of Perser- 
nel and Administrative Reforms. The 
notification is signed by Shri R. K. Tr-- 
vedi, Secretary to Government, The sub- 
mission that was made by the learned 
counsel for the petitioner was that under 
Art. 77 all executive action of the Gov- 
ernment of India shall be expressed 0 
be taken in the name of the President, 
that the present notification is not ez- 
pressed to be made in the name of tke 
President, and, that therefore, it is bad. 
Art. 77 (2) provides that orders and other 
instruments made and executed in the 
name of the President shall be authenti- 
cated in such manner as may be speci- 
fied in rules ta be made by the Pres- 
dent, and the validity of an order or im- 
strument which is so authenticated shell 
not be called in question on the grourd 
that it is not an order or instrument 
made ar executed by the President, Art. 
77 (3) enables the President to make 
rules for the more convenient transa=- 
tion of the business of the Government 
of India, and for the allocation among 
Ministers of the said business. The learn- 


ed counsel is right when he says that 
the notification is not expressed to have 
been taken by the President of India. 
Neither the requirements oi Art. 77 (2) 
is complied with as it is no authenticat- 
ed in the manner specified by the rules 
made by the President, But it has been 
held consistently by courts that the re- 
quirements of Art. 77 (1) and (2) are 
merely directory and not mandatory. 
The Government, if necessary, can lead 
evidence to prove that the proceedings 
were taken according to the requirements 
of the Constitution and the rules. Apart 
from this, Art. 77 (3) enables the Presi- 
dent to make rules for the convenient 
transaction of the business of the Gov- 
ernment of India and for the allocation 
among Ministers of the said business. 
The Courts are entitled to presume that 
the official acts are done in a proper! 
manner. The present notification is sign- 
ed by a Secretary to the Central Gov- 
ernment. In State of U, P. v. O. P. Gupta, 
AIR 1970 SC 679 the Supreme Court in 
dealing with an order made by the Gov- 
ernment of United Provinces, signed by 
the Chief Secretary, held that the provi- 
sions of Art. 166 (1) (2) are directory 
and substantial compliance with those 
provisions is sufficient. The court fur- 
ther held that the impugned order in 
that case was made in the name of the 
State Government and it was signed by 
the Chief Secretary and that, therefore, 
prima facie it is a valid order, and that 
the court need not go furtaer. When the 
contention was raised that the requires 
ments of Art, 77 were not complied with, 
we called upon the learned Additional 
Solicitor General to inform us as to how 
the order came to be passed. The learn- 
ed Additional Solicitor General submit- 
ted that the decision was taken by the ` 
Cabinet as a whole and that the matter 
falls within the provisions of Cabinet Se- 
cretariat under Items 20 (a) and 20 (d) 
under the heading ‘Cabinet Secretaries-B 
Department of Personnel and Admin- 
istrative Reforms’ of the Government of 
India (Allocation of | Business) Rules 
1961. Item 20 (a) relates to Prevention 
of Corruption Act, 1947, among other 
Acts, Item 20 (d) relates to volicy mat- 
ters pertaining to vigilance and discipline 
among public servants. The learned So- 
licitor General submitted that by virtue 
of the allocation of subjects to the Cabi- 
net Secretariat, it has issued the notifi- 
cation in the present case and that it is 
valid, It ‘is not denied that the Minister 
is a public servant. In the writ petition 
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the complaint that was made by the peti- 
tioner is found in paragraph 9-F where 
it is alleged as follows:— 

“I submit that under these Rules, the 

matters coming under Entry 94 of List I 
or Entry 45 of List Ill have not been 
allocated to the Cabinet Secretariat De- 
partment of Personnel and Administra- 
tive. Reforms”. 
Entry 94 of List I is ‘Inquiries, surveys 
and statistics for the purpose of any of 
the matters in this List’, and this in- 
cludes Entry 97. The allocation of the 
work is not om the basis of any of the 
items in List I. The Goverrment of India 
(Allocation of Business) Rules, 1961 show 
that the Prevention of Corruption Act 
and all policy matters pertaining to vigi- 
lance and discipline among public ser- 
vants fall within the jurisdiction of the 
Cabinet Secretariat, It was stated by 
the learned Additional Solicitor General 
that the decision to initiate proceedings 
was taken by the entire Cabinet. The 
learned counsel for the petitioner sub- 
mitted that withous issuing a rule nisi, 
the counsel for the Central Government 
should not be heard. We are not aware of 
any such rule. In order to verify . the 
facts, it has been the practice of this 
court to ask the Government Pleader or 
the Central Government counsel to: state 
the facts or refer to relevant documents 
so that the court would be able to know 
whether the allegations made in the pe- 
tition are true or not, even before admit- 
ting the petition. The court is not pre- 
cluded from getting facts from the op- 
posite side at the time of admission stage. 
Though the procedure” as to entering 
caveat is not followed in this court, hear- 
ing the other side before admission is 
not unusual. 


8. It was next contended that as the 
Tamil Nadu Public Men (Criminal Mis- 
conduct) Act 1973 (Act 2 of 1974) is in 
the statute book, no enquiry could ‘be 
ordered in respect of the misconduct of 
a Minister of a State under any other 
enactment, This submission is untenable 
in view of the amended provision in 
S. 29 of the Act, which runs as follows— 


“The provisions of this Act shall be in 
addition to, and not in derogation of, any 
other law for the time being in force, 
and nothing contained herein shall ex- 
empt any public men from any proceed- 
ing by way of investigation or otherwise 
which might, apart from this Act, be 
instituted against him.” l 
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This provision, which was introduced by 
Tamil Nadu Act 16 of 1974, would make 
the contention of the learned counsel as 
one without any substance. The learned 
counsel sought to get over the effect of 
the amended S. 29 by contending that 
that provision is ultra vires the Legisla~ 
tive powers of the State Government, 
Apart from stating so, he did not attempt 
to substantiate his contention. We see no 
reason to doubt the competence of the 
State Legislature to enact the amended 
provision in S 29 by Act 16 of 1974, It 
is, therefore, clear that an inquiry under 
the Commissions of Inquiry Act, 1952 
(Act 60 of 1952) is not barred by the 
existence of the Tamil Nadu Public Men 
(Criminal Misconduct) Act, 1973. 


9. It was submitted that the various 
allegations listed in the annexure to the 
notification are stale and are included in 
the notification on political grounds. It 
was further submitted hat after the 
allegations were made in 1972, a bye- 
election intervened and the party came 
out successful with huge majority. We 
do not see any relevance between the 
party being returned with a huge majo- 
rity and the enquiry being proceeded 
with regarding the allegations made 
about the misconduct of the Ministers 
before the bye-election, ` 


10. The contention that over two 
years had elapsed between the: date when 
the allegations were made originally and 
the date of the ordering of the enquiry 
would not affect the validity of the noti- 
fication. There might have been several 
reasons for the enquiry being postponed 
and it is not necessary for us to go into 
it. It is sufficient to say that the delay by 
itself would not make an enquiry illegal, 


11. On a consideration of all the con- 
tentions made by the learned counsel for 
the petitioner, we feel that there is no 
substance in this petition which has to 
be dismissed in limine. [t is accordingly 
dismissed, z 


Petition dismissed. 
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AIR 1977 MADRAS 199 
KAILASAM, C, J, AND BALAs 
SUBRAHMANYAN, Ji 

Epoh, Indian Overseas Bank, by ifs 
power agent, Joseph Ambrose, Petitioner 
v S, M, Mohamed Musthaba Sahib anc 
others, Respondents, 

(A) ‘Civil P. c. (1908), S. 44-A — De- 
cree passed by Court in reciprocating 
territory — Judgment-debtor adjudges 
insolvent subsequent to passing of decree 
— Execution of decree in India — Im- 
movable property of insolvent in Indi? 
can be proceeded against in execution. 

Where the decree was passed by tha 
Foreign Court but before execution was 
laid in the District Court in India, the 
judgment-debter became insolvent, there 
was nothing in law to find that the ad- 
judication order would affect the immov~ 
able property of the insolvent in another 
country. Therefore, if the decree-holder 
satisfies the requirements of S, 44-A. 
execution can proceed. AIR 1962 Purj 
228, Followed; AIR 1932 Cal 124; AIR 
1926 Cal 898, Rel, on; ATR, 1964 Mad 22L, 
Not Approved, (Paras 10, 11) 

(B) International Law (Private) — At 
judication of insolvency in Foreign Court 
=— Property of insolvent in another coun- 
try governed by doctrine cf lex situs — 
Foreign Court cannot direct vesting cf 
insolvent’s property 
country in Official Assignee. 

(Paras 7, 9, 15) 
Cases Referred: Chronological Pares 
ATR 1964 Mad 2215-1963) 2 Mad Ly 412 


5, 6, 7, 12 
AIR 1962 Punj 228 | Po 

I 
4 
AIR 1926 Cal 898 | 6, #0 

C. Ramakrishna, for Petitioner: D. 
Raju and M., .Venkatechalapathy, 
Respondents. 

KAILASAM, C. J: This appeal s 
preferred by the Indian Overseas Bank, 
Epoh, by its power agenf, Joseph Am~ 
brose, against the judgment of Rameé- 
prasada Rav, J, in A, A, O.. No, 230 af 
1966. 

2 The appellant filed an application 
under S, 44-A read with O., XXI, Rr, E4 
and 66, C, P, Code, for attachment and 
sale of the judgment-debtor’s immove- 


(Against order of Ramaprasada Rao, J. 
in A, A, O, No, 230 of 1966, D/- its 
1969.) 
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Indian Overseas Bank v, S, M, Mohd, Musthaba 
. able properties, in 


situate in another 
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the District Court of 
south Arcot, The District Judge ordered 
notice and transferred it to the file of 
the Court of the Subordinate Judge, The. 
decree that was sought to be executed 
was one that was obtained in a foreign 
court, viz, the Federation of Malaysia, 


3. The objection that was raised to 
the execution of the foreign decree was 
that notice under O, XXI, R. 22, C. P. 
Code was mandatory before attachment 
could be ordered, and that, secondly the 
supervening insolvency of the judgment- 
debtor in the Federation of Malaysia was 
a bar to the maintainability of the exe- 
cution petition, It is common ground that 
after the decree was passed by the 
foreign court but before execution was 
laid in the District Court of South Arcot 
the judgment-debtor became insolvent, 


4. The trial court. sustained the ob- 
jection raised by the judgment-debtor 
and found that the execution petition 
was not competent. It held that, as the 
insolvency of the judgment-debtor had 
supervened the passing of the decree in 
the foreign court before execution was 
levied, the execution petition was not 
competent. The trial court did not give 
any clear finding whether notice . was 
taken before attachment was ordered. 
We find from the records, that notice for 
26-10-1964 and attachment was ordered 
by the District: Court on 19-8-1964, and 
the matter was transferred to the ‘court 
of the Subordinate Judge on that day. 
The point therefore regarding want of 
notice is maintainable, 

5. On appeal to this court, Rama~ 
prasada Rao J, dismissed the appeal 
holding that the supervening insolvency 
in the foreign State was 2 bar to the 
levy of any process in execution or other- 
wise against the person who was so ad~ 
judged insolvent in the foreign country. 
The learned Judge followed the decision 
vf this court in Uthamram v. Abdul 
Kasim Co., (1963) 2 Mad LJ 412: (AIR 
1964 Mad 221), 


6. In this appeal, Mr. C, Rama« 
krishna, learned ‘counsel for the appel- 
lant, questions the correctness of the 
decision of the trial court es well as that 
of the learned single Judge of this court, 
His submission is that under S, 44-A 
which was enacted by S, 2, C. P, Code 
Amendment Act (Act VIII of 1933) if 
was provided that, where a certified copy 
of a decree of any of the superior courts 
of any reciprocating territory has been 
filed in a District aoe the decree may 
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be executed in the State as if it had been 
passed by the District Court. It is not 
disputed that the decree is that of the 
High Court of Epoh, a superior court. 
It is also conceded that it is a recipro- 
cating territory. Section 44-A is there- 
fore applicable and the decree of the 
foreign court is executable as if it had 
been passed by the District Court in 
India. Section 13, C. P. Code provides 
that a foreign judgment shall be conclu- 
sive as to any matter thereby directly 
adjudicated upcn between the same par- 
ties. That the judgment that is sought 
to be executed falls within S. 14 is ‘also 
not disputed for it is conceded that the 
decision was pronounced by a court of 
competent jurisdiction and that -it was 
given on the merits of the case. The de- 
cision of the trial court as well as that 
of the learned single Judge of this court 
was mainly based on the decision of this 
court in Uthamram v. Abdul Kasim Co., 
(1963) 2 Mad LJ 412: (AIR 1964 Mad 
221) where it has been held that, where 
subsequent to the date of application for 
execution of a foreign decree in India 
against immoveable properties, the deb- 
tor has been adjudged an insolvent in 
that foreign country, an execution can- 
not be laid against him in that country, 
it would follow that it would not be 
maintainable in this country as well. 
Two questions that arose for considera- 
tion before the Bench were— (i) whether 
the non-submission of a certificate from 
the superior court at Singapore showing 
the extent to which the decree was still 
outstanding would be a bar to the main- 
tainability of the execution petition; and 
(ii) whether the execution petition was 
barred by limitation. On the first ques- 
tion the lower court had held that the 
omission to file a non-satisfaction memo 
would not amount to a material irregu- 
larity and that notwithstanding the fact 
that the execution patition was unaccom- 
panied by a certificate specified in Sec- 
tion 44-A (2), the aoplication was main- 
tainable. On the second question, the 
court had held that, subject to the ques- 
tion of limitation, the judgment of the 
foreign court would be conclusive as to 
any matter directly adjudicated upon 
between the same parties. On a conside- 
ration of the facts, the Bench of this 
court held that Art. 182 of the Limitation 
Act, 1908, would apply to all cases cf 
execution petitions filed under S. 44-A 
whether the foreign court which gave 
the judgment was a chartered High Court 
or any other superior court and that in 
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the case before them the execution peti- 
tion was barred by limitation. Having 
disposed of the two questions referred 
to above, the Bench proceeded to ob- 
serve that it was not necessary for the 
purpose of the case to consider whether 
the principle of comity of nations should 
prevent the creditor from executing his 
decree by proceeding against the im- 
moveable property in a foreign country 
which had not vested in the Assignee in 
Bankruptcy and in respect of which such 
Assignee had taker no steps to reduce it 
to his possession for facilitating univer- 
sal distribution of the bankrupt’s effects. 
Having so observed, the learned Judges 
referred to proviso (b) to R. 195 (1) in 
Dicey’s Conflict of Laws. 7th Edn. which 
runs as follows— 


“that no judgment of a foreign court 
will be ordered tc be registered if it 
could not be enforced by’ execution in 
the country of the original court. This 
rule is based upon the Foreign Judg- 


ments (Reciprocal Enforcement) Act 
1933 of the United Kingdom”, 
Relying on this statement in Dicey the 


Bench observed that this statement in 
Dicey could be taken as a statement of 
the rule of International Law on the 
subject and concluded that, if the execu- 
tion could not be laid against the debtor 
in the Singapore High Court, as he had 
become insolvent, it would follow that 
execution would not be maintainable in 
this country as well. Mr. Ramakrishna 
submits that the opservations regarding 
the liability of immoveable property in 
a foreign country in bankruptcy pro- 
ceedings is not only obiter dicta but also 
erroneous. There can be no doubt that 
the observations are in the nature of 
obiter dicta. We also agree with the 
learned counsel on an examination of the 
authorities that were placed before us, 
that the decision has no support in any 
rule of International Law or in the 
decisions of Indian courts. 


7. Dicey made observations. relied on 
in Uthanram v. Abdul Kasim Co., (1963) 
2 Mad LJ 412: (AIR 1964 Mad 221), in 
respect of the effect of the Bankruptcy 
Act in England and the Foreign Judg- 
ments (Reciprecal Enforcement) Act 
1933. In dealing with the effect of the 
English Bankruptcy Act, at page 666 of 
the Conflict of Laws by Dicey and Mor- 
ris. 8th Edn., R. 118 is stated in the fol- 
lowing terms— 


“An assignment of a bankrupts pro- 
perty to the trustee in bankruptcy under 
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the Bankruptcy Act 1914, is, or operates 
as, an assignment of the 
immoveables (land) (2) moveables—whe- 
ther situate in England or elsewhere.” 

The comment of the learned author is— 


eee: by including immoveables situet- 
ed abroad among the property of tae 
bankrupts, the Act attributes a wider 
effect to an English Bankruptcy than 
English courts would, apart from statuc:e, 
give to a foreign bankruptcy.” 


Thus it is clear that it is only by virtue 
of the enactment of the Bankruptcy Act 
1914, the English courts have taken juris- 
diction over immoveables whether situ- 
ate in England or elsewhere. At page €63 
the learned author observes— 


` “The fact that the debtor has bean 
adjudicated bankrupt abroad does not 
necessarily mean that there are no avail- 
able assets in England. In the first place, 


if he was adjudicated bankrupt in a 
country outside the United Kingdom. 
the English court might not recognise 


that the courts of that country had juris- 
diction to adjudicate him bankrupt, and 
even if they had, the foreign order 
would not have any direct effect on im- 


moveables in England.” (underlining 
ours). 
Again at page 667 the learned author 
observes— 


“With regard to countries foreign in 
the political sense it is obvious that the 
question whether property of the bank- 
rupt situated in such a country does ot 
does not pass to the English trustee in 
bankruptcy must depend in the last re- 
sort on the lex situs. For no Act of Par- 
liament can of its own force and effect 
transfer property situated, œe. g., in 
France, from the bankrupt to the trustee. 

‘Hence, although English law says that 
all the property of the bankrupt vests in 
his trustee, it may be difficult for the 
trustee to make his title effective, so far 
as property in a politically foreign coun- 
try is concerned, as against, e. g., a jucgs- 
ment creditor levying execution there, 
or the trustee in a later local bank- 
ruptcy.” : 

8. The passages above referred to 
make it clear that the jurisdic- 
tion of the English courts is de- 
rived from the special provisions 
of R. 118 and that normally in Inter- 
national Law and practice an order of 
bankruptcy in a foreign country cannot 
thave any effect on the immoveable pra- 
| erties in another country, 


Indian Overseas Bank v. S. M. 


bankrupt’s (1) 


Mohd. Musthaba [Prs, 7-10] Mad. 201 


9. So far as the Indian . Insolvency 
Act is concerned. S. 28 (2) of the Provin- 
cial Insolvency Act provides that on th 
making of an order of adjudication the 
whole of the property of the insolvent 
shall vest in the court or in a receiver 
as provided for in the enactment. The 
Act extends to the whole of India. In 
In re Sumermul Surana, AIR 1932 Cal 
124, it has been held that under S. 17 of 
the Presidency Towns Insolvency Act, 
the adjudication order does nct operate 
io vest the insolvent’s immoveable pro- 
verty situated in a foreign State in the 
Official Assignee. After referring to the 
judgment of Rankin J., in In re Mogi 
and Co., AIR 1926 Cal 898:96 Ind Cas 
459, the court held that the adjudication 
order did not operate to vest the insol- 
vent’s immoveable property situated in a 
foreign State in the Official Assignee. It 
may be noted that the decision was ren- 
dered in relation to 5. 17 of the Presi- 
dency Towns Insolvency Act (Act HI of 
1909) where the wording was that on 
the making of an order of adjudication 
the property of the insolvent wherever 
situate shall vest in the Official Assignee. 
These words were construed as meaning 
the property of the insolvent wherever 
situate in India. It is, therefore. clear 
that the vesting of the property of the 
debtor under the Indian Insolvency Act 
will not have the effect of vesting his 
property in a foreign country. We were 
unable to look into the position of the 
Insolvency law in Malaysia at the tims 
when the decree was passed and execu- 
tion was levied in this country, as the 
necessary books were not avaiiable. But 
‘here can be no doubt that the adjudica- 
tion of the debtor and the vesting of his 
properties of Malaysia in the Official As- 
signee will.not have the effect of includ- 
ing his properties in India. Further, we 
are satisfied that the foreign court, i,e., 
the court in Malaysia, cannot direct the 
vesting of the debtor’s properties in India, 
at any rate, so far as immoveable pro- 
perties are concerned. as the doctrine of 
zex situs is applicable. 


10. The decision of the Indian Courts 
are also in accordance with the view we 
nave taken. The earliest case in In re 
Mogi and Co., AIR 1926 Cal 893, where 
Rankin J. held that the Presidency 
Towns Insolvency Act was a statute of 
Indian Legislature and operated wher- 
ever, but.not elsewhere, that Legislature 
could give the law and that the Act did 
not operate as regards immovesbles be- 
longing to an insolvent in a foreign coun- 


~ 


202 Mad. 


try unless it was shown that the foreign 
law will give effect to the Act. To the 
same effect is the decision in In re 
Sumarmul Surana, AIR 1932 Cal 124 
which followed In re Mogi and Co., AIR 
1926 Cal 898, where it was held that the 
adjudication order did not operate to 
vest the insolvent’s immovéable property 
situated in a foreign State. in the Offi- 
cial Assignee. The point has been elabo- 
rately dealt with in Lakhpat Rai Sharma 
v. Atma Singh, AIR 1962. Punj 228. Deal- 
ing with the effect of S. 42-A, C. P. Code, 
the learned Judge observed that the mo~- 
ment a certified copy. of a decree of any 
of the superior courts of any recipracai- 
ing territory and a certificate from such 
superior court stating the extent, if amy 
to which the decree had keen satisfied ot 
adjusted were produced in a District 
Court in India, then the decree might be 
executed in India as if had been pass- 
ed by the District Court. Regarding the 
effect of the adjudication in a foreiga 
country, after referring to the various 
decisions, the learned Judge held that 
there was nothing in law to find that the 
adjudication order would affect the im- 
moveable property of the insolvent i 
another country. 


11. It is clear from the decisions re< 
ferred to above that so far as immove- 
able property is concerned, the adjudica- 
tion of the debtor will heve no effect, 
and, if the decree-holder satisfies the re~ 
quirements of S. 44-A, C, P. Code, exe- 
cution can proceed. 


12. The point which was stressed by 
the learned counsel for the respondent 
was that the observations in Uthamram 
v. Abdul Kasim Co., (1963) 2 Mad Lf 
412: (AIR 1964 Mad 221) and Dicey ta 
the effect that, when the decree could 
not be executed in the court that passed 
the decree itself, it could not be execut~ 
ed in a foreign country was good law. 
Without going into the question as to 
the correctness of this position In gene- 
ral, we are of the opinion that so far &s 
the insolvency of the debtor in a foreign 
country is concerned, this observation is 
not applicable for, as we have held, in 
law the adjudication will have no effect 
on the insolvent’s immoveable property 
in a foreign country and that the im- 
moveable property in the foreign coum- 
try will not vest in the Official Assignee. 
There being no bar to execution under 
S. 44-A, C. P. Code, execution will He. 


13. In this view, we accept fhe con- 
tentions of Mr, G. Ramakrishna, learned 
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counsel for the appellant, allow the 
appeal amd direct that execution will 
proceed. There will. be no order as: to 
costs, 

Appeal allowed; 
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Sri Velur Vaithinathaswamk Devasa 
thanam Veaithiswarankoil, Appellant. v. 
Arumugha Mudaliar and others, Respon 
dents. 

A. A. O: Nos.. & te 12. of 1976, D/- 6-2. 
1976.* 


(A) Civil P. C- (1908), ©: 40, BR. 1 — 


Valid order appointing receiver without 
time limit — Effect — Receiver Has to 
take charge and discharge his duties as 
directed by Court — Until he is actually 
discharged, he could continue to function. 
AIR 1962 SC 21. and AN 1930 Mad 67; 
Rel. on. (Para 9) 

(E) Civil P. C. (1908). O. 40, E. i — 
“Just and convenient” —. Suit by public 
trust against. cultivating, tenants. of inam 
land for declaration and. perpetual. in- 
junction — Land declared to be private 
land long ago and' fal assessment: levied’ 
~~ Appointment of Receiver, if and whe 
“just and convenient”, ((}) TN. Inam 
Estates (Abolition and Conversion into 
Ryotwari) Act: (26 of. 1963), Ss: 9, 12, and 
Pre.; (ii) T.. N. Public Trusts: Act (57 of 
1961), Ss. 27 (4) and: 58). 

The appellants, Public Trust; filed suit 
for declaration. and perpetual injunctiom 
against. cultivating temanits: of inam. land. 
The land was declared. to- be private land 
long ago by judgement of Civil Court Full. 
assessment of revenue was levied under 


Madras Inam. (Assessment) Act; 1956.. Om - 


two prior occasions, the respondents filed 
appeals against. orders. appointing: re- 
ceiver and after obtaining orders: of stay 
from. appellate: Court they cut and: re 
moved away the craps irom suit land: The 
appellant then filed: applications: for tem- 
porary injunction amd’ for appointment: of 
interim receiver but they were rejected. 
by trial Court. The present Miscellaneous: 
appeal were filed. against. these orders. 
Held: (i) In the T. N. Inam. Estates: 
(Abolition and Conversion into. Ryotwari); 
Act (26 of. 1963) which governed the: suit: 
land, a clear distinction. was: maintained: 


*(Against order of Sub. J., Mayuram, D/-> 
38-12-1975). 


AU/AU/A3/77/VSS: 
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between private and ryoti lands. The 
suit Jand had been declared to be private 
land Jong ago by a valid judgment of 
Subardinate Judge and that decision 
should tbe given due consideration and 
weight tbough. some of the tenants of the 
land were not parties to those proceedings. 
Merely because they were mot parties it 
could not ibe held to be not binding. The 
legal effect of that decision would be, 
prima facie, the reliefs of injunction and 
appointment of receiver could be afford- 
a by the Civil Court in order to render 
justice, 

(Qi) The documents evidencing the fact 
that full assessment of revenue had been 
collected from the appellant-trust, could 
mot 'be ignored on the footing that all of 
them -were of the dates subsequent to T. N. 
Act 26 of 1963. In view of S. 2 (13) fv) 
Of the T. N. Public Trust Act (57 of 1931) 
the suit land eould not form part of inam 
land as full assessment had been levied. 
Even if payment of full assessment was 
after T. N. Act 26 of 1963 it would be of 
great help to fhe appellant because “he 
lands ceased’ to be Inam Lands especially 
having regard to the judgment of “he 
Subordinate Judge holding them as pgri- 
wate lands. Im such a case therefore it 
would be very difficult to hold that me 
tenants had kudiwaram rights. Viewed in 
tbis background, it clearly emerged that 
where the rights relating tte possess.on 
were tobe statutorily safeguarded till the 
rights of tbe parties were settled by che 
issue -of patta, mo interference by appoiat- 
ment of Receiver could be made. . But 
where there were no such rights, there 
could be no difficulty in appointing a Re- 
weiver.’ Surely: it could met be suggested 
that all rights between the landlord znd 
the tenant would be kept in abeyance till 
actually the patta proceedings came to an 
end, L. P. A. Nos. 21 of 1972 and 20 of 
1973 (Mad), Rel, en. 

Gï) It is well settled that where a 
patta was granted, it was in recognition of 
the principle of existing right. There was 
No question of conferment of new risht 
by T. N. Act 26 ef 1963. Where a petta 
was granted, jt related back to the date 
of notification. Therefore, it could not be 
contended that tili patta was issued the 
Tights of the landlord te recover rent 
would get suspended. 

(iv) ‘Under S. 27:4) of the T N. Public 
‘Enusts Act (57 of 1961) the Authorised 
‘Officer could mot gramt the reliefs asked 
ffor, namely, the appoimtment of Recetver 
and injunction and therefore S. 58 of that 
Act sould mot stand in the. way of obtain- 
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ing those reliefs from Civil Court, C. M. A. 
No. 259 of 1970 (Mad) and L. P. A. Nos. 59 
and 60 of 1970 (Mad), Rel. on. 

(v) The tenants were playing the game 
of hide and seek armed with interim 
orders and they were doing all damage 
they could possibly do and thereby de- 
priving the appellant-trust of its legiti- 
mate share. 

The above circumstances would be 
enough to bring the case within the mean- 
ing of ‘Just and convenient” as contem- 
plated by O. 40, R. 1, Civil P. C. and 
interim Receiver should be appointed to 
render justice. AIR 1976 Mac 45, Distin- 
guished; (1974) 2 Mad LJ 139, Rel. on. 

(Faras 10, 11, 12) 


Cases Referred: Chronological Paras 
AIR 1976 Mad 45:88 Mad LW 584 2, 

l 4, 7, 10, 11 
1975 TNLJ 451 4 


(1974) 2 Mad LJ 139: 87 Mad LW 53 11 
(1972) L. P. A. Nos. 21 of 1972 ana 20 of 
1973 (Mad) 10 
(1970) L. P. A. Nos. 59 and 60 of 1970 
(Mad) 6, 12 
ATR 1962 SC 21: (1962) 1 SCR 868 9 
‚AIR 1930 Mad 67:57 Mad LJ 668 9 
(1970) Civil Mise. Appeal No. 259 of 1970 
(Mad) 6, 12 
S. Gopalan, for Appellant; K. V. San- 
karan, K. Yamunan, and B, Soundara 
Pandian, for Respondents, 
JUDGMENT: These civil miscellane- 
ous appeals are directed against the in- 
terlocutory orders. passed under a com- 
mon judgment by the learned Subordinate 
Judge, Mayuram on the 3rd December, 
1975 wherein he rejected the interlocu- 
tory applications of the applicant to pass 
an order of temporary injunction and also 
to appoint a Receiver pending disposal of 
the suit to take charge of the crops on the 
suit lands in this and future faslis, harvest 
the same through the respective defen- 
dants, and, realise and secure the plaintiff's 
share of the lease paddy and deliver the 
same to the plaintiff. 


2. In order to appreciate the point in- 
volved in these civil miscellaneous appeals 
it is necessary to state a few facts. The 
appellant is a public trust and the respon- 
dents are cultivating tenants under the 
appellant trust. By an order dated 19th 
January 1974 in I. A. Nos. 58 and 61 of 
1974 in O. S. Nos. 9 and 10 of 1974 an 
interim Receiver was appointed and that 
Was appealed against to this court in civil 
miscellaneous appeals Nos. 76 and 77 of 
1974 and pending those appeals interim 
injunction was obtained as a- result of 
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which the crops were cut and carried 
away by the appellants therein namely 
the tenants. Thereudon the main appeals 
came up for final disposal before N. S. 
Ramaswami, J. on 22nd March 1974. It 
was reported that the appeals were not 
pressed and therefore they were dismis- 
sed. This necessitated the appellant be- 
fore me to prefer I. A. No. 30 of 1975 in 
O.S.90f1974 & I. A. No, 33 of 1975 in O.S. 
No. 10 of 1974 for similar reliefs during 
the pendency of the suits. By an order 
dated 22nd January 1975, the learned 
Subordinate Judge of Mayuram appointed 
a Receiver. As against that civil mis- 
cellaneous appeals Nos. 102 and 148 of 
1975 were preferred and the same 
strategy was adopted by the tenants, in 
that having obtained interim orders and 
armed with them, the crops were cut and 
Carried away and therefore ultimately the 
matter came up before Gokulakrishnan, J. 
on 7th July, 1975. The learned Judge 
has observed as follows :— 


“In view of the fact that the interlocu- 
tory applications have themselves become 
infructuous and sinea it is open to the 
respondents to take out separate applica- 
tions for the purpose of appointing a re- 
ceiver for the crops that heve to be raised 
in the suit lands both the civil miscellane- 
ous appeals are dismissed. 


No costs.” 


Thereupon two cther suits were filed that 
is O. S. Nos. 91 and 92 of 1975. Thus in 
all the 4 suits namely O. S. No. 9 of 1974, 
O. S. No. 10 of 1974, O. S. No. 91 of 1975 
and O. S. No. 92 of 1975 interlocutory ap- 
plications were taken out for the respec- 
tive reliefs aforementioned. The learned 
Subordinate Judge held in a lengthy 
order that the petitioner is not entitled to 
the reliefs prayed for. The main basis on 
which he denied the reliefs as it appears 
by a reading of the order, is the judgment 
rendered by a Division Bench of this 
Court in Kazimar Periya Pallivasal v. 
K. A. S. Arumugam, 88 Mad LW 584: 
(AIR 1976 Mad 45). 


3. Under these circumstances, in the 
appeals before me, Mr. Gopal, learned 
counsel for the appellant, raised the fol- 
lowing points. First of all he urges that 
this is a case in which the trust is being 
driven from pillar to post and everytime 
by adopting some ingenious method or 
other, the tenants have been able to 
achieve their ends without measuring the 
due share that the appellant-trust is en- 
titled to. Therefore, according to him 
this is a fit case in which the court should 
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lend its helping hand to a trust which for 
none of its fault is being deprived of its 
legitimate rights. Secondly he submits 
that by the order of Gokulakrishnan, J. 
dated 7th July 1975 it would not mean 
that the Receiver appointed earlier in 


‘I. A. Nos. 30 and 33 of 1975 in O. S. Nos. 9 


and 10 of 1974 respectively, was in any 
way discharged and it is not open to the 
respondents to contend that the civil mis- 
cellaneous appeals themselves were dis- 
missed, Therefore, the order appointing 
Receiver would stand vacated. If that be 
so, there is no need to ask for the very 
same relief. However, to put the matter 
beyond controversy, the present inter- 
locutory applications under which these 
Civil miscellaneous appeals arise were 
taken out with an added prayer for in- 
junction. In fact to avoid any technical 
plea being put against the appellant the 
later two suits came to be filed for de- 
claration and also for perpetual injunc- 
tion. Viewed in this light the court below 
was not justified: in refusing the reliefs in 
the first of the two applications namely 
I. A. Nos. 655 and 657 of 1975 and L A. 
Nos. 656 and 658 of 1975 in O. S. Nos. 9 
and 10 of 1975 respectively. 


4. The court below grievously erred 
in applying the ratio laid down in Kazi- 
mar Periya Pallivasal v. K. A. S. Aru- 
mugam, 88 Mad LW 584: (AIR 1976 Mad 
45). It is not correct to hold that till the 
patta is granted there is no legally en- 


forceable right and that decision cannot 


have any application to the facts of the 
present case. In fact the later rulings in 
Kuttachi v. Muhammed Sultan Rowther, 
1975 TNLJ 451 and in C. V. Subbayya v. 
P. Anjayya, 1974-1 Mad LJ 58 (sic) will 
squarely govern the facts of this case. 
This apart the decision in Kazimar Periya 
Pallivasal v. K. A. S. Arumugam, 88 Mad 
LW 584: (AIR 1976 Mad 45), dealt with a 
case wherein the suit was merely for ap- 
pointment of Receiver; but in the instant 
case the relief of declaration and injunc- 
tion had also been prayed for and only by 
way of interim relief to safeguard the 
rights of the parties the appointment of 
Receiver was aksed for. Kazimar Periya 
Pallivasal v. K. A. S. Arumugam, 88 Mad 
LW 584: (AIR 1976 Mad 45) is a case 
which deals with the provisions relating 
to Tamil Nadu Act 30 of 1963 wherein 
there is no distinction between private 
and ryoti lands whereas the instant case 
relateg to Inam falling: within the pur- 
view of Tamil Nadu Act 26 of 1963 and 
that Act maintains the distinction between 
private and ryoti lands. In the instant 
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case Ex. A-33 (Judgment of the Subordi- 
nate Court, Mayuram) will clearly dis- 
close that these lands were declared to 
be private lands long ago. 


5, Having regard to the declaration -t 
was incorrect on the part of the lower 
court to lightly brush aside the same on 
the ground that some of the tenants were 
not parties to these proceedings and the 
principle of res judicata will not apply. 
According to the learned counsel under 
S. 58 (2) of the Tamil Nadu Act 26 cf 
1963 it would constitute res judicata. - 


§. Even assuming that they are Inam 
lands, this is a case under which the prc- 
visions of Tamil Nadu Public Trust Act 
(Act 57 of 1961) would apply which is a 
self contained Act. Section 2 (13) of that 
Act does not include Inam lands on which 
full assessment of revenue has been 
levied under Madras Inam Assessment 
Act 1956 (Tamil Nadu Act 40 of 1956. 
Exs. A-29, 34 and 35 to 42 were exhibited 
in the court below to show that the ar- 
pellant trust was subject to full assess- 
ment, and the court below erred in re- 
jecting the same since they happened to 
be after the passing of the Tamil Nadu 
Act 26 of 1963. If S. 2 (13) of Tamil Nadu 
Act 57 of 1961 applies it will be well open 
to the appellant to seek enforcement of 
the benefit of S. 27 by means of a sepe~ 
rate suit and there is no machinery prc 
vided. for the same in that Act. In sut~ 
port of these submissions the learned 
counsel also places before me the dec_- 
sion in Civil Mise. Appeal No. 259 of 1870 
(Mad) which was zonfirmed in Letters 
Patent Appeals Nos. 59 and 60 of 1970 
(Mad). i 


1. Mr. K. V. Sankaran, learned coun- 
sel for the respondents, in meeting tre 
submissions of the learned counsel for the 
appellant would urge that the decision in 
Kazimar Periya Pallivasal v. K. A. 5. 
Arumugham, 88 Mad LW 584: (AIR 1976 
Mad 45) will squarely govern this casa, 
and there is no escape from it for the ap- 
pellant. That is only the.case in which 
the very question involved in this appeal 
came up for decision and the Divisicn 
Bench in very categoric terms has heid 
that during the interregnum namely, from 
the date of notification up to actual issue 
of patta, the rights of the parties are in- 
ehoate, in other words no. enforceab_e 
legal right is available. If the object of 
the legislation to give effect to Tamil Nacu 
Act 29 of 1971 was to prevent disposses~ 
sion, the same principle notwithstandirg 
that the present suit properties are situated 
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in Inam covered by the Tamil Nadu Act 
26 of 1963 would apply. Therefore, on 
that score no exception could be taken to 
the judgment of the court below. As re- 
gards the order of Gokulakrishnan, J., in- 
asmuch as the civil miscellaneous appeals 
themselves were dismissed it should be 
deemed that the order appointing Re- 
ceiver also was set aside. Even otherwise 
the subject-matter is not what interpreta- 
tion is to be given to the order of Gokula- 
krishnan, J., but the subsequent orders 
passed by the learned Subordinate Judge 
in rejecting the prayer of the appellant 
for injunction and for the appointment of 
the interim Receiver and therefore the 
order of Gokulakrishnan, J. dogs not con- 
ceyn the present case at all. 


8. By the conferment of patta under 
Tamil Nadu Act 26 of 1963 new righis are 
created and therefere the decisions relied 
on by the learned counsel which related 
to the Tamil Nadu Act 26 of 1948 cannot 
be of any assistance to him. On the ques- 
tion relating to the application of the 
Public Trust Act there are two sections 
which would prevent the appellant from 
getting reliefs at the hands of the civil 
court, Section 58 bars the jurisdiction of 
the civil court in matters for which re- 
liefs are provided under the Act. Sec- 
tion 27 (4) anables the Authorised Officer 
to grant the very relief asked for by the 
appellant. Therefore, by the exclusion of 
Inam assuming that the Inam of this cha- 
racter has been excluded from the pur- 
view of Tamil Nadu Act 57 of 1961 be- 


fore a civil court ail these reliefs cannot 


be maintained, 

§. I will now take up for consideration 
the merits of respective submissions. The 
order of Gokulakrishnan, J., as extracted 
above no doubt says that the civil mis- 
cellaneous appeals are dismissed. But one 
fact which has to be borne in mind, is, 
that those were appeals preferred by the 
tenants against the orders appointing Re- 
ceiver, By merely dismissing those ap- 
peals, by no stretch of imagination it 
could be contended that it was intended 
by the learned Judge to vacate the order 
appointing the Receiver. If the matter 
had stood there, I would have straight- 
way agreed with the learned counsel for 
the appellant, but unfortunately for him 
he preferred in the very same suits, that 
is O. S. Nos. 9- and 10 of 1974 I. A. Nos. 
655: and 658 for similar reliefs together 
with the relief of interim injunction. 
Therefore, Mr. Sankaran is right in so 
far as he says that in these civil mis- 
cellaneous appeals.the court is: not con- - 
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cerned with the interpretation to be 
placed on the crder of Gokulakrishnan, J 
Nevertheless what I. wish to point out is, 
that merely because forthe very ‘same 
relief another application was taken out, 
could it be said thet the appellant should 
be denied the benefit of the earlier order 
appointing the Receiver. In my view it 
cannot be done. May be the parties were 
not well advised. but once there is a 
valid order appointing a Receiver, the 
legal effect of such appointment ‘must 
take place, and this is a ease as noted 
above where the Receiver was appointed 
without amy time limit. To such a case 
ithe ruling in Hiralal Patni v. Loonkarar 
jSethiya, AIR 1962 SC 21 would apply and 
in law therefore there is nothing to pre- 
vent the Receiver to take charge and then 
ldischarge his duties as directed by the 
court, It is well known that until a Re- 
ceiver is actually discharged he could 
\continue to function. It has been so laid 
down in Muthu Vira Reddi v. Mayandi, 
AIR 1930 Mad 67. In-so far as there is 
Jno arder discharging the Receiver ap- 
pointed in L A. Nos. 30 and 33 of 1975, 
there is absolutely no legal disability for 
him to function. It is rather unfortunate 
that this aspect of the matter has been 
completely lost sight of by the learned 
Subordinate Judge. The reason why I 
say this is, excepting in-the narrative 
portion nowhere do I find any discussion 
relating to the prior orders including that 
of Gokulakrishnan, J. above referred: to. 
10. Assuming that the order of Gokula- 
krishnan J., could be interpreted to mean 
the discharge of Receiver appointed in 
the above interlocutory application, I will 
proceed to examine the correctness of the 
order under appeal The learned Sub- 
Judge has mainly relied on the decision 
in Kazimar Periya Pallivasal v. K. A. S. 
Arumugam, 88 Mad LW 584: (AIR 1976 
Mad 45). Mr. K. V. Sankaran fairly eon- 
cedes that the consequences of the deci- 
sion may be far-reaching. However, he 
would add that if it is the law, sitting 
singly, I am bound by ae decision of 
Division Bench. No exception could be 
taken to this submission of Mr. Sankaran 
since as a single Judge I am bound by 
the decision of Division Bench. But there 
are very many distinguishing features 
which enable me to hoid that that deci- 
sion has no application for the facts of 
the present case. The Division Bench in 
that case was no doubt confronted with 
a similar situation wherein the only re- 
lief was for the appointment of a Receiver 


who could be directed by the court to 
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harvest and pay. half of the produce to 
the plaintiffs as also the usual cash rent 
towards the use of the coconut topes. It 
is this point which is strongly urged by 
Mr. K. V. Sankaran. That case first. of 
all dealt with the provisions of Tamil 
Nadu Act 30 of 1963 together with Am- 
endment Act 29 of 1971. The effect of 
this amendment in the words of the Divi- 
Sion Bench is as follows: 


“The Government shall not dispossess 
any person who is personally cultivating 
any land in a minor inam until the As- 
sistant Settlement Officer and Tribunal 
and the other appellate Tribunal for ap- 
peal if any decided that such person is 
not actually entitled to a ryotwari patta 
in respect of that land under the provi~« 
Sions of the Act. This the basic provi- 
sion in Act 30 of 1963 positively makes 
out that on and after the notified date 
quondam rights of the inamdar as well as 
the. rights of the person in possession of 
fhe lands whether as a kudiwaramdar or 
otherwise got postponed and suspended 
as if by an automatic operation of the 
notification under which the Act is noti- 
fied. During this interregnum or period 
of suspension as we characterise it, it is 
difficult for either an inamdar or any 
person in occupation to assume and vest 
in him any righi known to iaw. The 
Civil Court cannot adjudicate or deier~ 
mine whether one or the other is entitled 
to a patta. Such an investigation is ad- 
mittedly pending. Until that stage is reach- 
ed and the determination made by the 
statutory tribunals, neither the plaintiffs 
nor the defendants could come to a civil 
court and seek for relief which on the 
date of such asking is in the nature of an 
expectancy or a bare spes successionis.” 
No doubt corresponding to Tamil Nadu 
Amendment Act 29 of 1971 similar provi~ 
sions existed under Tamil Nadu Act 26 of 
1963 also: but that is net all. As rightly 
contended by Mr. Gopalan, the Tamil 
Nadu Act 30 of 1963 does not maintain 
any distinction between private and ryoti 
lands, while such a clear distinction is 
maintained under Tamil Nadu Act 26 of 
1963. The reason why I mention this as- 
pect is that the Division Bench in para. 3 
of its judgment made a note of it and 
held that the defendants through the 15th 
defendant claimed that the plaintiffs are 
not iruwaramdars; but on the other hand, 
they are entitled to Kudiwaram right in 
the lands and they are in lawful posses- 
sion of the suit properties in exercise of 
their right as Kudiwaramdars and thal 
the Government had collected the kist 


« Viewed in this background, 
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from them: and so the plaintiffs. are- nct 
even entitled to receive kudiwaram prc 
duce from the lands as also the rent fcr 
he tope. In the instant case, the lancs 
ave been declared to be -private lancs 
long ago by a valid judgment of the 
Subordinate Judge and that has been 
lightly brushed aside by the court below 
holding that some of the tenants were 
‘not parties. It may be so; but neverthe- 
less that.: decision declaring the lands as 
private ought to be given due considers- 
tion and weight. Added to this the other 
poini of distinction is that the full assess- 
ment has been collected from the trust as 
evidenced by Exs. A-29, 34 and 35 to 42 
under the provisions of Tamil Nadu At 
40 of 1956. It is incorrect on the part of 
the lower court to ignore the same on the 
footing that all of them arise after ‘the 
Tamil Nadu Act 26 of 1963. Even in such 
a ease it will be of great help to the ap- 
pellent because they ceased to be Inam 
Lands especially having regard to the 
judgment of the Subordinate Judge hold- 
ing them as private lands. In such a case 
therefore it will be very difficult to hod 
that the tenants have kudiwaram rights. 
it clear_y 
emerges that where the rights relating <o 
possession are to be statutorily safeguard- 
ed til the rights of the parties are settled 
by the issue of patta, no interference by 
appointment of Receiver could be made. 
But if there are no such rights as has 
been found by me, what difficulty coud 
there be in appointing a Receiver? Sur2- 
ly it cannot be suggested: that all rights 
between the landlord and the tenant wil 
be kept in abeyance till actually the patza 
proceedings come te an end. It is in this 
connection I wish to note the decision n 
Letters Patent Appeals Nos. 21 of 1972 
and 20 of 1973 (Mad), wherein the Divi- 
sion Bench has clearly held that tme 
mortgagee defendant was not entitled. io 
retain possession ,until the application for 
patta before the Settlement Officer was 
decided inasmuch as the suit is one for 
redemption and that it was open to tke 
mortgagee to set up title adverse to tke 
mortgagor. But. this decision has not 
been considered by the court below in its 
proper perspective in that, the court be- 
low has stated that it related to a case 2f 
mortgagee who.was not in possession to 
set up title adverse to that of the mortga- 
gor and on that basis it sought to draw a 
distinction. The distinction seems to ke 
without any difference. If a mortgagee 
could not set up title adverse to that of 


the mortgagor how can the case of a land- 
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lord and tenant be different? The tenamt 
is equally estopped from setting up ad- 
verse title to that of the landlord. A 
series of decisions by this Court have re- 
peatedly laid down. that. where a patta is 
granted, it is in recognition of the princi- 
ple of existing right and it is needless for 
me to refer to all these cases because that 
ig well settled. Therefore, Mr. Sankaran 
is not correct when he contended that 
Tamil Nadu Act 26 of 1963 makes a de- 
parture from other Acts of similar nature 
and confers.a new right. ‘here is no 
question of conferment of new right. Bath 
Tamil Nadu Acts 26 0£ 1963 and. 30:0f 1963 
follow the very same pattern as Tamit 
Nadu Act 26 of 1948. The only point off. 
distinction is more stringent tests are 
prescribed with regard to the grant of 
patta. One thing that is striking in all 
these cases in S. 3 which says that 

“with effect on and from the notified 
date and save as otherwise expressly pra- 
vided in this Act zsa ea sea 
(b) the entire inam estate ate aM 
shal] stand transferred to the Government 
and vest in them, free of all encumbrances 
ete,” 

Where therefore patta is issued it re- 
lates back to the date of notification. 
Therefore it is not correct to contend on 
the part of Mr. Sankaran that till patta Is 
issued the rights of the landlord to re- 
cover rent would also get suspended. 

II. Yet another point which distin- 
guishes Kazimar Periya Pallivasal v. 
K. A. S. Arumugam, 88 Mad LW 584: 
(AIR, 1976 Mad 45) is, that it related to 
a suit for appointment of Receiver. In 
the instant case a declaration and perpe- 
tual injunction are also asked for. These 
two reliefs are sufficient enough to war- 
rant the appointment of Receiver pending 
disposal of the suit if circumstances war- 
rant so or if it is just and convenient 
within the meaning of O. 40, R. 1, C. P. C. 
In State of Madras v. Kasthuri Ammal, 
(1974) 2 Mad LJ 139 it has been laid 
down as follows :— 


“It is needless to say that the rights of 
parties have got to be determined as. on 
the date the cause of action arose, and 
viewed in that perspective, the super- 
vening event, viz., the introduction of Act 
XXX of 1963 cannot abridge or modify 
the right of the plaintiff as against. the 
first defendant. Be that as it may, even 
assuming that Act XXX of 1963 must be 
held to have enmeshed the anterior rights 
of the plaintiff, the questions for conside- 
ration is whether the plaintiff is mot en- 
titled to maintain her action for compen- 







208 Mad. {Prs, 11-13] 


sation and whether the Civil Court is not 
entitled to maintain the accion.” 

In answering that at p. 145 in para. 15 it 
was held as follows: 

“Therefore, the second contention of 
the defendants to non-suit the plaintiff is 
a futile one and has therefore been right- 
ly rejected by the trial court. Conse- 
quently, the first defendant now succeed- 
ed by the third defendant, cannot escape 
its liability to pay compensation to the 
plaintiff for the suit site ... ... 

This decision undoubtedly supports the 
Stand of the appellant. 


12. Relating to the applicability of the 
Tamil Nadu Public Trust Act (Act 57 of 
1961), S. 2 (13) states in defining ‘Inam 
land’ after setting out tne meaning as 
follows :— 

“2 (18) (iv) . sak st 

but does Ok include any Jham land ¢ on 
which full assessment of revenue has been 
levied under the Madras Inams (Assess- 
ment) Act, 1956.” 


As already seen this is a case in which 
full assessment has been levied. There- 
fore, this can no longer be characterised 
as ‘Inam land’. I am saying this only for 
the limited purpose of the relief to be 
afforded to the appellant herein, whatever 
may be the ultimate result with regard to 
the question of grant of patza. However, 
what Mr. Sankaran, would point out, is 
that this section and S. 2 (28 are the only 
two places wherein inam land is refer- 
red to under the Act and therefore, it 
cannot be contended that the provisions 
of the Tamil Nadu Public Trast Act would 
not apply. I am unable to appreciate this 
argument. Section 2 (13) .s very em- 
pratic in its terms. If under Exs. A-29, 
34 and 35 to 42 full assessment has been 
levied certainly it cannot form part of 
inam land. The fact that tkis assessment 
came to be levied after Act 26 of 196% 
does not in any way belittle the claim of 
the appellant concerning his relief for the 
appointment of Receiver. Nor again is 
Mr. Sankaran correct when he refers to 
S. 58 read with S. 27 (4). No doubt S. 38 
states as follows: 


"Except as otherwise provided in this 
Act, no civil court shall have jurisdiction 
te decide or deal with any question which 
is by or under this Act required to be 
decided or deal: with by tke Authorised 
Officer, the Registrar, tne Rent Court. the 
Rent Tribunal or other autkority.” 
Section 27 (4) is to the following effect. 

“Notwithstanding anything contained in 
sub-s. (3), if the trustee of a public trust 
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apprehends the removal of the produce 
by the cultivating tenant from the thra- 
shing floor in contravention of the provi- 
sions of sub-s. (2), such trustee may make 
an application to the Authorised Officer 
requesting that an oficer may be deputed 
to make the division of the produce.” 
A careful reading of the latter section 
shows a trustee may make an application 
to the Authorised Officer requesting that 
an officer may be deputed to make the 
division of the produce. Certainly the 
relief asked for, namely, the appointment 
of Receiver and injunction can never be 
granted by the Authorised Officer under 
this Act. I am fortified in my conclusion 
by referring to the decision in C. M. A. 
No. 259 of 1970 (Mad) which was con- 
firmed in Letters Patent Appeals Nos. 59 
and 60 of 1970 (Mad). Therefore, S. 58 
cannot again stand in the way of the ap- 
pellant. But on the question of res judi- 
cata, the lower court, in my view has not 
correctly appreciated the scope of S. 58 
(2) of the Tamil Nadu Act 26 of 1963. 
Merely because some of the tenants were 
not parties to those proceedings of the 
said Court wherein it was held that the 
lands were private lands it cannot be held ' 
to be not binding. The legal effect of that 
decision will be, prima facie the reliefs of 
injunction and appointment of receiver — 
could be afforded by the Civil Court in 
order to render justice. I have got to 
necessarily stress this aspect of rendering 
justice because the tenants for several 
faslis have been playing the game of hide 
and seek armed with interim orders and 
they have been doing all the damage they 
could possibly do and thereby depriving 
the appellant-trust of its legitimate share. 
Therefore, I have to necessarily conclude 
that these circumstances would be enough 
to bring the case within the meaning of 
“just and convenient’ as contemplated 
under O. 40, R. 1. The lower Court 
thoroughly failed to exercise its jurisdic- 
tion declining the reliefs to the appellant. 
13. Therefore, setting aside the judg- 
ment of the lower Court, I appoint Mr. N. 
Rangaraju and Mr. 5. Saravanan, Advo- 
cates of the Mayuram Bar as- Receivers 
to be in charge of Maruvathur and Kon- 
dathur villages respectively. They are 
appointed as Receivers pending disposal 
of the 4 suits namely O. S. No. 9 of 1974, 
O. S. No. 10 of 1974, O. S. No. 91 of 1975 
and O. S. No. 92 of 1975 on the file of the 
Sub ` Court, Mayuram. They will take 
charge of the crops in the suit lands in 
this and future faslis, have the same 
harvested through the respective respon- 
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- dents (defendants) to realise-the share of 
the appellant (plaintiff) under the respec- 
tive lease deeds and deliver the same to 
the appellant (plaintiff). 
© 14. I make it clear that there will be 
no tharvest by the respondents (defen- 
dants) except through the Receivers as 
aforesaid. __ 
15. The civil miscellaneous 
will stand allowed. However, I make no 
reas as to costs. ` 
Appeals allowed. 
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Madiammal, Appellant v. Glory Chan- 
drakantha, Respondent. 


Second ‘Appeal No. 228 of 1974 and 
C. M. P. No. 493 of 1976, D/- 3-2-1976.* 

(A) Partnership Act (1932), S. 22 — 
. Partition of partnership assets of dissolved 
firm — Partition between a partner and 
representative of deceased partner — 
Section 22 applies and it does not require 
registration. AIR 1939 Mad 884, held not 
good law in view of AIR 1966 SC 1300. 


Where the partition of the partnership 
assets of the dissolved firm was between 
~ a partner and the representative of a de- 
ceased partner and not between a partner 


and any third person, it was held that. 


S. 22 applies and the. document does not 
require to be registered. AIR 1966 SC 
~ 1300 and AIR 1967 SC 401 and AIR 1959 
Andh Pra 380 (FB), Rel. on; AIR 1974 &C 
1066, Dist. - (Para 14) 


-(B) Stamp Act (1899), S. 36 — Docu- 


ment insufficiently stamped — Admissibi-_ 


lity cannot be challenged in appeal. AIR 
1943 PC 83 and AIR 1961 SC 1077, Fol- 


lowed. (Para 16) 
(C) Civil P. C. (1908), O. 41, R. 1 — 
Grounds of appeal — New grounds — 


Piea of res judicata taken first time in 
appeal — Admissibility. 


Tke defendant raised plea of res judi- 
cata as regards the admissibility of docu- 
ment on which plaintiff based. its claim, 
for the first time in appeal. 

Held that defendant was not entitled <o 
raise any such plea in appeal when he d:d 
Not raise such plea in trial Court. AIR 
1966 SC 1861, AIR 1930 PC 57 (1). Fol- 
lowed. __ (Para 17) 


v eneee me n 





t(Appeal against decree of Dist. J.. Coim- 
' batore in Appeal suit No. 5 of 1971). 
LT/1/T/E348/76/RSV 
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Cases : Referred: -Chronological Paras 
AIR 1974 SC 1066: (1974) 3 SCR 109 13. 
AIR 1967 SC 401: (1967) 1 SCR 784 13° 
AIR 1966 SC 1300: (1966) 2 SCJ 490 12 
AIR 1966 SC 1861:1961 SCD 709 ie 
AIR 1961 SC 1077: (1961) 3 SCR 792 

- 10, 16 


(Varadarajan J.) 


-AIR- 1960 SC 307: (1960) 2 SCR 209 9 


amak - AIR 1959 Andh Pra 380: (1959) 1 Andh` 


WR 300 (FB) 13 


__AIR 1943 PC 83: (1943) 2 Mad LJ 51 16 
AIR 1939 Mad 884: (1939) 2 Mad LJ 649 


. 12 
AIR 1932 PC 55459 Ind App 130 g` 
AIR 1930 PC 57(1):58 Mad LI 7 ° 17 
AIR 1923 Mad‘ 621: 72 Ind Cas 456 g 
‘AIR 1921 All 248:ILR 43 All 1 8 
(1886) ILR 9 All 108:1885 All WN 310. 
. ŒB) 8 

` -(1880) ILR 5 Bom 232 8, 9 
(1870) 10 Eq 178: 39° LJ Ch 485 13 


: JUDGMENT :— The plaintiff, who suc- 
ceeded in the trial Court but lost in. the 


lower appellate Court, is the appellant... ` 


She filed the suit for declaration of her 
title to the suit property which is one acre 
of land with a terraced building in 
S. No. 153/6 of Jegathala Village in, 
Coonoor Taluk for a permanent injunc- 
tion restraining the respondent from 
interfering with her possession of the pro- 
perty, Her case that the suit property 
was purchased for Rs. 8,000/- under Exhi- 
bit B-5, dated 8-12-1944 by her brother 
Mutha Gowder (P. W. 1) and one. Boja 
Gowder, the father of Sevanan (D. W. 1), 
who were partners of ‘Mutha Gowder and 
Company’. There was a partition subse- 
quent to the death of Boja Gowder in 
the beginning of 1957 after dissolution of 
the partnership had taken place prior to 
1957 between P. W. 1 and D. W. 1 on 
1-12-1957. According the appellant, Exhi- ~ 
bit A-l dated .1-12-1957. which is un- 
registered is a partition list signed by 
P. W. I and D. W. 1 as well as the pan- 
chayatdars at whose instance the assets of 
the partnership were divided. Subse- 
quently Mutha Gowder (P. W. 1) gifted 
the suit property to the appellant under 
Ex. A-4 dated 15-12-1965 and she was in 
possession and enjoyment of the property 
Since that date.. But the respondent 
(D. W. 4) had taken the sale deed, Exhi- 
bit B-8, dated 9-10-1968, from D. W. 1 in 
respect of an undivided half share: in the- 
Taking advantage of that 
sale deed, D. W. 4 attempted to interfere 
with the appellant’s possession of the suit 
property. The appellant claimed to have 
leased the cultivable land and to be living 
in the downstairs portion of the. building 
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She alleged that the suit property is com- 
prised in patta No. 460 and prayed for 
declaration and injunction. l 

2. The respondent denisd that the suit 
property was purchased by the partner- 
ship Mutha Gowder as abeged in the 
plaint and contended thai the property 
was purchased by P. W. T and Boja Gow- 
der under Ex. B-5 in their individual 
capacity. She put the appellant to proof 
of the existence of the partnership and 
its dissolution, es well as the allotment of 
the suit property to Mutha Gowder and 
contended that Mutha Gowder was en- 
titled only te a moiety in the suit pro- 
perty and had no right to deal with it in 
its entirety. She claimed to have pur- 
chased Boja Gowder’s half share in the 
property under Ex. B-§ and to have 
taken possession of her share on the 


south and to be exercising acts of culti- 


vation and she contended that the appel- 
lant is only a co-owner who could sue 
only for partition and not for injunction. 

3. The purchase of the suit property 
under Ex. B-5 by Mutha Gowder (P. W. 1) 
and Boja Gowder and the execution of 
Ex. A-1 by P. W. 1 and Boja Gowder’s 
eldest son (D. W. 1) were admitted before 
the learned Subordinate Judge who tried 
the suit. The responden: (D. W. 4) ob- 
jected to the admission of Ex. A-1 in evi- 
dence for want of stamp and registration. 
But the learned Subordinate Judge, how- 
ever, admitted it in evidence and con- 
sidered only the question of its admissibi- 
lity for want of registraticn. He found 
that P. W. 1 and D. W. 1 had not executed 
any arbitration muchalika in favour of 
their friends who acted as panchayatdars 
and that Ex. A-1 was neither an award 
nor a partition deed, but only a memoran- 
dum or list of a previously accomplished 
partition which had been acted upon and 
was admissible in evidence and that the 
suit property fall to the skare of P. W.1 
in that partition and the appellant became 
the owner of the suit property by virtue 
of the gift under Ex. A-4. He also found 
that the appellant was in vossession and 
decreed the suit as prayed for with costs. 

4. But, on appeal, the learned Addi- 
tional District Judge found that in - the 
prior suit, O: S. No. 59 of 1961, filed by 
D. W. 1 against P. W. 1 and another for 
including his name as a sharer to a moiety 
of the share taken in the name of P. W. 1 
in 'N. M. T. Transport’? on the basis of an 
agreement dated 1-12-1957, P. W. 1 denied 
any agreement dated 1-12-1957 and that 
it was, therefore, not open to P. W. 1 to 
base any claim on Ex. A-1 subsequently. 
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He further found that the partitiom of the 
partnership assets cn dissolution. of the 
partnership of P. W. 1 and Di W. Ts 
father was made only under Ex. A-I and 
that Ex. A-I is a partition deed requiring 
registration and that it could not be ad- 
mitted in evidence for want of registra- 
tion. He found that the appellant had 
not proved her exclusive title to the suit 
Property and her exclusive possession 
thereof and that, on the other hand, the 
respondent had proved her title to a half 
share and her possession of the property 
ag a co-owner. On these findings he 
allowed the appeal with costs throughout. 
5. The suit property called “Aravan- 
kadu Building” forms Item 4 in Ex. A-1 
which is to the effect that P. W. 1 should 
take it and pay Rs. 5,000/- to D. W. L 
Pallivasai Veedu, forming Item 3 in Exhi- 
bit A-I, should go according ta it, to 
D. W. 1 who should. pay Rs. 2,000- to 
P. W. t for taking it. D. W. E Ras admit- 
ted that he had subsequently sold away 
this property to a third party under Exht- 
bit A-2 dated 28-5-1960. Exhibit A-F is 
to the effect that some other properties 
would have to be divided in moieties sub- 
sequently. Therefore, if there had been 
a partition between P. W. 1 and D, W. 1, 
who is stated to have represented his 
father in the partition, of the assets of 
the dissolved firm ‘Mutha Gowder & Com- 
pany’ and Ex. A-1 is admissible in evi- 
dence, it would be clear that P: W. I 
would have had exclusive title to the suit 
property before he gifted it to the appel- 
lant under Ex. A-4 dated 15-12-1965. 
[The Discussion of facts is omitted— 
Ed. ] 
x x x x x 
6. Exhibit B-7 would not amount to 
any admission of the respandent’s posses- 
sion of the suit preperty. Under the cir- 
cumstances, the finding of the learned 
Additional District Judge that the appel- 


_lant had not proved her exclusive posses» 


Sion of the suit property is not at all ac- 
ceptable. I agree with the learned Sub- 
ordinate Judge and find that the appel- 
lant was in possession of the suit pro~ 
perty on the date of the suit. 

7. The suit property had been pur- 
chased under Ex. B-5 dated 8-12-1944 by 
P. W. 1 and D. W. 1’s father, Boja Gow- 
der, who indisputably, were partners of 
Mutha Gowder & Company at that time. 
The evidence of P. W. T that. the partner- 
ship properties were divided subsequent 
to the dissolution of the partnership after 
the death of Boja Gowder om I-12-1957 


has not been challenged in eross-exami-« 


j 


my 
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nation. The respcndent bas not disputed 
the allegation in the plaint that Boja 
Gowder died early in 1957. The partition 
‘was, therefore. between P.W. 1, one of 


` the partners of the dissolved firm and 
DW. 1, the eldest son of the 
cessed partner. This is also made clear by 


other de- 


Ex, A-i which rezds: 
J. P. Mutthakavudar & Company 


(1) J. P. Mutthakavudar (2) J. Urach 
Boja: Kavudarukkhaka Avar Kumarar 
J. P. Lusanan Naanggal Muvarum Sairn- 
dhu Bakam Piritthuk-konda Vibarangkal 
Pin-Varumaru 
x x x x 


The evidence of P. W. 1 is only to ‘the 
effect that at the instance of the Pancha- 
yatdars he and D. W. 1 got the assets of 
the dissolved firm divided and not that 
the panchayatdars themselves effected the 
division and he and D. W. 1 accepted the 
same, As already stated, P. W. 1 has ad- 
mitted in his evidence that the partition 
was effected only on 1-12-1957 and that 
there is no other document evidencing the 
partition except Ex. A-1. No doubt, the 
evidence of D. W. 1 shows that he and 
P. W. 1 put their signatures under each 
item after a settlement was reached in 
regard fhereto by discussion. But it is 
not possible to infer that the partition of 
the assets of the dissolved firm was prior 
in voint of time and dissociated in any- 
way from Ex. A-l. As regards the suit 
‘property and Pallivasal Veedu it is stated 
in Ex. A-1 that D. W. T should take Pal- 
livasal Veedu and pay Rs. 2,000/- to 
P. W. 1 and that P. W. 1 should take the 
suit property and ‘pay Rs. 5,060/- to 
D. W. 1. Therefore, I agree with the 
learned Additional District Judge that the 
partition has been effected only under 
Ex. A-1 and that it required registration 
as a partition deed if tt did not relate to 
the division of the assets of the dissolved 
firm between a partner and the repre- 
sentative of the deceased partner. 


8. The learned counsel for the appel- 
lant submitted that Ex. A-1 is only a list 
of a previously accomplished partition 
and that it does not require registration. 
In this connection he relied upon the de- 
<isicn of the Privy Council in Bageshwari 
Charan v. Jagarnath Kurai, ATR 1932 PC 
$5, where it observed: (at p. 57) 

“In the case of Jiwan Ali Beg v. Basa 
Mal, (1886) ILR 9 All 108 the head-note. 
accurately sets forth one of the points in 
the case: 

‘The instrument to come within S. 17 
(>), Registration Act (3 of 1877), must in 
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itself purport or ' operate to create, de- 
clare, assign, limit: or extinguish some 
right, title or interest of the value of 
Rs. 100/- or upwards in immovable pro- 
perty. 

Then in the case of Runganayaki Ammal 
v. Virupakshee Rao Naidu, AIR 1923 Mad 
621 the learned Judge in the High Court 
expressly cites the words of West, J., in 
Krishnaji’s ease (1880) ILR 5 Bom 232 
and in the case of Baldeo Singh v. Udal 
Singh, AIR 1921 All 248 precisely the | 
same thing. is done. ` l 

Their Lordships have no doubt that this 

track of decision is right. Though the 
word ‘declare’ might be given a wider 
meaning, they are satisfied that the view 
originally taken by West, J. is right. The 
distinction is between a mere recital of a 
fact and something which in itself creates 
a title: The distinction has been acted on 
in cases connected with mortgages de- 
posit of documents of title ... : 
In the present case the statement: in ‘the 
petition of the respondent did not create 
any right in the Thakur. It merely ac- 
knowledged as a fact that such right was 
his. There was therefore no necessity for 
registration.” 


The question in that” case was whether a 
particular statement in a petition signed 
by the maker amounted to an acknow- 
ledgment of liability within the meaning 
of S. 19 of the Lim. Act. This decision 
wili not help the appellant. having regard 
to the fact that the lower appellate court 
found, and I agree with it, that the parti- 
tion was effected only under Ex. A-1 and 
that it is not a list of properties which 
had been previously divided. 


9. The other decision relied on by the 
learned counsel for the appellant is of the 
Supreme Court in Nachiappa v. Subra- 
maniam, AIR 1960 SC 307. There it is 
observed: 

“In Sakharam Krishnaji v. Madan Kri- 
shnaji, ((1880) ILR 5 Bom 232) West J. 
had observed that the word ‘declare’ in 
S. 17 (1) (b) is placed along with ‘create’, 
‘assign’, ‘limit’ or ‘extinguish’ a right, 
title or interest, and these words imply a 
definite change of legal relation to the 
property by an expression of will em- 
bodied in the document referred to, and 
had added that he thought that is equal- 
ly the case with the word ‘declare’. On 
the other hand certain other decisions 
had construed the word ‘declare’ liberal- 
ly in a very wide sense and it was on 
those decisions that the objection against 
admissibility of the petition was founded. 
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In- repelling the objection Lord Dunedin 
observed that ‘theugh the word “declare” 
might be given a wider meaning they are 
satisfied that the view originally taken by 
West J. is right. The distinction is be- 
tween a mere recital of fact and some- 
thing which in itself creates a title’.” 
This decision also will not help the appel- 
lant, as there is no- partition dissociated 
from Ex. A-1 in point of time. 

10. The third decision relied on by the 
learned counsel for the appellant is of the 
Supreme. Court in Kashinathasa v. Nar- 
singsa,- AIR 1961 SC 1077. 
observed :. 

“The records made by the Panchas 

were -documents which merely acknow- 
ledged partitions already made and were 
not by law required to be registered. „On 
a perusal of Ex. 456-A which is a transla- 
tion of the Tippan Book-in which are re- 
corded the decisions which are signed by 
the parties, it is evident that the Panchas 
were merely recording what had been ac- 
tually divided and-they.were not seeking 
to set out.their decisions relating to divi- 
sion. of property to be made.” . 
This decision also would not apply to the 
facts of the present case where the pan- 
chayatdars appear to have merely advised 
P. W. 1 and D. W. 1-to have the assets 
of the dissolved firm divided and had not 
themselves actually divided the same 
there was no prior partition. 


11. “The learned zounsel for the appel- 
lant submitted that. Ex. A~1 is-only. a list 
showing. the division of. the assets of the 
dissolved. firm between a partner and the 
representative of the deceased partner, 
having regard to the provisions of S. 22 
of the Indian Partnership Act, which lay 
down that where land or any beneficial 
interest therein has become partnership 
property, it shall, unless the contrary 
intention appears, be treated, as between 
the partners including the representatives 
of a deceased partner and also as be- 
tween the heirs of a deceased partner and 
his executors cr administrators, as per- 
sonal or movable and not real or heri- 
table estate. Having regard to the fact 
that the suit property had been purchased 
by P. W. 1 and D. W. 1’s father Boja 
Gowder under Ex. B-5 on 8-12-1944 when 
they were partners of 'Mutha Gowder and 
Company’, and it ig seen from not only 
Ex. A-1 but also from the evidence of 
P. W. 1 and D. W. 1 that even this item 
of property had been divided between 
them after the death of Boja, Gowder 


which had taken place subsequent to the 


dissolution of the firm, the suit property 
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must have been a partnership. asset. 
Therefore, it is not possible to: agree with 
the learned-counsel for .the respondent 
that it was not an asset of ine dissolved 
firm. . . > 

12. The learned counsel . for. the res- 
pondent relied upon a decision of a Bench 
of this Court in Ramappa v. Thirumal- 
appa, AIR 1939 Mad, 884. where it is ob- 
served: F 

“When allotting on a dissolution what 
remains after making provision for the 
firm’s debts and the remaining assets in- 
clude immovable properties, it does not 
follow that the partners will take the im- 


movable properties in equal shares, even 


if they had equal rights in the partner- 
ship. What. each partner receives will de- 
pend on the circumstances and the nature 


of the assets which remain for division. A - 


partner, for instance, may have over- 
drawn. his account and disentitled him- 
self to equal rights, but it might have 
been otherwise. Ex A was drawn up and 
Signed in order that the post. dissolution 
rights should be declared and placed be- 
yond dispute. In our opinion the declara- 
tion clearly falls within S. 17, Registra- 
tion Act, which means that the document 
cannot now be admitted in evidence (by 
reason of non-registration). a 


-This decision is referred to in the decision 


of the Supreme Court in Narayanappa v. 
Bhaskara Krishnappa, AIR 1966 SC 1300 
which will be referred to presently and 
though not specifically dissented from, 
must, in my opinion, be deemed to have 
been dissented from. In that decision a 
different view has been expressed by the 
Supreme Court. 

13. The next decision relied on by the 
learned counsel for the respondent is of 
the Supreme Court in ‘Ratan Lal v. Pur- 
shottam, AIR 1974 SC 1066 where the 
partners of a firm fell out and agreed to 
refer their disputes to two arbitrators. The 
arbitrators gave an award which expres- 
ly made an exclusive allotment of the 
partnership assets, including the factory 
and liabilities, between the partners in 
consideration. of a sum of Rs. 17,000/- and 
another sum to the other on his renounce- 
ment of the right to share in the firm. 
So in express words the award purported 
to create rights in immovable property 
worth above Rs. 100/- in favour of the 
other partner and it has been held that 
it therefore required registration and was 
inadmissible in evidence for want of re- 
gistration. This decision. will not apply to 
the facts of the present case where there 
is no award of the arbitrators’ and all the 


A. I. R.. 


1977 ~- 


assets of the dissolved firm -had ‘not been 
transferred to one of the partners on pay- 
ment of any money to the share of the 


other partner or his representative. A 


Full Bench of the Andhra Pradesh High 
Court expressed the following view in A. 
Narayanappa: v. iB Krishtappa, ATR 1959 
AP 380.:— i 

‘In determining whether haori oa 
shares of partnerships which hold’ 
movable property among other assets, ond 
quire registration the Court must be in- 
fluenced by the policy of the. Partnership 
Act. The legal concéption of the share of 
a partner in.a partnership cannot be es- 
sessed in our opinion by reference to the 
poss h‘lity of his yetting a share in the 
immovable property ‘possessed by ‘the 
partnership, for his getting a share in: the 
immovable property is only an uncertain 
factor... . The interest of a part- 
ner jn partnership assets cannot be re- 
garded as a right or interest in’ immov- 
able property within the meaning of S. 17 
(1) (b) of the Registration Act.” 

‘After the expression of this view by the 
Full Bench, the learned Judge who dis- 
posed of the second appeal observed: 

"The Full Bench has held that the inte- 
rest of a partner in partnership assets 
cannot be regarded as a right or interest 
in immovable property within the mean- 
ing of S. 17 (1) (b) of the Registration 
Act. It follows that in so far as there is 
a relinquishment of their interest in the 
suit firm by the plaintiffs and defendants 
10 to 12 who executed Ex. B-18, the 
document does not require registration.” 
In Narayanappa v. Bhaskara Krishnappa, 
AIR 1966 SC 1300 which arose out of that 
decision, the Supreme Court has observ- 
ed: 

“While it is true that the position so far 
as third persons are concerned would be 
different it may be pointed out that in 
Forbes v. Stevan, (1870) 10 Eq 178. James 
V. C. has, as quoted by. the learned Judge, 
said: ‘It has long been the settled law of 
this Court that real estate bought or ac- 
quired by a partnership for partnership 
purposes (in the absence of some control- 
ling agreement or direction to the con- 
trary) is, as between the partners, and as 
between the real and personal represen- 
tatives of a partner deceased, personal 
property and devolves and is distribut- 
able and applicable as personal estate 
and as legal assets.” 

In the subsequent decision in Commr. 
of I-T., West Bengal, Calcutta v. Juggi- 
lal Kumalapet, AIR 1967 SC 401, me ue 
. preme Court has observed : i 
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"The deed of Reliquishment in this case 
was in respect of the individual interest 
of the three Singhania Brothers in the 
assets of the Partnership firm in favour 
of- the Kamala Tewn Trust, and conse- 
quently, did: not require registration, even 
though the assets of the partnership firm 
included immovable property, and. was 
valid without. registration. As.a result of 
this deed, all the assets of the partnership 
vested. in the new partners of the firm.” 

-14. The partition .of the partnership 
assets of the dissolved firm in the present 
case. was between P. W. 1, a partner, and 
D. W. 1, the representative of a deceased 
partner, and not between a. partner and 
any third party, S. 22 of the Partnership 
Act would, therefore, apply. . The afore- 
Said two decisions of the Supreme Court, 
as well as the opinion of the Full Bench 
of the Andhra Pradesh High Court, refer- 
red to above, lay down that in such a case 
the record, evidencing the division of the 
assets of the firm cannot be treated as re- 
lating to immovable properties even if 
they .concerned such properties but must 
be regarded as personal: astate and as 
legal assets, Therefore, I agree with thé 
learned counsel for the appellant that 
Ex. A-l is a record showing the division 
of the assets of a dissolved firm and that 
S. 22 of the Partnership Act applies and 
that it does not require registration.. 


15. The appellant had not raised this 
point in her original memorandum of 
grounds of second appeal and had there- 
fore filed C: M. P. No. 493 of 1976. The 
point raised in this additional ground is 
one of law and can be raised at any time. 
The petition is therefore allowed 


16. The learned counsel for the res- 
pondent submitted that Ex.. A-1 can be 
construed even as a deed of partition and 
has to be stamped as such, having regard 
to 5. 6 of the Indian Stamp Act and that 
since objection had been taken to the 
admissibility of that document in. evi- 
dence, it could not be admitted for want 
of stamp. Section 8 of the Indian Stamp 
Act reads thus :-— 

“Subject to the provisions of the ast 
preceding section an instrument so fram- 
€d as to come within two or more of the 
descriptions in Sch. I, shall, where the 
duties chargeable thereunder are diffe- 
rent, be chargeable only with the highest 


of such duties: 


Provided that nothing in this Act con- 
tained shall: render chargeable with duty 
exceeding Four rupees fifty naye paise a 


‘counterpart or duplicate of any instru- 
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ment chargeable with duty and in respect 
of which the proper duty has been paid.” 
The learned Subordinate Judge has, no 
doubt, stated in para. 7 of his judgment 
that exception was taken to the admis- 
sion. of Ex. A-1 in evidence on the ground 
that it was a partition deed or an award 
and was inadmissible in evidence for 
want of stamp and registration. The re- 
cord shows that Ex. A-1 had however, 
been admitted in evidence, and the 
learned Subordinate Judge, who had. not 
admitted it in the evidence subject to the 
question of its admissibility being consi- 
dered later, has considered cnly the ques- 
tion of its inadmissibility in evidence for 
want of registration, The ‘earned Addi- 
tional District Judge has erred in think- 
ing that the trial Court had admitted 
Ex. A-1 subject to the determination of 
the question of its admissibility for want 
of stamp. The Privy Council has observ- 
ed in Gopal Das v. Sri Thakurji, AIR 1943 
PC 83: 

“The endorsement ‘admitted against the 

plaintiffs’ is in the form generally em- 
ployed by the trial Judge under O. 13, 
R. 4 for documents tendered by the de- 
fendants just as the plaintiffs’ documents 
are marked ‘admitted against the defen- 
dant’. The endorsement means that the 
document is admitted in evidence as 
proved. Where the objection to be taken 
is not that the document is in itself in- 
admissible but that the mode of proof 
put forward is irregular or insufficient it 
is essential tha: the objeztion should be 
taken at the trial before the document is 
marked as an exhibit and admitted to the 
record. A party cannot lie by until the 
case comes before a Court of appeal and 
then complain for the first time of the 
mode of proof. A strictly formal proof 
might or might not have been forth- 
coming had it been insisted on at the 
trial.” 
The respondent had not insisted on Exhi- 
bit A-1 being admitted in evidence sub- 
ject to the question of its admissibility 
for want of stamp and registration being 
considered subsequently by the trial 
Court and she cannot, therefore, complain 
about its admissibility for want of stamp 
even if it requires any stamp. The Su- 
preme Court has observed in Kashinathsa 
v. Narsingsa, AIR 1961 SZ 1077, referred 
to above, that “the documents were ad- 
mitted in evidence by the trial Court and 
no question of admissibility of those docu- 
ments can be raised at a later stage of 
the suit or in appeal”. Section 36 of the 
Stamp Act lays down: 
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"Where an instrument has been admit- 

ted in evidence, such admission shall not, 
except as provided in S. 61, be called in 
question at any stage of the same suit or 
proceeding on ground that the instrument 
has not been duly stamped.” 
Section 61 provides for revision by the 
appellate Court of certain decisions of 
Court regarding the sufficiency of stamps, 
of its own motion or on the application 
of the Collector. Therefore, I agree with 
the learned counsel for the appellant that 
it is not open to the respondent to contend 
at this stage that Ex. A-I is inadmissible 
in evidence for want of stamp, even if it 
required any stamp, as it has already 
been admitted in evidence by the trial 
Court. 


17. There is evidence to show that 
O. S. No. 59 of 1961 had been filed by 
D. W.-1 against P. W. 1 and another for 
the inclusion of his name as a Sharer in 
“N. M. T. Transports” on the basis of an 


agreement dated 1-12-1957. Exhibit A-1- 


had not been produced in that suit and 
P. W. 1 had denied the existence of any 
agreement dated 1-12-1957 between them. 
Now P. W. 1 has admitted that there is 
no other agreement dated 1-12-1957 be- 
sides Ex. A-l. The learned Additional 
District Judge had, therefore, inferred 
that the agreement dated 1-12-1957 in- 
volved in O. S5. No. 59 of 1961 must be 
only Ex. A-1, and he has observed in 
para, 6 of his judgment that it is no more 
open to P. W. 1 to rest any claim on the 
foot of the transaction evidenced by Exhi- 
bit A-1. The respondent had not raised 
any plea of res judicata or estoppel as 
regards Ex. A-1 in her written statement. 
Therefore, the learned counsel for the ap- 
pellant relied upon the decision of the 
Privy Council in Pir Sidik Mahomade 
Shah v. Musammat Saran, 58 Mad LJ 7: 
(AIR 1930 PC 57 (1)) and that of the Su- 
preme Court in Bhagat Singh v. Jaswant 
Singh, AIR 1966 SC 1861 in which the 
said decision of the Privy Council is re- 
ferred to, and submitted that the learned 
Additional District Judge ought not to 
have gone into that question. The Privy 
Council has observed in that decision that 
“no amount of evidence could be looked 
into upon a plea which was never put for- 
ward” and following it, the Supreme 
Court has observed that “where a claim 
has been never made in the defence, no 
amount of evidence can be looked into 
upon a plea which was never put 
forward”. Therefore, I agree with the 
learned counsel for the appellant and 
hold that it was not open to the learned 
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Additional District Judge to go into the 
question and hold that it is no more open 
to P.W. 1 to rest any claim on Ext. A-1 
18. For the reasons mentioned above, 
J agree with the learned Subordinate Judge 
that Ex. A-1 does not require registration, 
though for another reason, and that tke 
appellant has title to the suit property 
and was in possession thereof on the daze 
of the suit and is entitled to the declara- 
tion and injunction. The second appeal 
is therefore, allowed with costs through- 
out, No leave. 
Appeal allowei. 
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Fathima Bivi and others, Appellants v. 
Sadhakatalla and others, Respondents. 


Second Appeal No. 282 of 1973 and 
Memo of Objections, D/- 27-1-1976.* 
- (A) Mohammedan Law — Guardian — 
Right to transfer minor’s property — 
Sale of minor children’s share in im- 
movable property by their mother is void. 

Mother is not de jure guardian under 
Mohammedan Law and therefore has no 
right to sell the interest of her mincr 
children in an immovable property and 
such transaction is not merely voidable 
but void. (Para 3} 

(B) Specific Relief Act (1963), S. 33 — 
Void sale of minor’s property by guardian 
— Sale proceeds applied to discharge 
debts of the estate — Suit by minor fc 
his share — Right to share held cond-- 
tional on his paying proportionate share 


` of the discharged debt. 


It is not open to a person to claim the 
asset of the estate and at the same time 
repudiate the liability of the estate. 
Therefore when persons seek. to recover 
their share of property, sold under a voii 
sale and when the sale proceeds are ap- 
plied for the discharge of the debts of the 
estate, it would be open to the Court in 
view of S. 33 to call upon the person, =t 
whose instance the sale deed was cancel 
led, to pay their proportionate share cf 
the debts discharged. (Case law discussedn. 

na (Para €} 

Cases Referred: Chronological Parzs 
AIR 1956 Mad 368: 1956-1 Mad LJ 307 
: 3,4,35 


*(Against decree of Sub. J., Dindigul in 
A. S. No. 173 of 1969}. 
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AIR 1952 SC 358:1952 SCR 1113 3,5,6 
AIR 1931 Mad 468:33 Mad LW 312 4 
AIR 1926 Lah 170:ILR (1925) 7 Lah 35 

| . 4,5 
AIR 1918 PC 11:45 Ind App 73 5 
(1912) 39 Ind App 49: ILR 34 Ali 213 (PC) 


JUDGMENT :— Defendants 1 to 3 and 
5 to 9 in O. S. No. 351 of 1967 on the file 
of the Court of the District Munsif of 
Periyakulam who lost compietely before 
the trial court, but succeeded to some ex- 
tent before the first appellate court, are 
the appellants herein. Admittedly, the 
suit property belonged to one Sulthan 
Rowther, who died in February 1957. The 
lith defendant is the widow of the de- 
ceased, while the 12th and 13th defen- 
dants are the major sons of the deceased. 
The plaintiffs are also sons and daughter 
of the deceased, plaintiffs 2 and 3 being 
Minors. Under Ex. B-1 dated 27-7-1957, 
defendants 11 to 13 executed a sale deed 
of the sult property in favour of the pre- 
decessors-in-interest of the appeallants 
herein for Rs. 8,000, and in that sale deed 
the lith defendant acted as. guardian of 
the plaintiffs. The plaintiffs instituted 
the present suit for a declaration that 
they are entitled to their share in the suit 
property since the sale deed executed by 
the defendants 11 to 13 was not ‘binding 
on them. The suit was resisted on seve- 
ral grounds by the defendants and over- 
ruling the defence the learned District 
Munsif decreed the suit as prayed for 
and, on appeal preferred by the appel- 
lants therein, the learned Subordinate 
Judge of Dindigul while confirming the 
conclusion of the learned District Munsif 
made the right of the plaintiffs to obtain 
their share.jn the property conditional 
upon their paying their proportionate 
Share in the sum of Rs. 7,300 being the 
debts payable by their deceased father 
which debts were directed to be paid by 
the vendees under Ex. B-1 and actually 
Paid by them. The defendants 1 to 3 and 
5 to 9 have filed the present second appeal 
in so far as the court below held that 
Ex. B-1 sale deed was not binding on the 
plaintiffs. The plaintiffs in the suit have 
filed a memorandum of. cross-objections 
in so far as the learned Subordinate 
Judge directed them to pay their propor- 
tionate share of the sum of Rs. 7,300 be- 
ing the debts. payable by the deceased 
father which debts were discharged out 
of the sale proceeds under Ex. B-1. 

2 As far as the appeal itself is con- 
cerned, it can be disposed of very easily. 
As I pointed out already, it is the ilth 


216 Mad. [Prs. 2-5] 


defendant, the molher of the plaintiffs 
who acted as guardian of the plaintiffs in 
selling the suit property. It is settled law 
that the mother is not de jure guardian 
under Mohammedan Law and ‘therefore 
had’ no right to sell thé interest of her 
jminor children in en immovable property 
and such transaction is not merely void- 
able but totally void.. Therefore, the 
courts. below. were right in holding that 
the sale deed under Ex. B-1l' was not bind- 
ing on the plaintiffs herein so as to affect 
their shares in the suit property and 
therefore they were entitled to a decree 
for partition and separate possession of 
their share. Hence the second appeal 
fails and is dismissed, ~ l l 


3. The Memorandum oł cross-objec- 
tions, as pointed out already, raises the 
question as to whether the court could 
impose the condition referred to above, 
viz., the payment of the proportionate 
share of the debts of the father which 
were discharged out of the sale proceeds 
under Ex. B-l. as a condition precédent 
for obtaining possession of their share of 
the suit property. Mr. Srisailam, learned 
counsel for the respondents, contends that 
the learned Subordinate Judge purported 
to follow the Bench decision of this Court 
in Kadir Meeral Beevi v. Md. Koya, 1956-1 
Mad LJ 307: (AIR 1956 Mad 368) but that 
decision was arrived at by the Madras 
High Court without reference to the deci- 
sion of the Supreme Court in Md. Amin 
v. Vakil Ahmed, AIR 1952 SC 358, and 
therefore the decision of zhe Madras High 
Court relied on by the learned Subordi- 
nate Judge cannot be said to. be correct 
law. i 

4. Let us immediately menton one 
thing with regard to the fact as to the 
sum of-Rs. 7,300 out of the sale proceeds 
under Ex. B-1,. having been applied to- 
wards the discharge of the debts due by 
the deceased father of the plaintiffs. The 
learned Subordinate Judge has pointed 
out in the course o? his jidgment that the 
learned counsel for the plaintiffs them- 
selves- did not dispute the said. discharge 
of the debts out of the sale proceeds, and 
therefore the fact that out of the sale 
proceeds, under Ex. B-1, . the sum of 
Rs. 7,300 was applied towards the dis- 
Charge of the debts .of Sultan Rowther 
remaing uncontradicted and also estab- 
lished. The only question therefore that 
_ arises for consideration is whether the 
learned Subordinate Judge was right in 
law in calling upen the plaintiffs to pay 
their proportionate share of the debts. 


Fathima’ Bivi v. Sadhakatalla- (Ismail J.) 


‘Now ‘it is settled law that the burden is 
on the appellants to prove that the judg- 
ment appealed against is erroneous and 
this being second appeal the learned coun- 
sel for the respondent-plaintiffs will have 
to prove that the direction given by the 
Iéarned Subordinate Judge in this behalf 
is erroneous in’. law. As pointed out 
already, there is a direct decision of this 
court in Kadir Meeral Beevi v. Md. Koya, 
1956-1 Mad LJ 307: {AIR 1956 Mad -368) 
and that being a judgment of a ‘Bench of 
this court it is binding on me unless it-is 
established that that judgment is’ errone- 
ous either because of subsequent. everts 
or because of-having been overruled by 
the Supreme Court. That case also dealt 
with a mortgage -effected by the mother 
acting on behalf of her minor children. 
While holding that the mortgage was not 
binding on the minor-children, this court 
after referring to the decisions in Rangi- 
lahi v. Mahbublahi, ILR (1925) 7 Lah 35: 

(AIR 1926 Lah 170) and Abdul Majid 
Sahib v. Ramiza‘Bivi Sahiba, 33 Mad LW 
312: (AIR 1931 Mad 468) held that under 
S. 41 of the Specific Relief- Act, 1877, the 
Court had ample power to direct the 
plaintiffs who had come to court for set- 
ting aside the alienation to pay compen- 
sation to the other side or to restore the 
property which the other side had parted 
with pursuant to the transaction in ques- 
tion. It is this judgment of this court 
which has been followed by the learned 


‘Subordinate Judge in the present case. 


As a matter of fact, the judgment of this 


court reférred to above follows not mere- 


ly the decision of the Lahore High Court 
but also an earlier judgment of this court 
mentioned already. I am- confining my- 
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self only to the earlier judgment of this | 


court in Abdul Majid Saib v. Ramiza 
Bibi Sahiba, 33 Mad LW 312: (AIR 1931 
Mad 468) because that also dealt with the 


‘ease of a de facto guardian of Muslim 


minors disposing of the immovable pro- 


` perty of the Muslim minors. 


5. The only argument Mr. Srisailam 
put forward is that the decision of this 
court in Kadir Meeral Beevi v. Md. Koya, 
1956-1 Mad LJ 307: (AIR 1956 Mad 368) 


does not take note of the decision of the 


Supreme Court in Md. Amin v. Vakil 
Ahmed, AIR 1952 SC 358, and in support 
of his contention he relied on certain 
statements contained in Mullah’s ‘Princi- 
plec of Mahomedan Law’ by Hidayatullah, 
i7th Edn. as well as Tyabjis ‘Muslim 
‘Law’ 4th Edn. As far as Mullah’s ‘Princi- 
ples of Mahomedan Law’ 17th Edn. is 
coo at p. 343. reference has been 


= 


1977 

made to the decisions in Mata Din 
v. Ahmed Ali, . (1912) 39 - Ind AEP 
49 (PC); Rangalahi v. Mohbubalaxi 
ILR 7 Lah 35: (AIR 1926 Lah. 172) 
and Kadir Meeral Beevi v. Ma. 


Koya, 1956-1 Mad LJ. 307: (AIR 1956 Mad. 


368). After referring to these decisiors, 
in tnenotes it is stated,. “These decisions 
probably go too far, and may require rz- 
consideration.” This-statement does not 
indicate the direction in which the deci- 
sions had gone too far and on. what 
‘ground: they may require reconsideraticn. 
So. also in Tyabji’s ‘Muslim Law’ at p. 231 
the decision -of this court in Kadir Meeral 
Beevi v. Md. Koya, 1956-1 Mad LJ. 307: 
(AIR 1956 Mad 368) is referred to.and it 
is stated “when setting aside mortgaze 
executed by mother, court directed re- 
fund- of benefit to estate of minor (sub- 
mitzed-erronecus) (AIR 1952 SC 358 not 
cited)”.-. As pointed out already, the Eci- 
tor of the. 17th Edn. of Mullah’s ‘Princi- 
-ples of: Mohamedan Law’ ,does not indi- 


cate the reason for his opinion, while tae. 


Editor of Tyabji’s- Muslim Law, 4th Eda. 
Bives his reason as the decision in Wd. 
Amin.v. Vakil Ahamed, AIR 1952 SC 358 
not being cited in the judgment of this 
court in Kadir Meeral Beevi v. Md. Kora, 
1956-1 Mad LJ 307: (AIR 1956 Mad 3€8) 
I am of the opinion that the failure to cte 
Md, Amin v. Vakil Ahamed, AIR 1952 SC 
358, does not in any way affect the vali- 
dity ‘of the decision of this court in Kadir 
Meeral Beevi v. Md. Koya, 1956-1 Mad 
LJ 307: (AIR 1956 Mad 368). . A perusal 
of the judgment of the Supreme Court in 
Md. Amin v. Vakil Ahamad, AIR 1952 SC 
- 358, will show that it simply followed the 
principles laid down by the, Privy .Coum- 
cil in Imambandi v. Haji Mutsaddi, 45 Ind 
App 73: (AIR- 1918 PC 11)... Apart from 
the principles so laid down by the Privy 
Council being followed,. the Supreme 
-Court in that case has not added ary- 
‘thing more..-In.Kadir Meeral Beevi v. 
Md. Koya, 1956-1 Mad LJ 307: (AIR 1°56 
Mad 368) reference has been made to fhe 
‘decision. of the Privy Council in Imam- 
bandi. v. Haji Mutsaddi, 45 Ind App 73: 

(AIR 1918-PC 11). Inasmuch as the Su- 
preme Court in Md. Amin v. Vakil Ahmad, 
AIR 1952 SC 358 merely followed the 
principles laid down in Imambandi v. Haji 
-Mutsaddi, 45 Ind App 73: (AIR 1918 >C 
11) the failure to refer to the decision of 


the Supreme Court in Kadir Meeral Bee- . 


-vi v. Md. Koya, 1956-1 Mad LJ 3C: 
(AIR 1956 Mad 368) separately will not 
constitute a ground for reconsideration of 
. the judgment of this court in Kadir Mee-al 


, Fathima Bivi vy Sadnakatalla (ismail J.) 
. Beevi v. Md. Koya, 1956-1 Mad LJ 307 : 
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(AIR 1956 Mad 368) Mr. Srisailam, 
learned counsel for the respondents ad- 
mitted. that apart from’ the above two 
statements contained in the two text books 
he has no other authority to show that the 
decision in Kadir Meeral Beevi v. Md. 
Koya, 1956-1 Mad LJ 307: {AIR 1956 Mad 
368) is erroneous. 

6. Independent of the above conside- 
ration, it may be mentioned that the de- 
cision of this court referred to already in 
so far as it directed the minor plaintiffs 
to pay proportionate ‘amount due to the 
mortgagee since the amount obtained 
under the mortgage was applied towards 
the discharge of the debts due by the 
father of the minors is supported by S. 41 
of the Specific Relief Act, 1877, now S. 33 
of the Specific Relief Act, 1963. These 


two sections clearly provide that when _ 


the court adjudges cancellation of instru- 


ment on the ground that it was void or 


voidable, it has got the power to call upon 
the plaintiffs at whose instance the instru- 
ment is adjudged void or voidable, to 
restore so far as may be any benefit 
which he may have received from the 
other party and to make any compensa- 
tion to him which justice may require. In 
the. present case, admittedly the plaintiffs 
inherited the estate of their father not 
only with’ regard to the assets but also 
with regard to their liabilities. Equally 
admittedly the sale proceeds obtained un- 
der Ex. B-1, were applied to the extent of 


‘Rs. 7300 towards discharge of the debts of 


their father-i.e, the debts of the estate. 
Therefore, it is not open to a person like 
the plaintiffs to claim the asset of the estate 
and at the same time to repudiate the 
liability of the estate. Hence, on the} 
ground ‘that their mother was not compe- 
tent to act as their guardian and dispose 
of the property, when they séek to re- 
cover their share of the property, cer- 
tainly they must pay their share of the 
liability because admittedly the sale pro-! 
ceeds were applied for the discharge of 
the debts of ‘the estate: As a matter of 
fact, a perusal of Ex. B-1 the sale deed 
executed by the mother and the other 


heirs shows that the suit property dealt 


with under Ex. B-1 was under an ‘othi’ 
created by the father of the minors in 
1955 for a sum of Rs. 5,000 and that was 
directed to be discharged by Ex. B~-l, sale 
deed. In addition, there were the debts 
of Sultan Rowther to the extent of 
Rs. 2.800 which had also been recited in 
Ex. B-l, sale - deed. Consequently, the 
respondents herein could not have re- 
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covered possession of the property with- 
out discharging the oth? and that ‘othi’ 
was discharged only because of the sale 
under Ex. B-1. This is yet another cir- 
cumstance for ‘holding that the respon- 
dents cannot recover possession of their 
share of the suit property without pay- 
ing their proportionate share of the liabi- 
lity. In fact, if the ‘othi’ had not been 
discharged by the sale of the property in 
question, the respondents would not be 
able to recover possession of the property 
without discharging the ‘oth? and they 
cannot be in a better position now when 
the said othi had been discharged by the 
sale of the property than they would have 
been, if the property had not been sold 
and the ‘othi’ hed nct been discharged and 
the said ‘othi’ was outstanding. It is clear 
that justice requires that the respondents 
herein should te directed to pay their 
` share of the liabilities of the estate of 
their father when they claim partition and 
separate possession of their share of the 
suit property on the ground that the sale 
under Ex. B-1 is void. Consequently, in- 
dependent of any other consideration, 
when the court is called upon to exercise 
the jurisdiction under the provisions of 
the Specific Relief Act, by cancelling -an 
instrument on the ground that the instru- 
ment is void or voidable, it certainly has 
got the power to give a direction which 
has been done in the present case and 
therefore the respondents-plaintiffs had 
not established that the direction given 
by the learned Subcrdinate Judge in this 
case was erroneous in law. It may be 
pertinent to point out here that the Su- 
preme Court in Md. Amin v. Vakil Aha- 
med, AIR 1952 SC 358 had no occasion to 
consider the provisions of S. 41 of the 
Specific Relief Act, 1877, corresponding to 
S. 33 of the Specific Relief Act, 1963 and 
therefore on this ground also the failure 
to refer to that decision of the Supreme 
Court by the Bench of this court in Kadir 
Meeral Beevi v. Md. Koya, 1956-1 Mad 
LJ 307: (AIR 1956 Mad 368) is not of any 
consequence whatever so as to call for a 
reconsideration of that judgment of this 
court, 
objections also fails and the same is dis- 
missed. There will be no order as to 
costs in either. No leave. 


hy 


Appeal dismissed 
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P. S.. KAILASAM, C. J. AND BALA- 
SUBRAMANYAN, J. 

Hajee Abdullah Sait, Appellant v. 
Mohandas and others, Respondents. 

A. A. O. No. 1 of 1976. D/- 15-6-1976." 

(A) Civil P. C. (1908), S. 47 — Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (1960), S. 10 — Objection to execu- 
tion of decree for possession — Can be 
raised even at execution stage, 

The jurisdiction of the Civil Court in 
maintaining a suit for possession against 
a tenant is not taken away because of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act. The Civil Court has 
ample jurisdiction but the remedy of the 
tenant is at the stage of execution when 


he can insist that under S. 10 of the 
Rent Control Act or similar provisions 


execution can only be in accordance with 
the provisions of the particular Act. In 
view of this, it cannot be contended that 
the question whether the decree could 
be executed or not should be raised at 
the stage of the trial of the civil pro- 
ceedings. It can be raised even at the 
execution stage. AIR 1949 Mad 765 and 
AIR 1961 SC 272, Applied. (Para 4) 

(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (1960), S. 10 (Before 
Amendment Act 23 of 1973) — “Tenant” 
— Legal representatives without status 
of tenant —- Cannot claim benefits of 


S. 10. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2229 q 
AIR 1961 SC 272 4 
AIR 1949 Mad 765 l 4 

‘Parasaran, for Appellant; Govind- 


swaminathan, for Respondents. 

P. S. KAILASAM, C. J.:— This appeal 
is filed against the order of the City Civil 
Court in C. M. P. No. 41 of 1975 (in O. S. 
No. 3023 of 1961), an application under 
S. 47 of Civil P. C. filed by the legal re- 
presentatives of the deceased judgment- 
debtor praying for an order that the 
decree in S. A. No. 83 of 1965 was not 
executable under S. 10 of the Tami! 
Nadu Buildings (Lease and Rent Con- 
trol) Act (Tamil Nadu Act 18 of 1960). 
The court accepted the contention’ and 
allowed the petition holding that the 
decree in the second appeal (S. A. No. 832 
of 1965) in favour of the appellant here- 


*(Against order of City Civil Court (10th 
Asst. J.) Madras D/- 3-5-1975.) 
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in was not executable. The decree-hold- 
er has now preferred this civil miscela- 
neous appeal, 


2 The only question that arises for 
consideration in the appeal is whether 
the respondents are tenants entitled to 
the benefits of S. 10 of Tamil Nadu Act 
18 of .1960. It is necessary to set out the 
relevant facts in this dispute between 
landlord and tenant which commenced in 
196i and has lasted for over fifteen years. 
On 20-2-1954 a lease deed was executed 
between the appellants father (land- 
lord) and K. D. Moorjani (tenant). On 
4-4-1961 the landlord terminated the 
tenancy and on 4-10-1961 the landlord 
filed O. S. No. 3023 of 1961 on the file of 
the III Assistant Judge, City Civil Court, 
Madras, for evicting the tenant, Moor- 
jani. On 30-11-1961 the suit was ‘decreed 
ex parte for possession..In pursuance of 
the ex parte decree the landlord took 
possession in execution of the decree in 
E. P. No. 210 of 1962. The next day. i. e., 
13-2-1962, the tenant filed a petition, I. A. 
No. 180 of 1962, for setting aside the ex 
parte decree. On 5-5-1962 I. A. No. 180 
of 1962 was dismissed. On 29-10-1962 the 
Principal Judge, City Civil Court. allow- 
ed the appeal filed by the tenant in 
C. M. A, No. 39 of 1962, set aside the ex 
parte decree and restored the suit. After 
the suit was restored and after fresh 
trial, the suit was decreed on 8-2-1964. 
On the same day an execution petition 
filed by the tenant for restitution was 
dismissed. After the suit was decreed, 
on 10-6-1964 an amendment was made to 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, withdrawing the 


exemption in the case of non- 
residential buildings and providing 
that all pending proceedings relat- 
ing to such buildings for which ex- 


emption was withdrawn shall abate. On 
8-12-1964 the Additional Judge, City 
Civil Court. allowed the appeal filed by 
the tenant in A. S. No. 130 of 1964 and 
dismissed the suit. He also ordered resti- 
tution of possessicn to the tenant. The 
tenant took redelivery of possession on 
23-2-1965. The landlord preferred an 
appeal (S. A. No. 83 of 1965) to this 
Court against the judgment in A. S. No. 
130 of 1964. While it was pending, on 
2-1-1967 Moorjani died and his legal re- 
presentatives were brought on record. 
On 10-12-1974 this Court allowed S. A. 
Nc. 83 of 1965 reversing the judgment 
in A. S. No. 130 of 1964 and restored the 


decree for possession in- O. S, 3023 of 
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1961. C. M. S. A. No. 4 of 1965 filed by 
the landlord against thè order directing 
restitution to the tenant was also allow- 
ed by this Court. The. petitions filed by 
the respondents for leave to appeal to 
the Supreme Court were dismissed on 
23-12-1974. The special leave petition to 
the Supreme Court also met with the 
same fate on 15-1-1975. The dispute now 
before us arises after this stage. 


3. In pursuance of the decree ob- 
tained in the second appeal, the landlord 
contemplated taking execution: proceed- 
ings. In order to forestall it, the respon- 
dents filed C. M. P. No. 7673 of 1974 
praying that, if the landlord filed any 
execution petition, they must be given 
notice and that execution must be stayed. 
The landlord filed a petition for execu- 
tion on 23-12-1974. On the .next day 
notice of the execution petition was 
given to the legal representatives of the 
tenant, and they filed C. M. P. No. 41 of 
1975 under S. 47 of the Code of Civil 
Procedure for a declaration that the de- 
cree was  inexecutable. The present 
order under appeal was passed by the 
executing court on 3-5-1975 holding that 
the decree was inexecutable on the 
ground that the respondents would be 
tenants within the meaning of the defini- 
tien of the term in the Amending Act 22 
of 1973. 


4. Various contentions were put fors 
ward by Mr. Parasaran, learned counsel 
for the appellant-landlord, questioning 
the correctness of the judgment of the 
lower court. He submitted that. if the 


, respondents had any valid objection to 


the execution of the decree for posses- 
sion, they ought to have raised it in the 
second appeal and that they should nol 
be allowed to raise it in the execution 
stage. The basis of this argument is that 
the executing court cannot go into the 
question as to whether a decree for pos- 
session is executable or not. In reply ta 
this contention, Mr. Govindswaminathan 
learned counsel for 'the respondents. re- 
ferred us to the decision of this Court in 
Muhammadunny v. Melepurakkal Unniri, 
(1949) 1 Mad LJ ‘452: (AIR 1949 Mad 
765) and that of the Supreme Court in 
B. V. Patankar v. C. G. Sastry, AIR 1961 
SC 272. These two decisions are clear 
authority for the position that the juris- 
diction of the Civil Court in maintaining 
a suit for possession against a tenant is 
not taken away because of the Rent 
Control Act and that the Civil Court has 
ample jurisdiction but the remedy of the 
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tenant is at the stage of execution when 
he can insist that under S. 10 of the Rent 
Control Act or similar provisions execu: 
tion can only be in accordance with the 


provisions of the particular Act. In this. 


vieW we. are unable to accept. the conten- 
tion of the learnéd counsel for the ap- 
pellant that the question whether the 
decree could be executed or not should 
be raised at the stage of the trial of the 
civil proceedings. ` 


om 


5. The more substantial pain raised 


by: the learned counsel for the appellant 
is that the respondents are not tenants 
in order-to:enable .them to. claim the 
benefits. of .S. 10 of the Act. Section 10 
(1), provides that a tenant shall not. be 
evicted whether in execution of a decree 
or otherwise except in accordance with 
the .provisions of that section or Ss. 14 to 


16. It is not disputed that, even. though . 


the. decree has been obtained in the Civil 
Court, it cannot be executed except in 
accordance with the provisions of. the 
Rent Control Act. But , before claiming 
the benefits of the Act the person’ séek- 


-ing relief should establish that he is a 
tenant. a 
6. In S. A. No. 83 of 1965, which 


arose out of O. S. No. 3023 of 1961 filed 
by the landlord in the City Civil Court 
for pessession, a Bench of this Court held 
that the legal representatives of Moor- 
jani, who died on 2-1-1967, were not ten- 
jants but were in the position of tres- 


jpassers. The Bench further held that the ` 


ilegal representatives of a statutory ten- 
ant had no personal right, 
could not put forward any | 
than that the deceased himself could 
have, that the statutory protection avail- 
able to Moorjani was personal to him. 
that it came to an end on his death and 
that his legal representatives could only 


be treated as trespassers. The Bench con-. 


strued the expression ‘tenant’ as it stood 
before the Amendment Act 23 of 1973. 


7. There is a clear finding that the 
legal representatives of Moorjani who 
died in 1967 do not have the status of a 
tenant, but are only trespassers. If -this 
finding is final, the legal representatives 


cannot resist the application for execu- 


tion filed by the landlord for possession. 


But the plea made by Mr. Govind Swami- ` 


nathan, learned counsel for the respon- 
dents, is that on the date when the judg- 
ment was rendered in the second appeal, 


the Amendment Act 23 of 1973 had comé® - 
into force and that. by- virtue ‘of that : 
representatives. 


amendment. -the legal © 
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that they. 
claim other. 


not their case that there has been 


A.I. -R a 
would be in the position of tenants and 
would. therefore be entitled. to 
raise the plea that they were tenants en- 
titled to the protection ofS. 10 of the 
Act. According to the learned counsel 
for the respondents all that is necessary 
for the respondents is to prove .that, on 
the date of the execution petition the 
respondents were tenants and that that 
requirement. was satisfied because of the 
Amendment Act 23 of 1973. We find. two 
impediments in the. way of the learned... 
counsel raising this plea. First of all, on 
the date of .the judgment the Amend- 
ment Act 23 of 1973:had come. into force. 
If, according to. the respondents, they 
were tenants by virtue of. the amend- 
ment and were entitled to the benefits 
of the Act, they ought to have made a 
specific plea. Haying. failed so to do, it 
is not open to them now to plead. ‘that 
the judgment is erroneous and that they 
are entitled to contend at the time of 
execution they are tenants. It was also 
submitted that there is a subsequent de- 
cision of the Supreme Court which has 
held that under . similar circumstances 
legal representatives will be tenants. 
But, as the judgment has - become final. 
between the parties, any subsequent de- 
cision would not enable the respondents 
to contend in execution proceedings that 
they are tenants. In this view, we do not 
deal with the judgment of the Supreme 
Court in Civil Appeal No. 884 of 1968: 

(AIR 1976 SC aa rendered on May a 
1976. 


8. The position T N is that the 
rights of the parties have been finally 


determined and the respondents havé' 
been declared to be, not statutory ten-: 
ants, but only trespassers. They are 


therefore not entitled to the benefits of 
S. 10 of the Act as they do , not satisfy 
the requirement that they should be ten- 
ants. It is not open to them to contend 
that the decision in the second appeal is 
erroneous, when their petition for leave 
to appeal against that judgment has been 
dismissed by the Supreme Court. It is 
any 
supervening legislation which has affect- 
ed the status of the parties enabling the - 
respondents to claim benefits under the 
Act as tenants. We therefore hold that 
the respondents are not entitled to resist 
the execution levied by the landlord. In 
this view, we allow the appeal and set 


' aside the order of the lower court. There 


will be no order as to costs.. 
9. After the judgment was delivered, 
Mr. Govind Swaminathan, learned -coun--. 


“she 
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sel ‘for the respondents, prayed for ‘stay 


óf -execution of the decree for a period: 


of two months to enable him to prefer 
an appeal to the Supreme Court. 
we were examining the question. of the 
powers of this Court to grant such sta} 
of execution, on behalf ‘of the respon- 
dents it was submitted that they would 


accept the judgment as final and would 


nct prefer any appeal; provided the land- 
lord gave them time till 31-12-1976 on 


‘which date they undertake to vacate the 


premises and hand over possession to th? 
landlord. Mr: Parasaran, learned counsel 


for the appellant-landlord. after consult-- 


ing his client, agreed to this course, In 
view of this specific understanding be- 
tween the parties, time is given to th3 
respondents till 31-12-1976 to vacate th> 
premises and’ deliver : possession -ta the 
landlord. o N 

= % Appeal allowed. 
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Nataraja - Iyer, Petitioner v. Nache-. 


rammal, Respondent. 
C. R. P. No. 2532 of 1974, D/- 20-4- 
1976. ae | 

Civil P. C, (1908), O. 5, R. 9 (1) and (2) 


— Service of summons by post: not suff- 
ciënt to sustain ex parte decree or: order” 


if the concerned party challenges tke 
service of summons and denies its re- 


ceipt — ‘May’ includes ‘may not’. but is 
also capable of meaning ‘must’ or ‘shall’ 
depending wpon. the context in which it 
is used — Duty of Court explained im 
interpreting statutes — (Interpretation of 
Statutes), of. 


It would appear from O.:-5. R. 9 (£3, 
C.P.C. that even though ‘summons is 
served by post, if the defendant dees not 
appear on the day fixed on the sum~ 
mons, the court has to direct that the 
summons shall be delivered or sent ło 
the proper officer to be served by him or 
one of his subordinates on the defendar.t: 
In the context in which the word ‘mas’ 
is ‘used, it has to be interpreted as ‘shal’ 
the word ‘may’ includes ‘may not’ but 
is also capable of meaning ‘must’ ər 
‘shall’ dépending upon the context in 
which it is used. Where a discretion is 
conZerred upon ‘the .Court coupled wiih 
an obligation the word ‘may’ denotes 


‘shall’. It is the duty of the courts in con- -` 
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struing a statute to give effect to the ih- 


tention of the Legislature. A literal mean- 


ing may defeat the object of the Legisla- 
ture. The word ‘may’ has-been used | by 
the Legislature in some cases as a mat- 
ter of pure conventional courtesy, 
though the word is intended to be man- 
datory in force. In order to intèrpret the 
legal import of the word ‘may’, the con- 
text in which the word is used and the 
background against which the word has 
been used and the purpose and the ad- 
vantage sought to be achieved have to be 
considered. - (Para -2). 


Obviously because the ccùrt ` has no 
control over the postman and there is 
every possibility of the summons or no- 
tice being served on a wrong pérson with 
the same namie, service’ of summons 
through the court again, if the defen- 
dant does not appear after the purported 


_ Service of summons by post, was déem- 


ed necessary and laid down in the afore- 
said rule. (Para 2) 


ORDER:— This is a civil revision peti- 
tion against.the order 
Principal District Munsif. Mayuram,. set- 


. ting aside the ex parte decree -passed in 


O. S. 201 of 1971 on a petition filed by 


the defendant and numbered as I. A. 


1041 of 1973. The decree was passed on 


1-6-1971. The petition to set aside. the. 


ex parte decree was filed on 30-12-1972 
contending that the petitioner was not 


served with summons and that she came. 


to know about the ex parte decree only 
on 14-12-1972. This petition was resist- 
ed by the plaintiff who contended inter 
alia’ that the defendant was served with 
summons by ‘post, that possession of the 
building in pursuance of the ex parte de- 
cree was also taken in execution pro- 
ceedings, and that, ‘therefore, the defen- 
dant should have been aware of the 
passing of the ex parte decree against 
her. The defendant contended that. no 


possession was delivered and that only. 


records have, been. created to make it 
appear that possession had been deliver- 
ed. Her contention was that she had been 
granted patta by the.Government for 
the suit site. The learned District Munsif 
found that only paper delivery had been 
made-and that the plaintiff had not prov- 
ed the service of summons.on. the defen- 
dant. -There is-no reason to differ from 
the- view of the learned District Munsif 
that delivery was recorded only on paper 
and that physical possession had not been 
given. The -evidence 


of the learned. 


adduced for. the. - 
delivery of possession- is-unconvincing. . 


- 
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The respondent (plaintiff) who was exa- 
mined as R.W. 1 in ‘the Court below, 
Was not in a position- to say whether or 
not the defendant continued to live in 
the suit house. On the other hand, the 
defendant, who examined herself as 
P.W. 1 and Nagappan who was examin- 
ed as P.W. 2 have proved that the defen- 
dant has been and is still living in tne 
suit house and that she has been living 
there uninterruptedly. Therefore, there 
is no doubt about the fact that in collu- 
sion with the Amin, records have. been 
created by the plaintiff to make it appear 
that possession was delivered, Hence, the 
defendant. would not have known about 
the passing of the ex parte decree unless 
summons had been served on her as con- 
tended by the plaintiff. The summons 
was sent to her by post. The defendant 
deposing as P.W. 1 has sworn that she 
has not received any summons or notice 
in connection with the suit. The alleged 
acknowledgment of the defendant has 
not been exhibited. The postman has not 


been examined to prove that he has 
served the summons on the defendart. 
Assuming that a postal acknowledg- 


ment purporting to be the acknowledg- 
ment of the service of the. summons on 
a woman called Nacharammal had . been 
returned to the Court, there is nothing 
to show that the person Nacharammal 
on whom the summons was served is the 
defendant in this case. 


2. As per O. 5, R. 9 (1) and (2), C.P.C., 
as it stands now, the service of sum- 
mons by post on a party does not appeer 
to be sufficient to confirm an.order pass- 
ed ex parte, if the concerned party cha-- 
lenges the service of summons by post 
and denies having received the same. 
Order 5, R. 9, C.P.C. as ‘amended on 
27-3-1963 is as follows:— 


9. (1) Whether the defendant resides mM 
India, whether within or without the 
jurisdiction of the Court in which the suit 
is instituted, the Court may direct the 
proper officer to cause a summons under 
this order to be addressed to the defen- 
dant at the place, where he ordinarily 
resides or carries on business or works 
for gain, and sent to him by registered 
post prepaid for acknowledgment. 

(2) Where the summons is returned 
unserved or the defendant does not ap- 
pear on the day, fixed in the summons. 
the court may direct that the summons 
shall be delivered or sent to the proper 
officer to be served by him or one of his 
subordinates on the defendant, 
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(3) The proper officer may be an offi- 
cer of a Court other than that in which 
the suit is instituted and where he is 
such an officer the summons may be sent 
to him by post or in such other manner 
as the Court may direct. © 

(4) Notwithstanding anything contain- 
ed in sub-cl. (1: where proceedings in 
Court are taken for: -> 

(1) issue of an injunction, or 

(2) punishment of a party for con- 
tempt of Court; or 


(3) bringing to sale any property in 
execution of a decree or order of Court, 
notices shall be served only in the man- 


ner provided for in sub-cl. (2).” 


It would appear from O. 5, R. 9 (2), 
C.P.C. that even though the summons is 
served by post, if the defendant does 
not appear on the day xed on the sum- 
mons, the Court has to direct that the 
summons shall be delivered or sent to 
the proper officer to be served by him 
or one of his subordinates on the defen- 
dant. In the context in which the. word 
‘may’ is used, it has to be interpreted as 
‘shall’. The word ‘may’ includes ‘may 
not’ but is also capable of meaning ‘must’ 
or ‘shall’, depending upon the context in 
which it is used. Where a discretion is 
conferred upon the Court coupled with 
an obligation, the word ‘may’ denotes 
‘shall’. It is the duty of the Courts in 
construing a statute to give effect to the 
intention of the Legislature. A literal 
meaning may defeat the object of the 
Legislature. The word ‘may’ has been 
used by the Legislature in some cases aS 
a matter of pure conventional courtesy, 
though the word is intended to be man-+ 
datory in force. in order to interpret the 
legal import of the word ‘may’, the con- 
text in which the word is used and the 
background agairst which the word has 
been used and the purpose and the ad- 
vantage sought to be achieved have to 
be considered. If the service of summons 
by post by itself, when acknowledgment 
is duly received, is to be deemed suffici- 
ent service, ‘the provision for the Court 
directing that the summons should be 
delivered or sent to the proper officer to 
be served by him or one of his subordi- 
nates on the defendant, if the defendant 
does not appear even after the summons 
is served, is wholly unnecessary and 
would not have been incorporated in 
O. 5. R. 9 (2), C.P.C. Obviously because 
the Court has no control over the post- 
man and there is every possibility of the 
summons or notice being served. on a 
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wrong person with the same name, ser- 


vice of summons through court again, if 
the defendant does not appear after the 
purported service of summons by post, 
was deemed necessary and-laid down in 
the aforesaid rule. “Where the defendant 
does not dispute having received the 
summons by post, no problem would 
arise. But where such dispute arises, ser- 
vice of summons by ‘post cannot be held 
to be sufficient to sustain an ex parte de- 
cree pr ex parte order. In these circum- 
stances, the order of the lower Court is 
confirmed and this petition is dismissec 
with costs, 

Revision petition dismissed. 
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RAMAPRASADA RAO AND RATNA- 
VEL PANDIAN, JJ. 


Sakku Bai Ammal, Appellant v. EB 
Babu Reddiar and others. Respondents. 

Appeal No. 622 of 1972, D/- 1-4-1976." 

Civil P. C. (1908), O. 6, R. 2 — Alter- 
native reliefs — Plaintif securing one 
two alternative reliefs —- Appeal seeking 
other relief — Not maintainable. 


As the choice of the reliefs is always 
with the plaintiff, who is the dominus 
litus in a litigation; he could seek fot 
more than one relief, seek for more than 
one independent relief or ask for alter- 
native reliefs, If he asks for the last af 
such reliefs, then he is placing the reliefs 
so sought for by him on a par with each 
other and if the Court trying the sub- 
ject-matter, grants him one relief. then 
it follows that he has the benefit of tha 
relief and he cannot throw overboard 
such a benefit with a design or motive or 
to further his’ own cause by seeking 
umbrage in an appellate Court and asx 
for the relief not granted to him, whic3 
he only asked for in the alternative. 


‘Alternative’ is an expression, which indi- 


cates a choice of the person and if thet 
choice is exercised by him, then he car- 
not afterwards blow hot and cold. and 
seek for reliefs as -he.desires by throwing 
overboard the benefits which he hes 
secured on a full trial in the trial Court. 
This would be encouraging the whims 
and fancies of a litigant. AIR 1971 SZ 
1238 and AIR 1951 Mad 282, Rel. on. | 

(Para 15) 


*(Against decree of Sub-J., Cuddalore in 
O. S. No. 65 of 1967.) `” 
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(R. Rao, J.) [Prs. 1-24 ` Mad. 223 
Cases Referred: Chronological Paras 
AIR 1971 SC 1238 13 
AIR 1952 Pat 476 10 
AIR 1951 Mad 282 14 
AIR 1946 Pat 231 o gp 
AIR 1937 Pat 428° - 9 
(1926) 2 KB 348:95 LJ KB 38 9 
AIR 1924 Cal 445 Eos 12 


RAMAPRASADA RAO, J.:—The plain- 
tiff in O. S. No. 65 of 1967 on the file of 
the Court of the Subordinate Judge oi 
Cuddalore, is the appellant. The plaintiff 
sued for specific performance of an agree- 
ment of sale contained in Ex. A~1 dated 
10-6-1965. Her case is that the first de- 
fendant, who is the father of defendants 
2 to 7. entered into such an agreement 
of sale to sell the suit properties for a 
sum and consideration of Rs. 18,502. 
Under. the said agreement, a sum of 
Rs. 8,001. was to be paid on the date of 
the registration of the agreement and 
the balance to be paid at the time of the 
registration of the sale deed. A period 
of two years for performance of the 
contract was provided for. The agreement 
also provided that in default by the first 
defendant to execute the agreement in 
terms thereof, the plaintiff would be 
entitled to enforce the agreement by a 
suit and also recover dameges from the 
first defendant. Expressly it was provid- 
ed that if the plaintiff committed default, 
she should forfeit a sum of Rs. 1,000 
from the sum of Rs. 8,001 and the balance 
should be paid back by her (him?) with 
interest to the plaintiff, A separate agree- 
ment Ex. A-5 was also entered into al- 
most contemporaneously with Ex. A-1 
with which we are not very much con- 
cerned in this case. According to the 
plaintiff, the first defendant defaulted. 
After causing the suit notice Ex. A-6 to 
be issued to the first defendant and on 
the first defendant repudiating his obli- 
gation under the agreement of sale, the 
plaintiff came to court. 


2. The case of the first defendant is. 
that the properties which are the subject- 
matter of the agreement of sale are 
joint family properties of defendants i 
to 7 and in that sense, the agreement 
entered into by him is not enforceable. 
He would also contend that much against 
his wish the plaintiff. incorporated a 
recital in Ex. A-1 that the properties are 
his self-acquired properties and also 
complained that the default clause was 
unconscionable and highly onerous. He 
would throw the. blame on the plaintiff 
as a party, who was initially unwilling 
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to implement the agreement and would 
state that the plaintiff has come up with 
this suit, since the properties have risen 
considerably in value. Defendants 2, 3 
and 6 to 11 adopted the written state- 
ment of the first defendant in respect of 
the nature of the suit properties and they 
would also add that the agreement is 
unenforceable. Defendants 4 and 5 re- 
mained ex parte. : 
-3. On the above material pleadings, 
the following issues were framed. 

"1. Whether the properties in Sche- 
dules A and B of the plaint schedule be- 
leng to the joint family of 1st defendant 
and his sons? ` 

2. Whether the suit agreement is not 
enforceable for all or for any of the rea- 
sons stated by the defendants? 

3. Whether the plaintiff is entitled to a 
decree for declaration of ist defendant’s 
title to the suit properties? | 

4. Whether plaintiff is entitled fo a 
decree for specific performance for sale 
of the A schedule properczies and for pos- 
session and for a security over the pro- 
perties in Schedule B of the plaint sche- 
dule as provided in the suit agreement? 


5. Whether defendants 2 and 95 are 
estopped from denying ist defendant’s 
title to the suit properties? 

6. Whether the lease alleged in. favour 
of defendants 3 to 11 is true and valid 
and binding on plaintiff? 

7. Whether defendants 8 to 11 are ten- 
ants within the meaning of the Madras 
Cultivating Tenants Protection Act? 

8. Whether in the event of the Court 
holding that ist defendant has no title 
to the suit properties plaintiff is entitled 
to recover the sum of Rs. 8,001 and inte- 
rest thereon with a charge on the suit 
properties and also Rs. 5,000 as damages 
as claimed in the plaint? 

9. To what relief is plaintiff entitled? 


4. The learned trial Judge gave a 
money decree in favour of the plaintiff 
for a sum of Rs. 8,001 with interest 
thereon at 6 per cent per annum from 
the date of Ex. A-5 till payment and 
also passed a decree in the sum of 
‘Rs. 5,500 by way of damages for breach 
of the contract committed by the first 
defendant. He effectively granted a relief 
to the plaintiff as desired by her. since 
in this suit itself the plaintiff sought 
alternative reliefs. either for specific per- 
formance of the contract as provided in 
Exs.. A-1 and_A-5 or in the alternative. 
for damages. - i : z gua 
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5. The suit having been -decreed in 
favour of the plaintiff in so far as the 
alternative relief was concerned, the 
plaintiff claims that she. is an aggrieved 
person and, therefore, has filed the pre- 
sent appeal stating that she ought to 
have been granted the relief for specifie 
performance of the contract. In effect, 
therefore, thiş appeal is by a party to 3 
litigation, who has succeeded in the trial 
Court. 


. 6. When the appeal was opened Mr. 


P. S. Ramachandran, learned counsel for 
the appellant. after taking us through 
the relative facts and merits of the case 
and particularly, after bringing to our 
notice the findings rendered by the trial 


Court in plaintiff's favour in the matter 


of the breach of the contract committed 
by the first defendant, would urge that 


‘in the circumstances, the plaintiff is en- 


titled to a decree for specific perform- 
ance and not to a decree for the alterna- 
tive relief for damages, which ‘the plain- 
tiff asked for in the action. At this stage 
he was confronted with the question 
whether such an appeal is maintainable 
at all. It was on this aspect of the case 
that this court was inclined initially to 
hear full arguments, and if the appeal is 
not competent, it would not be necessary 
to go into the merits of the case for a 
reappraisal of the same to find whether 
the plaintiff would be entitled to the 
other relief of specific performance ask- 
ed for by her. Mr. Venkateswara Rao, 
learned counsel for the respondents 
would also urge that the plaintiff having 
succeeded in the suit cannot: file an 
appeal against such a judgment and de- 


~ 


cree, since it would be virtually giving — 


a second opportunity to the plaintiff to 
get a relief which she cculd not get in 
the trial Court. though she would how- 
ever, persuade the Court below to accept 
the alternative relief sought for by her. 


“9. We- have heard counsel at length. 
In a civil litigation, the plaintiff is the 
dominus litus and it is for him to patter- 
nise his reliefs and ask for them. He has 
the liberty or indeed right to seek for 
more reliefs than one, one- being inde- 
pendent of the other. Sometimes a reliet 
asked for him may be a consequential 
one to the primary relief asked for by 
him. There are alSo cases in which liti- 
gants specifically ask for reliefs in the 
alternative. The grammatical meaning .of 
the expression ‘alternative reliefs’ is 
rather clear. Apart from the compelling 
provisions of certain statutes such as the 
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Specific Relief Act (Ss. 22 to 24 thereio) 
anc the C.P.C. O. H, R. 2 there are in- 
tances where ‘the architect of the liti- 
gation himself seeks for alternative 7e- 
liefs. In essence, therefore, that litigant 
would be content, if-one or the other of 
the alternative reliefs asked for by him 
is granted by Court. On his own volition, 
the plaintiff places such alternative ve- 
liefs on a par with each other and wren 
he comes to Court with a request that 
one or the other of.such claims could be 
granted to him after the cause is fully 
adjudicated upon. then he makes an 
election even at the threshold leav-ng 
entirely the grant of. one or the other of 
the reliefs to the Court, who is the u_ti- 
mate arbiter to decide whether the plain- 
tiff should be granted one or the other 


of the alternative reliefs. Reliefs in zhe ` 


nature of alternative reliefs are, there- 
fore, to be treated as reliefs placed in 
the same plane and sought for by zhe 
plaintiff as reliefs) which have equal 
force, the grant of one of which would 
suffice to satisfy the litigant, who has 
come to Court, for a relief. Having so 
elected at the threshold and left it to 
the decision of the Court to decide as to 
which one of the alternative reliefs coald 
be granted and having got one the plain- 
tiff cannot at any stage later of the suit 
such as the appellate stage to approbate 
and reprobate and seek -to resile from it 
to further his own purpose and inten- 
‘tions. The plaintiff has to make up his 
mind, when he comes to Court on 


tion is based to ask for a specific relief 
‘or more than one relief. Concurrently he 
can ask for- reliefs in the alternative akso. 
If he adopts the last course. then he can- 
not, after the grant of one such alterma- 
tive relief to him complain that he is 
still an aggrieved person who could 
carry the matter further to the higher 
hierarchy for the grant of that refief 
which was not given by the trial Court. 
‘8. In a case where. the litigant. seeks 
for such alternative reliefs and obtains 


one from the trial Court, the question is, | 


whether he could change. his mind afcer 
having prompted the Court to act in’ rhe 


manner he wanted and pretend as if- 


he is aggrieved or he has a compla_nt 
against the judgment of the trial Court 
and file an appeal against it. An appeal 
no doubt is a creature of statute. It is 
one. of the stages in the suit itself. There- 
fore, even the appellate Court is a_so 
bound to look into the pleadings to £p- 
preciate and understand the relief which 
1977 Mad./i5 VII G—30 
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zhe 
bundle ‘of facts on which the cause of ac- ` 


. decision in Bank of Behar 


- against 


_ the merits to a decree-against both 
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the parties to the litigation wanted from 
the Courts. Though the word ‘appeal’ 
has not been iron jacketed-in the shape 
of definition in the C.P.C., yet it has 
been always understood by Courts to 
mean “the removal of a cause from an. 
inferior to a superior Court for the pur- 
pose of testing the soundness of the deci- 
sion of the inferior Court”. It is also 


-well established that the party appealing 


must have been adversely affected by any 
determination made by the trial Court. 
If, therefore, these are the primary limbs 

which constitute an appeal in the com- 
monsense point of view, we are of the 
view that.a person. who sought for alter- 


“native reliefs. and who obtained one of 


such reliefs from the trial Court, cannot 
be said to be a party adversely affected 
by it, nor is he in a position from any 
reasonable point of view to take up the 


- decision of the trial Court to the higher 


Court in appeal for purposes of testing 
its correctness. What he wanted he got. 
He wanted one of two things. He got one 
out of them. But he suddenly changes 
his mind. wants to prefer ar appeal and 
convince the appellate Court that it 


` would be better if he gets the other re- 


lief. This would be giving a licence to 
litigants to change their boards from 
time to time according to their conveni- 
ences and advantages and press their re- 
liefs by taking matters which are con- 
venient to them, to the higher hierarchy 
so that they could persuade that higher 
Court to give them the relief not given 


.by the lower Court and. which relief he 


asked for only in the. alternative. 


9. Many decisions have been cited by 
Mr. P. S. Ramachandran on the one hand 
and Mr. Venkateswara Rao cn the other. 
But we do not think that on a closer exa- 
mination of the ratio in each of these 
cases, a principle that is now. sought to 
be propounded by Mr. P. S. Rama- 
chandran is to be found in any of those 
decided cases. He would rely upon -the 
‘y. Madhu- 
sudan Lal (AIR 1937 Pat 428). That was 
a case. where a relief’ was asked for 
= two defendants. The trial 
Court. granted a relief only against 
one. The plaintiff appealed against 
it stating that he was entitled = 
t a 
defendants. The plea that such an ap- 
peal: was incompetent was rightly nega- 
tived. The plaintifi who is the domineer- 
ing personality in a litigation, can, as we 
said,-ask for more reliefs than one, which 
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are independent of each other. So long 
as there is no scope fer one relief being 
telescoped with the other: or ‘being con- 
sequential to the other, they would be 
considered and treated as independent 
. and separate reliefs, If, therefore. the 
trial Court grants him one of such sepa- 
rate reliefs, then the plaintiff, in such 
cireumstances, can certainly be consider- 
ed as an aggrieved person, since he can 
complain that all the independent reliefs 
asked for by him have no- been granted. 
This. is the principle, which we find in 
Bank of Behar v. Madhusudan Lal (AIR 
1937 Pat 428). | 
10. The next decision relied on is 
Bariar Singh v.: Durga Gir (AIR 1952 Pat 
476). That was again a case where “the 
mertgagor came with a suit for redemp- 
tion and prayed for an alternative relief 
for damages, The latter relief was grant- 
ed. The Court held that he was not estop-. 
ped from filing an appeal for getting a 
decree for redemption. The facts in that 
case are found in the head-note. 


“Where certain holding is sold for 
default of rent and other charges by the 
usufructuary mortgagees and was in fact 
purchased by rehandars themselves, a 
Subsequent purchaser from rehandars; to 
whom the original rehan bond was hand- 
ed over and who could therefore see who 
was liable to pay the rent for the de- 
faut of which the holding had been sold. 
but who has made no enquiry as tc ‘the 
title of the transferor to the property in 
suit, cannot resist the claim of the mort- 
gegor, for redemption of the holding.” 
In the circumstances of this case, the 
relief for redemption is totally separable 
and distinct from the relief for damages. 
Though the plaintiff claimed them in the 
alternative, yet in substance and in effect 
the reliefs were treated as independent 
reliefs. It was, in those circumstances, 
the Court held that though the plaintiff 
in that case obtained a relief for dama- 
ges which was in the nature of an alter- 
native relief, yet he could seek for a de- 
cree for redemption, which was a dis- 
tinct relief asked for by him. 

11. The case under ` consideration is 
entirely different. 

‘12. In fact, a Division Bench of the 
Patna High Court in Amir Mahton v. 
Sheopujan Missir (ATR 1946 Pat 231), 
which had occasion to consider the prin- 
ciple behind the proposition that is being 
argued before us, expressed the view 
thus: ` , "= 

“It is doubtful: whether a general rule 
‘can be laid down that in all cases where 


` pressed that he would be satisfied 


an alternative relief has been granted, 
the plaintiff has no right of appeal for 
getting a decree for the other relief 
which he had claimed in the plaint.” 
That was a case where a party claimed 
recovery of possession of rehandar pro- 
perty or in the alternative a mortgage 
decree by sale of the rehandar property. 
He was, however, granted a simpie 
money . decree. In those circumstances, 
the Division Bench, having regard to th 
circumstances of that case said: 


“It cannot be said that he has succeed- 

ed in getting one of the two reliefs which 
he had claimed, as he bad not stated in 
the plaint that he would be satisfied with 
a simple money decree, Hence an appeai 
against the decree lies.” 
It is, therefore, clear that the. Division 
Bench of the Patna High Court did not 
lay down as a matter of course that an 
appeal would lie, even if a litigant suc- 
ceeded in securing-one of the alternative 
reliefs asked for by him; in so far as the 
other relief is concerned. We understand 
this decision as tô -mean that if what 
was granted to the litigant was totally 
different from that which he had asked 
either in the main.or in the alternative, 
then the appellate Court can competently 
Maintain an appeal against the decree, 
though the grant.prima facie serves the 
purpose of the plaint. While dealing with 
this case, the Division Bench of the 
Patna High Court distinguished a deci- 
Sion of the Division Bench of the Cal- 
cutta High Court in Reajuddin Patwari 
v. Abdul Jobbar (AIR 1924 Cal 4465). 
There the plaintiff preferred his -cross- 
objections and his claim therein was that 
he was entitled: to khas possession on the 
ground that the defendants were tres- 
passers, But in the alternative he made 
a claim under the Bengal Tenancy Act 
for assessment of fair and equitable rent 
and the trial Court granted him the lat- 
ter relief under the Act.. But in the 
eross-objections apparently, the plaintiff 
wanted the other relief for possession, 
which he sought for to be granted by the 
appellate Court. The. Division Bench ob- 
served thus: i 


“H seems to me that he is not entitled 
to say that he does not want that alter- 
native relief which has been granted to 
him, and that he desires to have the 
other relief which he claimed by way 
of ejectment. In effect, the plaintiff. ex- 
with 
either of the two prayers which he made 
in his plaint-and he succeeded in getting 
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one and, therefore. he has no real cause 
for complaint.” 


13. A reference in passing was mae 
by the appellant’s counsel to the deci- 
sion of- the Supreme Court in Ramesh 
Chandra v. Chuni Lal (AIR 1971 SC 
1238). Far from assisting the plaintif- 
appellant, in our view, this decision is 
against him. The Supreme Court after 
accepting the well known propositions to 
which we shall presently refer observ2d 
thus: 


“It is true that the appellant could not 
accept satisfaction of the decree of tre 
trial Court and yet prefer ar appeal 
against that decree. That may well have 
brought them within the principle that 
when the plaintiff has elected to proceed 
in some other manner than for specije 
performance he cannot ask for the latter 
relief. This is what Scrutton, L. J., said 
in Dexters Ltd. v. Hill Crest Oil Co. 
(Bradford) Ltd., (1926) 1 KB 348 at p. 353: 

“So, in my opinion, you cannot take 
the benefit of a judgment as being good 
and then appeal against it as being bad.” 

14. It was further observed: 


“It startles me to hear it argued that a 


person can say the judgment is wrong 
and at the same time accept payment 
under the judgment as being right. 


This illustrates the rule that a, par-y 

cannot approbate and reprobate at: the 
same time. These propositions are so well 
known that no possible exception can be 
taken to them.” 
To a query posed by us to Mr. P. 5. 
Ramachandran as to whether his client 
desires to take the benefit under the d2- 
cree, he answered in the affirmative. 
Therefore, this is a clear case where the 
plaintiff wants to keep the benefit grant- 
ed for himself and try, if possible, 70 
challenge the other portion of the judg- 
ment, which is prejudicial to him. This, 
he cannot. Well known authors, who, 
while interpreting the significance of 
alternative reliefs have also taken a 
similar view as that adopted by us. Po 
quote Mulla, 13th Edition, pages 421 and 
422: 


“Where however the plaintiff had sued ` 


for alternative reliefs and has been 
granted relief in respect of one such re- 
lief a question as to whether he can ap- 
peal against the decree, which has refus- 
ed the other relief, the trend of decision 
is that he cannot appeal.” 

In the AIR Commentaries on the C.P.C, 
Tth Edn. Vol. Il, page 2296, the authors 
observed as follows:— 
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“Where the plaintiff asks for one of 

two alternative reliefs and is granted 
one, he cannot in appeal contend that he 
should be given the other. relief.” 
To some extent the ratio in the decision — 
in Somasundaram v. Chidambaram (AIR 
1951 Mad 282) supports our view. There. - 
a Division Bench of our High Court, pre- 
sided over by Rajamannar C. J., stated 
thus: 


“It was open to the respondent to have 
abandoned his claim for specitic perform- 
ance and to have prayed for the alter- 
native relief only before the Court below. 
He certainly had the option of choosing 
one of the alternative claims, But he was 
evidently quite satisfied with pressing 
for the relief of specific performance and 
he did obtain that relief. Till his learned 
counsel began his argument before us 
there was no mentien that the respon- 
dent wanted the alternative relief in lieu 
of specific performance. No authority 
was cited to us that the appellate Court 
is bound to accede to this demand by the 
plaintiff even after the decree of the 
lower Court.” 


We may add that this was the case in 
which no alternative prayer was asked 
for’ at all. 


15. It is, therefore, clear fo us that 
as the chcice of the reliefs is always 
with the plaintiff, who is the dominus 
litus in a litigation, he could seek for 
more than one relief, seek for more than 
one independent relief or ask for alterna- 
tive reliefs. If he asks for the last of such 
reliefs, then he is placing the reliefs so 
sought for by him on a par with each 
other and if the Court trying the subject- 
matter grants him one relief. then it 
fellows that he has the benefit of the re- 
lief and he cannot throw over board such 
a benefit with a design or motive or to 
further his own cause by seeking um- 
brage in an appellate Court and ask for 
the relief not granted to him, which, as 
already stated, he only asked for in the 
alternative. ‘Alternative’ is an expression, 
of the person 
and if that choice is exercised by him, 
then he cannot afterwards blow hot and 
cold and seek for reliefs as he desires by 
throwing overboard the benefits which 
he has secured on a full trial in the trial 
Court. This would be encouraging, as we 
said, the whims and fancies of a litigant. 
We are, therefore, of the view that hav- 
ing regard to the trend of decisions here 
and elsewhere and on the basic reason-|_ 
able principle that a man cannot appro- 


_ 
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bate and reprobaie, 


this appeal is not 
maintainable. i 


16. In this ‘sense, it is not necessary 
. for us to go into the merits and Mr. 
Ramachandran has not taken us through 
such merits as ñe is also conscious that 
it is unnecessary for him to do so. As in 
‘our view, the appeal is inconipetent, it is 
dismissed on that ground, but there -will 
be no order as to costs in this appeal. 

. Appeal dismissed, 
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= KAILASAM, C. J. AND 
7 BALASUBRAHMANYAM, J. 


Munusamy Achari, Appellant v. Rajam- 
bal Ammal and others, Respondents. 


Letters Patent Appeal No, 56 of 1974, 
D/- 9-11-1976.* 

(A) Hindu Succession Act (1956), Ss. 8, 
l4 and 15 — Applicability — Last male 
holder dying intestate leaving . behind 
widow and daughter A — Death of A as 
. limited owner after coming into force of 
Act leaving behind son, daughter and 
children of deceased daughter — Deter- 


mination of heirs to her estate, (Hindu 
Law — Succession). 
The principle’ consistently followed 


under the earlier Hindu Law that on the 
death of the limited owner succession 
opens and would be decided on the basis 
that the last male owner cied on that day 
would equally apply even after the com- 
ing into force of the Hindu Succession Act. 
AIR 1974 SC 665, Foll.: (1974) 87 Mad LW 
254, Ref. to, (Para 14) 


G, the last male tholder, died intestate 
in 1927 leaving behind his widow P and 
a married daughter A. P died on 2-11- 
1946 and was in possession of her hus- 
band’s ‘properties till her death. <A died 
on 28-6-1958 leaving behind a daughter 
R and a son M who was in possession of 
the properties left by the last male ihol- 
der G from 2-11-1946 i.e. from date of 
P’s death. On 27-4-1970 R brought a suit 
for partition and possession of her one- 
third share in the properties left by the 
last male holder against her brother M 
and four children of her deceased sister, 
The main question for datermination on 
the Letters Patent Appeal was whether 
the succession to the estate on A’s death 


*(Asainst order of Ramanujam J., in S. A. 
No. 1368 of 1976, D/- 19-4-1976 (Mad)), 
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was to be determined under the textual 
Hindu Law or under the Hindu Succession 


Act, 1956 which had come into force be- | 


fore A’s death. i 


Held that as the daughter of the last 
male holder was entitled, on the death of 
his widow, to succeed to the estate, 
although as a limited owner, under the 


textual Hindu Law in force at that time. ° 


Her limited ownership, however, ripened 
Into that of a full owner under S. 14 of 
the Hindu Succession Act, 1956. And, 
when she died on 28-6-1958, there could 
be no doubt that S, 15 applied, and: her 
heirs had to be determined in accordance 
With the provisions of S.'15. : Even other- 
wise, on the footing that she remained 
only a limited owner till her death, yet 
on ther death on 28-6-1958, the last male 
holder must be held to have. died and in 
that event, S. 8 of the Hindu Succession 
Act, 1956 must be held to apply as on 
that date, on the authority of the decision 
of the Supreme Court in AIR 1974 SC 665. 
. (Paras 10,13) 
(B) Limitation Act (1963), Art. 65; 
Expln. (b) — Suit by Hindu for possession 
when right to possession is claimed on 
death of female Hindu — Limitation as 
provided in Expln. Cl. (b) applies. | 
Art. 65 of the. Schedule to the Lim. Act, 
1963, read with Expln. (b) to-that Article 
applies generally to all suits by Hindu 
plaintiffs, where the right to possession is 
Claimed on the déath of a female Hindu. 
The claim may be that of a reversioner 
of the last male holder or it may be that 
of an heir of a deceased female Hindu. 
Whatever be the case, provided the right 
of possession in the suit property is claim- 
ed on the death of a female Hindu, the 
deeming provision of Expln. (b) to Art. 65 
would operate, and the suit for possession 
would be within time if filed within 12 
years of the death of the female Hindu 
on: whose death the plaintiff claims pos- 


session, _ l (Para 26) 
Cases Referred: Chronological Paras 
AIR 1974 SC 665 7, 9, 11, 13, 14, 15, 

. &9, 21, 27 
(1974) 87 Mad LW 254 99; 
AIR 1969 SC 204 ae 25 
AIR 1961 Pat 498 © 20, 2} 
1958 SCJ (Journal) p. 262 -~ 20 


AIR 1953 SC 125 
AIR 1946 PC 173 
(1880) ILR 5 Cal 776 (PC) 17 

BALASUBRAHMANYAM, J.:— Oné 


Govinda Achari of Veeranandhal village, © 


who was possessed of several items of im- 
movable property in that village, died 


- 95 
17, 18, 19, 20 
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intestate on 26-10-1927, leaving hm 
surviving his widow Parvathiammal aad 
his only daughter Ammakanny Ammal. 
Parvathiammal died on 2-11-1946. Amma- 
kannu Ammal was married to one Ponnu- 
swami Achari. Ammakannu left her hus- 
band’s family in the year 1916, and for a 
number of years thereafter her where- 
abouts were unknown to the family. ‘In 
December 1959, the- -news came trat 
Ammakannu had died on 28-6-1958 in 
Tirunboodi village. Ammakannu had five 
children, two sons ‘and three daughters. 
One son and one daughter died unmarried. 
One married daughter predeceased her in 
1939 leaving four children. This left one 
daughter and one son, Rajambal and 
Munuswami Achari, who survived Amma- 
kannu, 

2. The properties ‘left by Govinda 
Achari on his death were in the posses- 
sion and enjoyment of his widow Per- 
vathiammal till her death on 2-11-1946. 
Thereafter, they were in the possession 
of Munuswami.- On’ 17-6-1956 the Hindu 
Succession Act, 1956 (Central Act 30 of 
1956) came into force. 
Rajambal filed a suit, O. S. 418 of 1970 
for partition and separate possession of 
her share in the properties left by 
Govinda Achari, impleading therein five 
defendants, who were, her brother Muna- 
swami and the four: children left by their 
deceased sister Chinnammal.. Rajamba.’s 
claim in that suit was for a one-thicd 
share in the estate left by Govinda Acheri 
which, according to her, comprised ten 
items of immoveable property. Accori- 
ing to Rajambal in her partition of that 
estate her brother Munuswami Acheri 
also would be entitled to one-third shave 
and the remaining one-third share shouid 
go to the children of their deceased sister. 

3. Munuswami resisted his sister’s suit 


on various grounds. He contended that _ 


of the ten items of immoveable proper- 
ties in which she had claimed a one-third 
share, one item, set out as No. 7 in the 
plaint schedule, did not form part of the 
estate of Govinda Achari but had been 
purchased by his father ~Ponnuswarni 
Achari. As for the rest of the items of 
suit property which, he admitted to þe- 
long to Govinda Achari’s estate, his. case 
was that he was the only heir of Govinda 
Achari arid, as such, he was entitled ~o 
these properties as well, to the entire ex- 
clusion of the other children of Amma- 
kannu, He denied that his mother Amma- 
kannu died on 28-6-1958. He denied that 
she survived Parvathiammal He, a: 
cordingly, claimed that on the death of 
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Parvathiammal on 2-11-1946, he succeed- 


‘ed to the properties as the one and only 


reversioner of Govinda Achari. In any 
case; right from the death of Parvathi- 
ammal, he. had been ‘in exclusive posses- 
sion of the entire estate. He stated that 


neither Rajambal nor any of the children 


of his other sister, the deceased Chinnam- 
mal, were .in possession of the. property. 
In any case, to their full knowledge he 
had been in adverse possession of the pro- 
perty for more than the statutory period, 
and hence their rights, even if any, had 
become barred by adverse possession. 


4. On the evidence before it, the trial 
court recorded the finding that item No. 7 
of the plaint schedule property was not 
part of the estate left by Govinda Achari, 
but belonged to Ponnuswami Achari, the 
father cf Rajambal and Munuswami 
On Ponnuswami’s death inte- 
state on 8-10-1938, this item of property 
devolved on Munuswami alone as the only 
son, and Rajambal had no claim for, any 
share in it. As for the other nine items 
of the suit property, the trial court re- 
jected the evidence. adduced by Rajambal - 
to the effect that Ammakannu died on 
28-6-1958. The trial court recorded a 
finding that Ammakannu did not survive 
the death of Parvathiammal on 2-1'1-1946. 
On this basis, applying the textual Hindu 
Law as it stood before the coming into 
force of the Hindu Succession Act, 1956 
the trial- court held that Munuswami 
Achari was the only reversioner entitled 
to the estate of Govinda Achari on the 
death of Parvathiammal. The trial court 
also accepted the alternative plea of 
Munuswami that he had perfected his 
title by adverse possession on the basis 
of the evidence adduced by him regard- 
ing payment of taxes etc. _ ; 

.5. Rajambal appealed against the 
judgment and decree of the learned Dis- 
trict Munsif. But before the Subordinate 
Judge in appeal she did not press the 
claim in regard to item No. 7 cf the plaint 
schedule property. She pressed her claim 
in the appeal in regard to the other items 
of property for partition and separate 
possession of one-third share therein. 
The learned Subordinate Judge went into 
the evidence in the case, and disagreed 
with the findings of the trial court on the 
issue relating to. the date of death of 
Ammakannu, He recorded the finding 
that, although Ammakannu had left- her 
husband’s house and the village in 1916 
and was not in possession of the suit pro- 
perties, she survived her mother Parvathi- 
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ammal, and died orly on 28-6-1958. On 
this basis, the learned Subordinate Judge 
held that Ammakannu was lawfully en 
titled to succeed to the estate left by 
Govinda Achari as a limited owner. after 
her mother’s death. The learned Subor- 
dinate Judge observed that while Amma 
kannu was not in actual physical posses- 
sion of the properties at any time, neither 
had she alienated them to any one else, 
and must accordingly be held to have been 
in legal possession of the estate. Since 
she died on 28-6-1958; after the com- 
mencement of the Hindu Succession Act, 
1956, the learned Subordinate Judge held 
that S. 14 of the Act applied. Applyinz 
that section, he held that Rajambal was 
entitled to one-third share of the proper- 
ties Munuswami one-third share of the 
properties and the balance of one-third 
should go to the children of the other 
daughter Chinnammal. Cn the question 
of possession, the learned Subordinate 
Judge agreed with the trial court's find- 
ing that Munuswami was in physical pos- 
session of the property from the date af 
death of Govinda Achari but held thet 
-Munuswami Achari could not, under the 
law, prescribe as against Rajambal. He 
held that the suit filed by Rajambal on 
27-4-1970 was in time since she filed 
it within 12 years of the date of death cf 
Ammakannu, which had occurred on 
29-6-1958. He held that there was no 


question of adverse possession against the. 


Teversionary heir so long as the limited 
owner was alive. In this view, he set 
aside the judgment and decree of the 
trial court and granted a preliminary de- 
cree for partition and separate’ possession 
in favour of the plaintiff in respect of 


items Nos. 1 to § and 8 fo 10 of the plaint - 


' schedule properties. 


§. Munuswami, therefore, appealed to 
this court in S. A. No.°1368 of 1973. The 
second appeal was heard by Raman- 
jam J. Before the learned Judge it wes 
argued that Ammakannu’s death was not 
proved to have occurred after the coming 
into force of the Hindu Succession Act, 
1956. The learned Judge, however. re- 
jected this econtenticn, relying on a post- 
card dated 4-12-1959, which one Vaithee- 
swara Achari of Tirumboondi village 
wrote, wherein he informed Rajambal of 
the death of her mother Ammakannu. 
The learned Judge also relied on the ev- 
dence of P. Ws. 1, 3 and 6, who were per- 
sonally aware of the death ‘of Amma- 
kannu and whc spcke to the exact time 


and place of death. 


Munusamy v. Rajembal (Balasubrahmanyam J.) xa A.LR. 


7. Various other contentions were put 
forward by the appellant Munuswami in 
this second appeal. But the most impor- 
tant of them was that on the death of 
Ammakannu, the question of succession 
to the..estate must be determined only 
under the textual: Hindu Law and not 
under the provisions of the. Hindu Succes- 
Sion Act, 1956. But this contention was 
rejected by the learned Judge. Relying 


.on the authority of a decision of the Su- 


preme Court in Daya Singh v. Dhan Kaur, 
AIR 1974 SC 665, the learned Judge held 
that the law of succession to be applied 
was the law as it stood on the death of 
Ammakannu, namely, the Hindu Succes- 
sion Act, 1956. He further held, on the 
same- authority, that succession to the 
estate of Govinda Achari, who was the 
last male holder in this case, opened on 
the death of Ammakannu, who was the 
last of the limited owners. On this basis, 
the learned Judge dismissed the second 
appeal and upheld the preliminary decree 
of the learned Subordinate Judge, hold- 
ing, under S. 8 of the Hindu Succession 
Act, 1956, that Munnuswami and Rajam- 
bal were entitled to one-third share each, 
the remaining one-third going to the 
children of the deceased Chinnammal. 

8. On leave by the learned Judge, this 
L. P. Appeal has been brought before us 
by Munnuswami Achari: Mr. V. K. T. 
Chari, learned counsel for the. appellant, 
did not, and could not, canvass the fac- 
tual finding of the learned Subordinate 
Judge, subsequently affirmed by Ramanu- 
jam J. to the effect that Ammakannu died 
on 28-6-1958. But he put the case of 
his client Munuswami in the following 
manner— Munüswami was born on 26-10- 
1927 during the lifetime of the last male 
holder Govinda Achari. Ammakannu had 
left the home even in 1916 and was not 
heard of when on 26-10-1927 Govinda 
Achari died and Parvathiammal succeed- 
ed to the estate as limited owner. On the 
death of Parvathiammal on 2-11-1946, 
Ammakannu was not there on the scene 
at all to claim the estate by way of suc- 
cession, let alone take possession of the 
properties. In such a case, when Amma- 
kannu as the next heir of Parvathiammal 
had not claimed inheritance, it would be 
quite proper to regard Munuswami, who 
had actually got into the estate, as a per- 
son entitled to claim succession from the 
earlier stage, that is to say, even on the 
death of Parvathiammal on 2-11-1946: 
Under the textual Hindu Law, Munu- 
swami, as the daughter’s son, was entitled 
to claim as the heir of the last male hol- 
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der. Learned counsel cited Mayne’s Hindu 
Law 11th Edn., para. 481, p. 584, and alo 
the text of Yajnavalkya subsequently 
clarified by Vignaneswara, to show that 
the daughter’s son was the preferential 
heir and that the daughter’s daughter was 
not one of the heirs who could take on 
the death of the maternal grandfather. 
He further argued that, in the circum- 
stances of the present case, Ammakannu 
should not be regarded as having had any 
limited estate whatever which might 2e 
said to have stood in between the termi- 
nation of the prior limited estate and tae 
opening of the reversion to the estate of 
the last male holder. .In these circum- 
stances, the finding as to when the stc- 
cession opened and who the heirs of Go- 
vinda Achari were on the appropricte 
date would depend only on the date of 
death of Parvathiammal on 2-11-1946. By 
the same token the proper law to be ap- 
plied to the case would also be the lew 
that then stood, namely, the textval 
Hindu Law under which the daughte-’s 
son would take the maternal grand- 
father’s property to the exclusion of 
others, including daughter’s daughters and 
daughter’s grandchildren. These were 
the arguments put forward on behalf of 
Munuswami. 

9. Mr. G. Ramaswami, learned cour- 
sel for Rajambal contended, on the con- 
trary, as follows: On the death of Par- 
vathi Ammal on 2-11-1946. Ammakannu 
succeeded to the property, as the law then 
stood, as a limited owner. She never 
parted with the estate thereafter, and, as 
on 17-6-1956, which was the date of tne 
commencement of the Hindu Succession 
Act, 1956, although she might theretofare 
have possessed only a limited interest in 
the properties she became a full owner 
by virtue of S. 14 of the Act. It followad 
that, on her death, on 28-6-1958, leaving 
behind her surviving Rajambal, Munu- 
swami and the children of her predeceas2d 
daughter Chinnammal, they were all ea- 
titled to succeed as her heirs under tne 
provisions of S, 15 of the Act. Even if 
the possession by Ammakannu of tie 
properties was not such as to make her 
their full owner under S. 14, yet, sinze 
she was undoubtedly a limited owner, her 
death on 28-6-1958 marked the opening 
of the succession to the estate of the lest 
mals holder Govinda Achari even under 
the Hindu Succession Act, 1956, as a r2- 
sult of which Rajambal was entitled to 
claim, one-half share of the properties as 
the heir of Govinda Achari falling under 
Class I of the Schedule to the Act, the 
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other half share going to Munuswami as 
the daughter’s son falling under the same 
class I. In this event, Chinnammal’s 
children would stand excluded by the 
Class I heirs, since they belonged only to 
Class II of the schedule, as the daughter’s 
daughter’s children of the last male hol- 
der. In either event, therefore, the claim 
of Munuswami to exclude Rajambal from 
inheritance was untenable. Mr. G. Rama- 
swamj relied very strongly on the deei- 
sion of the Supreme Court in Daya Singh 
v. Dhan Kaur, AIR 1974 -SC 665. 

10. It seems to us that the contention) 
of Mr. G. Ramaswami is well founded. It 
may be that Ammakannu was not found 
to be in actual physical possession of the 
properties even as a limised owner. It 
may be that in the period between the 
death of Parvathiammal on 2-11-1946 and. 
the death of Ammakannu on 28-6-1958, 
Munuswami was the person actually 
found to be in possession. But the pos- 
session of Munuswami was. without any 
semblance of title, for, so Jong as his 
mother lived, he could not claim to be ani 
heir of his maternal grandfather even 
under the textual Hindu Law. During the 
period between the death of Parvathi 
Ammal on 2-11-1946 and the death of 
Ammakannu on 28-6-1958, the period of 
12 years to prescribe title by adverse pos- 
session had not wholly passed, and, by 
the time Ammakannu died on 28-6-1958 
she had not lost her right to recover pos- 
session of the properties from Munu- 
Swami. Hence, Munuswamj had not, in 
any sense, acquired any title against his 
mother Ammakannu by adverse posses- 
sion. It follows that she died possessed 
of properties as absolute owner within 
the meaning of S. 14 of the Act. H 
follows, therefore, that, on her death, S. 15 
would operate so as to enable Rajambal 
as well as Munuswami, to inherit the pro- 
perty along with the children of their 
deceased sister Chinnammal. Even other- 
wise, the circumstances that Munuswami 
had had actual possession of the property 
could not alter the legal position that the 
estate of Govinda Achari devolved on 
Ammakannu as a limited owner only on 
the termination of the pricr limited inte- 
rest of Parvathiammal on 2-11~1946. 


11. In Daya Singh v. Dhan Kaur, AIR 
1974 SC 665, the Supreme Court was con- 
cerned with a case where the last male 
holder died before the Hindu Succession 
Act, 1956 came into force, but whose 
widow died after the commencement of 
the Act. The Court held that the last 
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male holder must be held to have died 
only when the widow died, and the Hindu 
Succession Act, 1956, had to be applied to 
find out who the heirs of the last ma:e 
holder were and what those shares wer:. 
Since this decision had been the subject 
of much argument before ts, it may te 
necessary to notice the facts of the case 
more closely. 


12. One Wadhawa Singh died in the 
year 1933, leaving behind him surviving 
his widow and a daughter. The widow 
succeeded to the estate of her deceased 
husband, which comprised agricultural 
lands in Punjab. In April 1933, she made 
a pift of the property in favour of her 
daughter. The reversioners to the estate 
of Wadhawa Singh then filed a suit against 
the widow, questioning the alienation. 
That suit was decreed, and confirmed on 
appeal, the finding being that the aliens- 
tion by the widow was invalid, and not 
binding on the reversioners. Thereafter, 
on the coming into force of the Hindu 
Suecession Act of 1956. on 17-6-1956, the 
widow once again made a gift of the same 
land to.the alienee, that is, her daughter. 
Tae widow died in 1963. The reversioners 
thereafter filed a suit against the alienee, 
out of which the appeal before the Su- 
preme Court arose, for pcessession of the 
lands. They urged that the second gift 
was void. The trial Court decreed the 
suit, but, in appeal, the alienee succeed- 
ed both in the first appellete court and 
in the High Court in the s2cond appeal. 
On appeal to the Supreme Court bv the 
reversioners it was held that the second 
gift made by the widow of Wadhawa 
Singh after the commencement of the 
Hindu Succession Act, 1956 was invalid. 
The Court pointed out that the widow 
would have become the absolute owner 
of the property under S. 14 of the Act, 
only if she had not alienated the prc- 
perty, but having made a sift in 1933, she 
did not become full owner, with the re- 
sult that the subsequent gift made by her 
-in favour of the respondent was of no 
effect. Nevertheless, the Supreme Court 
dismissed the appeal of the reversioners 
holding that the daughter, although not 
entitled to the property as the alieneée 
from her mother, was yet entitled to the 
property as the heir of Wadhawa Singh, 
the last male holder, under S. 8 of the 
Hindu Succession Act. The court held 
that by virtue of the inter-rosition of the 
limited estate of the widow, the succes- 
sion to Wadhawa Singh’s estate must te 
held to have been only ir 1963 when 
Wadhawa Singh’s widow died, and since 
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this was after commencement of the Hindu 
Succession Act, 1956, the rules of succes- 
sion contained therein alone applied to 
that case, overriding the. earlier Hindu 
Law, both textual and customary. Hence, 
notwithstanding that in the earlier suit 
the reversioners have established their 
locus standi under the customary law of 
Punjab to file the suit as reversioners of 
the estate of Wadhawa Singh, in view of 
the fact that succession had, in law, open- 
ed only subsequent to the death of the 
widow in 1963, the Supreme Court held 
that S, 8 of the Hindu Succession Act had 
to be applied and not the customary law 
under which the daughter stood excluded 
by the nearest male collateral of the last 
eg holder, in the case of landed proper- 
ies, 


13. In ‘the present case, we have 
already expressed the view that Amma- 
kannu, as the daughter of the last male 
holder, was entitled, on the death of his 
widow, to succeed to the estate, although 
as a limited owner, under the textual 
Hindu Law in force at that time. Her 
limited ownership, however, ripened into 
that of a full owner under the Hindu Suc- 
cession Act, 1956, And, when she died 
on 28-6-1958, there could be no doubt that 
S. 15 applied, and her heirs had to be 
determined in accordance with the provi- 
sions of S. 15. Even otherwise, on the 
footing that she remained only a limited 
owner till her death, yet on her death on 
28-6-1958, the last male holder Govinda 
Achari must be held to have died and in 
that event, S. 8 of the Hindu Succession 
Act, 1956 must be held to apply as on that 
date, on the authority of the decision of 
the Supreme Court in Daya Singh v. 
Dhan Kaur, AIR 1974 SC 665. On the 
facts, the present case before us must be 
regarded as a fortiori case considering 
that while in the case before the Supreme 
Court Wadhwa Singh’s widow had actual- 
ly made an alienation of the property, 
although held invalid, in the present case 
Ammakannu had made no such alienation. 

14. We hold that the reasoning of the 


Supreme Court in Daya Singh v. Dhan 


Kaur, AIR 1974 SC 665 is one of general 
application and not limited merely to a 
case where a widow or other female heir 
inheriting the property on the death of 
the last male holder alienates the pro- 
perty. The following passage from the 
Supreme Court’s judgment lays down the 
principle which, in our opinion, is of ap- 
plication to the present case :— 

“The accepted position under the Hindu 
Law is that where a limited owner suc- 


y 


` died on that day... 


m 
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ceeds to an estate, the succession to the 
estate on her death will have to be de- 
cided on the. basis that the last full owner 
. If succession 
opens and is to be decided on the basis of 
the last full owner dying on the date of 
death of the limited owner, the inevitable 
corollary is that it is only the law in farce 
at the time of death of the limited owner 
that should govern the case. To hold that 
the old Hindu Law-applies to such a case 
is to allow the imagination to boggle.” 


The Supreme Court further pointed out— 

“We can see no reason either in princi- 
Iple or on authority why the principle 
consistently followed under the earlier 
Hindu Law that on the -death of the. 
limited owner succession opens and would 
be decided on the basis that the last male 
owner died on that day, should not apply 
even after the coming into force of the 
Hindu Succession Act.” 


45. Undaunted by ‘the decision of the 
Suoreme Court in Daya Singh v. Dhan 
Kaur, AIR 1974 SC 665, Mr. V. K. T. Chari 
submitted further arguments. He invited 
our attention to R. 3 in 5. 16 read with 
S. 15 (2) (a) of the Hindu Succession Act. 
Section 15 lays down rules of devolution 
of the property of a female Hindu dying 
intestate. 
is set out in S. 15 (1). Section 15 (2) lays 
down two exceptions, one in Cl. (a) and 
the other in Cl. (b). Clause (a) has refer- 
ence to property: inherited by a female 
Hindu from her father or mother, and it 
provides that on her death it shall devolve, 
in the absence of any son or daughter, 
not upon the heirs referred to in sub-s. (1) 
but upon the heirs of her father. In that 
context, R. (3) of 5. 16 provides that the 
devolution of the property of the intestate 
shall be in the same order and according 
to the same rules as would have applied 
if the property had been the father’s or 
the mother’s as the case may be and such 
person had died intestate in respect there- 
of immediately after the intestate’s death. 
According to Mr. Chari, Rule (3) of S. 16 
is an express provision for the purpose of. 
ascertaining the heirs of a deceased female 


in respect of the property inherited by her 


from her parents. Under this provision 
ascertainment of the ‘theirs of a female 
Hindu dying intestate has to be by the 
application -of the fiction enacted in S. 16, 


‘under which the parent is to be deemed 


to have died a moment after the death of 
the deceased female. Mr. Chari points. out 
that there is no similar statutory fiction 


‘in the Hindu Succession Act, 1956. in res- 


The general rule of succession . 
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pect of the succession to the property of 
the last male holder after the termina- 
tion of the limited interest occurring after 
the commencement of the Act. He urges 
that, in the absence of an express statu- 
tory provision, R. (3) of 5. 16 which is 
confined in its application to S. 15 alone, 
cannot be applied, by wav of analogy, to 
a case falling under S. 8 of succession to 
property of the last male holder, subse- 
quent to the termination of a limited 
interest of a female. > 


16. A study of the judgment of the 
Supreme Court would show, however, 
that the learned Judges had not based 
their decision on any statutory analysis 
whatever, much less on the analogy of 
R. 3 of S. 16 of the Hindu Succession 
Act, 1956. The Supreme Court had arrived 
at their conclusion as a matter of straight- 
forward construction of S. 8, by juxta- 
posing the words of that section to those 
found in S. 6 of the same Act, and also 
by considering the position in the back- 
ground of well-settled principles of tex- 
tual Hindu Law relating to succession to 
the property of the last male holder after 
the intercession of limited interests in 
between the death of the fast male holder 
and the opening of the reversion, 


17. In coming to the conclusion that it 
did, the Supreme Court was fortified by 
earlier decisions of the Privy Council in 
Momiram Kolita v. Kerry Kclitani, (1880) 
ILR 5 Cal 776 (PC), and Dunichand v. 
Anarkali, AIR 1946 PC 173. In those de- 
cisions, the Privy Council took the view 
that in a case where a widcw succeeded 
to the estate of her husband in default 
of male issue, it. was impossible to say 
who were the persons who would be 
entitled to succeed as heirs of the husband 
until the termination of che widow’s 
estate and that upon the termination of 
that estate the property would descend to 
those who would have been the heirs of 
the husband if he had lived upto, and 
died at, the moment of her death. 


18. In Dunichand v. Anarkali, AIR 
1946 PC 173, the Privy Council had to 
construe the expression ‘Hindu male dying 
intestate’; occurring in the Hindu Law of 
Inheritance (Amendment) Act, 1929. That 
Act introduced certain -statutory heirs 
after the father’s father and before the - 
father’s brother. The case before the 
Privy Council was one where the death 
of a Hindu male -holder had occurred be- 
fore the coming into force of the Hindu 
Law of Inheritance (Amencment) Act, 
1929. In that case he was succeeded by 
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a female heir, who died after the Ac; 
came into operation. The Privy Coun- 
cil held that the succession to the estate 
of the last male holder opened on the 


death of the female heir, and hence the. 


Act would apply to that case and an 
heir under the said Act would be entitled 
to succeed, It was pointed out by the 
Privy Council that during the lifetime oč 
the female limited : owner, the rever- 
Sionary right to the estate of the. last male 
holder is a mere possibility or spes suc- 
cessionis and that it cannot be predicated 
as to who would be the nearest rever- 
sioner excepting when the reversion ac~ 
tually opened on her death. It was point- 
ed out by the. Privy Council that succes- 
sion would not open until the widow died 
and that the person who would be the 
next reversioner at that time would suc- 
ceed to the estate end the alteration in 
the rule of Hindu Law brought about by 
the Hindu Law of Inheritance (Amend-~ 
ment) Act, 1929 would then be in full 
` force.: It was argued before the Privy 
Council that such a conclusion would tend 
to give retrospective operation to the sta- 
tute. On the words employed by the 
statute, which were ‘in the case of inte- 
stacy of a Hincu male’, it was further 
argued that retrospective operation should 
not be given to the provision at all. The 
Privy Council, however, rejected this 
contention, holding that the words of the 
statute only conveyed a description of the 
status of the deceased and were not: in- 
tended to have any reference to the time 
of the death of the Hindu male referred 
to in the Act. The Privy Council ob- 
served, by way of further explanation, 
that to place such an interpretation of 
the Act was not.to give a retrospective 
-effect to the provisions, but merely to fix 
the material point of time as the date 
when the succession opens, namely, the 
death of the widow. 


19. The principle of the Privy Coun- 
cils decision in Dunichand v. Anarkali, 
AIR 1946 PC 173, was held by the Su- 
preme Court in Dayasingh v. Dhan Kaur, 
AIR 1974 SC 665 to be applicable to tha 
interpretation of S. 8 of the Hindu Suc- 
cession Act, 1958. The words in S. 8 of 
the Act are ‘the property of a male Hindu 


dying intestate shall devolve according 7) | 


the provisions of this chapter.’ The court 
contrasted this language of S. 8 with ths 
words in S. 6 in the same Act, which wera 
“When a male Hindu dies after the com- 
mencement of this Act... ... ...” Accord- 
ing to the Supreme Court, -S. 6, in terms, 
refers to the case of a male Hindu dying 


A. É. È, 


after the commencement of this Act: 
These words, according to the Supreme 
Court, were obviously made to indicate 
the time of death, whereas under S. 8 the 
words, ‘the property of a male Hindu 
dying ... ... .... merely referred to the 
fact of intestacy. 


20. The above reasoning of the Su- 
preme Court shows that it had come to 
the conclusion that it did only as a matter 
of pure construction of the words ‘any 
male Hindu dying intestate’ occurring in 
S. 8 of the Hindu Succession Act, 1956, 
and not on the basis of any analogical 
reasoning derived with reference to the 
express -provisions of R. 3 of S. 16 of the 


. Act. 


Mr. Chari then submitted ‘that the 
Hindu Law of Inheritance {Amendment) 
Act, 1929, was amenable to the kind of 
interpretation placed by the Privy Coun- 
ci] in Dunichand v.. Anarkali, AIR 1946 
PC 173, because the said Act did nothing 
more than ‘introduce ‘certain statutory 
heirs without, in any way, making any 
modifications in the fundamental concepts 
underlying the textual Hindu Law relat- 
ing to inheritance. By way of contrast, 
according to Mr. Chari, the Hindu Suc- 
cession Act, 1956, purported to amend 
and codify the law relating to succession 
of Hindus. He, accordingly, submitted 
that the decision in Dunichand v. Anar- 
kali, AIR 1946 PC 173, could not really 
serve as laying down an apposite princi- 
ple for ‘application, while construing S. 8 
of the Hindu Succession Act, 1956. Mr. 
Chari cited an expression of opinion similar 
to his arguments from Dr. Derett’s Text 
Book ‘Introduction to Modern Hindu Law 
(1963) at pp. 367 and 368. The learned 
author expresses the view in his book that 
the Privy Council’s decision in Dunichand 
v. Anarkali, ATR 1946 PC 173, decided 
under the Hindu Law of Inheritance: (Am- 
endment) Act, 1929, cannot serve as an 
analogy for dealing with the determina- 
tion of the date when succession opens. 
under the provisions of the Hindu Suc- 
cession Act, 1956. The author seems to 


’ endorse the view of the Patna High Court, 


reported in Renuka v. Aswini, AIR 1961 
Pat 498, holding that the two Acts are not 
comparable, referring also to an article 
in 1958 SCJ (Journal) p. 262.. 


21. The Supreme Court, has, however, 
held that the Hindu Succession Act pro~ 
vides an a fortiori case for application 
of the textual Hindu Law doctrine. that 
the last male holder must be held to die 
on the termination of the limited owner, 
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At p: 668 of the decision in Daya Singh v. 
Dhan Keur, AIR 1974 SC 665, the Supreme 
Court observes as under— 


- “We should consider that if even he 
limited change in the area of success_on 
effected by the Hindu Law of Inheritamce 
(Amendment) Act. 1929, is to be given 
effect to as the law applicable on the date 
of the death of the limited owner, it is 
all the more reason why the Hindu Suc- 
cession Act which makes a much mere 
radical change in the Hindu Law should 
have similar application.” 

The Supreme Court rejected the view of 
the Patna High Court in Renuka v. Aswini, 
AIR 1961 Pat 498, that because the charge 
brought about by the Hindu Law of In- 
heritance (Amendment) Act, 1929 is dife- 
rent from the change brought about by 
the Hindu Succession Act 1956, a diffe- 
‘rent conclusion should follow. 


22. It may be observed that the same 
view, as above, finds expression in a jucg- 
ment of a Division Bench of this court to 
which one of us was a party in Anthany 
Servai v. Pethi Naicker, (1974) 87 Mad 
LW 254, N. S. Ramaswami, J. delivering 
the judgment of the Bench observed as 
follows :— 

“It must be remembered that the Hindu 
Law of Inheritance (Amendment) Act. 
1923, was not a codifying law. It only 
altered the order of succession of certain 


Munusamy v. Rajambal (Balasubrahmanyam J.) {[Prs. 21-25] 


4 


persons mentioned therein. When even 


under that Act it is held that the expres- 
sion ‘gq male Hindu dying intestate’ should 
be taken to have reference to the date on 
which the limited owner dies and succes- 
Sion opens, in the present case which is 
under the Act which is a codifying law 
relating to intestate succession among 
Hindus, it would be incongruous to say 
that even though succession opens very 
much after the commencement of the Act, 
still one has to Icok to the old textual 
Hindu law, to determine the reversionary 
heirs, taking the expression ‘a male Hindu 
dying intestate’ as having reference to 
only to the date of physical death of tne 
mar.” 

23. Mr. Chari also pressed us to taze 
note of the circumstance that Daya 
Singh's case. before the Supreme Court 
arose Under peculiar circumstances, in 
background of the customary law of Pun- 
jab which governed the succession in that 
case and he proceeded to submit that it 
would hence be unreasonable to regard 
that decision, as one having universal a>- 
plication. We are not able to accept this 
contention. The Supreme Court was well 
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aware of the special problems posed in 
that case, one only of which was the cir- 
cumstance that, had it not been for the 
court’s decision that the Hindu Succes- 
sion Act applied to the facts of that case, 
the proper law to apply would have been 
the customary law. The Supreme Court 
actually set down the relevant rules of 
the customary law of Punjab, observing 
that the daughter of the deceased 
Wadhawa Singh could not be heard to 
say that the customary law would not 
apply, if the succession could be held to 
have opened before the commencement of 
the. Hindu Succession Act, 1956. Never- 
theless, in the view it took that Wadhwa 
Singh must be deemed to have died on 
the death of his widow in 1963, the court 
held that S. 8 of the Hindu Succession 
Act, 1956 would apply and not the custo- 
mary law. It is on this basis that the 
court gave judgment in favour of the 
daughter, having earlier held that, as 
alienee, she was bound by the previous 
decision invalidating the alienation by 
Wadhawa Singh’s widow in her favour. 


24. Nor can we accede to the sugges- 
tion of Mr. V. K. T. Chari that the Su- 
preme Court’s ruling must be restricted 
in its application to cases bearing a simi- 
larity to the facts in that case. After 
discussing the case law kearing on the 
previous textual Hindu law and also the 
relevant provisions of the Hindu Succes- 
sion Act, 1956 and the different decisions 
of High Courts, the Supreme Court laid 
down the broad principle in no uncertain 
terms. They observed— 


“Where a female heir succeeds tp an 
estate the person entitled to succeed on 
the basis as if the last male holder had 
lived upto and died at the death of the 
limited owner succession opens and it 
would have to be decided on the basis 
that the last male holder died in 1963, 
after the coming into force of the Hindu 
Succession Act 1956.” (sic) 

In our view, this passage very clearly 
Shows that the Supreme Court was not 
minded to render a decision merely as 
one applicable to the particular case be- 


‘fore them, but had decided to lay down 


the meaning and construction of the rele- 
vant provisions of the Hindu Succession 
Act 1956, to all cases to which those pro- 
visions applied. 

25. The last point that Mr. Chari argued 
was the one relating to the claim of ad- 
verse possession put forward by Munu- 
Swami. This argument was easily met by 
Mr. G. Ramaswami, learned counsel for 
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the plaintiff Rajembal. He submitted that 
there could be no adverse possession as 
against the reversioner at a time wher 
reversion has net. yet opened. He cited 
before us two decisions o? the Supreme 
Court in Kalipada v. Palanibala, ATR 195€ 
SC 125 and Ramkristo v. Dhankisto, AIR. 
1969 SC 204. At p. 208 of the Jater deci- 
sion it is observed as follows— 


“A person who has been in adverse pos- 
session for 12 years or more of property 
inherited by a.widow from her husbance 
by any act or omission on her. part is not 
entitled on that ground to hold it ad- 
versely as against the next reversioners 
on the death of-such a widow. The next 
reversioner is entitled to recover posses- 
sion of the property, if it is immovable 
within 12 years from the widow’s death. 
under Art. 141. This rule does not rest 
entirely on Art. 141, but is in accord with 
the principles of Hindu Law and the 
general principle that as- the right of a 
reversioner is in the nature of spes suc- 
cessionis and he does not trace that title 
through or from the widow, it would be 
manifestly unjust as if he has lost his 
right by the negligence or.sufference o? 
the widow.” | 
The. decision in the earlier case, Kalipada 
v. Palanibala, AIR 1953 SC 125 at p. 130 
-wag also to the same effect. But Mr. Chari 
contended that the reasoning in the above 
cases cannot be applied to the presen: 
case because the plaintiff Rajambal was 
not a reversioner in the sense in which 
the textual Hindu Law understood the 
expression. He pointed out that under 
the Hindu law texts, a daughter’s son 
would be an heir to his maternal grand- 
father, but a daughter’s daughter was not 
recognised as an heir. In this sense 
Mr. Chari argued that possession by 


Munuswami for more than the statutory ` 


period would certainly be adverse to 
Rajambal. He further added that if 
Ammakannu were treated as absolute 
owner as and from 17-6-1956, which is 
the date of commencement of the Hindu 
Succession Act, 1956, then also, the ad- 
verse possession by Munuswamj Achari 
must be held to continue egainst her. In 
our view, however, there is a flaw in the 
argument of Mr. Chari. While it may be 
- conceded that Rajambal could not be re- 
~ garded as an heir under the textual Hindu 
law, it would be a mistake to regard her 
either as an heir of her mother Parvathi- 
ammal or as a Teversioner to the estate of 
Govinda Achari. Whether we apply to 
her the old textual Hindu Law or the 
subsequent statute, she was an heir, but 
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not the reversioner of Govinda Achari 
and not the heir of her mother. In this 
sense, it will not be correct to say that 
the present suit filed by the plaintiff. 
Rajambal is out of time. 

26. There is yet another consideration 
which goes against Mr. Chari’s contention. 
Under Art. 65 of the Schedule to the 
Lim. Act, 1963, a suit for possession of 
immovable property or any interest there- 
in based on title could be filed within 12, 
years of the date when the possession of 
the defendant becomes adverse to the 
plaintiff. Explanation (b) to that Article 
Says that where a suit is filed by a Hindu 
entitled to the possessicn of immovable 
property on the death of a Hindu female, 
the possession of the defendant shall be 
deemed to become adverse only when the 
female dies. On the basis of this clear 
statutory provision, the period of limita- 
tion in the suit filed by Rajambal against 
Munuswami must be calculated from the 
date of death of Ammakannu, and, so 
zomputed, the suit is well within time. 
We hold, in passing that Art. 65 of the 
Schedule to the Lim. Act, 1963, read with 
Expln. (b) to that Article applied gene- 
rally to all suits by Hindu plaintiffs, 
where the right to possession is claimed 
on the death of a female Hindu. The 
claim may be that of a reversioner of the 
last male holder or it may be that-of an 
heir of a deceased female Hindu.. What- 


‘ever be the case, provided the right of 


possession in the suit property is claimed 
on the death of a female Hindu, the deem- 
(b to Art. 65 
would operate, and the suit for possession 
would be within time if filed within 12 
years of the death of the female Hindu on 
whose death the plaintiff claims posses- 
sion 

27. At the close of the arguments, 
Mr. G. Ramaswami submitted that whe- 
ther Rajambal was claiming as heir of 
Ammakannu or as heir of Govinda 
Achari, for the purposes of applying 
the “Hindu . Succession Act, 1956, the 
date of death of both must be regarded 
as the same date. In either case, Munu- 
swami could not claim any title or pos- 
session to the suit properties to the en- 
tire exclusion of the plaintiff Rajambal. 
If, as the learned Subordinate Judge and 
Ramanujam J. had held, the suit proper- 
ties (excepting Item 7) were regarded as 
Possession by Ammakannu within the 
meaning of S. 14, then, on her death, the 
properties would devolve in the following > 
shares: 1/3 for Rajambal 1/3 for Munu- 
swami and 1/3 for the children of.the de~ 
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ceased Chinnammal. If, on the. other 
hand, S. 14 were held to be not applicable 
to the facts for the reason that Amma- 
kannu were not possessed of the proper- 
ties, even in that eventuality, the proper- 
tiés must, on her death, devolve on 
Rajambal and Munuswami, equally, by 
the operation of S. 8 of the Hindu Suc- 
cession Act, and applying the principles 
decided by the Supreme Court in Daya 
Singh v. Dhan Kaur, AIR 1974 SC 665. 


28. It is, however, unnecessary to 
pursue this argument of alternatives in 
this Letters Patent Appeal. For, on the 
findings arrived at by the learned Sub- 
ordinate Judge, as affirmed in second 
app2al by Ramanujam J., on the aspect 
of Ammakannu’s possession, we do not 
feel called upon to disturb their ultimate 
conclusion in any respect, especially when 
we recognise that it is in consonance with 
the broader aspects of equity. 

29. For all the above reasons, we dis- 
miss the Letters Patent Appeal with costs. 

Appeal dismissed, 
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A. V. Rajadurai Nadar, Appellant v. 
P. Ayya Nadar and another, Respondenis. 


Letters Patent Appeal No, 9 of 1973, 
D/- 10-9-1976.* 

Trade and Merchandise Marks Act 
(1958), S. 2 (d) — ‘Deceptively similar’ — 
Meaning. (1973) 2 Mad Ly 7, Reversed. 

The expression ‘deceptively similar’ as 
defined in S. 2 (d) means that the simi- 
larity or resemblance must be such as it 
would be likely to deceive or cause con- 
fusion. Any conclusion reasonable and 
- proper can be arrived at by a meticulous 
examination of each detail and then mak- 
ing a comparison. At the same time. what 
readily strikes the eye must also be con~ 
clusive. But, when one looks at it, espe- 
cially from the standpoint of. a person 
who is most likely to use a particular 
brand of matches, if it appears that the 
difference is prominent and it cannot leed 
to any similarity or a deceptive similarity 
or. confusion then there could be no ob- 


*(Against judgment of Justice Maha- 
rajan in C. M. A. No: 1 of 1970, D- 
1-12-1972. Reported in (1973) 2 Mad 
LJ 7.) an 
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jection to the two different trade marks: 
. (Para 4) 

On comparison of the two trade marks 
held that even a casual observer could 
see the difference between the camel and 
the ram and there could be no mistake 
between the one and the other made by 
any one even if they were kept side -by 
side or kept apart. (1973) 2 Mad LJ 7, 
Reversed. (Para 4) 


K. VEERASWAMI, C. J.:— This is an 
appeal from an order of Maharajan, J., 
who allowed the first respondent’s appeal 
from an order of the Registrar of Trade 
Marks. Both he and the appellant have 
been engaged in the manufacture of 
matches, the former from 1945 at Siva- 
kasi and the latter from 1959. at Sattur. 
The trade mark of the first respondent, 
camel brand, was registered on April 4, 
1945, and his annual sales for 1946-47 
were stated to be in the order of more 
than five lakhs, which rose to somewhere 
about thirty lakhs in 1966-67, while the 
appellant’s turnover was very much less, 
in the order of about six lakhs. When the 
appellant asked for registration of his 
trade mark, which consists of a ram as 
the permanent feature, it was objected 
to by the first respondent, but unsuccess- 
fully. So the first respondent applied for 
rectification of the register in respect of 
the appellant’s trade mark, which was 
not allowed. But Maharajan, J., on ap- 
peal by the first respondent, thought that 
the appellant’s trade mark was decep- 
tively similar to that of the first respon- 
dent. On that view, he allowed the ap- 
peal, that is to say, he directed that the 
background ‘and the foreground in the 
central panel of the trade label in which 
the ram was portrayed shculd be. remov- 
ed, that the general colour pattern of the 
label be changed so that it might be 
different from that of the appellant’s 
camel brand trade label and that the 
appellant should be at liberty to retain 
all the words in his trade label as well 
as the figure of the ram. 


2. On a comparison of the two labels, 
it seems impossible to agree with Maha- 
rajan, J., that they are deceptively simi- 
lar. The first respondent’s trade mark 
has at the top a red band in which the 
words ‘Camel Brand’. are printed in 
white. The pattern is the same. in the 
trade mark of the appellant except for 
the word ‘Ram’, Below this red band, we 
have the: yellow ‘background in both the 
trade marks. The ground below the yel- 
Jow background is more undulated and 
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uneven in the mark of the first respon- 
dent. The vegetation on the ground is 
varying and distributed between the two 
marks, Instead of a tree in the first res- 
pondent’s trade mark, there - is in 
appelalnt’s mark something like a single 
growth of what looks like a cactus, which 
does not appear in the trade mark of the 
first respondent. In the first respondent’s 
trade mark, we find on the left side ol 
the ground palmyra trees, which are 
totally absent in the trade mark of.the 
appellant. The price of the match is men- 
tioned in small printed letters in both 
the trade marks on the ground on the 
left side, except that the print in the ap- 
pellant’s trade mark is more prominen? 
and the price is different and it is lower 
than the other one. Below this ground, 
which is marked in red, we have again 
a small stretch of yellow band narrower 
in width in the first respondent’s . trade 
mark and a little broader in that of the 
appellant. We have at the bottom a black 
strap in which the words ‘Safety Match- 
€s’ are printed in both the trade marks. 
In the yellow band in the first respon- 
dent’s trade mark is found printed “The 
South Indian Match Works, ‘Sivakasi”. 
That is in small printed letters. Over th? 
similar yellow band in the appellant’s 


trade mark, we have printed "Sokka? 
Match Works, Sattur”. The letters are 
much bolder and more prominent. Ex- 


cept for the general background, which 
is-more or less similar, the animals which 
are shown on the ground in the yellow 
background are different. Camel is used 
by the first respondent and a ram is used 
by the appellant. Maharajan J.. seems to 
think that the ground shown in the first 
respondent’s trade mark is a desert and 
when the same scheme is adopted in the 
trade mark of the appellant, ram is out 
of place in a desert. He also thought that 
the face of the ram was more like that 
of a camel. We are unable to agree with 
this observation. Any casual observation 
would without doubt bring to the mind 
of the person who looks, the difference 
between the two animals. There is no 
similarity between the two animals in 
any detail whatever. The ram does loox 
like a ram as we see and the camel has 
its likeness. Not only is there no simi- 
larity between the two animals, but 
there is also very little chance of any 
deception and so confusion between the 
two figures. 

3. We may also observe that the 
labels on matches generally resemble 
each other and each trade mark is re- 
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cognised by a prominent feature appear“ 
ing in the. middle, either in the form of 


‘an animal, or in the form of a bird or 


something else. 


4. The expression ‘deceptively simi- 
lar’ as defined in S. 2 (d) of the Trade 
and Merchandise Marks Act, 1958, means 
that in order to be that, the similarity or 
resemblance must be such as it would be 
likely to deceive or cause confusion. Any 
conclusion reasonable and proper can be 
arrived at by a meticulous examination 
of each detail and then making a com- 
parison. At the same time, what readily 
strikes the eye must also be conclusive. 
But. when one looks at it, especially 
from the standpoint of a person who is 
most likely to use a particular brand of 
matches, if it appears that the difference 
is prominent and it cannot lead to any 
Similarity or a deceptive, similarity or 
confusion, then there could be no objec- 
tion to the two different trade marks. As 
we said, in our opinion, even a casual 
observer can see the difference between 
the camel and the ram and there could 
be no mistake between the one and the 
other made by any one even if they are 
kept side by side, or kept apart. On that 
view. we allow the appzal with costs 


throughout, 
- Appeal allowed, 
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L. A. N. N. Alagappan, Appellant v 
P, S. Kalayanasundaram. Iyer (Died) and 
others, Respondents. 


Appeal No. 605 of 1972, D/- 5-8-1976.* 

(A) Registration Act (1908), Ss. 17 and 
19 — Equitable mortgage — Memoran- 
dum evidencing mortgage by deposit of 
title deeds — Registration if required — 
Held, memorandum was merely evidence 
of post transaction and not disclosure of 
sole bargain in praesenti, hence registra- 
tion was not required. 


The plaintiff brought a suit, seeking 
for mortgage decree. alleging that there 
was an equitable mortgege created over 
the suit property by a voluntary act on 
the part of the defendants by depositing 
title deeds in respect of the property and 


*(Against decree of ist Asst. J., Magras 
in O. S. No. 3720 of 1970.) 
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confirming such deposit; under a lett=r 
which the defendant executed after such 
deposit of title deeds. 


The contention on behalf of the defen- 
dant was that the said memorandum was 
the real bargain between the. parties. Tne 
memorandum was not registered and 
hence it was not admissibla in evidence. 


The memorandum executed by the ġe- 
fendant read as under:-~ 

“I have borrowed from you the sum of 
Rs. 40,000 (Rupees Forty Thousand only) 
for business purposes and I confirm hav- 
ing already deposited with you tie 
available title deeds as collateral security 


for the due repayment of the amount | 


due to you with interest”. 


Held that, the only important feature 
on which the Court should pay its con- 
eentrated attention is that the deposit of 
the title deeds should have taken plaze 
earlier than the time of the writing of 
the memorandum. If such a dissociation 
in point of time is apparent from tre 
memorandum itself, or if it could be dis- 
covered from the totality of the facts and 
appreciation of the surrounding circuri- 
stances then the plaintiff can successfully 
pilct his case on foot of an  equitakle 
mortgage and obtain a mortgage decree, 
If, however, the Court is not satisfied 
about the earlier deposit of title deecs, 
but if the memorandum projected is tne 
only piece of evidence whereby the eqti- 
table mortgage is created, then notwita- 
standing the nicety of expressions used 
therein, the Court has to hold that such 
a memorandum is not admissible in evi- 
dence for want- of registration. (Para 7) 

In the instant case, the mere fact that 
the memorandum contains reference to 
some of the documents of title in rela- 
tion to the property, does not take the 
memorandum away from being an ad- 
missible document. Certainly, by reason 
of the incorporation of list of title deeds 
in the same letter, it cannot be said that 
the document which does not require r2- 
. gistration, has to be compulsorily regis- 
tered, if it is to be admitted as evidence. 
It was further held that, the memorar- 
dum in question cannot be said to be in- 
tended to be the sole part of the transac- 
tion between the parties, or was it the 
sole evidence of creation of a mortgage 
over the suit property. It was.only <n 
evicence of a past transaction and not a 
disclosure of a sole bargain in praesen7i, 
Therefore it could not be said that the 
memorandum was compulsorily regis- 
trable document and that the plaintwf 
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. created over the suit property in 
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was not entitled to a mortgage decree. 
AIR 1970 SC 659 pene ATR 1965 SC 1591, 
Rel. on. F 10 and 11) 


(B) Civil P. C. PTR 0. 34, R. 1 — 
Interest on the cost of suit — Mortgagee 
is not entitled to interest on the costs of 


the suit. (Para 12) 
Cases Referred: Chronological Paras 
(1972) 85 Mad LW 251 4,3 
AIR 1970 SC 659:1970'SCD 252 4, 9. 10 


AIR 1965 SC 1591: (1965) 2 SCJ 91 4.9 


G. N. Chary, for Appellant; N. S. 
Varadachari, for Respondents. 


RAMAPRASADA RAO, J.:— The de- 
fendant, who lost in O. S. No. 3720 of 
1970 on the file of the City Civil Court, 
Madras, is the appellant. The plaintiffs 
sued on a promissory note, but on the 
foot of an equitable mortgage over the 
property of the` defendant judgment-deb- 
tor, which, according to the plaintiffs. 
was created by a voluntary act on the 
part of the defendant by depositing title’ 
deeds in respect of the property and con- 
firming such deposits; under'a letter which 
the defendant executed after such depo- 
sit of title deeds. The case of the plain- 
tiffs is that under Ex. A-2, dated 27-11- 
1967, the defendant borrowed a sum of 
Rs. 40,000 promising to repay the same 
with interest at 12 per cent ver annum. 
In fact, before the money was advanced, 
the defendant, in Ex. A-1, dated 22-11- 
1967, sought for the loan and expressed 
his willingness to deposit with the plain- 
tiffs the title deeds-of his property as 
collateral security for the due repayment 
of the amount. On such offer being made, 
the plaintiffs are said to have advanced 
the sum of Rs. -40,000 under Ex. A-2, 
dated 27-11-1967. This is followed up by 
a memorandum Ex. A-9, dated 29-l1- 
1967. On the strength of the. aforesaid 
documents. the plaintiffs came to Court, 
Seeking for a mortgage. decree, alleging 
that there was an equitable mortgage 
the 
circumstances above-stated. After giving 
credit to certain amounts paid by the 
defendant, the plaintiffs came to Court 
for recovery of the principal and the 
balance of interest. 

2. The defendant’s case -was that he 
deposited the title deeds in respect of the 
property on 29-11-1967 and Ex. A-9, 
equivalent to Ex. B-l is the sole bargain 
between the parties. According to the de- 
fendant, the deposit and the memoran- 
dum evidencing ‘such deposit were con- 
temperaneous transactions and as by such 
contemporaneity the mortgage is said to 
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have been created over immovable pro- 
perty, such a document as Ex. A-9 is not 
admissible in evidence without the same 
being registered under the Registration 
Act as it is one of those documents which 
are compulsorily registrable having re- 
gard to the provisions of the Transfer of 
Property Act. The defendant, therefore, 
resisted the suit to.enforce a mortgage. 
He also pleaded that the interest was 
usurious and that the plaintiffs were not 
therefore entitled to any relief. 


3. On the above pleadings, the follow- 
ing issues were framed: 


1. What is the rate of interest payable 
by the defendant? 


2. Whether the suit is invalid for the 
reasons set out in paras 4 and 6 and 5 of 
the written statement? 

3. What is the amount due to the plain- 
tiffs? | i 

4. To what relief? - 

The learned Judge accepted the case of 
the plaintiffs.and decreed the suit. 
Against this, the present eppeal has been 
filed. 


4. Mr. G. N. Chary. learned counsel 
for the appellant, took us through the 
oral and documentary evidence and con- 
tended that Ex. A-9 should in the cir- 
cumstances of this case be understood to 
be the real bargain between the parties 
and that though the recital in Ex. A-9 
speaks of an anterior incident such as a 
deposit of title deeds, yet, having regard 
to the evidence of P.W. 1 the document 
should be interpreted as .meaning that 
the deposit of title deeds was made along 
with the execution of the said letter and 
that therefore the bargain being one and 
indivisible in this case, the memorandum 
under Ex. A-9 is not admissible in evi- 
dence as it is not registered. Strong reli- 
ance is placed upon a decision of a Bench 
of this Court in Modern Housing Con- 
struction v. Alagappa Textiles, (1972) 85 
Mad LW 251. The general observations 
made by the learned author Mulla in his 
book on the Transfer of Property Act 
were also pressed into sarvice. Another 
contention of the learned counsel is that 
the lower Court went wrong in awarding 
interest on the costs of tne suit as such 
a grant is prohibited under O. XXXIV, 
R. 11, C.P.C., after the same has been 
amended in 1956. Contending to the 
contrary, Mr. N. S. Varadachari, learned 
counsel for the plaintiffs, would say that 
on a totality of understanding of the 
facts and the events that led to the equi- 
table mortgage, it cannot be said that 


_some of the title deeds relating to 


having already deposited with you 


Ex. A-9 was the only understanding be- 
tween the parties. He would urge that 
Ex. A-9 has to be literally understood 
and implemented, A fair reading of Ex. 
A-9 according to him, would show that 
the title deeds have already been depo- 
sited and that the memorandum was only 
a confirmation of such earlier deposit. He 
invited our attention to two decisions of 
the Supreme Court rendered in’ United 


Bank of India Ltd. v. Lekharam Sonaram . 


and Co. (AIR 1965 SC 1591) and Deb 
Dutt Seal v. Raman Lal Phumra (AIR 
1970 SC 659) and would urge that tha 
lower court was right in granting a mort- 
gage decree. He had, ‘however, to con- 
fess that the lower Court erred in grant- 
ing interest over costs. 


5. P.W. 1 who was examined on the 
Side of the plaintiffs and who brought 
about the transaction, speaks of the exe- 
cution of the promissory note Ex. A-2 
and the memorandum Ex. A-9 and also 
the receipt of Exs. A-3 to A-8, which are 
the 
suit property. When he was in the wit- 
ness box, no suggestion was put to him 
by the defendant that the title deeds 
were deposited -at or about the time when 
the memorandum Ex. A-9 was drawn. In 
fact, there was not even a suggestion put 
to this witness to the effect that there 
has never been an earlier deposit of title 
deeds. Apparently, this witness in re- 
examination was allowed to make the 
position clear when he said that the 
documents of title were handed over 
even on the date when the promissory 
note was written up. The only evidence 
which is contrary to this is the self-serv- 
ing evidence of the defendant. We are 
inclined to believe P.W. 1 for the reason 
that even prior to the execution of the 
promissory note, the defendant made it 
clear under Ex. A-1 that he was prepar- 
ed to take a loan by depositing his title 
deeds and thus creating an equitable 
mortgage thereof. It is natural to expect 
fn such surrounding circumstances as in 
this case, that the plaintiffs as the lender 
shculd have had access to those title 
deeds before they lent the money under 
the promissory note Ex. A-2. sO 


6. Even otherwise, the recitals in Ex. 
A-9 are unambiguous and incapable of 
two different interpretations. Ex. A-9 
runs as follows:— 

“I have borrowed from you the sum 
of ‘Rs. 40,000 (Rupees Forty Thousand 
only} for business purposes and I uae 
the 
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available title deeds as collateral seču- 
rity for the due repayment of the 


amount due to you with interest.” 


It is the express recitals in Ex. 4-9 
that come up for interpretation and a 
consequential adjudication by us. 


7. The law on equitable mortgages 
had developed mostly from the facts 
and circumstances of each case. No parti- 
cular yard-stick can even be laid down 
with regidity so as to bind cases uncer 
the subject uniformly, as each case has 
to be dealt with on its own merits and 
indeed has to be adjudged with refer- 
ence to the surrounding circumstances 
as well. The law, which has so far deve- 
loped and is likely to develop hereafter, 
should be confined to the particular facts 
of those cases. One telling principle 
which has emerged from the ratio of the 
decisions, however, is that if there is 
evidence, either extrovert or introvert. 
-whkich would compel a Court to hold taat 
under a single bargain the borrowing 
and the. deposit of title deeds were 
effected and that the intention is mede 
clear and public only in such a con- 
temporaneous transaction, then a meno- 
randum evidencing such a bargain needs 
registration. It may be that the memo- 
randum contains a recital as to the quan- 
tum of the amount borrowed. That would 
not make the memorandum any the lsss 
a non-registrable one, provided it is an 
. independent transaction and not the sole 
bargain to evidence the deposit of title 
deeds. The only important feature on 
which the Court should pay its concen- 
trated attention is that the deposit of 
title deeds should have taken place earker 
than the time of the writing of the memo- 
rar.dum. If such a dissociation in po:nt 
of time is apparent from the memoran- 
dum itself, or if it could be discovered 
from the totality of the facts and appre- 
ciation of the surrounding circumstances, 
then the plaintiff can successfully pi_ot 
his case on the foot of an equitable mo-t- 
gage and obtain a mortgage decree. If,. 
however, the Court is not satisfied abcut 
the earlier deposit of title deeds, but if 
the memorandum projected is the orly 
piece of evidence whereby the equitable 
mortgage is created, then notwithstand- 
ing the nicety of expressions used there- 
in, the Court has to hold that such a 
memorandum is not admissible in eri- 
dence for want of registration. 


8. We shall now refer to the decid=d 
cases cited at the Bar. Mr. G. N. Chary 
referred to us the decision in Modern 
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Housing Construction and Properties Ltd. 
v. Alagappa Textiles ((1972) 85 Mad LW 
251). There, the relevant memorandum is 
quoted at p. 253 and it runs as follows: 


“I hereby agree that the title deed of 
the guest house property already depo- 
sited with the company will remain with 
them as collateral security for the above 
promissory note until it is fully dis- 
charged.” 


The facts of this case disclose that 
there was an earlier deposit cf title deeds 
in connection with an earlier borrowing. 
Later on, when accounts were settled, 
there was a fresh promissory note and a 
fresh memorandum, It was this memo- 
randum which was couched in the above 
words. It is plain from the memorandum 
as above that the deposit, even if it could 
be understood as a deposit az all, can be 
deemed to have been made only on the 
date and at the time when the memo- 
randum was drawn up. It is this which 
the learned Judges pointed out and ex- 
pressed that it was a memorandum 
which represented the bargain ‘between 
the parties and therefore it required 
registration. 


9. In United Bank of India v. Lekha- 
ram Sonaram & Co, (AIR 1965 SC 1591) 
the memorandum was in the following 
terms: 


“This is to place on record that I have 
this day deposited with you at your Head 
Office at Clive Street Calcutta, the under- 
neted documents of title relating to my 
properties viz. Giridih Malho proper- 
ties as described in the title deeds with 
intent to create an equitable mortgage 
upon all my rights, title and interest in 
the said properties to secure due repay- 
ment on demand of all moneys now 
owing or which shall at any time here- 
after be owing from me or from M/s. 
Lakharam Sonaram and Co. either singly 
or jointly or otherwise +o Bengal Cen- 
tral Bank Limited, whether on balance 
of account or by discount or otherwise in 
respect in, any manner whatsoever and 
including interest with monthly rests 
commissions and other Banking charges 
and any law costs incurred in connec- 
tion with the account. I do hereby put 
on record that the properties mentioned 
below are free from all encumbrances”. 
Interpreting this, the Supreme Court 
said: . 

"Where the letter in question did not 
mention details: of title deeds, which 
were to be deposited with the Bank and 
neither mentioned what was the princi- 
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pal amount berrowed or to be borrowed 
nor it referred to rate of interest for the 
loan, the letter was not intended to be 
an integral part of the transaction be- 
tween the parties and did not by itself 
operate to create an interest in the im- 
movable property and, therefore, it did 
not require registration.” 
In Deb’ Dutt Seal v. Raman Lal Phumra 
(AIR 1970 SC 6&9) the memorandum was 
in the following terms: 


“I write to record that I delivered to 
and deposited with you this day at No. 
56, Burtolla Street, Calcutta my title 
deeds relating to the premises No. 35, 
Puddopuker Road, Calcutta solely be- 
longing to me with intent to create secu- 
rity for my liability for the moneys pay- 
able under the three hundies dated this 
day for the sum of Rs. 80,000 (Rupees 
Eighty thousand only) drawn by me in 
your favour and I have undertaken to 
execute a legal mortgage at my costs 
whenever called upon by you to do so. 
I further assure you that the said pre- 
mises No. 35 Puddopukar Road, is free 


from all encumbrances and the same ab- 


solutely ‘belongs te me.” 
Interpreting this, the majority of the 
learned Judges constituting the Bench of 
the Supreme Court said thet the letter, 
on its true interpretation and in the sur- 
reunding circumstances, merely record- 
ed a past transaction and did not intend 
to create any mortgage, and that the 
undertaking to execute a legal mortgage 
and the assurance that the premises weré 
free from all encumbrances did not 
create or declare any interest in the pre- 
mises, They made the position absolutely 
clear by stating that it is not correct to 
say that even if a document on the face 
of it and property interpreted in the light 
of the circumstances does not disclose 
the creation of a mortgage, or even if the 
document itself is not an operative in- 
strument and is merely evidential, it re- 
quires registration. In order to require 
registration the documents must contain 
all the essentials of the transaction and 
one essential is that the title deeds must 
be deposited by virtue of the instrument 
or acknowledge an earlier deposit of title 
deeds and say further that the title deeds 
shall be held as security on the said 
mortgage. 
10. In Ex. A-9 merely because the 
amount is mentioned, it does not make 
any difference, for the amount has been 
so mentioned in Deb Dutt Seal v. Raman 
Lal Phumra (AIR 1970 SC 659).. The 
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mere fact that Ex. A-€ contains reference 
to some of the documents of title im 
relation to the property, does not. 
take the memorandum away from be- 
ing an admissible document.. Certainly, 
by reason of the incorporation of a list of 
title deeds in the same letter, it cannot 
be said that the document, which does 
not require registration, has to be com~ 
pulsorily registered, if it is to be admit- 
ted as evidence. 


Il. Again, the memorandum in ques- 
ton cannot be said to be intended to be 
the sole part of the transaction between 
the parties, or was it the sole evidence of 
creation of a mortgage over the suit pro- 
perty. In our opinion, it is only an evi- 
dence of a past transaction and not a dis- 
closure of a sole bargain in praesenti. 
We are unable to agree with Mr. G. N. 
Chary that Ex. A-9 is a compulsorily re- 
Zistrable document and that the plain- 
tiff is not entitled to a mortgage decree: | 


12. The contention óf the learned 
counsel for the appellant as regards the 
grant of interest over the costs of the 
action, as seen from the drafted decree 
of the Court below, is well-founded. 
Though such a relief was available þe- 
fore the passing of the Central Act No. 66 
of 1956, yet, after the date of the said 
enactment, a mortgagee is not entitled to 
interest on the costs of the suit. But, the 
learned Judge gave such a decree, There- 
fore, sub-cl. (i) of Cl. 2 of the decree 
a be amended so as to read as fol- 
OWS: l 


“That the defendants do pay into court 
on or before the 3lst day of December, 
1976, the said sum of Rs, 38,597-94 and 
the costs of the suit and that the said 
sum of Rs. 38,597-94 shall carry interest 
at 12 per cent per annum from the date . 
of plaint viz. 28-4-1670 till 21-6-1972 and 
thereafter at six per cent per annum and 
that the sum of Rs. 4,575.78 shall carry 
no interest.” 


13. The appeal is partly allowed with 
proportionate costs. 


Appeal partly allowed, 
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RAMANUJAM AND 
V. RAMASWAMIY, JJ. 
P, N. Dorairaj and others, Appella-ts 
v. N. G. Rajan, Respondent. 

Appeal No. 696 of 1968, D/- 12-7-1975. 

Contract Act (1872), S. 65 — Claim in 
respect of partnership agreement — 
Agreement subsequently discovered to 
be void — Parties ignorant of the legal 
position of agreement — Claim was held 
maintainable, 


The plaintiff and defendants d1, d2 amd 
d3 entered into a partnership ge 
ence was in the name of d2. After some 
time the plaintiff who wanted to diseco- 
tinue the partnership demanded zis 
share of the partnership. The defendarts 
agreed and allowed him to withdraw 
from the partnership and executed a pro- 
missory note for the amount due to placa- 
tiff but did not pay as promised. The 
plaintiff filed a suit thereon. It was cco- 
tended on behalf of the defendants that 
the partnership agreement was illegal as 
it was in contravention of the provision 
of the Madras Cinema (Regulation) Ast 
1955 and that the plaintiff was not €- 
titled to recover any amount in resp=ct 
of such illegal partnership agreement. 


Held, that, the parties were admitted- 
ly ignorant of the legal position and 
entered into business under the licerce 
issued in the name of d2 completely um- 
aware of the legal position that the part- 
nership itself might be considered to ke 
hit by S. 23 of the Contract Act. It was 
only subsequently they learnt about the 
illegality. Both in the premissory neze 
and in the written statement it was steli- 
ed that the promissory note was exec.=- 
ed in respect of the share capital of te 
plaintiff. It was also admitted in tze 
written statement that even after the 
plaintiff came out of the partnership, tze 
business was carried on by the three 
defendants. Since the promissory neze 
amount represented the amount paid <y 
the the plaintiff to the defendants, 
defendants were bound to return t-e 
money under S. 65 of the Contract Act. 
AIR 1974 SC 1320, AIR 1974 SC 1892, ALR 
1962 Mad 240 (FB) and AIR 1955 Mad 
636, Rel. on. (Para 18) 


"(Against decree of Sub-J., Kumbakc- 
nam, in'O. S. No. 46 of 1967.) 
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V. RAMASWAMI, J:— Defendants are 
the appellants. The suit was filed by the 
respondent-plaintiff for recovery of a 
sum of Rs. 11,048-26 on the foot of a pro- 
missory note dated 21-10-1966 executed 
by the defendants. The facts leading to 
the execution of the promissory note are 
as follows. The plaintiff and defendants 
1 to 3 entered into a partrership. But the 
terms of the partnership were not reduc- 
ed to writing. The parties also had not 
let in any oral evidence to show as to 
what was the object of business of the 
partnership. But it is seen from the noti- 
ces exchanged between tke parties and 
the licences issued under the Cinemato- 
graph Act, they were running a touring 
cinema under the name and style ‘Shan- 
thi Talkies’. The licence issued under the 
Madras Cinema (Regulation) Act 1955 
was in the name of the second defen- 
dant and is dated 11-2-1965 and the lic- 
ence cevered a period from 13-2-1965 to 
18-2-1966. Though the licence is in the 
name of the second defendant the cinema 
business was run by the partnership con- 
sisting of the plaintiff and defendants. It 
appears that the parties carried on the 
business till the expiry of the period of 


the licence and they had to shift the 
camp ito a different site and 
obtain a fresh licence, The licence 


for the new site was obtained on 
15-6-1966 and the licence itself came into 
force on 19-9-1966. It appears the plain- 
tiff did not want to continue as a partner 
in the new camp and insisted that he 


‘sheuld be allowed to get out of the part- 


nership with his share of the partnership 
capital, The defendants agreed ultimate- 
ly for the plaintiff getting out of the 
partnership and towards the share capi- 
tal and other amounts due to the plain- 
tiff the defendants executed a promisscry 
note for a sum of Rs, 10,590. The suit hag 
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been filed for this sum with interest due 
thereon, on default of the defendants te 
pay the principal and interest when de- 
manded. 


2. The defence was that the plaintiff 
procured the cinema licence in the name 
of the second defendant as sole proprie- 
tor of the business but caused the busi- 
ness, to be run in partnership consisting 
of the plaintiff and defendants 1 to 3. 
Such a partnership is illegal, opposed to 
public policy and-weuld defeat and cir- 
cumvent the provisions and the rules and 
regulations relating to touring cinema 
business, The promissory note was exe- 
cuted in respect of the arnount alleged 
to be due to the plaintiff from the said 
legal partnership towards his share of 
the business without any dissolution of 
the partnership or without looking inte 
accounts and that therefore it was void 
and unenforceable under S. 23 of the 
Indian Contract Act. It was further con- 
tended by the defendants that they were 
not agreeable to the plainiiff getting out 
of the partnership before the end of the 
period of the subsequent licence, but 
they were forced and coerced to execute 
the promissory note on threat of legal 
proceedings without even looking into 
the accounts of the partnership. Since 
there was no dissolution of the partner- 
ship as such and the business was not 
wound up the plaintiff was not entitled 
ta recover any amount recited in the pro- 
missory note. 


3. The parties did not adduce any 
oral evidence and the only documents 
that were filed were the promissory note, 
the licence issued under the Cinemato- 
graph Act and the notices exchanged be- 
tween the parties. 


4. The trial court held that the evi- 
dence does not establish the existence of 
a partnership prior to the execution of 
the suit promissory note and that in any 
case it was not shown that they entered 
into the partnership with the full aware- 
ness of the illegality of the partnership. 
The trial court also held that the plaintiff 
was not to be blamed on eny ground and 
that therefore he could not be denied the 
relief by the court on any ground of 
illegality of the partnership. It also held 
that the promissory note was not illegal 
or void. In the result, the suit was de- 
creed as prayed for. Hence the present 
appeal by the defendants. 

5. Before setting out the arguments 
of the learned counsel for the appellants 
in this appeal, it is necessary to set out 


- than in a place licensed 


A.I. R. 
some of the relevant provisions of the 
Madras Cinemas (Regulation) Act 1955. 
Section 3 says— 

“Save as otherwise provided in this 
Act, no person shall give æn exhibition 


by means of a cinematograph elsewhere 
under this Act 
or otherwise than in compliance with any 
conditions and restrictions imposed by 
such licence.” 

Sub-s. (6) of S. 5 provides— 

“Every licence under this Act shall be 

personal to the person to whom it is 
granted and no transfer or assignment 
thereof whether absolute or by way of 
security or otherwise shall be valid un~ 
less approved in writing by the licensing 
authority.” 
Section 9 (2) confers on the licensing 
authority a jurisdiction to revoke or sus- 
pend the licence if he is satisfied that the 
licencee without rzasonable cause failed 
to comply with any of the provisions of 
the Act or the rules made thereunder or 
any of the conditions or restrictions upon 
or subject to which the lic2nce has peen 
granted. 


6. The learned counsel for the ipa: 
lants contended that thouga the licence 
is in the name of the second defendant 
and as such personal to him and the 
transfer and assignment sf the licence 
without the approval of the licensing 
authority is illegal, the second defendant 
permitted the partnership to use the 
licence; the partnership itself, though it 
did not have a licence of its own, carried 
on the business cf touring cinema with 
the licence granted in favour of the se« 
cond defendant. Therefore. the partner- 
ship itself is illegal. opposed to public 
policy and intended to defeat and circum~ 
vent the provisions of the rules and re~ 
gulations relating to cinema business. 
The suit promissory note being in res- 
pect of the share of capital of the plain- 
tiff in the illegal partnership, the promis- 
sory note itself is void and unenforce~ 
able. In this connection, the learned 
counsel relied on S. 23 of the Indian Con- 
tract Act and number of decisions ren~ 
dered under the Abkari Aet. 

7. In Marudamuthu Pillai v. Ranga- 
swami Moopan (1901) ILF. 24 Mad 401, 
which is the earliest in the series of cases 
cited, the plaintiff entered into an agree- 
ment with the defendant that they 
should be partners in the ‘business of 
vending arrack and toddy. the plaintiff 
having a licence for toddy and the de- 
fendant having a licence for arrack. At 
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the time this. contract was entered into 
the rules provided that no person having 
a toddy licence should be interested in 
arrack business and vice versa. It was 
held that the rule was not merely for 
the protection of revenue but also to 
regulate the liquor traffic in the interest 
of the public and the contract entered 
intc in contravention of that was ther2- 
fore void ab initio as being opposed to 
public policy. The Bench also held that 
the provisions of the Act clearly contem- 
plated that every person carrying on a2~ 
kari business as a principal must e 
licensed and “to hold that a person w30 
has not got a licence could still be part- 
ner with one who has a licence and as 
such partner carry on the business with 
or without the other would enable tre 
unlicensed partner to evade the liabi_i- 
ties intended by the law to be cast on 
persons carrying on abkari - business”. 
This decision was Zollowed and approv2d 
in a number of cases including the Full 
Berch of this Court in Velu Padayachi 
v. Sivasooriam Pillai, 1950-1 Mad LJ 315: 
(AIR 1950 Mad 444) (FB), arising under 
the Madras Abkari Act. 


8. The learned counsel for the res- 
pondent relying on the decision of the 
Supreme Court in Viswanatha v. Shaa- 
mugham, ATR 1969 SC 493 and the deci- 
sions in Ramanatha Chetti v. C. I. T, 
(1970) 1 Mad LJ 432 and Kothandapani 
Naidu v. Venkatachala Gounder, (1972) 1 
Mad LJ 311: (AIR 1972 Mad 178) which 
purported to follow: the Supreme Court 
judgment, advanced an argument that a 
parinership business could be carried on 
benami in the name of one of its part- 
ners and that on the facts and circum- 
stances of this case, the partnership shall 
be deemed to have held the licence ba- 
nami in the name of the second defen- 
dant, one of its partners. There was 
nothing in the Cinemas (Regulatiors) 
Act which expressly or by implicatian 
bars such benami partnership business. 


9. Under S. 23 of the Indian Contract 
Act, an agreement is lawful unless it is 
forbidden by law cr the court regards it 
as opposed to public policy. As pointed 
out in Lindley on Partnership, 13th Eda., 
pages 130-131. ‘although a statute may 
in terms apparently prohibit an act or 
omission, and affix a penalty in case of 
disobedience, it does not necessarily fal- 
low that all transactions to which the 
penalty attaches are illegal. They are zo 
if the statute is really prohibitory as is 
the case if the penalty is imposed for the 
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protection of the public but they are 7 
not so if the true construction of the’sta- 
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tute is that the penalty is, as it were,.the’:" ` 


price of a licence for doing what the sta-- 
tute apparently forbids’, Brown. v. Dun- 
can, 10 B and C 93, was cited as autho- 
rity. Thus. when an unlawful agreement 
is brought before the court, it would be 
necessary to find out the exact scope of 
the statutory prohibition. It is a matter 
of construction of the particular statute 
in each case. Except in cases where the 
law forbids it with a view to the protec- 
tion of the public normally the court 
may enforce the contract. For instance, in 
Bhikanbai v. Hiralal, (1900) ILR 24 Bom 
622, when a contractor of tolls transfer- 
red the contract tc a third party where 
such transfers have been prohibited un- 
der the conditions of the lease, the 
court held that the prohibition under the 
Tolls Act is made only with a view to 
the security of the revenue and as far 
as the right between the contractor and 
the third party is concerned, the con- 
tract was enforceable, Similarly in Ab- 
dulla v. Mammod, (1903) ILR 26 Mad 156, 
where a contractor sued his sub-contrac- 
tor on a sub-lease in respect of a right. 
to ply ferries, the question arose whe- 
ther under the Ferries Act such an as- 
signment was valid. It was held that 
though the transfer may be invalid as 
against the Government, it was valid as 
between the parties. A similar view was 
taken in Nazaralli v. Babamiva, ILR 40 
Bom 64: (AIR 1915 Bom 244) a case 
arising under the Ferries Act. It may be 
pointed out that the decisions under the 
Abkari Act proceeded on the basis that 
the prohibition of assignment was made 
in the interest of the public and the con- 
duct of the particular trade. Therefore, 
the decision as rendered under the Ab- 
Kari Act could not be applied without 
regard to the statutory prohibition in 
each particular case. But it is not neces- 
sary for us to go into the question as to 
whether the object of prohibiting the 
assignment was a regulation of the busi- 
ness in the interest of the public and 
that therefore the assignment will have 
to be declared as void as being opposed 
to public policy, in view of the fact that 
we are accepting the alternative conten- 
tion of the learned counsel for the res- 
pondent that in any case he is entitled 
for a decree in the suit. For the same 
reason, we are also not going into the 
question whether the licence was held by 
the partnership benami in the name of 
the second defendant and whether the 
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partnership business can be carried on 
benami 


10. The alternative contention of the 
learned counsel for the respondent is 
that even if the partnership were to be 
held void as opposed to public policy, 
since the plaintiff and the defendants 
were not aware of the illegality and the 
plaintiff came to know of the illegality 
only after the defendants disputed their 
liability in their reply notice, he is en- 
titled to claim the amount due under the 
promissory note as the amount repre- 
sented his share capital given to the de- 
fendants. In this connecticn he relied on 
S. 65 of the Indian Contract Act. That 
section reads— 


“65. When an agreement is discovered 
te be void, or when a contract becomes 
void, any person who has received any 
advantage under such agreement or con- 
tract is bound to restore it, or to make 
compensation for it, to the person from 
whom he received it.” 


In the present case, it is not clear as to 
when the partnership was entered into. 
But one thing seems to be clear that the 
parties were ignorant of the legal posi- 
tion from the commencement of the part- 
nership. In the: written statement the de- 
fendants have stated that they commenc- 
ed and continued the business under the 
licence issued in the name of the second 
defendant ignorant of the legal position. 
In fact, this is the finding of the Court 


below. Therefore, the parties seem to’ 


bave entered into the business under the 
licence issued in the name of the second 
defendant completely unaware of the 
legal position that the partnership itself 
might be considered to be hit by S. 23 of 
the Contract Act. It is only subsequently 
they must have learnt about the illega- 
lity. Both in the promisscry note and in 
the written statement it is stated that 
the promissory note was executed in res- 
pect of the share capital of the plaintiff. 
It is also admitted in the written state- 
ment that even after the plaintiff came 
out of the partnership the business was 
carried on by the three defendants. Since 
the promissory note amount represented 
the amount paid by the plaintiff to the 
defendants, the defendants are bound to 
return the money under S. 65 of the Con- 
tract Act. > 


ll. In Ramagya Prasad v. Murli Pra- 
sad, AIR 1974 SC 1320, the Supreme 
Court had to consider a somewhat simi- 
lar case. In that case, some persons 
entered into an oral-agreement of part- 


A.L R. 


nership to purchase an electrice under- 
taking in the name of one Murali Prasad, 
one of the partners. It was also agreed 
that the licence will be obtained in the 
name of Murali Prasad, though each 
partners will contribute the purchase 
money in proportion to the respective 
sharers in the partnership. After getting 
the consent of the State Government, Offi- 
cial Liquidator sold the electric under- 
taking to Murali Prasad tut the part- 
ners including Murali Prasad contributed 
in proportion to their shares towards the 
purchase money. The oral agreement of 
the partnership was then reduced to 
writing. When the Government acquired 
the electric undertaking and deposited 
the money in court, Murali Prasad insti- 
tuted a suit for a declaration that he 
being the sole licencee was the exclusive 
owner of the undertaking and as such he 
was the only person who was entitled to 
the entire price paid or payable by the 
Government. This was on the basis that 
there was some prohibition under the 
Electricity Act and the rules and regula- 
tions made thereunder against assigning 
a licence by the licencee or transferring 
his undertaking cr any part thereof by 
Sale, mortgage or otherwise without the 
previous consent in writing of the State 
Government. The partnership was there- 
fore illegal. The Supreme Court held 
that there was nothing to suggest that 
the parties knew or were aware that the 
partnership was illegal. The illegality, if 
any, was discovered only after the Gov- 
ernment issued a notification revoking 
the licence and Ceciding to purchase the 
undertaking. Therefore, the persons who 
have contributed the money to provide 
the capital for the undertaking were en- 
titled to recover the amotnts in accord~ 
ance with their respective shares. 


12. In a later case, Kuju Collieries v. 
Jharkhand Mines. AIR 1974 SC 1892, the 
Supreme Court hald that both in the case 
of parties to the agreemert coming to 
know that the agreement in law was not 
enforceable, subsequent to the agree- 
ment, and also in a case where an agree- 
ment which was originally enforceable 
but later became void due to subsequent 
happenings, any person wno has receiv- 
ed any advantage under sich agreement 
or contract is bound to restore such ad- 
vantage or to make compensation to the 
person from whom he received it. 


13. In a case arising uncer the Central 
Excises and Salt Act, in Kanniappa 
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Nadar v. Karuppiah Nadar, (1962) 2 Mad 
LJ 109: (AIR 1962 Mad 240) (FB), this 
court held that where a partnerskip 
agreement has either become impossible 
of performance by reason of the fact that 
no joint licence had been obtained in 
favour of both the partners or by reason 
of the rescission by one party or the 
other to the contract the party in the 
position of the appellant will be entitled 
to restitutions of the moneys paid by hm 
towards the contract. 


14. In Viswanatha v. Namakchazd 
Gupta, 1954-2 Mad LJ 782: (AIR 1655 
Mad 536), when a person who was hsv- 
ing a licence filed a suit for a declaration 
that the partnership entered into by hm 
with the defendant for running a cinema 
business under the licence issued in kis 
own name was illegal and void ab inito 
and for an injunction restraining the ce- 
fendant from interfering with the rights 
of the plaintiff as the sole proprietor of 
the business, the defendant contended ne 
had advanced large sums of money for 
the purpose of the partnership, that ev2n 
If the partnership was illegal. if the reltef 
of declaration is to be granted to tze 
plaintiff it should be made on condition 
of the plaintiff refunding to the defen- 
dant all the sums paid by him with in- 
terest. While agreeing with the plaintiff 
that the partnership agreement was 
illegal and void, this court held that the 
defendant was entitled to be reimburs2d 
of all the moneys paid by him to tne 
plaintiff and a decree was granted to tre 
effect that on payment of the amount 
found due to the defendant, the plaint.if 
would be granted a declaration that tre 
partnership was void. 


15. These decisions clearly show thst 
whatever may be the legal position >of 
the partnership agreement, the plaint- 
is entitled to be repaid his share capital 
or those moneys advanced or invested. 
Since the promissory note was executed 
by the defendants in respect of the share 
capital of the plaintiff, he is entitled <0 
the decree for the amount prayed for n 
the suit. The judgment and decree of the 
court below are therefore confirmed ard 
this appeal is dismissed with costs. 


Appeal dismisses, 
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Vaiyapuri Gounder, Appellant v. Kali- 
anna Gounder, Respondent. 


Second Appeal No. 1284 of 1973, 
26-3-1976.* 

T. P. Act (1882), Ss. 5 and 55 — Re- 
conveyance, agreement of — Essentials— 
Understanding to reconvey must form 
part of original sale — Subsequent agree- 
ment to reconvey not enough. 


In order to constitute an agreement of 
reconveyance, the understanding te re- 
convey the properties should form part 
of the bargain of the original sale of the 
property. Where the understanding is 
absent, the mere fact that subsequently 
an agreement was entered inte between ` 
the same parties would not convert an 
agreement of sale simpliciter into an 
agreement to reconvey. (1974) 87 Mad 
LW 384 and AIR 1960 Mad 203, Foll. 

(Para 4) 

If the understanding to recenvey is 
present at the original sale, the length 
of period between the sale and subse- 
quent agreement to reconvey is of no 
significance. (Para 2) 


If there is no evidence either way, 
namely, as to whether there was an 
understanding at the time of the original 
sale deed at all with regard to the recon- 
veyance or not, the facts that the sale 
price of the property and the price for it 
subsequently agreed to be sold were 
the same, or both the prices were much 
lower than the actual value of the pro- 
perty or a long time was allowed for 
reconveyance may tend to an inference 
that there should have been such an 
understanding. In this case, there being 
direct evidence that there was no under- 
standing at the time of the original sale 
to reconvey the properties, there can ‘be 
no scope whatever for holding that sale 
agreement, constituted an agreement to 
reconvey the properties. (Para 2) 
Cases Referred: Chronological Paras 
(1974) 87 Mad LW 384 
AIR 1960 Mad 203: (1960) 1 Mad LJ 380 

3 


D/- 


JUDGMENT:— The plaintiff in O. S. 
No. 678 of 1967 on the file of the Court of 
the District Munsif of Gobichettipala- 
yam, who succeeded before the trial Court, 


‘but lost before the first appellate Court, 


*(Against decree of Sub-J., Erode in 
Appeal Suit No. 207 of 1968.) 
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- is the appellant herein. . Admittedly the 
suit properties originally belonged to the 
joint family of one Krishna Gounder and 
his sons. The said Krishna Gounder act- 
ing for himself and as guardian of his 
minor sons sold the suit properties to the 
defendant on 17-10-1962 for a considera- 
tion of Rs. 1500. Subsequently under Ex. 
A-1 dated 17-6-1962 the defendant in 
the present suit entered into an agree- 
ment with Krishna Gounder agreeing to 
sell the suit properties to him for a con- 
sideration of Rs. 1,500 and received an 
advance of Rs. 10 and it was agreed that 
the balance was to be paid and the sal? 
deed to be executed in any ‘Chithirai 
Kalvathi’ within four years. Admittedly 
Krishna Gounder assigned the right se- 
cured under Ex. A-1 in favour of the 
plaintiff in the present action under Ex. 
A-2 dated 6-4-1964. Admittedly the 
plaintiff did not pay the balance in any 
Chithirai Kalavathi within four years, 
but offered to pay the balance and take 
the sale deed 34 davs after the expiry of 
that period. On the defendant refusing to 
execute the sale deed, the present suit 
was instituted by the plaintiff for speci- 
fic performance of the agreement Ex. A-l. 
Cne of the contentions raised by the de- 
fendant in the suit was that Ex. A-1 was 
net an agreement to sell the suit pro- 
. perty simpliciter, but was an agreement 
to reconvey the properties, that therefore 
with reference to such an agreement, the 
time was of the essence of the contract 
and that since admittedly the plaintiff 
did not pay the amount and obtain the 
sale deed within the period stipulated in 
Ex. A-1, he was nat entitled to any re- 
lief in the present suit. However, the case 
of the plaintiff was that Ex. A-1 was not 
an agreement to, reconvey the properties, 
but it was an agreement to sell the pro- 
perties simpliciter, that therefore time 
was not presumed to be the essence of 
the contract and that consequently he 
was entitled to a dacree for specific per- 
formance. The learned District Munsif, 
who tried the suit, accepted this case of 
the plaintiff and heid that the agreement 
Ex. A-1 was an agreement simpliciter to 
sel] the properties by the defendant to 
Krishna Gounder, the assignor of the 
plaintiff and therefore decreed the suit. 


However, on adpeal preferred by the 
defendant. the learned Additional Sub- 
ordinate Judge of Erode reversed the 


conclusion of the learned District Munsif 
and held that the agreement Ex. A-1 con- 
stituted an- agreement to reconvey the 


properties and that with regard to such 
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an agreement, time was >f the essence 
of the contract, that since admittedly the 
plaintiff-appellant did not pay the 
amount within the time st:pulated under 
Ex. A-1, he was not entitl2d to a decree 
for specific performance and therefore 
dismissed the suit instituted by the plain- 
tiff. Hence, the present second appeal by 
the plaintiff in the present action. 


2. Having regard to what I have stat- 
ed above, the only question that arises 
for consideration is, whether Ex. A-l 
constituted an agreement of reconvey- 
ance or was an agreement to sell the pro- 
perties simpliciter. The learned Subordi- 
nate Judge has recognised the fact that 
there was an interval of eight months be- 
tween the sale deed dated 17-10-1962 and 
Ex. A-1 agreement dated 17-6-1963. Not- 
withstanding this, the learned Subordi- 
nate Judge took the view that having 
regard to the fact that the amount for 
which the properties were agreed to be 
sold was the very identice] amount for 
which the defendant purchased the pro- 
perties from Krishna Goundar and also 
having regard to the further fact that 
a long time was prescribed for the pur- 
Chase of the properties by Krishna 
Goundar, the agreement Ex. A-1 must be 
construed to be only an agreement to 
reconvey the properties and not an agree- 
ment to sell the properties simpliciter. 
He also took into account that the pro- 
perties were worth Rs. 3,500 on the date 
of Ex. A-2 and that still the plaintiff paid’ 
only Rs. 2000 for obtaining an assignment 
of the right under Ex. A-1. That also, ac- 
cording to the learned Subordinate 
Judge would show that Ex. A-1 agree- 
ment was not an agreement simpliciter, 
but only an agreement of reconveyance 
of the properties. However, he also noted 
One significant fact. that is, the admis- 
sion of D.W. 1, the deferdant, that no 
agreement of reconveyance was execut- 
ed on the date of sale by Krishna Goun- 
dar, nor was there any oral agreement 
for reconveyance at any time in respect 
of the suit properties. In my opinion, this 
finding and the above admission on the 
part of D.W. 1 are fatal to the case that 
Ex. A-1 constituted only an agreement 
to reconvey the properties. I am of the 
opinion that the very concept of an agree- 
ment to reconvey involves a contempo- 
raneous understanding be:ween the par- 
ties at the time of the original sale itself 
that the vendee should reconvey the 
properties subsequently even though the 
formal document embodying this under- 
standing may come into existence later. 
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Otherwise, the very concept of recon- 
veyance which has been recognised to be 
a concession or privilege conferred on the 
vendor by the vendee at the time of the 
original purchase of the properties wl 
hava no significance whatever. In this 
case, J may not attach any significance 
even to the fact that there was an inter- 
val of eight months between the date of 
the original sale, namely, 17-10-1962 amd 
the date of Ex. A-1 namely 17-6-1963, if 
there had been an understanding en 
17-10-1962 itself that Krishna Gounder, 
the vendor of the properties should have 
a right to repurchase the properties from 
the defendant later, subject to certain 
conditions or fulfilment of certain stipi- 
lations. But in this case, there is the 


clearest possible evidence on the part of - 


the defendant as D.W. 1, who was direct- 
ly « party to the sale deed as well as Ex. 
A-1 that no agreement of reconveyanze 
was executed on the date of the sale, 
namely, 17-10-1962 and that there was 
no oral agreement for reconveyance af 
any time in respect of the suit proper- 
ties. Therefore. Ex. A-1 is a totally ind=- 
pendent transaction utterly unconnected 
with and dissociated from the original 
Sale on 17-10-1962 and consequently Ex. 
A-1 cannot be said to be an agreement to 
reccnvey the properties. If there had been 
at least no evidence either way, namely, 
as to whether there was an understand- 
ing at the time of the original sale deed 
at all with regard to the reconveyance or 
not, the other features. present in Ex. A-1 
pointed out by the learned Subordinaze 
Judge, may tend to an inference that 
there should have been such an unde>- 
Standing. In this case, there being direst 
evidence that there was no understand- 
ing at the time of the original sale to re- 
convey the properties, there can be ro 
score whatever for holding that Ex. A-1. 
constituted an agreement to reconvey tke 
properties, 


3. In Kandaswami Mudaliar v. Munu- 
swami Udyar, (1974) 87 Mad LW 384, a 
Bench of this Court had occasion to cor- 
Sider a particular agreement as to whe- 
ther it was an agreement to reconvey cr 
an agreement to sell the property simpl:- 
citer. The learned Judges pointed out: 


“Apart from the difference in the pric, 
the sale deed and the agreement to cor- 
vey are not contemporaneous documents. 
The sale deed were executed in 1950 but 
the agreement to convey was entered 
into only in 1952. It was in fact nct 
claimed in the written statement by the 
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defendant that the agreement was exe- 
cuted in pursuance of an agreement {to 
reconvey the property.” . 

I am again emphasising the fact that it 
is not the difference in time of two years 
that will decide the issue, but it is the 
absence of any cleim that there was an 
understanding at the time of the original 
sale itself to reconvey the properties 
which understanding was subsequently 
reduced to writing in 1952 that will deter- 
mine the issue so as to hold that the 
agreement was not an agreement to re- 
convey the properties, 


In Varadarajulu Iyer v. Arumugha 
Gounder, (1960) 1 Mad LJ 380: (AIR 1960 
Mad 203) another Bench of this Court 
had occasion to consider whether time 
was the essence of a particular contract 
and while considering that question the 
learned Judges pointed out: 


“But there. may ‘be cases where time is 
made the essence of the contract. There 
may be also cases, where. though time 
was not made expressly as the essential 
term of the contract, the substance or 
nature of the contract is such that time 
would be deemed to be. of the essence. In 
regard to contracts relating to immov- 
able property, such cases occur in con- 
tracts for repurchase or reconveyance of _ 
property. In those zases, there is general- 
ly an outright sale of the property ac- 
companied by an agreement to reconvey 
the same on being so required to do by 
the original vendor within the stipulat- 
ed time.” 


When the learned Judges stated, “accom- 
panied by an agreement to reconvey the 
same”, they did not intend to lay down 
that there must be a document accom- 
panying the sale deed, but all that they 
intended to lay down was that there 
must have been an understanding or 
agreement between the parties that the 
vendee should subsequently reconvey the 
property to the vendor, even though a 
formal document embodying the under- 
standing might come into existence later. 


4. These two decisions support the 
view that I have taken, namely, that the 
understanding to reconvey the properties 
should form part of the bargain of the 
original sale of the properties. That, in 
my opinion, constitutes the very essence 
of the agreement to reconvey. Once that 
understanding is absent, the mere fact 
that subsequently an agreement was 
entered into between the. two parties, 
who happened to be the vendee and the 
vendor under the earlier. transaction will 
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not convert the agreement into an agree- 
ment to’ reconvey and it will remain and 
continue to be an agreement of sale of 
immovable properties simpliciter. Hav- 
ing regard to the admission of D.W. 1 in 
the present case thet there was no oral 
agreement even at the time when the 
original sale took place on 17-10-1962 to 
reconvey the properties, it would inevi- 
tably follow that Ex. A-1 cannot be an 
agreement to raconvey the properties, 
but can only be an agreement to sell pro- 
perties simpliciter. In such a case, it is 
not disputed that the normal rule is that 
the time is not of the essence of the con- 
tract and therefore the suit instituted by 
the appellant being within time, it not 
having been barred by limitation, he is 
entitled to the relief for specific perform- 
ance prayed for., 


5. Accordingly the second appeal is 
allowed and the judgment and decree of 
the learned Additional Subordinate 
Judge of Erode dated 2nd March, 1971 
are set aside and those of the learned 
District Munsif of Gobichettipalayam 
dated 27 September, 1968 are restored. 
The parties will: bear their respective 
costs throughout. No leave. 

Appeal allowed. 
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Karnagam, Pétitioner v. Jayaseelam 
Chettiar and others, Respondents. 

Civil Revn. Petn. No. 780 of 1975, D/- 
26-3-1976.* 

Provincial Insolvency Act (1920), Sec- 
tions 10 (1) and 24 (1) (a) Proviso — Pe- 
tition by debtor — Scope of inquiry. 

When the petition for being adjudged 
an insolvent is made by the debtor the 
court has under provisa to S. 24 (1) (a), 
to be satisfied prima facie that the peti- 
tioner is unable to pay his debts and on 
being so satisfied it is not bound to hear 
any further evidence. Thus where the 
creditor had obtained a decree for more 
than Rs. 500 against the debtor and had 
also obtained an order fer the arrest of 
the debtor in execution of the decree and 
the debtor presented a petition under 
S. 10 on the ground that he was unable 


*(Against order of Dist. Court, East 
Thanjavur at Negapattinam, in C. M. 
A. 80 of 1975, D/- 3-12-1975.) 
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to pay his debts a prima facie case was 
made out and the court.wes not bound to 
enter into any further investigation and 
much less hear any further evidence on 
the opulence or the ability of the peti- 
tioner to pay his debts. Held, that the 
lower court misdirected itself in causing 
a superficial inquiry to be held at the in- 
stance of the decree-holder creditor 
about the ownership of certain property 
and ultimately to come to the conclusion 
that the petition was not a bona fide one. 
ATR 1916 PC 65, Referred. (Para 1) 


Cases Referred: Chronological 
AIR 1916 PC 64: (1917) TLR 44 Pat 535 1 


R. Harikesavan, for Petitioner; K. Sen- 
gottiar, for Respondents. 


ORDER:— The Court below ought not 
to have dismissed the vetitioner’s appli- 
cation for adjudication s an insolvent 
under S. 10 (1) of the Provincial Insol- 
vency Act, 1920. The petitioner’s case in 
his petition was that he has incurred 
loans in cultivation and agricultural ope- 
rations and incurred debts to the tune 
of Rs. 7,200 which is inclusive’ of a de- 
cree debt admittedly obtained against 
him by one of his creditors who is the 
first respondent in the application filed 
in the lower Court. It is not in dispute 
that the first respondent sbtained a de- 
eree in O. S. No. 418 of 1971 on the file 
of the District Munsif’s Court, Naga- 
pattinam and that he has levied execu- 
tion against him and obtamed also an 
order of arrest in execution of the de- 
cree. Consequent upon such harassment 
by his creditors and his inability to pay 
the debts disclosed by him in the sche- 
dule to the petition. the petitioner came 
to Court with an application for volun- 
tary adjudication, of himself as an im- 
solvent. Excepting the first respondent, 
other creditors did not contest. The first 
respondent’s case was that the debts dis- 
closed by the petitioner oher than the 
decree debt owing by him to the first res- 
pondent, were not true and genuine. Ac- 
cording to the first respondent the peti- 
tioner is a rich mirasudar and that he 
owns amongst other things, a flour mill 
at Nagapattinam. He would contend that 
there has been an obvious suppression of 
such assets by the petiticner and that 
therefore the petition has to be dismiss- 
ed. The learned Sub-Judge found that 
the petitioner owed the decree debt. But 
he would accept the firs? respondent’s 
case that the petitioner aqwns a running 
flour mill besides a building and that as 
the petitioner is running the same, he 


Paras - 
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should be presumed to be the own2r 
thereof. The case of the petitioner in the 
lower Courts and before me is that the 
mili does not belong to him and it is not 
one of his assets. Nevertheless the Courts 
below found that the petition was not a 
bona fide one and dismissed the applica- 
tion for adjudication. It is as against this 
the present C.R.P. has been filed. Te 
application for adjudication made by tie 
debtor and initiated on his own volition 
is one which has to be scrutinised and 
disposed of in accordance with the pro- 
visions of the Provincial Insolvency Act 
as this is arising under that Act. When. a 
person who claims himself to be a debtor 
wants to badge himself as an insolvent 
by invoking the process of law and stet- 
ing that he is unable to pay his debts to 
his creditors, then such an overt expres- 
sion of inability on the part of the debtor 
cannot lightly be disregarded by Courts 
on a priori considerations. In the instant 
case the first respondent has not only 
obtained a decree, but in execution he is 
seeking to arrest the petitioner. Obvious- 
ly in order to avert an arrest and also 
for the reason that he was unable to pay 
his debts, the petitioner has filed the pre- 
sent application under S. 10 of the Pro- 
vincial Insolvency Act, The petition con- 
tains the contents which an insolvency 
petition should contain and the act of 
insolvency thereto is that he is unakle 
fo pay his debts. The first respondent, as 
creditor, opposes this on the ground that 
there has not been a true and full dis- 
Closure of the assets of the petitioner. =n 
particular his case is that the flour m-Il 
in Nagapattinam is an asset belonging to 
the petitioner and he having not disclos- 
ed the same should be deemed to hawe 
presented this application without ary 
bona fides and that therefore the app- 
cation merits dismissal. But the Act it- 
self prescribes the procedure to be fol- 
lowed on the date when such an applica- 
tion is set for hearing. It says under pre- 
viso to S. 24 (1) (a) of the Provincial In- 
solvency Act that where the debtor is 
the petitioner, he shall, for the purpose 
of proving his inability to pay his debts, 
be required to furnish only such proof as 
to satisfy the Court that there are prima 
facie grounds for believing the same ard 
the Court, if and when so satisfied, shadl 
not be bound to hear any further ev_- 
dence thereon. The legal interdict creaz- 
ed by the language in the proviso =s 
above in the matter of creation of a ber 
to hear any further evidence in case 
there are prima facie grounds to believe 


Karnagam v. Jayasee.am 


assets, it proves that at that 


(Ramaprasada Rao J.) - (Pr. 1] Mad. 251 


that the debtor is unable to pay his debts, 
has some significance. As in the instant 
case, if a creditor puts forward a story 
that the petitioner debtor is possessed of 
stage, it 
would not be necessary for the court to 
hear any further evidence thereon, if it 
is satisfied about the inability to pay 
one’s debts is necessary than his own 
solemn affirmation (sic). This might ap- 
pear to be a general observation. In the 
particular case, there is admittedly a 
decree as against the petitioner which is 
more than Rs. 500. The petitioner says 
that he is unable to pay his debts. Prima 
facie, therefore, there are grounds to 
believe the same in the sense that the 
petitioner is seeking for a voluntary ad- 
judication and for the self-imposition of 
a badge of insolvency on him on the 
ground that he is unable to pay such 
debts at that stage; it appears to me that 
the Court is not bound to enter into any 
further investigation and much less hear 
any further evidence on the opulence or 
the ability of the petitioner to pay his 
debts. What the first respondent is at- 
tempting to do in this case is to disprove 
the allegation that the petitioner is 
unable to pay his debts by stating that 
the petitioner is possessed of assets to 
wit flour mill in Nagapattinam. Apart 
from the fact that the petitioner is dis- 
claiming such an asset and is asserting 


- that it is not his, it would be beyond the 


scope of the inquiry as contemplated in 
proviso as above for the Court to embark 
upon such an investigation to find ulti- 
mately whether the petitioner is able or 
unable to pay his debts, As already stat- 
ed, this statement of the debtor that hej 
was not able to pay the decree debt 
which is not in dispute, is sufficient prima 
facie proof that he wants to be adjudi- 
cated on that ground. The lower Court 
misdirected itself in causing a superficial 
inquiry to be held about the ownership 
of the Mill and ultimately to come to the 
conclusion that the petition is not a bona 
fide one. The provisions of the Provincial 
Insolvency Act, 1920 did not enable the| 
Court to dismiss such application on such 
a priori considerations. In Chhatrapat 
Singh Dugar v. Kharag Singh Lachmi- 
ram, (1917) ILR 44 Cal 535: (AIR 1916 
PC 64), it is said that if any such situa- 
tion arises, the stage at which the Court 
can visit the petitioner with any alleged 
consequences of any misconduct of the 
debtor, is when the debtor applies for 
discharge and not on the initial proceed- 


ings, when an application under the Act 
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is made by the debtor himself to be de- 
clared as an insolvent. If such an inquiry 
is contemplated, the Act should have 


specifically provided for it. It has not. 
The reason appears to be obvious.. The 
Official Receiver who would come into 


the picture after adjudication and who r€- 
presents the body of creditors, weuld 
necessarily investigate into the question 
for the benefit of the creditors and if any 
asset has been screened by the debtor, 
he would bring the same into the pool 
for the purpose of division amongst the 
body of creditors. For this and for the 
reasons already stated, the lower Courts 
failed to exercise jurisdiction in law and 
had committed an apparent error in hav- 
ing dismissed the application for volun- 
tary adjudication. This civil revision peti- 
tion is allowed. No order as to costs. 
Petition allowed. 
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RAMANDJAM, J. 
R. M. T. S. S. Dhanasekaran, Appel- 
lant v. State Bank of India, Dindigul, 
Respondent. 


A. A. Os. Nos, 409 and 410 of 1976, D/- 
18-11-1976.* 


(A) Civil P. C. (1908), ©. 9, R. 13 — 
Setting aside ex parte decree — Grounds 
for. i 


An applicant under O. 9. R. 13, C.P.C. 
can request the Court to set aside an 
ex parte decree on any one of the two 
grounds, viz. (1) that the summons was 
not duly served or (2) thet he was pre- 
vented by any sufficient cause from ap- 
pearing when the suit was called on for 
hearing. | (Para 8) 


(B) Civil P. C. (1908), O. 5, R. 20 (2) and 
O. 9, R. 13 — ‘Duly served: — Substitut- 
ed service treated as sufficient by Court 
is due service, 


Where in a mortgage suit the defen- 
dant had been served by substituted ser- 
vice by publication in a newspaper and 
at the stage of final decree proceedings 
he had been served by affixture and both 
the services were treated ‘ov the Court as 
sufficient service it should be taken that 
the defendant was duly served as per 
the provision of O. 5, R. 20 read with O. 9, 


*(Against order of Sub-J., Dindigul. DA 
204-1976.) 


DU/EU/B298/77/KSB 


A.I. R 
R. 13, C.P.C. AIR 1927 Mad 507, Rel. on. 


(Paras 6, 7) 
(C) Civil P. C. (1908), 0.9, R. 13 — 
Sufficient cause for non-appearance — 
What constitutes — Absence of know- 
ledge of proceeding — If and when con- 
stitutes sufficient cause, l 


Where the defendant is duly served by 
substituted service but he is shown to 
have no knowledge of the suit or the 
final decree proceedings on the date of 
the hearing, he can be taken to have 
shown sufficient cause for non-appear- 
ance, so as to enable him to invoke Q. 9, 
R. 13, C.P.C. A vague knowledge about 
certain proceedings is not enough for 
the limitation to operate: a specific know- 
ledge that a particular decree has been 
passed against him in a particular court 
and for a particular sum has to be at- 
tributed to the appellant so as to say 
that he had such knowledge 30 days be- 
fore the date of the application. AIR 
1926 Mad 31, Rel. on. {Paras 8, 9) 

Held that having regard to the fact that 
in this case all the summons and notices 
from the Court had been sent only to 
Kamuthi address and not to Dindigul 
address where the defendant was actual- 
ly residing, his non-appearance before 
the Court on the date of trial could be 
taken to be for a sufficient cause. 


(Para 10) 

Cases Referred: Chronological Paras 

AIR 1927 Mad 507 6 

AIR 1926 Mad 31:49 Mad LJ 445 8, 9 

P. Seshadri, for Appellant; K. Sarva- 
bhauman, for Respondent. 


JUDGMENT: These two appeals have 
been filed by the third defendant in O. S. 
No. 97 of 1972 on the file of the Subordi- 
nate Judge’s Court, Dindigul against the 
orders dismissing his applications, viz.. 
I. A. Nos. 660 of 1975 and 688 of 1975, for 
setting aside-the ex parte preliminary 
decree dated 31-7-1973 and the ex parte 
final decree dated 11-1-1974. 


2. The respondent bank filed a suit to 
recover a sum of Rs. 76,517.85 said to 
be. due on a mortgage from the defen- 
dants 1 to 5. The first defendant is a firm 
and defendants 2 to 4 are the partners 
and the minor 5th defendant has been 
admitted to the benefits of the partner- 
ship. The sixth defendant is the Official 
Assignee, Madras, in charge of the estate 
of defendants 2 to 4 who have been ad- 
judicated as insolvents. In the suit, no 
personal service of summons was effect- 
ed on the third defendant, but summons 
had been served by. substituted service 


a 
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and by publication in ‘Malai -Murasv’ 
newspaper. The 5th defendant. a minor 
represented by a court-guardian, and th2 
6th defendant, the Official Assignee, 
alone appeared at the trial, and as de- 
fendants 1-to 4 remained absent, they 
were set ex parte and an ex parte preli- 
minary decree came to be passed on 
31-7-1973. Subsequently final decree pro- 
ceedings were initiated and in those pro- 
ceedings also due notice was sent to all 
‘defendants. So far as the third defendant 
is concerned, he has been served by afix- 
ture.and such service has been held tə 
be sufficient. Thereafter, he was set ex 
parte and final decree has been passed on 
11-1-1974. Thereafter the respondent 
took steps to bring the mortgage pro~ 


perty to sale. At that stage on 17-7-1975 


the third defendant (appellant herein) 
filed the said two applications for setting 
aside the ex parte preliminary decree a3 
well as the ex parte final decree on th2 
ground that he was not personally serv- 
ed with the summons-in the suit and 
notice in the final decree proceedings. 
and that he became aware of the proceed- 
ings only on 1-7-1975 through one Veera- 
badhran, a friend of the appellant, who 
came to know about the proceedings 
from the publication in ‘Malai Murasw’. 


3. The said two applications for set- 
ting aside the ex parte preliminary de- 
cree and the final decrees were resisted 
by the respondent (plaintiff) on  th2 
ground that the petitioner had sufficient 
notice of the proceedings, but evaded 
summons for the reasons best known t9 
himself, that he came to know of th? 
entire proceedings only on 1-7-1975 was 
not true and that as a matter of fact, the 
appellant and the defendants 1, 2 and 4 
had been informed by the Official As- 
signee and therefore they should be 
taken to have knowledge of the suit pro- 
ceedings. 


4. The court below by a commor 
judgment held that a perusal of the notes 
paper in the suit showed that after due 
publication made the defendants 1 to 4 
including the appellant were set ex parte 
that the preliminary decree came to b=? 
passed after hearing the court-guardian 
of the fifth defendant and the Official 
Assignee, the sixth defendant, that evem 
in the final decree proceedings due notic? 
was sent to the appellant and other de- 
fendants that the court after satisfying 
itself about the sufficiency of the notice 
declared the appellant ex parte, and that 
therefore, it cannot be stated that th? 
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appellant had no sufficient notice of the 
proceedings. The lower court also took 
the view that the appellant purposely 
kept himself out of the court for reasons 
best known to himself and that he can- 
not now complain that the plaintiff has 
obtained an ex parte decree fraudulently. 


5. In this appeal it is contended on 
behalf of the appellant that admittedly 
he was not personally served in the suit 
or in the final decree proceedings, that 
he became aware of the proceedings only 
on 1-7-1975 through a friend of his and 
that having regard to the huge claim 
made in this suit, he should in the inte- 
rest of justice, be given an opportunity 
to put forward his defence. 


6. The learned counsel for the res- 
pondent submits that in this case there 
has been a due service of summons in 
the suit, and of notice in the final decree 
proceedings, on the appellant and that 
therefore he is not entitled to seek to set 
aside the ex parte preliminary decree as 
well as the final decree. According to the 
learned counsel, even if there had been 
no personal service on a party if the 
court considers the service to be a suffi- 
cient service. then the service should be 
taken to be a due service as contemplat- 
ed under O. IX, R. 13, C.P.C., in which 
case the appellant cannot invoke the said 
provision for setting aside the ex parte 
decrees. In support of the said submis- 
sion, the learned caunsel for the respon- 
dent refers to the decision reported in_ 
Doraiswami Ayyar v. Balasundaram 
Ayyar (AIR 1927 Mad £07), wherein 
Wallace, J., has held that the word ‘duly’ 
in O. IX, R. 13, C.P.C., is not equivalent 
to ‘personally’, that if the trial court is 
Satisfied that the substituted service 
effected is a sufficient service, then it 
should be taken to be a due service, and 
that such service is as effectual as if it 
had been made on a defendant personal- 
ly. That was also a case where the defen- 
dant filed an application to set aside the 
ex parte decree on the ground that he 
was not personally served in the suit and 
that therefore he is entitled to file an 
application for setting aside the ex parte 
decree within 30 days from the date of 
knowledge of the decree as prescribed in 
Art. 164 of the Limitation Act. Wallace, 
J., held that on the facts of that case 
where the trial court was judicially satis- 
fied that the conditions laid down in O. 5, 
R. 20, C.F.C. were present to treat the 
service as ‘due service’ the defendant 
was not entitled ‘to set aside the ex parte 
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decree merely on the basis that there is 
no personal service. 


T. Tt is not in dispute that the appel- 
lant in this case wes not personally serv- 
ed either at the stage of the suit or at 
the final decree proceedings. At the stage 
of the suit he has been served by substi- 
tuted service by. publication in a news- 
paper and at the final decree proceedings 
he had been served by affixture. Both the 
services had b2en treated as sufficient 
service by the court below. Therefore, it 
should be taken that the defendant was 
duly served as per the provision o 
O. V, R. 20, C.P.C. 


8. It appears however that nonetheless 
the appellant can seek to set aside the 
ex parte decree on the ground that he 
was prevented by sufficient cause from 
appearing when the suit was called or 
when the final decree was passed. O. IX, 
R. 18, C.P.C., sets out two alternative 
grounds for having the ex parte decree 
set aside, in an application under O. 9, 
R. 13, C.P.C. The applicant can satisfy 
the court that (1) the summons was not 
duly served; or (2) he was prevented by 
any sufficient cause from appearing when 
the suit was called on for hearing. He 
cculd request the Court to set aside the 
ex parte decree passed against him on 
any one of the two grounds. Even if 
there has been a proper and sufficient 
service at the stage of the suit and at the 
stage of the final decree proceedings, if 
he satisfies the court that he was pre- 
vented by sufficient cause from appear- 
ing in court he can seek the setting aside 
of the ex parte decree. In this case the 
cause shown by the appellant for not be- 
ing present at the time of the hearing of 
the suit, or the: final decree proceedings 
is that he was not personally served in 
those proceedings; as such he was not 
aware of the proceedings. In Syed 
Muhammed Sahib v. Alagappa Chettiar, 
49 Mad LJ 445: (AIR 1926 Mad 31) there 
was service of summons in the suit by 
affixture on the outer door of the defen- 
dant’s house. The trial court proceeded 
to decree the suit ex parte declaring the 
said service by affixture as sufficient 
service. The defendant thereafter filed an 
application to set aside the ex parte de- 
cree under O. IX, R. 13, C.P.C., Ramesam 
J. in that case was of the view that even 
if there has been a proper service of the 
summons, the defendant can show suffi- 
cient cause for his non-appearance as an 
alternative ground for invoking O. IX, 
R. 13, C.P.C., provided such an applica- 


A. I. R. 


tion is not barred by limitation and that 
though for the purpose of limitation the 
defendant’s knowledge of the suit will 
be material, a vague knowledge that a 
decree had been passed by some. court is 
not enough and it must be found that the 
defendant had knowledge that a particu~ 
lar decree had been passed against him 
in a particular court in favour of a parti- 
cular person and for a particular sum. 
Therefore, if the appellant is shown to 
have no knowledge of the suit or the 
final decree proceedings on the date of 
the hearing. he can be taken to have 
shown sufficient cause for non-appear~ 


ance, so as to enable him to invoke O. 9,|- 
R. 13, C.P.C. 


9. Learned counsel for the respondent 
would, however. point out that the Off- 
cial Assignee who is the sixth defendant 
has been duly served and he, in fact, took 
part in the suit as well as in the further 
proceedings, and that the Official As- 
signee has duly intimated to all the de- 
fendants the progress of the suit at vari- 
ous stages and therefore the appellant 
should be deemed to have knowledge of 
the suit and other proceedings from the _ 
Official Assignee. But the communica- 
tions of the Official Assignee filed before 
the court are only copies of letters said 
to have been sent to the appellant and 
there is no evidence to show that those 
communications actually reached him. In 
this case the appellant has said that he 
has not received any communication sent 
by the Official Assignee intimating about 
the progress of the suit or the final de- 
cree proceedings. The learned counsel 
for the respondent further points out 
that though the appellant has come for- 
ward with a case that he became aware 
of the suit and the proceedings only on 
1-7-1975 through his friend, Veerabadh- 
ran, the said Veerabadhran has not been 
examined. The learned counsel states 
that even as per the evidence of the ap- 
pellant, he met Veerabadhran in May- 
June of 1975 when he was informed 
about the proceedings and he immediate- 
ly filed the applications for setting aside 
the ex parte decree, and that therefore 
he should have filed the application for 
setting aside the decree within 30 days 
from the date of knowledge of the pro- 
ceedings, but the application had actual- 
ly been filed only on 17-7-1975. As point- 
ed out by Ramesam, J., in Syed Muham- 
med Sahib v. Alagappa Chettiar, 49 Mad 
LJ 445: (AIR 1926 Mad 31), a vague 
knowledge about certain proceedings ‘is 
not enough for the limitation to operate 
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and that a specific knowledge that a par 
ticular decree has been passed agains 
him in a particular court and for a parti 
cular sum has to be attributed to thé 
appellant so as to say that he had suec? 
knowledge 30 days before the date of th= 
applications. ` 


10. . Having regard to the fact that i 
this case all the summons and notice 
from the court had been sent only t 
Kamuthi address and not to Dindigt- 
address where the appellant is actuall; 
residing. his non-appearance before th= 
court on the date-of trial can be take= 
-jito be for a sufficient cause. 


11. In this view the appeals have t= 
be allowed and they are accordinglh 
allowed. The ex parte preliminary de- 
cree as well as the final decree will stan— 
set aside, and the suit will be restored f= 
file, so far as the third defendant is con- 
cerned, for fresh disposal in accordanc= 
with law. Having regard to the fact the” 
the suit is for the year 1972, the lowes 
court is directed to dispose of the sui 
within two months from the date of re 
ceipt of the records by that court. Ther= 
will be no order as to costs 
appeals, 

Appeals allowec. 
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GOKULAKRISHNAN, J. 


Nataraja Deekshidar, Appellant w 
Aiyathurai Padayachi, Respondent. 


Second Appeal No. 737 of 1972, DJ- 
29-10-1976. 

Civil P. C. (1908), S. 100 (1) (c) — Sub- 
- stantial error or defect in procedure — 
Question of fact — Onus of proof — Onu= 
placed on wrong party by appellatz 
Court — Defect in procedure substantial 
to warrant interference in second appeal 


Where the registered document pro- 
duced by the plaintiff. in support of hiz 
title to property thereunder, proved that 
the same had been executed on the date 
stated, it was for the defendant to rebu= 
this prima facie proof established by the 
plaintiff. It was therefore necessary for 
the ‘ower appellate court to discuss th® 
evidence on record casting the burden 
upon the defendant to rebut the proof o= 
execution of the document on the date ic 


*(Against decree of Sub-J., Chidambaram. 
in A. S. No. 15 of 1968.) 


CU/DU/B14/77/AS/VBB 


Nataraja v. Aiyathurai «Go kulakrishnan J .) 
_bears. Where the lower appellate Court 


in thes= ' 
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wrongly: cast the burden upon the plain- 
tiff to prove the genuineness of the decu- 
ment, there was a substantial error in 
the procedure adopted by the lower ap- 
pellate Court in giving its decision with 
regard to the dispute between the parties 
which necessitated interference in se- 
cond appeal. AIR 1963 SC 302, Foll; 
AIR 1951 SC 120, AIR 1960 SC 115 and 


AIR 1967 SC 226, Ref. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1967 SC 226 10 
AIR 1963 SC 302 10, 13 
AIR 1960 SC 115 10 
AIR 1951 SC 120: 1950 SCR 781 9 


JUDGMENT: Plaintiff is the appel- 
lant. The suit was for redemption of an 
usufructuary mortgage dated 29-8-1959 
executed by one Kaliaperumal Pada- 
yachi in favour of the first defendant, on 
the allegation that the first defendant 
has been in enjoyment of the suit pro- 
perty as usufructuary mortgagee and 
that on 14-7-1960 the plaintiff entered 
into an oral agreement with Kaliaperu- 
mal Padayachi for purchase of the suit 


property for Rs. 2750.. In accordance 
With the said agreement, Kaliaperumal 
Padayachi received Rs. 700 from the 


plaintiff in discharge of the begiam deed 
executed by Kaliaperumal Padayachi's 
daughter Chinapillai, (4th defendant) in 
favour of ond Pakkirisami Padayachi and 
for the discharge of a pronote debt due 
by Chinnapillei to the same Fakkirisami 
Padayachi. It was the further case of the 
plaintiff that Kaliaperumal Padayachi 
received on several occasions for his 
needs amount to the tune oł Rs. 150. 
Later on, on 11-8-1960 Kaliaperumal 
executed the sale deed in favour of the 
plaintiff for Rs. 2,750, under which he 
directed the suit bogiam debt to be dis- 
charged by the plaintiff. In spite of re- 
peated demands, the first defendant did 
not receive the bogiam amount and give 
discharge to the document, Hence, the 
plaintiff sent Rs. 600 by money order to 
the first defendant and informed the 
same also by notice dated 7-5-1964. The 
first defendant evaded receipt of the 
same. Hence, the money order as well as 
the notice was returned to the sender. 
Since under the bogium deed the princi- 
pal has to be paid after a period of three 
years in Chitrai Kalavathi, the plaintiff 
tendered the amount by maney order on 
7-5-1964. ` Kaliaperumal Padayachi died 
pending suit. Defendants 2 to 5 were im- 
pleaded as parties to the suit as the first 
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[Prs. 1-7] : 
defendant contended tha; the suit as 
framed was bad without impleading 


Kaliaperumal Padayachi. On these ` plead- 
ings, the plaintiff prayed for the above 
reliefs. 

2. It was the case of the first defen- 
dant that he obtained the sale of the 
suit property from Kaliaperumal on 
24-9-1960 for Rs. 2,500 and by that the 
suit usufructuary mortgage was discharg- 
ed. According to the first defendant, the 
sale in favour of the plaintiff was false 
and was learnt to be a forgery. It was 
contended that the plaintiff after coming 
to know the presentation of the sale deed 
by the first defendant for compulsory 
registration, created the sale deed on old 
stamp papers as if it had come into be- 
ing on 11-8-1950. The agreement alleged 
to have been made on 14-7-1960 by Kalia- 
perumal with the plaintiff was also deni- 
ed. The first defendant also denied the 
recitals of consideration made in the 
plaintiffs sale deed as false. After send- 


ing three notices for compulsory regis- 
tration proceedings, the Sub-Registrar 


refused registration on 19-12-1960. as 
the executant was not present. Thereupon 
the first defendant filed appeal in A. P. 
28° of 1960 before the District Registrar, 
Chidambaram and as per order dated 
2-3-1961, the sale deed was registered on 
10-3-1961. With these contentions, the 
frst defendant prayed for the dismissal 
of the suit. 

3. All the other defendants support- 
ed the claim of the first defendant. . The 
trial court, by judgment dated 27-12- 
1967, decreed the suit against the first 
defendant for redemption with costs with 
a direction that the plaintiff will be en- 
titled to mesne profits from the first de- 
fendant from the date of his notice of the 
deposit of the mortgage amount into 
court till delivery of possession of the 
Suit property. 

4. Aggrieved by the judgment and 
decree of the trial court. the first defen- 
dant preferred an appeal to the Sub- 
Court, Chidambaram. The Sub-Court re- 
versed the judgment and decree of the 
trial court and dismissed the suit. Ag- 
grieved by the judgment and decree of 
the lower appellate court, the plaintiff 
has preferred the above second appeal. 

5. Sri Parasaran, the learned Advo- 
cate-General appearing for the appellant, 
took me through the judgment of the 
lower appellate court and stated that the 
lower appellate court has lightly inter- 
fered with the judgment and decree of 
the trial court and as such the decision 
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of the lower appellate court has.to be 
set aside. According to the Advocate- 
General, there was absolutely no mate- 
rial or point made out for the lower ap- 
pellate court to disagree with the consi- 
dered judgment of the trial court. If that 
be so, the High Court has ample power 
to interfere in second appeal and restore 
the judgment and decree of the trial 
court. The learned Advocate-General 
further submitted that the lower appel- 
late court has wrongly cast the burden 
upon the plaintiff and as such there is 
error of law committed by the lower ap- ` 
pellate court which requires interference 
by this court. It has also been argued 
that the lower appellate court has not 
discussed the evidence adduced by the 
first defendant in the case and as such 
the judgment and decree of the lower 
appellate court are vitiated, the proce- 
Te adopted by it being erroneous in 
aw. 

6. Sri Habibullah Badsha, the learn- 
counsel appearing for the first defendant 
submitted that the burden of proof has 
been rightly cast upon the plaintiff to 
prove the genuineness of Ex. A-1, sale. 
deed in his favour, and that the lower ~ 
appellate court, after elaborately discus- 
sing the evidence on record, has cor- 
rectly come to the conclusion that the 
sale deed Ex. A-1, could not have come 
into existence prior to Ex. B-2. 


7. The facts in this case are simple. 
Ex. A-1 is the registered sale deed exe- 
cuted by Kaliaperumal Padayachi in 
favour of the plaintiff. Ex. A-1 is dated 
11-8-1960. Ex, B-2 is a registered sale 
deed executed by Kaliaperumal Pada- 
yachi in favour of the Ist defendant and 
the same is dated 24-9-1960. But these 
sale deeds are in respect of the very 
same property that belonged to Kalia- 
perumal Padayachi. Ex. A-1 was regis- 
tered on 21-11-1960, though the execu- 
tion was on 11-8-1960. Ex. B-2 was pre- 
sented for compulsory registration on 
16-11-1960, but the Sub-Registrar refus- 
ed to register the same since Kaliaperu- 
mal Padayachi was not present. Subse- 
quently it was registered only on 10-3- 
1961. It is the case of the lst defendant 
that subsequent to his presenting Ex. B-2 . 
for compulsory registration on 16-11- 
1960, the plaintiff brought about Ex. A-1, 
on old stamp papers as if it was written 
on 11-8-1960 and got it registered on 
21-11-1960. Thus, according to the first 
defendant Ex. A-1 could not have come 
into existence prior to Ex. B-2. Hence. 
the main question that was agitated upon 
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before the courts below was as to whe- 
ther Ex. A-1 which was dated 11-8-19€0 
and registered on 21-11-1961, was actt- 
ally executed on 11-8-1960 or not. 


8. The lower appellate court has stat- 
ed that in view of the nature of the plez- 
dings of the case of the parties. it Es 
no doubt true that the plaintiff who hes 
come to court must establish the Ex. A-1 
was executed by Kaliaperumal Pade- 
yachi on 11-8-1960. This wrong casting 
of burden on the plaintiff according +0 
the learned Advocate-General has vitia- 
ed the whole judgment of the lower ap- 
pellate court and as such the judgmert 
and decree of the trial court have to te 
restored. According to the learned Ac- 
vocate-General the registration of a docu- 
ment prima facie proves the genuineness 
of the same. Hence the burden is upon 
the first defendant to prove that the sale 
under Ex. A-1 was not genuine and 
that Ex. A-1 was not executed on tke 
date which it bears. 


9. To substantiate his contention, tke 
learned Advocate-General first.cited Sarju 
Prasad v. Jwaleswari 
Singh, 1950 SCR 781:(AIR 1951 SC 
120) for the proposition that the first ap- 
pellate court cannot lightly interfere 
with the-finding of fact arrived at by tke 
trial court and if such interference hes 
been made it is for the High Court . to 
correct the same in second appeal. Tke 
principle laid down in the above decision 
is as follows— 


“When there is conflict of oral ev-- 
dence of the parties on any matter im 
issue and the decision hinges upon tke 
credibility of the witnesses, then unless 
there is some special features about the 
evidence of a particular witness which 
has escaped the trial Judge’s notice cT 
there is a sufficient balance of improbz- 
bility to displace his opinion as to where 
the credibility lies, the appellate court 
should not interfere with the finding cf 
the trial Judge on a question of fact. -t 
would not detract from the value to te 
attached to a trial Judge’s finding of fact 
if the Judge does not expressly base h:s 
conclusion 
gathers from the demeanour of wÈ- 
nesses. The rule is, however, ‘only 
a rule of practice and does not mean 
that the court of first instance 
can be treated as infallible in determir- 
ing which side is telling the truth or -s 
refraining from exaggeration.” 

10. After citing the above decision, 
the learned Advocate-General accepted 
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the proposition that no second appeal 
will lie except on the ground specified 
in S. 100, C.P.C. and that the second ap- 
pellate court has no jurisdiction to enter- 
tain a second appeal on the ground of an 
erroneous finding of fact, however gross 
or inexcusable the error may seem to be. 
The said proposition has been succinctly 
stated, as rightly contended by Sri Habi- 
bullah Badsha, the learned counsel ap- 
pearing for the first appellant, in Radha 
Prasad v. Gajadhar Singh, AIR 1960 SC 
115 and Ramachandra v. Ramalinga AIR 
1963 SC 302 and. Chunilal Vithaldas v. 
Mohanlal, AIR 1967 SC 226. But in Rama- 
chandra Jyer v. Ramalinga Chettiar, 
(1963) 3 SCR 604 at p. 613: (AIR 1963 
SC 302 at pp. 305, 306), the Supreme 
Court has observed:— 

“It-is necessary to remember that S. 100 
(1) (c) refers to a substantial error or 
defect in the procedure. The defect or 
error must be substantial that is one 
fact to remember; and the substantial 
error or defect should be such as maj 
possibly have produced error or defect 
in the decision of the case upon the 
merits—that is another fact to be borne 
in mind. The error or defect in the pro- 
cedure to which the clause refers is, as 
the clause clearly and unambiguously 
indicates, an error or defect connected 
with or relating to, the procedure; it is 
not an error or defect in the appreciation 
of evidence adduced ‘by the parties on 


. the merits. That is why even if the ap- 


preciation of evidence made by the lower 
appellate court is patently erroneous and 
the finding of fact recorded in conse- 
quence is grossly erroneous, that cannot 
be said to introduce a substantial error or 
defect in the procedure. On the other 
hand, if in dealing with a question of 
fact. the lower appellate court had plac- 
ed the onus on a wrong party and. its 
finding of fact is the result, substantially 
of this wrong approach, that may be re- 
garded as a defect in procedure; if in 
dealing with questions of fact, the lower 
appellate -court discards ev idence on the 
ground that it is inadmissible and the 
High Court is satisfied that the evidence 
was admissible, that may introduce an 
error or defect in procedure. If the lower. 
appellate court fails to consider an issue 
which had been tried and found upon by 
the trial court and proceeds to reverse 
the trial.court’s decision without the 
consideration of such an issue, that may 
be regarded as an error or defect in pro- 
cedure; if the lower appellate court 
allows a new point of fact to be raised 
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- for the first time before it, or permits a 
party to adopt a new plea of fact, or 
makes out a new case for a party, that 
may, in some cases, be said to amount to 
a defect or error in procedure.” 

10-A. In the same judgment, the Sup- 
reme Court has further observed— 


“But the High Court cannot interfere 
with the conclusions of fact recorded by 
the lower appellate court however erro- 
neous the said conclusions may appear to 
be to the High Court, because, as the 
Privy Council observed, however gross 
or inexcusable the error may seem to be 
there is no jurisdiction under S. 100 10 
correct that error.” 

11. According to the learned Advo- 
cate General, the lower appellate Court 
has definitely cast on the plaintiff the 
burden of proving that Ex. A-1 was exe- 
cuted by Kaliaperumal on 11-8-1960 
while the document, Ex. A-1, as it stands 
is a prima facie proof of its execution as 
on the date it bears. It is for the perscn 
who wants to refute a registered sale io 
prove that the document was not exe- 
cuted on the date it bears. This approach 
of the lower appellate court, according 


to the learned Advocate-General, amounts . 


to a defect or error in procedure and as 
such the decision rendered by the lower 
appellate court is vitiated. It was also 
submitted by the learned Advocate-Ge- 
neral that the lower appellate court hav- 
ing doubted the execution of Exs. B-5 


and B-6, is wrong in coming to the con- | 


clusion that Ex. A-1 was written subse- 
quent to the execution of Ex. B-2. 


12. According to the learned Advo- 
cate-General, it is also clear from the 
judgment of the lower appellate court. 
that there is no proper discussion of the 
evidence let in by the first defendant and 
the. same was due to the fact that it has 
committed an error in casting the bur- 
den of proof upon the plaintiff. 

13. I am of the view, that Ex. A-l, 
which is a registered document, proves 
that the same has been executed on 11-3- 
1960. It is for the rst defendant to 
rebut this prima facie proof established 
by the plaintiff. It was, thus, necessary 
for the lower appellate court, to discuss 
the evidence on record casting the bur- 
den upon the first defendant to rebut the 
proof of the exécution of Ex. A~1 on the 
date it bears. Following the decision in 
Ramachandra Iyer v. Ramalinga Chettiar, 
(1963) 3 SCR 694 at p. 613: (AER 1963 SC 
302 at pp. 305-306), I am of the view that 
there is a substantial error in the proce- 
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dure adopted by the lower appellate 
court in giving its decision with regard 
to the dispute between the parties. [t is 
but fair that the matter is remanded to 
the file of the lower appellate court for 
the purpose of disposal afresh after pro- 
perly casting the burden on the first de- 
fendant to prove that Ex. A-1 was not 


executed by Kaliaperumal on 11~8-1960. 


14. In these circumstances, the second 
appeal is allowed. The matter is remand- 
ed to the file of the lower appellate court 
for disposal afresh bearing in mind the 
observations made by this court in the 
foregoing paragraphs. It is open to .the > 
parties to put. forth their arguments be- 
fore the lower appellate court, with the 
evidence already on record. The court- 
fee paid on the memorandum of grounds 
of second appeal wih be refunded to the 
appellant. There will be no order as to 
costs in second appeal. No leave. |The 
lower appellate court is directed. to dis- 
pose of the matter on remand within 
three months from today. 

Appeal allowed, 
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M/s. Sreepathi Hosiery Mills (P) Ltd., Cal- 
cutta and another. Petitioners v. M/s. Chitra 
Knitting Co., Tiruppur, Respondent. 

C. R. P. No. 1628 of 1975, D/- 15-10-1976.° 


Civil P. C. (1908), Ss. 19 and 26 — Place of 
suing — §. 20 is subject to S. 19 — Suit for 
compensation for wrong done to person — 
Forum. 

Whenever a suit for compensation for wrong 
done to’ person or to moveable property is filed, 
the option is with the plaintiff to either institute 
the case based on such cause of action at the 
place where the defendant resides or works 
for gain or at the place where the wrong was 
committed. There being no other choice avail- 
able to the litigant who wishes to seek such 


compensation, he cannot whittle down the ex: — 


press prescription in S. 19 and lay emphasis on 
the oral evidence. casually let in by him as has 
been done in the instant case, so as to create 
or vest jurisdiction in the Court, which has 
none. (Para 2) 

T. R. Rajagopalan, for Petitioners; R. T. 
Doraiswami, for Respondent. 


(Against Order of Dist. Munsif Court, 
Tiruppur in O. S. No. 135 of 1973). 


DU/EU/B300/77/AS 
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ORDER :— In spite of S. 19, C. P. C, t% | 


Court below was wrong in having entertained 
the action on the foot that it had jurisdiction 
to do so. The short facts leading to the pœ- 
sent action are as follows. The defendants who 
were admittedly residents of Calcutta gave a 
complaint against the goods manufactured by 
the plaintiff and sent to Bombay for sale and 
consumption. It is not in dispute that co1- 
sequent upon such a complaint preferred by 
the out-of-the State residents the Bombay polite 
took action and seized the plaintiff's goocs. 
The case of the plaintiff was that the defen-- 
ants misled the police to believe that the co1- 
signment of banians and hosieries sent by hm 
from Tireppur to Bombay bore false name- 3r 
false mark. He therefore came forward wEh 
a suit for damages for loss of reputation amd 
business and filed the action limiting the quaa- 
tum of damages so as to bring it within tae 
pecuniary jurisdiction of the court of the. Dis- 
trict Munsif of Tiruppur. The defendants inter 
alia contended that the District Munsif Court, 
Tiruppur, had no jurisdiction to entertain tie 
action. They raised other defences also wh 
which we are not now concerned. The Court 
was asked to take up the issue regarding juris- 
diction as a preliminary issue and the learned 
District Munsif held that he had jurisdiction 
to try the suit. 


2. The learned District Munsif noted bo-h 
Ss. 19 and 20, C. P. C. Section 20, though it 
appears to be oranibus in nature, is subject 10 
the limitations mentioned in the chapter. Ome 
such limitation is contained in S. 19. Section ` 9 
reads as follows— 

“Where a suit is for compensation for wromg 
done to the person or to moveable: property, if 
the wrong was done within the local fimits of 
the jurisdiction of one court and the defendaat 
resides or carries on 
works for gain within the local limits of the 
jurisdiction of another court, the suit may #2 
instituted at the option of the plaintiff in either 
of the said court.” 

Whenever a suit for compensation for wrorg 
done to person or to moveable property is filed, 
the option is with the plaintiff to either in- 
- |stitute the case based on such cause of acticn 
at the place where the defendant resides ær 
works for gain or at the- place where the wrorg 
was committed. There is no way out of this 
limitation as to jurisdiction envisaged in Sez- 
tion 19. C. P. C. The argument is that tke 
plaintiff has examined a witness who has swom 
to the fact that he heard about the alleged 
damage done to the plaintiff. If this were to 
be the basis on which jurisdiction can be creat- 
ed or vested in a Civil Court, then S. 19 wound 
be otiose. When the Code, which more or less 
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lays down the substantive law, though proce- 
dural in aspect, regarding such matters of juris- 
diction; creates certain peripheries and limita- 
tions, particularly in the matter of the laying 
of suits in the forum of specified courts, then 
no option is left to the litigant except to strict- 
ly adhere to such prescriptions in the section of 
the Code. Section 19 is a specific section. It 
says that, where a suit for compensation for 
wrong done to person is laid, it should be filed 
at the place where the wrong is done or at the 
place where the author of the wrong resides 
or works for gain. There being no other ehaol 
available to the litigant who wishes to seek such’ 
compensation, he cannot whittle down the ex- 
press prescription in S. 19 of the C. P. C., and 
lay emphasis on the oral evidence casually let 
in by him so as to create or vest jurisdiction in 
the court, which has none. The order of the 
Court below is therefore erroneous and suffers 
from an error of jurisdiction. The order is set 
aSide and the lower Court is directed to return 


the plaint to the plaintiff for being presented 


to the proper and appropriate court. The civil 
revision petition is allowed. There will be no 
order as to costs. 

Revision allowed. 
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A. Sankarasadasivam and another, Appel- 
lants v. A. Kumaravel and others, Respondents. 


A. A. O. No. 380 of 1976, D/- 11-10-1976." 


{A) Arbitration Act (1940), S. 33, Proviso — 
Power of Court to take additional evidence — 
Dispute about validity of arbitration agreement 
— Court is empowered to take further evidence 
when contradictory affidavits are filed. 


Under S. 33 the question as to the existence 
of arbitration agreement has to be decided only 
on affidavits. But the proviso to the S. 33 en- 
ables the Court to take further evidence when 
it deems necessary. In a case where the vali- 
dity of arbitration agreement is disputed and 
some parties have filed affidavits of two of the 
attestors wherein they had stated that all the 
parties voluntarily signed the arbitration agree- 
ment while other parties to the alleged agree- 
ment have filed affidavit of one of the attestors 
to the agreement stating that the parties to the 


- agreement had not signed the agreement in his 


presence, the Court ought to give opportunity 
to the parties to lead evidence and the Court 


“(Against Order of Sub. J., Tirunelveli in 
1. A. No. 591 of 1975). 
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is not justified in dismissing the application for 
` stay under S. 34 without giving any finding as 
to the existence of the agreement. AIR 1950 
Mad 64 and AIR 1945 Bom 494 and AIR 1951 
Mad 879 (1), Rel. on. (Para 10) 

(B) Arbitration Act (19460), S. 34 — Appli- 
cation for stay under S. 34 — Existence of arbi- 
tration: agreement in dispute — Court ought 
to decide existence of valid agreement first. 

e R (Para 6) 
Cases Referred: . Chronological Paras 
AIR 1951 Mad 879 (1) : (1951) 1 Mad IJ 

476 - 9 
AIR 1950 Mad 64 : (1949) 2 Mad LJ 239 8 
AIR 1945 Bom 494 8 

V. Ratnam for K. Srinivasan, for Appel 
lants; G. Rajan, for Respondents. 


JUDGMENT :— This appeal arises out of 
an order passed by the lower court dismissing 
an application filed by the appellants herein, 
who are defendants 1 and 2 in the suit, under 
S. 34 of the Arbitration Act, 1940, for stay of 
the suit, O. S.. No. 82 of 1975 on the ground 
that there is an arbitration agreement between 
the parties to the suit. 

2. Respondents 1 to 4 have filed a suit for 
partition and separate possession of three- 
fourth share in the suit properties belonging 
to respondents 1 to 3 and for recovery of 
maintenance said to be due to the 4th res- 
pondent. Respondents 1 to 3 and the appel- 
lants are brothers, being the sons of one Aruna- 
chala Chettiar who died leaving considerable 
properties. The 4th respondent is the widow 
of the said Arunachala Chettiar while respond- 
ents 5 and 6 are the wives of appellants 1 and 
2 respectively. The said Arunachala Chettiar 
had executed a Will on 6-11-1958, bequeathing 
his properties equally in favour of all his: sons. 
As no provision was made in the said will in 
favour of his wife! she disputed the Will in 
O. S. 32 of 1959. However, the said suit was 
compromised between the parties by the 4th 
respondent agreeing to receive maintenance af 
the rate of Rs. 350 per month from the sons. 
After the death of their father, Arunachala 
Chettiar, appellants 1 and 2 have been in 
management of the entire properties. Res- 
pondents 1 to 3 and their mother, the 4th res- 
pondent have now filed the suit for partition 
and maintenance, out of which this appeal 
arises, alleging fraud on the part of the appel- 
lants in the course of the management of the 
business and other properties of the family 
and complaining that from the income of the 
joint family, they have acquired properties 
benami in the names of their wives, respond- 
ents 5 and 6. . 

3. On receipt of the summons in the suit, 
the appellants filed an application under S. 34 
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" of the Arbitration Act alleging that there is an 


arbitration agreement dated 3-1-1971, entered 
into between all the brothers, that under the 
said agreement, if any dispute- arises regarding 
the partition and division of the properties be- — 
tween the sharers, the same should be referred 
to the arbitration of one S. Arumugaswami 
Nadar, Tirunelveli Jn. for his -award and the 
parties will abide by the same, and that in the 
face of the said arbitration agreement: dated 
3-1-1971, the suit has to be stayed under Sec- 
tion 34 of the Arbitration Act. Respondents 
1 to 4 resisted the said application for stay 
contending that the agreement dated 3-1-1971, 
set up by the appellants is not true and genuine, 
that the same had been created fraudulently 
by the appellants to prevent respondents 1 to 4 
from getting their legitimate shares in the suit 
properties, and that even if the.agreement dated 
3-1-1971, is true and valid, having regard to 
the subject-matter of the suit and the reliefs 
claimed therein, the Court will be justified in 
rejecting the application for stay in exercise of 
its discretion. Thus, the main contest between 
the parties in the application under S. 34 of 
the Arbitration Act is as to the exercise and 
binding character of the agreement dated 3-1-, 
1971, containing the arbitration clause. 


4. The appellanis had produced the origi- 
nal of the agreement dated 3-1-1971, which 
has been marked as Ex. B4. They have also 
filed affidavits from two of the attestors where- 
in they have stated that all the brothers volun- 
tarily signed the agreement. They have also 
filed an -affidavit from Arumugasami Nadar, 
the arbitrator referred to in the said agreement, 
wherein he has stated that if reference is made 
to him by the parties as per the terms of the 
agreement dated 3-1-1971, he is willing to enter 
upon his duties and give his award in respect 
of the disputes between the brothers. 


‘5S. As against this, respondents 1 to 4 had 
filed an affidavit from one of the: attestors to 
the -alleged agreement dated 3-1-1971, wherein 
he: has stated that the parties to the agreement 
have not signed the same in his presence, and 
that when the agreement was brought to him 
for his signature, the document has already 
been signed by the parties. The lower court 
has proceeded to decide the question relating 
to the execution of the agreement in the light 
of the said affidavits without giving any fur- 
ther opportunity to the parties to adduce other 
evidence, either oral or documentary. It felt 
that the versions givea by the attestors to the 
agreement are not uniform and that there 
being a specific issue raised in the suit as re- 
gards the existence of the disputed agreement 
and the maintainability of the suit in the face 
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of the said agreement, the question as to the 


existence of the agreement can be decided by. 


trying that issue as a preliminary issue at the 
stage of the trial. The lower Court also tock 
the view that as the agreement creates certan 
rights in favour of the petitioners 1 and 2 ard 
that it cannot be admitted in evidence for waqt 
of registration. One other reason given ty 
the lower Court is that the arbitrator havirg 
stated in the affidavit that if the parties hed 
chosen to refer the matter he would arbitrace 
and the parties having chosen the court fer 
getting their remedy, there is no purpose 0 
staying the suit. Then the lower Court pro- 
. ceeded to say that as the matter involved :n 
the suit being highly complicated and the stakes 
involved being very high, it would not be pos- 
sible for the arbitrator to decide the dispuce 
and therefore, the suit need not be stayed. 
The further reason given by the Court beloz/ 
for not staying the suit is that respondents 4 
to 6 not being parties to the alleged arbitra- 
tion agreement, there cannot be an arbitraticn 
in relation to them. The order of the lower 
Court has been challenged by the appellants. ia 
this appeal on various grounds. 


6. It is contended by the iearned counsal 
for the appellants that the Court below hes’ 
not given any specific finding -as to the existence 
or otherwise of the agreement, Ex. B4 dated 
3-1-1971, on the ground it can be decided later 
in the suit as a preliminary issue, and that tke 
said approach of the lower Court is entirety 
erroneous. It is pointed out by the learned 
counsel that in an application for stay of tke 
suit under S. 34 of the Arbitration Act, tke 
Court has necessarily to decide the question <5 
to the existence of the arbitration agreement 
on the basis of which the application for sty 
had been filed and that it is not proper for tke 
Court to postpone the decision on that ques- 
tion to be decided in the suit and dismiss tke 
application for stay on the ground that there 
is na case for granting stay under S. 34 of 
the Arbitration Act. 


7. A perusal of the order of the lower couct 
makes it clear that it has not given any find- 
ing cn the question as to whether the agree- 
ment, Ex. B4 dated 3-1-1971, set up by tke 
appellants is true and genuine. I do not see 
how the lower court can proceed to dismi35 
the application for stay under S. 34 without 
going into the question as to whether there is 
a binding arbitration agreement between the 
parties or not. The existence of the arbitri- 
tion agreement is the foundation for an applica- 
tion under S. 34 and therefore, the perscn 
seeking a stay under that provision has to esta- 
blish that there is an arbitration agreemext 
touching the matter in dispute in the suit ard 
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that therefore, the parties should have resort 
to arbitration. ‘Such a basic question cannot 
be postponed to the stage of the trial. Even 
if the existence of the arbitration agreement is 
disputed by the plaintiff, the application under 
S. 34 cannot be dismissed outright without 
deciding the question as to the existence of the 
agreement. This position is clear on a con- 
joint reading of Ss. 32 to 34 of the Arbitra- 
tion Act. Section 32 bars all suits contesting 
the arbitration agreements or awards. That 
section specifically says that the question re- 
garding the existence, effect or validity of an 
arbitration agreement or award cannot be gone 
into in a suit. Section 33 enables a party to 
an arbitration agreement or award or any per- 
son claiming under him to challenge the. exis- 
tence or validity ‘of an arbitration agreement 
or award in an application filed by him for 
the- purpose. 


8. In Muthu Kutti v. Varee Kutti, 1949-2 
Mad LJ 239 : (AIR 1950 Mad 64), Satyana- 
rayana Rao, J., while dealing with a similar 
order passed under S. 34 of the Arbitration 
Act, expressed the view that. as the very 
foundation of the jurisdiction of the Court to 
stay the trial of the suit under S. 34 is the 
existence of an arbitration agreement, the 
Court has necessarily to find whether the agree- 
ment exists between the parties. The follow- 
ing observations ofthe learned Judge are very 
pertinent— 


“The very foundation for the jurisdiction of 
the Court to stay the trial of a suit under Sec- 
tion 34 is the existence of an arbitration agree- 
ment. The applicant comes to Court and as- 
serts that there is such an agreement while 
the other side- either disputes the truth of such 
an agreement or admitting its truth pleads that 
it is invalid by reason of other vitiating cir- 
cumstances which are open under law for the 
objector to raise and prove. I do not see any 
reason why in that event when the question 
was raised and validity of the jurisdiction of 
the Court depends upon the result of its deci- 
sion on that question, the Court should not try 
that issue. Section 33, in my opinion, gives 
an indépendent right to a person who wishes 
to challenge the existence or validity of an 
arbitration agreement or award and to antici- 
pate the other side and to initiate proceedings 
to have those questions determined before 
hand. it does not, in my opinion, prohibit 
the Court acting under S. 34 of the Act from 
deciding a question which is raised before it 
for its decision and the decision on which 
alone would depend the exercise of its juris- 
diction. From this point of view it seems. to 
me that the learned Subordinate Judge was not 
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justified in preventing the plaintiff from ad- 
ducing evidence on the question of fraud ‘and 
misreprescntation put forward by him. Tt 
necessary, the counter filed by the plaintiff may 
be treated as an application under S. 32, but 
I think even this is. t required.” 

The same view has been taken by a Division 
Bench of the Bombay High Court in Bhag- 
wandas: v. Atmasing, AIR 1945 Bom 494. In 
that case, the defendant in the suit made an 
application for stay under S. 34 alleging an 
arbitration agreement and the plaintiff denied 
the existence of such an agreement. It was 
argued on behalf of the defence in that case 
that in view of Ss. 32 and 33 of the Arbitra- 
tion Act, the plaintiff was not entitled to chal- 
lenge the existence of an arbitration agreement 
in that proceeding that it was incumbent upon 
bim if he wanted to have that question decided 
to take out a substantive application under 
S. 33 of the Act challenging the existence of 
an arbitration agreement and obtain a deci- 
sion of the Court on that point. The Division 
Bench, however, took the view that as the 
effect of Ss. 32, 33 and 34 was not to preclude 
the respondents in an application under S. 34 
to set up the defence of non-existence of an 
agreement which was propounded by the other 
side. there is no impediment for the Court to 
adjudicate upon the existence of the arbitra- 
tion agreement in an application under S. 34. 
The above two decisions clearly indicate that in 
an application under S. 34. if the existence of 
an arbitration agreement is disputed: by the 
other side, the Court.can adjudicate on that 
question without a separate application under 
S. 33 and that if the necessary counter affi- 
davit filed in an application for stay can be 
taken as an application under ‘S. 33 and the 
question as to the existence of an agreement 
decided in that application itself. 


‘9, Learned counsel for the respondents 1 
to 4, however, brings to my notice a decision 
of a Division Bench of this Court in Dinasari 
Ld. v. Hussain Ali and Sons, 1951-1 Mad LJ 
476 : (AIR 1951 Mad 879 (1)) in support of 
his contention that once the existence of an 
arbitration agreement is disputed in an applica- 
tion under S. 34, the Court has no power to 
order stay of the suit. In that case, the court 


expressed the view ‘that as the existence of an 


admitted agreement is a necessary pre-requisite 
for an arbitrator undertaking to decide a dis- 
pute and as it is not open to an arbitrator to 
decide whether such an agreement exists or not 
a suit in which the agreement is denied cannot 
be stayed under S. 34 of the Act. However. 
it is seen from the facts of that case that the 
written agreement relied on by the defendant 
was not an agreement as contemplated under 


[Prs. 8-10] A. Sankarasadasivam v. A. Kumaravel (Ramanujam J.)- 
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S. 2 (a) of the Indian Arbitration Act, and 
therefore, the Court proceeded on the basis 
that as there is no agreement as contemplated 
by the Arbitration Act, the suit cannot be 
stayed under S. 34 Tt is not possible for me 
to understand the said decision as laying down 
that. wherever. an arbitration agreement is dis- 
puted in an application under S. 34, the Court 
is not entitled to go into the question whether 
the arbitration agreement exists or not. No 
doubt, as pointed out by the learned Judges, 
it is not open to the arbitrator to decide whe- 
ther the arbitration agreement as such exists 
or not. However while dealing with an ap- 
plication under S. 34, where the existence of 
an arbitration agreement is asserted by one 
party and denied ty the other, the Court has 
naturally to decide that question for the pur- 
pose of granting or refusing stay of the suit 
sought for. Even if such a question could not 
be decided strictly under S. 34, S. 33 enables 
the Court on an application filed by the party 
under S. 33, who Cisputes the existence of the 
agreement, to decice that question: It cannot, 
therefore, be said shat the Court is powerless 
to decide the dispute as to the existence of an 
agreement and that such a question can be 
decided only in the suit. Since the Court has 
got the power to decide the question as to the 
existence of an arbitration agreement under 
S. 33 on an application filed by the plaintiff, 
it is too technica] to say that the Court cannot 
decide that question strictly under S. 34 as the 
counter affidavit filed therein denying the exis- 
tence of the agreement can be treated as an 
application under 3. 33 challenging the exis- - 
tence or validity of the arbitration agreement, 
and when such challenge is made, the Court 
can decide that question in exercise of its juris- 
diction under S. 33 in the course of disposing 
of the application under S. 34. I cannot, there- 
fore, agree with the learned counsel for 
the respondents 1 to 4, that once an arbitra- 
tion agreement is disputed, the Court has natu- 
sa to reject the application for stay under 
. 34, 


10. As already stated, in this case the Court 
has not given any finding that the arbitration 
agreement set up by the appellants is not true 
or valid. The contention cf the learned coun- 
sel for the appellants is that in the event of 
the court not accepting the affidavits filed by 
them to prove the existence of the agreement, 
they must be given an cpportunity to establish 
the existence of the agreement by other evi- 
dence, oral and documentary, but, that the 
lower court has not granted any opportunity 
to the appellants to establish the existence of 
the agreement. Perhaps the lower court pro- 
ceeded on the basis that the question as to the 
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existence of the arbitration agreement has to 
be decided only on affidavits in view of S. 13. 
ft is true that S. 33 says that the Court shall 
decide the question as to the existence or væli- 
dity of the arbitration agreement on the basis 
of affidavits. But the proviso to that section 
enables the Court, when it deems it just aad 
necessary, to take further evidence. If the 
lower Court felt that no decision could be ren- 
dered on the basis of the affidavits or the 
affidavits filed are quite inconclusive on fhe 
question in dispute, it could cal] upon the paT- 
ties to substantiate their case by adducing far- 
ther evidence. In view of the above proa- 
sions the lower Court should have granted an 
Opportunity to both sides to prove or disprcve 
the existence of an agreement, as the case may 
be. In the decision of Satyanarayana Rao, J. 
referred to above, the trial Court refused to 
take evidence that was offered by the plaincff 
to show that the arbitration agreement is vitiat- 
ed by fraud and misrepresentation, on the 
ground that under S. 34 no evidence on the 
question of validity of the arbitration agree- 
ment could be taken and that it was not incum- 
bent on it to take evicence. The learned Judge 
held that the trial Court was not justified in 
preventing the plaintiff from adducing eviderce 
on the question of‘ fraud and misrepresentatian 
put forward by him. I am, therefore, of the 
view that the lower Court was not justified in 
this case in not allewing the appellants to 
adduce further evidence in the case, and in 
dismissing their application for stay withcut 
giving any finding as to the existence of the 
agreement. Since the question of exercise of 
discretion to grant stay will arise only after a 
proper decision is rendered on the questi2n 
as to the existence or the. validity of the arsi- 
tration agreement, the other reasons given 3y 
the Court below for rejecting the applicatisn 
for stay have to be set aside and the entre 
mater has to be remitted for fresh disposal xy 
the lower Court. 


11. The appeal is, therefore, allowed aid 
the matter is remitted to the lower Court tor 
a fresh disposal after giving an opportunity to 
both sides to adduce such evidence as they 
consider necessary, both oral and documentary, 
` in support of their respective contentions aid 
after giving a specific finding on the question 
as to the existence and validity of the arzi- 
tration agreement sət up by the appellarss. 
No costs. 

12. It is seen that in the counter affidavit 
filed by the respondents 1 to 4 in the applica- 
tion under S. 34, the invalidity of the arbitsa- 
tion agreement has nct been specifically plead- 
ed, though it appears to have been argued at 
the stage of the hearing of the application that 
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the arbitration agreement, in so far as it re- 
lates to the third respondent, who is said to be 
insane cannot have any validity. Now that 
the matter has been remitted te the lower Court 
for a proper adjudication as to the existence 
and validity of the agreement, respondents 1 
to 4 are permitted to file a further counter affi- 
davit setting out cleerly the contentions as to 
the invalidity of the arbitration azreement. If 
such a counter affidavit is filed by respondents 
1 to 4, the appellants will have an opportunity 
to file a reply thereto. Having regard to the 
subject-matter in dispute between the parties in 
this case, the lower Court is directed to pass 


“final orders in the application within two weeks 


from this date. 
Appeal allowed. 
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Veerayya Pillai, Appellant v. K. Rama- 
natha Iyer, Respondent. . 

S. A. No. 1900 of 1978, D/. 21-9-1976°. 

Civil P. C. (1908), O. 21 R. 63 — T. P. 
Act (1882), S. 6 (e) — Limitation Act (1963) 
Arts. 64 and 65 — Guardians and Wards 
Act (18903, 5. 30 — Sale of minor A’s pro- 
perty by guardian to B withcut Court’s sanc- 
tion —~ A’s creditor C filing suit against A to 


recover money — Pending suit C attaching 
property — Validity — B if can perfect title 
by prescription — Suit by B for declaration 


that property was not liable to attachment 
— Maintainability. 

Where the Court guardian of minor A 
sold A’s property to B on 1€-2-1956 without 
the Court’s sanction and A’s creditor C filed 
a suit against A on 16-11-1967 to recover 
the money and pending the suit he attached 
the property on’ 18-11-1967 and subsequ- 
ently B filed a suit for declaration that the 
property was not liable to be attached and 


proceeded against in enforcement of C's 
- decree, 
Held that (1) the sale by the guardian 


to B was only voidable and A could avoid 
it within three years after attaining the age 
of 21 years and since he was born on 10-2- 
1945 the sale was liable to be avoided by 
A till 10-2-1969; 

(2) when the attachment was effected on 
18-11-1967 A’s right to sue to have the sale 
set aside was not a mere right to sue with- 
in S. 6 (e), T.P. Act but was an interest in 


“(Against decree of Sub. J., Mayuram in A. 
S. No. 63 of 1972.) 
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property and therefore was properly attach- 
ed. AIR 1951 Mad 817, Rel. on. 

(3) whether the sale was void or vio- 
dable B was holding the property in his 
own right and adversely to A and the last 
date for questioning the sale would be 
16-2-1969 that is 12 years from the date of 
sale and the mere attachment on 18-11-1967 
could not prevent the running of limitation 
for filing the suit for declaration that the 
sale was invalid; 

(4) as the right to sue and recover 
possession vested in A had been lost 
in Feb. 1969 B had perfected his title to the 
property which, therefore, was not liable to 
be proceeded against in execution of C's 
decree; . 

(5) even though the suit by C was filed 
on 16-11-1967 prior to the bar of limitation 
for avoidance of the sale and the attachment 
also was effected on 18-11-1967 before, the 
bar of limitation, it would not be proper 
to dismiss the suit on the ground that B 
could defend his title in the proceedings in 
execution of C’s decree. 
(Paras 1, 5, 6, 9, 10) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 817: 1951-1 Mad LJ 265 6 


AIR 1989 Cal 460 ; 6 
AIR 1934 PC 130 : ILR 9 Luck 178 € 
AIR 1933 Bom 42:84 Bom LR 1512 . 6 
AIR 1915 Mad 296:ILR 38 Mad 867 ‘6 
(1888) ILR 15 Cal 58 (PC). . 6 

JUDGMENT:— The defendant is the 


appellant. The suit was filed by the respon- 
dent for a declaration that the suit property 
is not liable to be proceeded against in en- 
forcement of the decree in O. S. 682 of 
1967 on the file, of the District Munsif 
Court, Mayuram. The suit property originally 
belonged to one Kanniah Naidu who died 
in 1947 leaving his wife Sulochana and a 
minor son Kalidoss. There was a dispute re- 
lating to the guardianship of the minor 
which was the subject-matter of O. P. 16 of 
1948 on the file of the learned District 
Judge, East Tanjore. In that proceedings, 
the mother Sulochana was appointed as 
guardian. It is not also in dispute that: the 
order of appointment prohibited the guar- 
dian from selling, leasing or otherwise en- 
cumbering the property of the minor with- 
out the sanction of thé court. But contrary 
to this prohibition, she sold the property 
under Ex. A. 1, dated 16-2-1957 in favour 
of the plaintiff. No sanction of the court 
was obtained prior to the sale. The defen- 
dant in this case had advanced moneys to 
the said Kalidoss. For the recovery of the 
moneys due, he filed O. S. 682 of 1967, on 
the file of the District Munsif Court, Mayu- 


[Prs. 1-5] Veerayya Pillai v. K. Ramanatha (V. Ramaswami J.) 
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ram. Pending the suit, he attached the pro- 
perty on 18-11-1967, Iņ the meanwhile, it 
appears that the minor Kalidoss, who had 
by then attained the age of majority file 
O. S. 8&3 of 1966 on the file of the Sub 
Court, Mayuram, challenging number of 
alienations made by his mother as guardian 
and for recovery of possession. The aliena- 
tion in favour of the plaintif under the sale 
deed Ex.-A..1, dated 16-2-1957, was one of 
the items that was questioned in this suit 
and the present plaintiff was the 14th de- 
fendant in that suit. Subsequent to the at- 
tachment, on 27-11-1967, it appears that the 
plaintiff herein and the said Kalidoss ‘settled 
their dispute between them and accordingly 
in O. S.-83 .of 1966, Kalidoss exonerated 
the plaintiff herein and the present plaintiff 
was removed from the array of parties. 
Thereafter, the plaintiff filed the suit for 
declaration that the property is not liable 
to be attached and proceeded against in 
enforcement of the decree in O. S. 682 of 
1967. 

2. Both the courts below held that Kali- 
doss had no interest at all in the property 
and Sulochana was the absolute owner of 
the entirety of. the property and that there- 
fore, the suit property was not liable to 
attachment and sale in execution of the de- © 
cree in O. S. 682 of 1967 against the said 
Kalidoss. . 


3. This finding could not be supported 
and, in fact, the learned counsel for the res- 
pondent did not :support this finding Ex. A-1, 
the sale deed in favour of the plaintiff itself 
showed that the suit property belonged to 
Kanniah Naidu, father of Kalidoss, and that 
on his death, his wife Sulochana and his son 
Kalidoss, became entitled to it. Certainly 
therefore, Kalidoss had one half interest in 
the property so conveyed under Ex. A. 1 








dated 16-2-1957. 


4,. The next question for consideration 
is whether, on the ground that the sale in 
favour of the plaintiff was voidable at the 
instance of the minor and he has not avoid- 
ed it or on the ground that it was not open 
to a third party to question the sale,. the 
plaintiff is entitled to the decree declaring 
that the property is not liable to be pro- 
ceeded against in enforcement of the decree 
in O. S. 682 of 1967.. 


5. The learned counsel for the respon- 
dent relying on Ss. 29 and 80 of the Guar- 
dians and Wards Act, 1890, contended that 
a sale by a court guardian without the pre- 
vious sanction of the court was only void- 
able at the instance of the minor and that 
since the minor himself did- not question the 
sale, it is not open to the creditor of the 
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minor to. question it by attachment and 
bringing: the property to sale. It is true that 
the sale by a guardian without the previcus 
sanction of the court is only voidable and 
not void under S.-80 of the Guardians, and 
Wards Act, 1890; but that by itself dses 
not solve the question. It is seen from Exs. 
B. 9 and B. 10; which are the petition and 
the order in the guardianship 
that minor Kalidoss was born on 10th Febzu- 
ary 1945. He could therefore avoid the trans- 
fer within three years .after.he attained the 
age of 21 years. 
the transaction was liable to be avoided by 
the minor. “But the attachment, in this 
case, was effected on 18-11-1967, long prior 
to the bar of limitation for filing a suit to 
avoid the transfer. The question, therefcre, 
is whether the right to avoid the transfer 
vested in the minor is a right annexed to 
the ownership of the property or an interest 
in property which could be attached. If 
such a right was not a mere right to sue 
and is interest in immoveable property, the 
transfer or -assignment of such a right would 
be possible and the assignee or transferee 
or successors in interest ae question the 
sale itself, 


‘6. The nature of the right of the minor 
to set aside the alienation and whether such 
a right was a mere-right to sue or it is a 
right in property came up for consideraton 
before this Court in the decision reporced 
in Palaniappa Goundan v. Nallappa Gown- 
den 1951-1 Mad LJ 265, at p. 272: (AIR 
1951 Mad 817). In that case, the suit was 
_ one for redemption of a usufructuary mcrt- 
gage. The property mortgaged belonged to 
a minor which was managed on behalf of 
of the minor by his mother who died shct- 
ly after executing a mortgage. After ithe 
death of the mother, one Vyapuri, a divid- 
ed uncle of the minor, professing to act asa 
guardian, mortgaged the property on 22-8- 
1927 and subsequently sold it to the first 
defendant on 7-6-1939, in discharge of the 
prior mortgage. After the minor attained 
the age of majority sometime in 1989, he 
sold the property to the plaintiff in that snit 
on 10-5-1943, ignoring the previous aliema- 
tion by Vyapuri in favour of the first defen- 
dant. The plaintiff filed the suit for redemp- 
tion of the mortgage on the ground that he 
had purchased the property from the minor. 
It was contended that the sale by the guar- 
diar Vyapuri was only voidable and that 
the minor had only aright to avoid the traas- 

action which was in the nature of a right to 
sue, the transfer of which is prohibited under 
S. € (e) of the Transfer of Property Act. In 
support of this contention, the decision in 


Veerayya Pillai v. K. Ramanmatha (V. Ramaswami J.) 
Mon Mohan v. Bidhubushan, AIR 1989 Cal -~... 


applicaton ' 


That means, till 10-2-69,. 
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460 and a Division Bench decision of the 
Bombay High Court in haverbhai Hathi- 
bhai v. Kabhai’ Becher, 84 Bom LR 1512 
: (AIR 1983 Bom 42) were relied on. In 
Monmohan v. Bidhubushan, AIR 1989 Cal 


460 it was held that the right of the minor 


to avoid the alienation was a mere right to 
sue and could not be validly transferred. In 
support of this view, the decision in Jhaver- 
bhai Hathibhai v. Kabhai Becher, 84 Bom 
LR 1512: (AIR 1933 Bom 42) was relied 
on, This court did not accept these two de- 
cisions as embodying the correct statement 
of the law. This court observed thus— 


“I am unable to accept these decisions 
as embodying a correct statement of the 
law. There was here a sale of property by 
the ex-minor and not an assignment of a 
mere right to sue. No doubt, the -vendee 
from the minor had to sue the previous pur- 
chaser from the guardian for recovery. of 
possession ‘of the property but, in my opin- 
ion, they did not render the sale by the 
minor a transfer of a mere right to sue. A 
unilateral disaffirmance or rescission in ‘pais’ 
of. the guardian’s improper alienation by 


_ the minor might not be sufficient to revest 


title to the property in the minor and en- 
able him to sue for recovery of possession 
of property within 12 years of such repudia- 
tion under Art. 144 of. the Limitation Act. 
A judicial rescission may ke necessary as 
held in cases decided under Art. 91 of the 
Limitation Act. (see Janaki Kunwar v, Ajit 
Singh, (1888) ILR 15 Cal 58 (PC), Raja 
Rajeswari Dorai v. Tribhawan Datt, ILR 9 
Luck 178:({AIR 19384 PC 180). I have 
already referred to the decisions of this 
court taking the same view of the effect of 
Art. 144 of the Limitation Act. It does not, 
however, follow that the right to obtain a 
judicial rescission of an unauthorised and 
therefore voidable transfer by a guardian, 
is a mere personal privilege of the minor as 
observed in Muthukumara Chetti v. Anthony 
Udayan, ILR 88 Mad 867, 877: (AIR 1915 
Mad 296 at p. 801) in the passage 
already cited. It is a right annexed to 
the ownership of property or an in- 
terest in property and is available to 
the legal representatives of a minor 
who dies without avoiding. the transfer. 


Where an ex-minor transfers property un- 


authorisedly sold by his guardian during his 
minority, he transfers not a mere right to 
sue but his interest in the property, though 
a suit may be necessary to avoid the trans- 
fer by the guardian and possession of the 
property from his alienee. Conversely, the 
liability of the transferee from the guardian 
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is not a liability to pay damages for the 
unauthorised act of the guardian, but is a 
liability to restore the property to the right- 
ful owner or his transferee.” 


On the day when the attachment was effect- 
ed, therefore, the right of the minor to have 
the sale set aside was not a mere right to 
sue but it was an interest in the property. 
If this right was available to the legal repre- 
sentatives’ of a minor who dies without avoid- 
ing the transfer, it would also be available 
to a transferee. As an interest in immovable 
property belonging to the minor, it could 
heve been attached and was properly attach- 
ed in O. S. 682 of 1967. 


7. The learned counsel for the respon- 
dent submitted that whatever right the 
minor Kalidoss had to avoid the transaction 
was lost by the exoneration of the plaintiff 


herein in O, S. 88 of 1966 and that, there- © 


fore, the defendant is bound by such exone- 
ration. Jt might be if the decision exonerat- 
ing the plaintif in O. S. 88 of 1966 is 
treated as decree amounting to a decision 
within the meaning of S. 11 C. P. C, it 
might operate as res judicata even against 
the defendant in this case. But this point 
was not raised in the plaint, Therefore, I 
could not decide this issue. 


8. The point that has to be considered 
even on these findings is whether the plain- 
tiff is entitled to the decree as prayed for. 

9. As already stated, if the plaintif 
wanted to question the transaction as void- 
able, the last date for filing such a suit 
would be 10-2-1969. But even if we accept 
the case of the defendant that the sale was 
void, the last date for questioning the trans- 
action would be : 16-2-1969. A mere at- 
tachment of the property would not have 
prevented or stopped the running of the 
period of limitation for filing the. suit for 
declaration that the transaction was invalid 
as having been effected without the sanc- 
tion of the court or on the ground that the 
transaction was void. The plaintiff is a 
third party purchaser and he has been pre- 
scribing title to the property from the date 
of. his purchase. The right to sue and re- 
cover possession vested in the minor had 
been lost in Feb., 1969 itself thereby he per- 
fected his title to the property. If that was 
so, the plaintiff is entitled to claim that the 
suit property is not Hable to be proceeded 
against in enforcement of the decree in 
O. S. 682 of 1957. It is true that the suit 
in O. S, 682 of 1967 was filed even on 16-11- 
1967, prior to the bar of limitation for 
avoidance of the transaction and the attach- 
ment also was effected before the bar of 
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limitation. But on this ground, the defen- 
dant-appellant could only state that ia the 
execution proceeding in O. S. 682 of 1967, 
the plaintif could put forward a claim of 
absolute title to the property and this suit 
is liable to be dismissed, But, I do not think 
that the plaintif should be driven to execu- 
tion proceedings to defend his title. We 
know, as on date, the property had 
not been brought to sale and even as 
early as in 1969, the minor had lost his | 
right to recover possession or avoid the 
Whatever right the minor had 
on tbe day when the attachment was effect- 
ed had, therefore, been lost to him and if 
that was lost, the defendant also could not 
still proceed in execution as if that interest 
is still preserved for him. The attaching 
creditor is neither an assignee nor a trans- 
feree nor a successor in interest of the 
debtor. A transferee from the minor might 
be -bound by the attachment, 


10. Whatever might be said with refer- 
ence to a transfer effected subsequent. to 
the attachment, in the case of a transfer 
prior to the attachment the adverse possession 
which had already commenced would not 
be stopped or prevented by such attachment 
alone without bringing the property to- sals 
before the expiry cf the period of limitation, 
Since in this case the sale in favour of the 
plaintiff was long before the attachment and 
whether the sale was void or voidable, the 
plaintiff was holding the property in his 
own right and adverse to the defendant, he 
would have perfected title to the same by 
February 1969. The property was, there- 
fore, not liable to be proceeded against in 
enforcement of the decree in O. S. 682 of 
1967. This second appeal is, therefore, 
liable to be dismissed and the judgment and 
decree of the courts below will have to 
be sustained though on different grounds. 
The second appeal accordingly is dismissed. 


- But there will be no order as to costs. No 


leave. 


Appeal dismissed. 
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Civil P, C. (1908), O. 21 R. 63 — Limi- 
tation Act (1963) Arts. 64 and 65 — B in 
possession of: A’s property under void sele 
— C attaching property in execution of ce 
cree against A — Claim filed by B dismiss- 
ed — B filing suit under O. 21, R. 63 to 
set aside claim order and pleading adverse 
. possession — Rights of parties if to be ce- 
cided as on date of attachment. l 

Where B was in possession of A’s property 
under a void sale deed executed in his fev- 
our on 9-8-1956 and C a creditor of A at- 
tached the property on 80-1-1968 in execu- 
tion of his decree against A and the clam 
petition filed by B under O. 21 R. 58 was 
dismissed after enquiry on 24-8-1968 aad 
thereafter on 18-9-1968 B filed a suit uncer 
O. 21, R. 68 to set aside the claim orcer 
and obtained interim injunction restrainiag 
C from bringing the attached property to 
sale and claimed that though the sale dated 
9-8-1956 was. invalid he had: perfected his 
title by adverse possession by the date of dis- 
missal of his claim petition on 24-8-68 aad 
therefore the claim order was liable to be ~et 
aside it was held that the rights of the par- 
ties in the suit-by B under O. 21 R. 38 
had to be dealt with as they stood on the 
date of attachment namely 30-1-1968 and 
as B had not ‘acquired title to the property 
by adverse possession on 30-1-1968 it was 
not open to him to say that C was not en- 
titled to execute his decree obtained against 
A who had not lost his title to the property 
by that date by any adverse possession of B; 
AIR 1989 Mad 456 (FB) and AIR 1988 Mad 
857, Rel. on; AIR 1948 Mad 425, Ref. 


- (Paras 2, 9, 11) 
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(19G1) 11 Mad LJ 344 8, 9 
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R. Sitaraman, for Appellant; V. Krishnan, 
for Respondents. 


JUDGMENT:— The third defendant in 
O. S$. 1858 of 1968, 934 of 1969. and 952 of 
1969° who succeeded in the trial court kut 
failed in the lower appellate court is the 
appellant. S. A. 17, 18 and 19 of 1974, arse 
out of A. S. 6, 7 and 8 of 1978, which arcse 
out of O. S. 1353 of 1968, 952 of 1969 aad 
234 of 1969 respectively. 


2. QO. S. 1858 of 1968 was filed ay 
Palani Gounder, the first respondent in S. 
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A. 17 of 1974 against four persons viz. 
Seeranga Gounder, Sellammal, Kali Goun- 
der and Muthu Gounder for setting aside 
a summary çlaim order passed in E. A. 406 
of 1968 in O. S. 752 of 1966 on the file of 
the trial court on 21-8-1968. O. S. 952 of 
1969 and 234 of 1969 were filed by the 
alienees from Palani Gounder for setting 
aside the same summary order. The suit 
property belonged to one Ramaswami 
Gounder who was indebted to several per- 
sons. The said Ramaswami Gounder filed 
I. P. 28 of 1956 in the Sub Court, Salem, 
for getting himself adjudicatec as an in- 
solvent. During the pendency of that peti- 
tion, he decided to settle the matter with 
his creditors. Consequently, a composition 
deed Ex. A. 4, dated 18-2-1956 was execut- 
ed by Ramaswami Gounder whereby it was 
arranged that all the creditors must be as- 
certained and the properties of Ramaswami’ 
Gounder should be sold and the sale pro- 
ceeds should be distributed amongst the 
creditors, and some of the creditors were 
constituted as trustees. In pursuance of 
that composition deed, the sale deed Ex. A. 1 
dated 9-8-1956 was executed m favour of 
Palani Gounder, the plaintiff in O. S. 1353. 
of 1968, whereby some of the trustees 
directed the former to discharge some of the 
debts. The appellant Kali Gounder was 
one of the creditors. but his debts were not 
directed to be discharged by Palani Gounder 
in the sale deed Ex. A. 1. The appellant 
therefore filed ©. S. 851 of 1968, alleging 
that the sale under Ex. A. ‘1, was hit by S. 53 
of the T. P. Act. That suit was dismissed on 
the ground that he could not file the suit 
merely because he had been left out of 
account in the sale deed Ex. A, 1. That de- 
cree was confirmed by the learned District 


.Judge, Salem, on appeal in A. S. 20 of 1961. 


In S. A. 767 of 1968, which was filed against 
that decree it was contended that the sale 
under Ex. A. 1 by some of the several trust- 
ees constituted under the composition deed 
was void, But it was held that this ques- 
tion cannot be gone into in the suit and it 
was open to the creditor to attach the pro- 
perty in execution of the decree obtained by 
him in O. S. 351 of 1968, and the second 
appeal was dismissed. Subsequently, the ap- 
pellant filed €. P. 38 of 1968 and got the 
property attached in execution on 80-1-68. 
But on 12-3-1968, Palani Gounder, the pur- 
chaser under Ex. A. 1, filed a claim peti- 
tion E. A. 498 of 1968 and it was dismissed 
after enquiry on 24-8-1968. Subsequently, the 
appellant proceeded in execution and a date 
was fixed for sale of the attached property. 
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- Thereafter Palani Gounder filed O. S. 1358 
of 1968 on 18-9-1968 to set aside the claim 
order dated 24-8-1968 in E. A. 498 of 1968 
and obtained an interim injunction in those 


proceedings restraining the appellant from. 


bringing the property to sale in execution 
of the decree obtained by him in O. S. 351 
of 1968. N 


3. The allegation in O. S5. 1853 of 196 
was that Palani Gounder has obtained title 
to the property by his purchase under Ex, 
A. 1, ever though it was executed by some 
only of the trustees constituted in the com- 
position deed’ Ex. A. 4, and that even if the 
sale under Ex. A, 1 is not valid, he had 
perfected his title by adverse possession by 
the date of the dismissal of the claim peti- 
tion on 24-8-1968, and therefore the ap- 
pellant was not entitled to bring the pro- 
perty to sale in execution of the decree. The 
defence was that the sale under Ex. A 1 is 
void on the ground that it was not executed 
by all the trustees appointéd in the composi- 
tion deed Ex. A. 4, and the rights of the 
parties have to be determined as on the’ date 
of the attachment, namely, 30-1-1968 . and 
as the period of 12 years has not elapsed on 
that date, Palani Gounder has not acquired 
title to the property by prescription and the 


appellant is entitled to proceed in execution. . 


The same reason was advanced in the other 
suits for contending that the plaintiffs in 
those suits are not entitled to-.any relief. . 


4. The trial: Court found that the sale 
under Ex. A. 1 was void on the ground that 
the sale deed has been executed by some 
only of the trustees appointed in the com- 
position deed Ex. A. 4 and not by all’ of them 
-and that the rights: of the parties had to be 
determined as on ‘the date of the attach- 
ment viz., 30-1-1968 and there was no ques- 
tion of prescribing ‘title by adverse posses- 
sion by Palani Gounder from the date of Ex. 
A. 1. In that view, the trial court found 
that the claim order was not liable to be set 
aside and dismissed all the three suits. 


_ 


5. But after the appeals were filed, an 
interim injunction restraining the «ppellant 
herein from proceeding in execution ¢gainst 
the property was obtained in I. A. 158 of 
1973 in A. S. 6 of 1973. The leamed Ad- 
ditional District Judge agreed with the trial 

court that the: sale under Ex. A. 1 was void 
` on the ground that the sale deed has been 
executed by some only of the trustees con- 
stituted in the composition deed Ex. A. 4, 
but purporting to follow the Full Bench: 
decision of this court in the Dbarapuram 
Janopakara Nidhi Ltd. by its Secretury Adi- 
sesha Iyer v. Lakshminarayana Chettiar 


A.I R. 


(1939) 1 Mad LJ 802 : (AIR 1989 Mad 456), 
he held that the period of 12 years had 
elapsed by the date of the claim order from 
the date of the sale under Ex. A. 1 and the 
attachment effected on 30-1-1968 at the in- 
stance of the appellant will not arrest the. 
period af adverse possession of Palani 
Gounder and that Palani Gounder and his 
alienees have perfected their title to the 
suit property by prescription; and he allow- | 
ed all the appeals with costs throughout. 


_ 6. Mr. R, Sitaraman, learned counsel for 
the appellant, submits that in the claim suit © 
the rights of the parties have to be deter- 
mined as on the date of attachment and that 


‘as Palani Gounder who had taken the void 


sale deed Ex. A. 1, dated © 9-8-1956 from 
some only of the trustees appointed in the 
composition deed Ex. A. 4 could: not be 
held to have acquired title to the property 
by adverse possession by the date of attach- 
ment that was effected on 30-1-1968, the _ 
appellant should be held to be entitled to 
proceed against the property in execution 
of the decree obtained by him against 
Ramaswami Gounder, and the claim order 
is therefore not liable to be set aside. In’ 
this he relies upon the decision of a .Bench 
of this court. in Venkata Rangacharulu 
Ayyavarlu Garu v. Jammi Turanga - Rao 
(1988) .2 Mad LJ 430 : (ATR 1988. Mad 857). 
He rightly does not dispute the position’ that 
an attachment will nog interrupt adverse 
possession of a stranger, holding adversely 
to the judgment debtor. But be submits 
that the learned Additional District Judge 
has misconstrued the law laid down in the 
aforesaid decision of the Full Bench in 
Dharapuram Janopakara Nidhi Ltd. v. 
Lakshminarayana Chettiar, (1939) 1 Mad LJ 
802 : (AIR 1989 Mad 456). 


7. My. V. Krishnan, learned counsel for 
the contesting respondents invited my atten- 
tion to the decision in Fatima Bibi v. Hajee 
Mohammed, AIR 1948 Mad 425, where it 
has been held that attachment does not in- 
terrupt’ adverse possession. He submitted 
that notwithstanding the fact that Palani 
Gounder had not acquired title to the pro- 
perty by adverse possession on 80-1-1968, 
the date of the attachment, he had acquir- 
ed the right by the date when the claim 
petition was dismissed, namely, 24-8-1968 
and it was therefore not open to the appel- 
lant to proceed agaist the property in ex- 
ccution of the decree obtained -by him 
against Ramaswami Gounder in O. S. 351 of 
1958. oO 

8. In Fatima, Bibi v. Hajee Mohammed, 
AIR 1948 Mad 425 it is observed thus— 


`~ -the true owner. 
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“Tt has been decided in this Province taat 
an order of attachment does not interrupt -he 
possession of a person holding adversely to 
This was held ia 1901 in 
Seetharama Reddi v, Venku Reddi, (1901) 11 
Mad LJ 344 and Ranganatha Iyer v, Srni- 
vasa Iyengar, 49 Mad LJ 656: (AIR 1926 
Mad 42). A decreeholder whose attachmant 
has been raised is given by the statute the 
right to. institute a suit for a declaration of 
his right to attach and the declaration must 
-have regard to the rights of the parties at 
the date of the institution of the suit. It 
would be a negation of the right given by 
Order 21 Rule 68, to hold that when <he 
suit has been filed in time, the person 
wrongly in possession 
get a title by adverse possession after the 
institution of the suit. In our opinion, the 
institution of the suit arrests the running of 
time in favour of defendant 1. This means 
that the plaintiffs-appellants are entitled to 
a declaration of their right to’ attach seven- 
eighth of the property in the suit”. 


9. Even in Dharapuram Janopakara Ltd. 
v. Lakshminarayana Chettiar, (1939) 1 Mad 
LJ 802: (AIR 1939 Mad 456) (FB), relied on 
by the learned counsel for the appellant, È is 
observed—~ 


“It was held sọ long ago as in Krishn=ma 
Rajah v. Narayanasami Raja (1868-69 4 
MHCR 281 and Narayanarao Damodar 
Dabholkar v. Balkrishna Mahadev Gadre 
(1879) 4 Bom 529 (FB), that aù attachment 
in execution of a decree does not dispossess 
the party in possession; and in Seetharami 
Reddi v. Verku Reddi, (1901) 11 Mad IJ 
344 ‘and Ranganatha Iyer v. Srinivasa 
Iyengar, 49 Mad Lf 656:(AIR 1326 
Mad 42), this court has expressly aid 
down that an attachment does not interrupt 
the adverse possession of a stranger hold- 
ing adversely to the judgment debtor.” - 


The learned Additional District Judge ap- 
pears to have based his decision that Palani 
Gounder acquired title to the property by 
prescription by adverse possession of the 
property from the date of Ex. A. 1, namely, 
9-8-1956 to the date of the claim order, 
namely, 24-8-1968 on a perusal of only the 
headnote in the decision of the Full Bench 
‘of this court in Dharapuram Janopakara 
Nidhi Ltd. v. Lakshminarayana Chet-iar, 
(1939) 1 Mad LJ 802: (AIR 1989 Mad 456) 
which reads thus— 

“A suit’ under O. %1, R. 63 is in form and 
substance a declaratory suit and it will be 
an unreasonable exercise of discretion by the 
court to make a declaration of the decree- 
holder's right to attach if the pericd of mi- 
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tation of 12 years had expired between the 
date of the attachment and the date of the 
suit unless the property had already been 
sold in time.” 


One .of the contentions raised before the 
learned Judges in ‘that case was that in a 
claim suit, the material date with reference 
to which the. court has to: determine the 
rights of the parties is the date. of the at- 
tachment; and the learned Judges have ob- 
served (at page 811) that it may in a sense 
be right to state that the principal question 
for determination in a suit under O. 21, 
R. 63 C. P. C. is whether or not the order 
on the claim petition was right and in that 
sense the court is in such a suit called upon 
to deal with the rights of parties as they 
stood on the date of the attachment. There-(. 
fore, I agree with Mr. Sitaraman that the 
tights of the parties in this case have to be 
dealt with as they stood on the date of the 
attachment, namely, 80-1-1968, The at- 
tachment of the- properties in the case out 
of which the Full Bench decision arose was 
by a third party decreeholder anc ‘it ceased 
after his claim bad been settled before the 
properties were brought to sale in execution 
of the decree.. The learned Judges ` have 
observed at page 809 that the weight of au- 
thority is in favour of the view ‘that the 
finality of the claim order cannot be invok- 
ed even by the particular decreeholder who 
was a party to the claim order and in res- 
pect of the very decree which was then 
under execution, unless he was proceeding 
to bring the properties to sale in pursuance . 
of that very statement. That observation 
is clearly in favour of the stand taken by 
Mr. Sitaraman in support of the case of the 
appellant in this second appeal, for the claim 
order has been made in this case in respect 
of the very attachment which was effected 
at the instance of the appellant. The attach- 
ment by the stranger decreeholder in‘ that 
case was in 1917, and though the claim peti- 
tion was dismissed on 9-7-1917, and the 
properties were sold in execution of the third 
party’s decree, the sale- was set aside on the 
objections of the judgment debtor and the 
decree of the third party decreeholder was 
otherwise satisfied on 10-8-1918. The per- 
son claiming title by adverse possession 
claimed that he got into possession of the 
properties in 1911, under an agreement for 
the sale of the properties to him after pay-- 
ing the consideration for the sale and it 
has been held that he had acquired title by 
prescription by the date of the attachment 
which in that case was 8-11-1929. But, in 
the present case, the attachment has been 
made on 30-1-1968 at the instance of the 
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appellant himself before the expiry of the 
period of 12 years from the date of the 
void sale deed Ex: A. 1, namely 9-8-1956 
in pursuance of which Palani Gounder got 
into possession of the property. In this con- 
nection it is necessary to note the following 
observation made in the aforesaid Full 
Bench decision at pages 808 and 809 (of 
MLJ): (at p. 460 of AIR)— 


“As already pointed out, the claim order 
of 9th July 1917 was passed not in connec- 
tion with the appellant’s decree or in any 
proceeding to which he was a party; and 
even as regards the third party’s decree then 
under execution, the decree was otherwise 
satisfied, making it necessary for the claim- 
ant to take any steps to vindicate his rights 
I may add that the weight of 
authority is in favour of the view that the 
finality of the claim order cannot be invok- 
ed even by the particular decreeholder who 
was a party to the claim order and in res- 
pect of the very decree which was -then 
under execution unless he was proceeding 
to bring the property to sale in pursuance 
of that very attachment.” 


t» * *~ © ws eo os tl 


10. In Venkata Rangacharyulu Ayyavarlu 
Garu v. Jammi Turanga Rao, (1938) 2 Mad 
Lj 4380: (AIR 1988 Mad 857), it. is observ- 
ed as follows— 


“In a suit like this to set aside the claim 
order it is clear that the rights of the par- 
ties on the date of the attachment or on the 
date of the order are the rights which have 
to be taken into consideration. On 6-1-1930, 
the appellant (assuming him to be in ad- 
verse possession as against Venkataseshagiri 


Rao) had not been in possession for 12 years, ` 


and therefore he had not perfected his title 
by prescription. Therefore on that date. the 
real owner of the one half share which was 
attached was Venkataseshagiri Rao., The 
effect therefore of the order passed by the 
learned District Munsif on the claim peti- 
tion was to declare that in so far as Venka- 
taseshagiri Rao’s half share was concerned 
the appellant was holding it not on his own 
behalf but on behalf of the judgment 
debtor. To succeed in the suit the appellant 
was therefore bound’ to show that this find- 
ing was incorréct. We think it is too ob- 
vious that he cannot do this by waiting for 
five months more and then saying that even 
though -he had no title in January he has 
got a title in June and therefore the claim 
order was wrong.” ` 

11. In the present case also it is not 
open to Palani Gounder who had not ac- 
quired title to the property by prescription 
on 30-1-1968, the date of the attachment, 
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to say that the appellant is not entitled to 
seek execution of his decree obtained against 
Ramaswami Gonnder who had not lost his 
title to the property by that date by any ad- 


verse possession of Palani Gounder -and say 


that he is not entitled to proceed against 
the property, because by the’ date of the 
claim order, namely, 24-8-1968 the period 
of 12 years had expired and he had acquir- 
ed title to the property ‘by prescription. It 


is therefore not possible to agree with the 
learned Additional District Judge that the 


claimants are entitled to the property claim- 
ed by them and that the appellant is not 
entitled to proceed against the property in 
pursuance of the attachment effected in 
obtained by him 
against Ramaswami Gounder who had an 
enforceable title to the suit property on the 
date of attachment. 30-1-1968. Palani 
Gounder could have prescribed title to the 
property after the attachment only subject 
to the attachment though from the date of 
the void sale under Ex. A. 1 dated -9-8-1956. 
The appellant is entitled to proceed against 
the property. 

12. The learned counsel for the contest- 
ing respondents submitted that Palani 
Gounder had discharged some debts of 
some of the creditors of Ramaswami Gounder 
in pursuance of the sale under Ex. A. 1 and 
that provision must be made in equity for 
the payment of that amount by the appel- 
lant. No plea has been raised that in pur- 
suance of the sale under Ex. A. 1, Palani 
Gounder had discharged some of the debts 
of the other creditors of Ramaswami Goun- 
der. There is no evidence to that effect. 
Even if some of the debts of Ramaswami 
Gounder had been discharged it could not 
be held that Palani Gounder is entitled to 
any such equity against the appellant who 
got the property attached on 30-1-1958. 

18. These second appeals are therefore 
allowed with costs payable by the contest- 
ing respondents. Advocate’s fee one set. 


No leave. 
Appeals allowed. 


AIR 1977 MADRAS 276 
RAMAPRASADA RAO AND RATNAVEL 
PANDIAN, JI. 

Pauline Lucas, Appellant v. Jerome Pas- 

cal, Respondent. 
Appeal No. 177 of 1972, D/- 23-8-1976. 
Hindu Succession Act (1956), ‘s. 2 (1) 
(c) read with S. 4 (1) — Applicability of 
Act to Christians in State of Pondicherry. 
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The Christians in the State of Pondicherry 
are governed by the Hindu Customary -aw 
and as the Act does not apply to the Chtis- 
tians in that State, the succession law apgli- 
cable to Christians is not the Hindu Succes- 
sion Act, 1956, but it is the Hindu Custo- 
mary law prevalent in that State prior to 
the introduction of the Act into that State. 

(Para 3) 

RAMAPRASADA RAO J:— The short 
question in this appeal is whether the Hindu 
. Succession Act, 1956, which was extended 
to the State of Pondicherry has to prevail 
in the matter of succession to the estate of 
a Christian which is claimed by the beirs 
who are still Christians. 

2. The plaintiff is the son of  Paszal 
Theodore and the defendant is one of his 
daughters. The plaintiff filed the present 
suit for a declaration that he is entitled to 
succeed as the sole heir of Pascal Theocore 
to the exclusion of his sister and prayed for 
the necessary reliefs. The defendant, how- 
ever, on the prima facie assumption that 
after the induction of the Hindu Succession 
Act 1956 into the State of Pondicherry, she 
would also be entitled as one of the class I 
heirs, resisted the claim. The following 
issues were framed: 

1. What is the successoral law applicable 
to the parties? 

2. Whether according to that 
plaintiff is the sole heir of his 
father Theodore Pascal; and 

3. What relief the parties are entitled to? 
The learned Judge found that under provi- 
sions of the Hindu Succession Act itself the 
law of succession applicable to the parties 
to the litigation is the Hindu Customary 
law prevalent in Pondicherry and accordingly 
declared that the plaintiff as the sole son 
of the ancestor, is entitled to succeed and 
allowed the suit. It is as against this ‘hat 
the defendant has come up in appeal. 

3. It is no doubt true that the Palia- 
ment when it passed the Hindu Succession 
Act of 1956 provided for an overriding 
clause which out of necessity gave the go- 
by to the Customary Law in force imme- 
diately before the commencement of this 
Act and as was adopted by the community 
of Hindus. S. 4 of the Hindu Succession 
Act states as follows— 

“4. (1) Save as otherwise expressly oro- 
vided in this Act— 

(a) any text, rule or interpretation of 
Hindu Law or any custom: or usage as part 
of that law in force immediately before the 
commencement of this Act shall cease to 
have effect with respect to any matter for 
which provision is made in .this Act; 


law the 
dececsed 
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(b) any other law in force immediately 
before the commencement of this Act shall 
cease to apply te Hindus in so far as it is 
inconsistent with any of the provisions con- 
tained in this Act. 


(2) For the removal of doubts it is here- 
by declared that nothing contained in this 
Act shall be deemed to affect the provisions 


. of any law for the time being in force pro- 


viding for the prevention of fragmentation 
of agricultural holdings or for the fixation 
of ceilings or for the devolution of tenancy 
rights in respect of such holdings”. 


This overriding effect prima facie would 
help the appellant. But there is an overrid- 
ing clause to this overriding provision in so 
far as the Christians are concerned. S. 2 (1) 
(c) of the same Act provides— 


Then the Act shall apply— 

“2 (1) (c) to any other person who is not a 
Muslim, Christian, Parsi or Jew by religion 
unless it is proved that any such person 
would not have been governed by the 
Hindu Law or by any custom or usage as 
part of that law in respect of any of the 
matters dealt with herein if this Act had 
not been passed.” 


The Hindu Succession Act of 1956 would 
not apply to a Christian amongst others men- 
tioned expressly in the above said sub-clause. 
By a logical reasoning, therefore, it follows 
that the customary law which was in force 
and which has become ineffective by reason 
of the statute Jaw as is provided for in 
S. 4 (1) of the Act would not be in opera- 
tion in so far as Hindus are concerned. But 
as under S. 2 (1) (c), the Act is not made 
applicable to Christians, it is for considera- 
tion -whether the state of law as it prevail- 
ed prior to the application of the Hindu 
Succession Act in the State of Pondicherry 
could be availed of by the Christians resid- 
ing therein. It is common ground that prior 
to the introduction of the Hindu Succession 
Act into this. State, the Christians were gov- 


` erned by the customary law which was by 


then applicable to the Hindus. When this 
proposition is therefore unassailable it fol- 
lows that the law of succession applicable 
to Christians in the State of Pondicherry is 
not the Succession Act as envisaged in’ the 
Hindu Succession Act of 1956, but it is the 
customary law amongst Hindus, which was 
prevalent in that State prior to the change 
of the law of succession. As it is not in 
dispute that in so far as the Christians in 
the State of Pondicherry are concerned, 
they are governed by the Hindu Customary 
Law and as the Hindu Succession Act does 
not apply to the Christians in that State, 
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the learned Judge was right when he con- 
cluded that the succession law applicable 
to the parties in this litigation before us is 
the Hindu customary law prevalent in Pondi- 
cherry prior to the induction of the Hindu 
Succession Act into that State. The appeal 
therefore fails and it is dismissed. But in 
the circumstances, there will be no order as 
to costs. 

Appeal dismissed. 
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Bhama Ramamoorthy, Petitioner v. The 
State of Tamil Nadu and another, Respon- 
dents, i 


W. P. No. 9 of 1974, D/- 4-8-1976. 


Land Acquisition Act (1 of 1894), S. 4 (1) 
— Requirement of — Whether it is neces- 
sary to incorporate the name of the indi- 
vidual Iand-owner in the Sec. 4 (1) notifica- 
tion. 

It is the duty of the Officers-in-charge of 
Land acquisition proceedings to verify the 
registry and incorporate the name of the 
owner under S. 4 (1) notification, 

(Para 5) 

S. Jagadeesan, for S. Krishna Rao, for 
Petitioner; N. R: Chandran, for Govt. Pleader, 
for Respondents. 


ORDER:— The matter arises under the 
Land Acquisition Act. The admitted facts 
are as follows—On 25-10-1962, the petitioner 
purchased the property forming the subject- 
matter of the writ petition and patta was 
changed in her name on 15-6-1968. On 25-12- 
1963, a S. 4 (1) notification was issued ‘pro- 
posing to acquire the land for the Korattur 
ueighbourhood Housing scheme. On 9-8 
1964 Sec. 5-A enquiry took place. On 18-1- 
1969, S. 6 declaration was issued. The award 
enquiry was conducted on 25-8-1969 and 
the award was passed on 14-12-1978. The 
petitioner was issued a notice on 22-12-1978, 
stating that possession would be taken und 
therefore she was required ta be present to 
deliver possession. It is under these cir- 
cumstances that the present writ petition 
has been filed to quash the land acquisition 
proceedings. 

%. The only contention that is urged 
before me is that the entire proceedings are 
ilegal, since at no point of time, the peti- 
Honer was served with any notice excepting 
the notice dated 22-12-1978. Therefore 
these proceedings have taken place behind 
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the back of the petitioner. Such a procedure 
constitutes a violation of the Act as well 
as the principles of natural justice. 


3. It is admitted on behalf of the res- 
pondent that the petitioner was not served 
with any notice and as-such she could not 
put forth her objections during the enquiry 
under S. 5-A, 


4. Para 5 of the counter affidavit which 
constitutes interesting reading concerning 
the service of notice states— 


“The aotices under 3: 5-A of the Act were 
served by affixture on the spot as the resi- 
dential address of the land-owners was not 
known. Smt Bama Ramamoorthy has pur- 
chased the land under reference from Sunt 
Agilandammal]. After knowing the peti- 
tioner’s address, necessary notices have been 
served by post and also ‘served in person. 
Therefore, the allegation made by the peti- 
tioner that no intimation was given to her 
is not correct.” 


5. First of all I am entirely unable to 
understand what is meant by the counter 
affidavit. From the above narration of facts, 
it will be clear that after the petitioner's 
purchase, there was a change in the revenue 
registry on 15-6-1963, i. e., even before the 
issue of S. 4 (1) notification. Certainly it 
was the duty of the officer-in-charge of 


land acquisition proceedings to verify the 
registry and incorporate the name of the 
petitioner under S. 4 (1) notification. This 


was not done. Adding insult to injury even 
for the enquiry under S. 5-A, she was not 
served with any notice. S. 8 declaration also 
did not contain her name Nor again was 
she served with notice under Ss. 9 (8) and 10 
of the Land Acquisition Act. The Govern- 
ment having slept over the matter suddenly 
wakes up and serves a notice on 22-19-78, 
requiring the petitioner to be present for 
delivering possession. What prevented the 
Government fyom ascertaining the correct 
state of affairs with reference to the change 
of the name in the revenue registry, is not 
at all made clear in ‘the counter affidavit. In 
matters like this, where the lands are sought 
to be acquired, exercising the power of 
eminent domain, the minimum that could be 
expected of the Government would be to fol- 
low the procedure strictly. But this case shows 
how supine and careless is the attitude of 
the authorities concerned in exercising the 
extraordinary power of eminent domain. 
Therefore I have little hesitation in quash- 
ing the §. 6 declaration as well as the Sac- 
tion 4 (1) notification. I am quashing this 
S. 4 (1) notification because a contention is 
sought to be raised on behalf of the Govern- 
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ment that S. 4 of the Act does not contem- 
plate individual service of notice. That may 
be so. Section 4 (1) notification as published 
in the gazette had not shown the name of 
the petitioner which it ought to have, in 
view of the change’ of the revenue registry. 
On 15-6-1963, the petitioner could have come 
to know about the proposed acquisition- 
But she had no chance, since it did not 
contain her name. Accordingly the writ peti- 
tion will stand allowed with costs, Counsel 
fee Rs. 200, 

Petition allowed. 
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KAILASAM, C. J. AND 
BALASUBRAHMANYAM, P.. 
J. A. Munuswami Naidu, Appellant v. K. 
S. P. Thyagaraya Chettiar and another, Res- 

pondents. 

.L. P. A. No. 76 of 1976, D/- 22-7-1976.° 
Oaths Act (1969), S. 9 — Special oath 
under old Act of 1873 Conclusiveness 
‘contemplated by S. 11 of that Act — Though 
S. 11 had been repealed, what was 


under special oath would not deprive its 
status as evidence. (Para 6) 


Cases Referred: Chronological Paras 
(1880) ILR 2 Mad 356 4 
K. N. Balasubramaniam; for Appellant. 


KAILASAM, C. J.:— This appeal is filed 
by the judgment-debtor in O. S. No. 155 of 
1971 against the judgment of N, S. Ramas- 
wami J., dismissing his appeal against the 
order of the II Additional Subordinate 
Judge, Cuddalore, © ` i i 

2. The suit O. S. No. 155 of 1971 was 
filed on 16-6-1971, for the recovery of a sum 
of Rs. 34980-82, against the present appel- 
lant on the foot of a security bond execut- 
ed by him où 21-7-1962, for a sum of 
Rs. 15000 securing the properties described 
in the schedule. The second respondent 
was a puisne mortgagee. The appellant fil- 
ed a written statement that the first respon- 
dent, the first mortgagee had fraudulently 
suppressed the payment of interest in the 
security bond and if a proper account was 
taken, money will be due to the first res- 
pondent., When the suit was taken up for 
trial, the plaintiff agreed to take a special 
oath on his family deity that for the suit 
security bond no money except those shown 


° (Against Judgment of N. S. Ramaswami J. 
in A. A. O. No. 18 of 1975.) 
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by way of endorsement had been received 
by him. It was also agreed that on the 
plaintif mortgagee taking such a oath, the 
suit may be decreed. The plaintiff took a spe- 
cial oath and the suit was decreed. 


3. The judgment debtor filed: an un- 
numbered execution application praying that 
the decree may be declared as a nullity hav- 
ing been passed by a Civil Court without 
jurisdiction. The executing Court dismissed 
the application, which was filed under Sec- 
tion 47, C. P. C., on the ground that the 
relief claimed in the execution application 
does not relate to execution, discharge or 
satisfaction of -the decree in the suit, and 
the executing court has no jurisdiction to 
go into the validity of the decree passed 
in the suit, The judgment debtor filed an 
appeal to this court in A. A. O. No. 18 of 
975. 


4. Before the learned Judge, it was sub- 
mitted that on the date when tbe special 
oath was taken the Oaths Act, 1873, which 
provided that when a special oath was taken 
under S. 10, it would be conclusive against 
the person who offered, was no longer in 
force as the said Act had been repealed in 
1969 and that the new Act of 1969 dis- 
pensed with the procedure as to the taking 
of the special oath and its consequences. It 
is common ground that the special oath was 
taken in ignorance of the fact that the Oaths 
Act 1878, under which the procedure as to 
the taking of special oath was admitted, had 
been repealed and that the-new Oaths Act 
had no provision for such a procedure. Ac- 
cording to the learned counsel, taking of 
the special Oath is in the form of a trial 
by ordeal based on the agreement between 
the parties and as there has been no sanc- 
tion in law for such a special procedure, the 
special oath has become invalid and the. de- 
cree passed a nullity. In support of his 
contention, the learned counsel referred to 
the decision of this Court reported in Vasu- 
deva Shanbog v. Naraina Pai (1880) ILR 2 
Mad 356. In that decision the difference be- 
tween Regulation III of 1802, S. 3 and the 
Indian Oaths Act 1878, S. 11, was pointed 
out. The Court observed— 


“But when the agreement was observed 
and the oaths taken, it was a mode of ad- 
justment under the Regulation, while it is 
only conclusive evidence of the matter stat- 
ed therein under the Act. In the one it was 
in itself a ground of decision, while in the 
other it is conclusive evidence of certain fact 
or facts, so that how far they might sustain 
a particular decision against the party bound 
by the oath would depend on the legal con- 
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sequence of such fact or facts in relation to 
the relief prayed for”. 


Regarding the effect of the special oath 
under Act 10 of 1878, the court pointed out 
that by requiring that the oath agreed to 
be taken shall be repugnant neither to jus- 
tice nor to decency nor purport to affect any 
third person and making the oath a kind of 
special sanction, under which the evidence 
of a party or witness may be made conclu- 
sive by conduct, divested it of its character 
as an arbitrary and at times objectionable 
mode of settlement, and at the same time 
utilised its effect upon the conscience cf a 
party or a witness, in the interests of jus- 
tice, by constituting the agreement when it 
‘is observed into pre-appointed and irrebutt- 
able evidence by consent. 


5. The effect of the above observation 
would be that the result of a special oath 
would make the evidence given irrebuttable 
and that is what S. 11 specifically states. 


6. We are unable to accept the conten- 
tion of the learned counsel that because 
Oaths Act of 1878 had been repealed, what 
the plaintiff had stated on special oath is 
not evidence. It may be that if the appél 
Jant was aware that the Oaths Act of 1878, 
was not in force, he might have questioned 
the evidence of the plaintiff and submitted 
that it was not conclusive as against him. 
But, as it is, what the plaintiff had stated 
is evidence and the mere fact that he had 
given it under special oath will not deprive 
its status as evidence. Though S. 11 of 
the Oaths Act of 1878. was not in force and 
the appellant could have cross-examined the 
plaintiff, as the evidence now stands on re- 
cord, the plaintiffs evidence has not been 
challenged. The result is that no interest 
has been paid except those that are endors- 
ed on the document and the decree that was 
passed is perfectly proper. We refuse to 
accept the theory that because the plaintiff 
took a special oath he is in a worse. position 
than if he had taken the ordinary oath. 
There is no substance in this appeal and it 
is dismissed. 


Appeal dismissed. 
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RAMAPRASADA RAO AND RATNAVEL 
PANDIAN, JJ. 


Seth Dhanoomal Parsaram, Appellant v. 
P. Kuppuraj and another, Respondents. 


Appeals Nos. 779 of 1970 and 520 of 
1972, D/- 16-83-1976". 

(A) Negotiable Instruments Act (1881), 
S. 87 — Material alteration — Formal al- 
teration not sufficient for preventing credi- 
tor from instituting an action on altered in- 
strument — Alteration in the contract should 
be established. 


The principle underlying material altera- 
tion is settled. It pre-supposes that there 
was a writing to which the executant of 
the negotiable instrament was a party and 
that writing was given the go-by by a con- 
scious covert or overt act on the part of 
the creditor resulting in a material altera- 
tion of the instrument. By establishing that 
a negotiable instrument has been altered in 
a superfluous sense will not suffice. to pre- 
vent the creditor from instituting: an action 
on such an altered instrument, The debtor 
complaining of material alteration should 
not rest content by establishing that there 
was a formal alteration which is innocuous 
and superfluous, but he should also further 
establish that there was a material alteration 
in the sense that what is sought to be put 
in Court was not the contract between the 
parties and was not what was intended be- 
tween the parties at or about the time when 
it was executed. Further the alteration if dis- 
covered should shake the very foundation of 
the instrument. (Paras 8 and 10) 


(B) Contract Act (1872), S. 180 — Notice 
— Mode of service of —- Parties laying 
down particular mode — Service to be in 
that mode —- Wording of other sections 
whether relevant in interpreting S. 130. 
(Interpretation of statutes), (Para 13) 

No prescription of any enactment could 
be interpreted on the basis of the text of 
another section in it unless the Courts are 
compelled to doso by reason of certain 
peculiar circumstances which might compel 
them to adopt such a procedure. But gene- 
rally each section is independently active 
on its own and does not depend for its exis- 
tence, on interpertation on another section. 
S. 181 no doubt provides for ‘a contract to 
the contrary’. Such a provision therein is 
understandable because the Act said that 


on neat 


J., Coimbatore in O. S. No. 67 of 1968,) 
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as a revocation of the 
rante unless there is a contract’ to 
the contrary. But the language in Sec- 
tion 180 is so simple that it is unnecessary 
to read between its lines and to invoke some- 
thing which is not necessary for the occa- 
sion. S. 180 in terms refers to a notice tc 
the creditor. It says that a continuing gua- 
rantee may at any time be revoked by the 
surety as to future transactions by notice tc 
the creditor. The act having left the posi- 
tion at that it is open to the parties to pro- 
vide as to the manner in which notice tc 
the creditor under S$. 130 could be given. It 
therefore the parties think of laying dowr 
a particular method by which such a notice 
for revocation of the guarantee under Sec 
tion 130 has to be given, then such a con- 
tract is a binding contarct and it cannot be 
easily brushed aside on a priori considera- 


continuing gua- 


tion. AIR 1961 Punj 281, Dist. (Para 13° 
Cases Referred: Chronological Para: 
AIR 1961 Punj 281 1é 


T. V. Balakrishnan for Appellant; N 
Sivamani and V. Narayanaswami, for Res- 
pondents. 

RAMAPRASADA RAO, J.:— The © first 
‘and the second defendants in O. S. No. 67 
' of 1968 on the file of the Subordinate Judge 
of Ccimbatore are the appellants in A. S 
No. 520 of 1972. This is an appeal filed 
in forma pauperis, After the presentation ol 


the appeal, the second appellant died and 
the learned counsel for the. first appellant 
has filed a memo to that effect and stated 


that he is: one of the sons of the second ap- 
pellant and he may be recognised as his 
legal -epresentative. He would also say 
that he might be brought on record as the 
legal representative of the deceased second 
appellant as representative of his estate. We 
accept the memo. 


2. The plaintiff instituted the suit on the 
foot of four promissory notes. The borrow- 
ings were almost consecutively made by the 
first defendant as the principal debtor and 
guaranteed by his father the second defen- 
dant. They were consecutive in the sense 
that the borrowings were on the 12th, 18th, 
16th and 27th of August 1966. Exhibits 
A-l and A-2 are the promissory notes ad- 
mittedly signed by the first appellant on the 
12th and the 27th of August 1966. The 
consideration paid thereunder is also ad- 
mitted. Exhibits A-3 and A-4 are two other 
promissory notes in which the signature of 
the first defendant is admitted but the con- 
sideration said to have been paid. thereunder 
is denied. The plaintiff, however, on the 
basis of the above four promissory notes fil- 
ed the present action seeking to recover a 
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sum of Rs. 46,898-24. In the plaint itself he 
concedes that a sum of Rs. 5,000/- was paid 
towards Exhibit A-1 debt on 30-3-1967 and 
no further amounts were paid under the 
other three promissory notes, The plaintiff 
also would rely upon Exhibit A-5, the letter 
of guarantee executed by the second defen- 
dant and seeks for a decree against both the 
first defendant as the principal debtor and 
against the second defendant as surety. 


3. The first defendant's case is that he 
had dealings with the plaintiff for a con- 
siderable length of time and he would ad- 
mit liability only as under Exhibits A-1 and 
A-2 but would deny that he executed the 
promissory notes exhibited as Exhibits A-3 
and A-4. His case is that the plaintif might 
have used the promissory notes which the 
first defendant kept with the plaintiff not- 
withstanding the fact that they have been 
discharged and the plaintiff has used such 
discharged promissory notes and filled ‘up 
the blanks therein and created Exhibits A-3 
and A-4. In this sense the first defendant 
denied liability to pay any amount under 
Exhibits A-3 and A-4. After a considerable 
length of time, the first defendant filed an 
additional written statement stating that in 
Exhibits A-3 and A-4 there are certain mate- 
rial alterations and such alterations of the 
data: in the promissory notes would not en- 
title the plaintif to sue or them. The 
second defendant’s (guarantor’s) case is that 
Exhibit A-5 was given at a tme when the 
family was joint and that there was a par- 
tition in the family in 1954 and the plain- 
tiff was informed that the letter of guaran- 
tee, Exhibit A-5 executed by him would not 
enure to any of the transactions that might 
be entered into between the plaintiff on the 
one hand and the first defendant on the 
other after the disruption of the family in 
1954. According to him as Exhibits A-1 to 
A-4 are promissory notes under which 
monies. were borrowed long after the family 
became divided, Exhibit A-5 cannot be 
pressed into service by the plaintif so as to 
create a liability as against the second de- 
fendant as a surety for the first defendant. 


4. The following issues were framed by 
the trial Court: 

1, Whether the discharge pleaded by the 
first defendant true? 

2. Whether the pronotes dated 18-8- 
1966 and 16-8-1966 are not true? 

3. Whether the interest claimed is 
rious and excessiveP 

4,'Whether the second defendant is not 
liable for the suit claim under the letter of 
joint and several liability as pleaded by 


usu- 


him? 
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5. To what relief is the plaintiff entitled? 
Additional issues. framed on 3-12-1969: 


6. Whether they are material alterations 
in respect of all the promissory notes? 


7. Whether there were blanks in the suit 
promissory notes and- the blanks have been 
filled up by the plaintiff? 

5. The Court. below found that the dis- 
charge pleaded by the first defendaut is not 
true and Exhibits A-8 and A-4 do not suffer 
by any material alteration which is demon- 
strative therein, that the mterest claimed is 
not excessive, that there was no material al- 
teration in respect of the promissory notes 
and that the second defendant was liable as 
a surety under Exhibit A-5. It is as against 
this, the present appeal (A, S. No. 520 of 
1972) has been filed. 

6. Mr. Sivamani, learned counsel for the 
appellants repeated the various contentions 
raised before the trial Court. However, he 
does not keenly press the contention that 


the promissory notes, Exhibits A-] and A-2 


have been discharged. His main conten- 
tions, however, are threefold. Firstly he 
would say that Exhibit A-5 ceased to be 
operative after there was a disruption in the 
family of the defendants in the year 1964 
and if at all it was effective it could have 
been so effective only for all such debts and 
transactions entered into between the first 
defendant and the plaintiff between 31-1- 
1949 which is the date of Exhibit A-5 and 
1954 which is the year when there was a 
partition in the family. In this context, he 
would say that Exhibit A-5 has become a 
stale guarantee. Secondly he would say that 
no written notice has to be ‘given, though 
contemplated in Exhibit A-5, by the second 
defendant to the creditor in order to avoid 
his contractual ‘obligation ‘thereunder as 
under the provisions of the Contract Act, 
there i$ no such statutory mandate prescrib- 
ed. Thirdly he would faintly refer to the 
contention that there are material altera- 
tions in Exhibits A-3 and A-4 and relying 
upon the evidence of D. W. 1 he would con- 
tend that excepting for the amount due and 
payable under Exhibits A-l and A-2, if at 
all they are payable, no further amounts are 
due. 


7. We have already referred to the fact 
that the plea of discharge has not been pre- 
ssed before us., It therefore follows that 
the plaintiff is entitled to a decree straight- 
way on the foot of the promissory notes Ex- 
hibits A-l and A-2. The question is, whe- 
ther the interest claimed is excessive. There 
was no serious argument on this aspect 
either, before us. The plaintiff would there- 
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fore be entitled to the balance of; the prin- 
cipal: and the interest due under Exhibits 
A-1 and A-2 as found by the trial Court, 


8. The next: contention of the learned 
counsel, which as we said was a feeble one, 
is that there -were material alterations in the 
promissory notes Exhibits A-3 and A-4. The 
principle underlying material alteration is 
well-settled. -It pre-supposes that there was 
a writing to which the executant of the ne- 
gotiable instrument was a party and that 
writing was given the go-by by a conscious 
covert or overt act on the part of the cre- 
ditor resulting in a material alteration of the 
instrument. By establishing that a negoti- 
able instrument has been altered in a super- 
fluous sense will not suffice to prevent the 
creditor from instituting an action on such 
an altered instrument. The debtor complain- 
ing of material alteration should not rest 
content by establishing that there was a for- 
mal alteration which-is innocuous and super- 
fluous, but he should also further establish 
that there was a material alteration, in the 
sense that what is sought to be put in Court 
was not the contract between the parties 
and was not what. was intended between 
the parties at or about the time when it was 
executed. This is the underlying principle 
behind the concept of material alteration. H- 
this is so, it is for us to consider whether, in 
the instant case, the defendants have estab- 
lished such a material alteration. The defen- 
dants have given varied and inconsistent 
versions. In the original written statement 
filed no such plea was taken. But by way of 
an afterthought and at 2 late stage an addi- 
tional written statement was filed setting 
up this plea. Even before the plaintiff came 
to Court, there were notices which were ex- 
changed between the parties. Even in the 
said notices the plea of material alteration 
is not, either expressly or by necessary im- 
plication, set out. There the defendants’ 
case was that the plaintiff might have utilis- 
ed certain discharged blank promissory notes 
which were kept with him without being 
taken a return thereof, and it was in this 
light, he challenged the implementability of 
Exhibits A-3 and A-4. og 

9. In the witness box he trotted out the 
story that the contents of Exhibits A-8 and 
A-4 have been materially. altered. 

10. We shall now take up the last con- 
tention whether in the instant case it could 
be said that the plea of material alteration 
could be sustained. We have already trac- 
ed the inconsistent stand of the defendants 
at various stages. Primarily the first defen- 
dant’s: evidence was that he executed Exhi- 
bits A-3 and A-4 in blank forms and that 
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the instruments were filled up later by tke 
plaintiff to his advantage. 
dant admits that he has long-standing deal- 
“ings with the plaintiff. In such 
stances it would be difficult to believe that 
the plaintiff could have extracted signatures 
on blank forms from the first defendant to 
be used at a later stage for his benefit. In 
the notice which passed between the par- 
ties, under Exhibit A-9, the first defendant 
would admit liability under Exhibits A-1 
and A-2. There he did not set up a plea 
of discharge even. As regards the promi- 
sory notes Exhibits A-3 and A-4, he deni- 
ed execution, He would say that he hed 
borrowed several thousands of rupees for 
his business and repaid all of them leav- 
ing a balance of Rs. 15,000/- and that tke 
discharged promissory notes have always 
been in the custody of the plaintiff and :n 
all of them the dates have not been put in. 
The lowér Court examined Exhibits A-3 ard 
A-4 microscopically. In fact a magnifyirg 
glass was brought by the first defendant's 
' counsel for examination of the instruments. 
He did not find any traces of the dates beirg 
scored out and new date being written tp 
thereon. The first defendant, besides assert- 
ing that there was an alteration of the dats, 
did not cause the examination of an expert 
to scrutinise it. We examined the instri- 
ments ourselves. They are in the usual 
printed form and the blanks therein are alzo 
filled up in the usual manner. Conspicuous-y 
Exhibits A-3 and A-4 do not differ from Ez- 


hibits A-1 and A-2. We have already stated 


the necessary criteria to invoke the principle 
of material alteration. The alterations if di- 
covered should shake the very foundation əf 
the instrument and it cannot be said to he 
one to which the executant was a concurrirg 
or consenting party. There is no such elz- 
ment in this case. The plea of materia] zl- 
teration is not whispered in the notice and it 
was not taken up ‘until at a late stage of the 
trial also. In these circumstances, we co2- 
cur with the trial Court that Exhibits A-8 ard 
A-4 are validly drawn up instruments which 
have been admittedly signed by the first d2- 
fendant and which do not suffer from ary 
legal infirmity. We also agree with the trial 
Court on issue No. 7 that there were ro 
blanks in the suit promissory notes and they 
have not been filled up by the plaintiff. It is 
no doubt true that on a cursory examinaticn 
of the instruments, we find that the rate of 
interest has been added therein. But that by 
itself cannot lead to the inference that the 


instruments have been materially altered, fcr, 
this induction of the rate of interest in a dif- 
ferent style and writing is found in Exhibits 


Dhanoomal Parsaram v. P. Kupruraj (R. Rao J.) 


The first defem- - 


circum- 


[Prs. 10-11] Mad. 277 


A-1 and A-2 also. In so far as the name of 
the payee is concerned, it is not the first de- 
fendant’s case that the payee should not be 
a person other than the plaintiff. Even here, 
the first defendant cannot further his self- 
serving assertion regarding the material 
alteration. The plaintiff, in the witness box, 
was asked about it and he denied it and 
when the first defendant was in the box he 
was questioned whether he would execute a 
promissory note without date, he could say 
that he was not in the habit of signing such 
promissory notes. All these factors taken 
together belie the defence of the first defen- 
dant that the instruments Exhibits A-8 and 
A-4 suffer from material alteration. 


- 


11. Then the next question is whether 
the plaintiff on whom the burden shifted 


after the defendants went into the box has 
proved that he paid the consideration under 
the promissory notes. In the case of proof 
of such passing of considerations ‘under ne- 
gotiable instruments,- the burden of proof 
being ambulatory, shifts from one side to the 
other. The plaintiff in this case who examin- 
ed himself as P. W. 1 produced his accounts. 
Though they are in Sindhi language he caus- 
ed a translation of it to be done and Exhibit 
A-13 is a true translation of the entries in 
English pertaining to the transactions which 
the first defendant had with him on the 
four dates in question. These are reflected 
in his day book Exhibit A-12, the entries in 
which are, however, kept in Sindhi Langu- 
age. Exhibit A-18 establishes that on the 
four crucial dates, the plaintiff advanced 
Rs. 10,000/-. In the day book there is a re- 
ference to the contract to pay interest at the 
rate shown in the instrument. The day book 
also contains a credit entry for Rs. 5,000/- 
which was paid by the first defendant on 
30-38-1967. It is very curious that the first 
defendant did not challenge these account 
books though he was otherwise vociferous in 
his defence. When once the first defendant 
does not even challenge the regularity and 
propriety of the accounts, then it is reason- 
able to presume that the reliance placed by 
the trial Court on the account books kept 
by the plaintiff was justified. Further the 
first defendant summoned from the Income- 
tax Department the returns filed by the 
plaintiff as regards his business income. Hav- 


_ing summoned, he did not use them in the 


sense he did not cross-examine the plaintiff 
regarding such returns. No doubt the plain- 
tiff would honestly admit when he was in 
the box that the return submitted by him to 
the Income-tax Department did not contain 
his debtors’ names. That would not tilt 
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matters in so far as the first defendant is 
concerned. Again, it is not in dispute that 
the first defendant was doing business in his 
own name as well as under the trading style 
of P. Kuppuraj and Company. Whilst he 
took the precaution of producing his own ac- 
count books, he would not produce the ac- 
count books of his firm. The borrowings, 
as we said, were in the course of fifteen 
days. It was quite possible that the borrow- 
ings made under Exhibits A-3 and A-4 were 
for the purpose of the firm’s business and 
they find a place in the said accounts, The 
non-production cf the firm's accounts by 
the first defendant has to be taken note of 
in the peculiar circumstances of this case, It 
was in that light the trial Court rightly ob- 
served that merely becausa Exhibits B-7 
and B-9 which are the account books relat- 
ing to the personal business of the first de- 
fendant did not contain entries regarding re- 
ceipt of Rs. 10,000/- each under Exhibits 
A-3 and A-4, they cannot belie the plain- 
tiffs version. We therefore find that all the 
four promissory notes are supported by con- 
sideration and tke first defendant agreed to 
repay the same together with the agreed rate 
of interest. 


12. The next contention of Mr. Sivamani 
is that the second defendant should be ex- 
onerated as his obligation asasurety was dis- 
solved as soon as there was a partition in 
the family in 1954. For this purpose it is 
necessary to examine the security bond itself. 
Exhibit A-5 is a letter couched in general 
terms, and is executed by both the defen- 
dants. The second defendant along with the 
first defendant has agreed tc stand surety for 
the first defendant’s transections, whatever 
may be the nature of the transactions. By 
way of illustration, however, ordinary instru- 
ments under which transactions are effected 
and borrowings made, such as promissory 
notes, hundies, letters of credit, overdrafts 
etc. do find a place in Exhibit A-5. But the 
principal bargain between the parties appears 
to be that the second defendant would be a 
surety for all the transactions of whatever 
nature which the first defendant woulc do 
with the plaintif. Again it was made clear 
that the liability so undertaken by the second 
defendant along with the first defendant 
should hold good till both of them jointly 
cancel the obligation as above by sending 
registered notice to the plaintiff and by ob- 
taining an acknowledgment thereof. 


18. If the contents of Exhibit A-5 do re- 
flect the nature of the obligation undertaken 
by the second defendant as surety, it is for 
consideration whether there could be any 
snap in such an obligation itself continuing 
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after a partition in the family as between 
the second defendant and his son. Under 


S. 126 of the Indian Contract Act, a contract 
of guarantee‘is one to perform the promise, 
or discharge tke liability, of a third person 
in case of his default. That such a contract 
has been forged between the plaintiff on the 
one hand and the defendants on the other 
is clear. The status of the second defendant 
in the said contract is as a surety, whilst that 
of the first defendant is that of the principal 
debtor. This guarantee which was reflected 
in Exhibit A-5 is a continuing guarantee 
which extends, to a series of transactions. 
This is what is provided for in S. 129 of the 
Contract Act. Section 180 of the Act pro- 
vides that a continuing guarantee may at any 
time be revoked by the surety as to future 
transactions by notice to the creditor. What 
is urged by the learned counsel for the ap- 
pellants is that unlike other sections there is 
no parenthetical clause “In. the absence of 
any contract tc the contrary” in S. 180 of 
the Contract Act, and therefore, the strict 
compliance of the prescription in Exhibit 
A-5 that the continuing guarantee could be 
revoked by only a written notice with acknow- 
ledement due to the creditor is not strictly 
enforceable and such notice could be given 
as provided for in S. 130 orally also to the 
creditor. No prescription of any enactment 
could be interpreted on the basis of the text 
of another section in it unless the Courts are 
compelled to do so by reason of certain 
peculiar circumstances which might compel 
them to adopt such a procedure. But gene- 
rally each section is independently active on 
its own and does not depend for its existence, 
on interpretation on another section. S. 131 
no doubt provides for ‘a contract to the con- 
trary. Such a provision therein is under- 
standable because the Act said that the 
death of the surety would operate as a re- 
vocation of the continuing guarantee unless: 
cnere is a contract to the contrary. But th. 
language in S. 180 is so simple that it is 
unnecessary to read between its lines and to 


invoke something which is not necessary for 


the occasion, S. 180 in terms refers to a notice 
to the creditor. It says that a continuing 
guarantee may at any time be revoked by 
the surety as to future transactions by notice 
to the creditor. The act having left the posi- 
tion at that it is open to the parties to pro- 
vide as to the manner in which notice to the 
creditor under S. 180 could be given. If 
therefore the parties think of laying down a 
particular method by which such a notice 
for revocation af the guarantee under S. 180 
has to be given, then such a contract is a 


binding contract and it cannot be easily 
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brushed aside on a priori consideration. The 
lower Court in this case found that the stcry 
of the first defendant that the creditor was 
informed of the partition in the family in 
1964 and thereby was put on notice of the 
fact that the contract of guarantee under Ex- 
hibi: A-5 would be no longer in force, Tte- 
mained only as a bare contention  withcut 
being substantiated. No letter has been pro- 
duced excepting the reply notice given əy 
the second defendant under Exhibit B-2 in 
1967, when for the first time the theory tkat 
the creditor was put on notice of the parti- 
tion of the joint family was set up. The Court 
below therefore rightly disbelieved the com- 
munication of any such intention to snap fie 
legal obligation under the contract of guaran- 
tee at any time prior to the institution of the 
suit. We find that the second defendant as 
surety did not comply with the specific p:e- 
scription as regards the notice under Exhibit 
A-5 and the story of the defendants that tne 
creditor was put on notice of the partition 
in the family in 1964 and the consequental 
breaking off of the contract of guarantee is 
one which cannot stand scrutiny at all. Thre 
decision in Union of India v. Pearl Hosiery 
Mills (AIR 1961 Punj 281) is of no relev- 
ance at all. In that case the Court was coa- 
sidering the ingredients of S. 188 of tie 
Contract Act. Section 183 says that any 
variance, made without the surety’s consent. 
in the terms of the contract between the 
principal debtor and the creditor, dischargss 
the surety as to transactions subsequent to 
the variance. In that situation, the Punjab 
High Court said the provisions of S. 133 aze 
not subject to a contract to the contrary be- 
tween the parties to the contract because the 
section itself is in unqualified terms. Tis 
decision is not apposite for the purpose f 
our discussion. 


14, We therefore hold that the secomd 
defendant, on the date of the institution bf 
the action continued under the continuing 
guarantee to be a surety for all the obliga- 
tions and transactions in which the plaintf 
was involved and which he had with the 
plaintiff. Appeal No. 520 of 1972 is there- 
fore dismissed with costs and the appellarts 
shall pay the Court fee due to Government. 


i5. In A. S. No. 779 of 1970, Mr. Bab- 
krishnan’s contention is that the lower Cowt 
ought not to have passed an instalment ds- 
cree and permitted the defendants to pay 
the decree amount in monthly instalmerts 
of Fis. 500/- each. The plaint claim was 
Rs. 46,898-24 and having regard to the 
magnitude of the claim, the learned Suv- 
ordinate fudge ought not to have passed the 
instalment decree. We are not here going 
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into the question as to the circumstances 
under which the instalment decree came to 
be passed as it is unnecessary to do so. It 
is common ground that from the 21st of 
Sept., 1970 to this date, no instalment has 
been paid as directed by the Court below. 
This itself is sufficient proof that the de- 
fendants are not anxious to pay aven the ad- 
mitted amount by taking advantage of the 
instalment decree made by the Court below. 
Having regard to the wilful default commit- 
ted by the defendants in the matter of pay- 
ing the decree amount and obeying the 
orders of the court, we set aside this part 
of the judgment and decree the suit with 
costs in the usual manner. 


16. App. No. 779 of 1970 is allowed 
with costs and App. No. 520 of 1972 is dis- 
missed with costs and the appellants in App. 
No. 520 of 1972 will pay the court fee due to 
Government on the appeal memorandum 
thereon. 

Order accordingly. 
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The Enforcement Officer, Enforcement 
Directorate, Madras, Appellant v. S. O. 


Arjunan Chettiar and others, Respondents. 
W. A. No. 237 of 1976, D/- 21-9-1976.* 


Foreign Exchange Regulation Act (1973), 
S. 41 — Right to retain seized documents — 


‘Enforcement Directorate commencing proceed. 


ings after expiry of one year from date of sei- 
zure — Whether Enforcement Directorate 
could retain the documents pending adjudica- 
tion proceedings — (W. P. 6771 of 1975, D/- 
16-7-1976 (Mad), Reversed). 


Held that, admittedly the Enforcement Dir- 
ectorate did not commence proceeding during 
complete one year of the seizure of the docu- 
ments from the petitioner. Therefore, on the 
plain wording of the S5. 41, the Enforcement 
Directorate had no authority to withhold the 
documents. (Para 4) 


But once the adjudication proceedings were 
started by the Enforcement Directorate, it was 
not proper to direct the return of documents 
when they could calJ the documents for inspec- 
tion under some other provisions. Under Sec- 
tion 28-D (2), the Directorate has power to 
summon and enforce the attendance of any 


"(Against Judgment of Ramarujam, J. in 
W. P. No. 6771 of 1975, D/- 16-7-1976). 


AU/BU/A203/77/RSV/WNG 


” 


. found to be from 
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person to give evidence or to produce a docu- 
ment or any other thing which, in the opinion 
of the Directorate, may be useful for or rele- 
vant to the subject-matter of the enquiry. 
Therefore, though Enforcement Officer 
was bound to return the documents under Sec- 
tion 41, (Section 19-G of old Act) he was 
entitled to summon the same again and hence 
he could not be directed to return the seized 
documents pending adjudication proceedings. 
AIR 1965 SC 1, Followed; AIR 1972 SC 689 
and AIR 1975 SC 2065 and AIR 1970 SC 1651, 
Distinguished; W. P. 6771 of 1975, D/- 16-7- 


1976 {Mad), Reversed. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1977 Mad 121 >` ` _ 10 
AIR 1975 SC 2065 : 1975 Tax LR 2020 8 
AIR 1972 SC 689 7 
AIR 1970 SC 1651 : 78 ITR 486° 9 
AIR 1968 SC 59 : 20 STC 453 a 
AIR 1965 SC I 5, 12 


K. Parasaran, Advocate General and K. 
Alagiriswami, for Appellant; M. R. M. Abdul 


‘Karim, for Respondents. 


KAILASAM, C. J.:— This SE is pre- 
ferred by the Enforcement Officer, Enforce- 
ment Directorate, Madras, against the judg- 
ment of Ramanujam, J. in W. P. 6771 of 1975 
dated 16-7-1976 directing him (Enforcement 
Officer) to return the: documents seized from 
the first respondent herein. 


2. On 13-9-1974, the residential premises ot- 


the first respondent was searched. Three fixed 
deposit receipts of the first respondent were re- 
covered. One was'in the name of one Vaidya- 
lingam Chettiar. A statement was recorded 
from the first respondent. On 1-11-1974, the 
Deputy Controller of Reserve Bank was asked 
to block the operation of.the fixed deposit re- 
ceipts. The Deputy Contreller by his order 
dated 5-11-1974, blocked the operation of the 
fixed deposit receipts. On 19-5-1975, the fitst 
respondent was directed under S. 40 of the 
Foreign Exchange Regulation Act, 1973, to 
appear before the officer on 25-5-1975. The 
matter was adjourned to 16-6-1975. Fresh 
summons was issued on 31-5-1975. In the 
meantime, the first respondent filed W. P. 4259 
of 1975, questioning the validity of the sum- 
mons. On 19-6-1975 this Court issued a rule 
Nisi and directed stay of operation of the sum- 
mons. The first respondent also filed W. P. 
4287 and 5090 of 1974; questioning the block- 
ing of the fixed deposit receipts, These writ 
petitions were allowed only in respect of two 
fixed deposit receipts as the remittances were 
authorised channels: On 
99-10-1975, the first respondent: filed W. P. 


= 6771 of 1975, praying for the return of the 
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documents seized from him on the ground that 
one year had elapsed from 13-9-1974. On 
12-12-1975, W. P. 4259 of 1975 questioning the 
legality of issuing summons was taken up and 
was dismissed holding that the first respondent 
was bound to appear in obedience to the sum- 
mons, On 15-7-1976, W. P. 6771 of 1975 was 
allowed as one year had elapsed from 18-9- 
1974, and this writ appen is preferred against 
that order. - 


3. On behalf of the Enforcement Officer, 
the appellant, it was submitted that the learn- 


ed Judge was in error in directing the return 


of the documents as the Enforcement Direc- 
torate has not only the power but also a duty 
to retain the documents when proceedings are 
taken for adjudication. Section 19-A empowers 
the Enforcement Officer to search any person. 
Section 19-G provides that-where in pursuance 
of an order under sub-s. (2) of S. 19, any docu- 
ment is furnished or seized and the Director 
of Enforcement or any other officer of En- 
forcement has reason to believe that the said 
document would be evidence of the contraven- 
tion of any of the provisions of the Act and 
that it would be necessary to retain the docu- 
ment in his custody, he may so retain the 
said document for a period not exceeding one 
year; and the officer can keep the document for 
mote than one year if he, before the expiry 
of the said period commenced any proceed- 
ings under S. 23, in which case, he will be en- 
titled to retain the document until the disposal 
of those proceedings. Section 23 prescribes the 
procedure for levying penalty. If any.person 
contravenes any of the provisions mentioned in 
S. 23, he shall be liable to such penalty not 


exceeding three times the value of the foreign ` 
exchange in respect of which the contraven- ` 


tion has taken place, or five thousand rupees, 
whichever is more, as may be adjudged by the 
Director of Enforcement in the manner pro- 
vided for. He is also liable to be prosecuted 
in a criminal Court. Under S. 23 (1-B), the 
power of confiscation is also conferred. Sec- 
tion 41 of the new Act, namely, Act 46 of 
1973, corresponds to S. 19-G with an added 
explanation, which is not necessary for the 
purpose of this case. According to that sec- 
tion, the authority can retain the document for 


a period of one year; but he may retain it fon © 


an extended period if before the expiry of the 


said period of one year, he commences pro- 


ceedings under S. 51 -of the new Act. Sec- 


_tion 51 confers power on the authority to 


adjudicate against any person who has com- 
mitted a contravention of any of the provisions 
of the Act. Section 63 deals with the power 
of Court and the adjudicating officer to direct 
confiscation. 
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4. The facts of the case as admitted are 
that the documents were recovered on 13-9- 
1974 and the proceedings were admittedly noz 
commenced before 13-9-1975. On 31-3-1976, 


a notice was issued by the authorities asking . 


the first respondent to show cause as to whr 
adjudication should not be started. Admitted- 
ly, this is beyond one year from the date ož 
seizure and it is also equally clear that ne 
action was taken to commence proceedings, 
which would enable the retention for a longe- 
period before the expiry of the one year’: 
period. In the circumstances, therefore, unde: 
the wording of S. 41, the Enforcement Office 
is not entitled to keep the documents beyond 
13-9-1975. An attempt was made on behal 
of the Enforcement Directorate, to submit tha! 
during the period 19-6-1975 and 12-12-1973 
there was an order of stay of operation and 
that the said period should be excluded. Evem 
if that period is excluded, the notice that was 
given subsequently was not within one year 
Therefore, on the plain wording of the sec- 
tion, the Enforcement Directorate has ne 
authority to withhold the documents. 


- 5, The Advocate General appearing for the 
appellant submitted that while under the prove 
sions of S. 41, the Enforcement Directorat- 
can no longer keep the documents, yet, ths 
courts will not issue a writ of Mandamus as 
under the other provisions of the Act, the En- 
forcement authority has a duty to keep the 
documents when once the adjudication pro- 
ceedings commenced. In other words, the con- 
tention of the Advocate General is that evem 


if more than an year has elapsed and unde7 ` 


S. 41 he could not retain the documents, 
when once he commenced proceedings for ad- 
judication, he is entitled to retain the doccu- 
ments and as such, a writ of mandamus will 
not be issued. In support of his contention, 
he relied on the decision of the Supreme Cour: 
in Nilratan v. Lakshminarayan, AIR 1965 SC 
1. The case was under Foreign Exchange Re- 
culation Act, and under the Act, the autho- 
rities had a tight to keep the documents for è 
period of four months from the date of sei- 
zure, under S. 23 they could keep the docu- 
ments for a period of four months, and if pro- 
ceedings are commenced within that period for 
an extended time. In that case, the search 
warrant was issued on 6-5-1959 by the Chie= 
Presidency Magistrate, Calcutta. On 28-5- 
1959, the Enforcement Officer applied to the 
Chief Presidency Magistrate for permission for 
retention of the seized documents for a period 
of two months. The Chief Presidency Magis- 
trate granted the permission. Again, on ap- 
plications made by the Enforcement Officer. 
time was extended by the Chief Presidency 
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Magistrate on 28th July and 28th September, 
1959. On 5-10-1959, the respondent therein 
applied to the Chief Presidency Magistrate for 
an order of return of the said dccuments as 
the statutory period of four months during 
which the Director of Enforcement could keep 
the documents had expired, and no proceed- 
ings had been commenced against him under 
S. 28 of the Act. On 20-10-1959, the Chief 


Presidency Magistrate ordered the return of 


the seized files to the respondent therein. He, 
however, modified this order the same day per- 
mitting the Enforcement Officer to retain the 
documents till 28-11-1959. The matter was 
heard on 26-10-1959 and on that day, the 
matter was adjourned for decision to 10-11- 
1959. In his application presented on 10-11- 
1959, the Enforcement Officer stated that the 
Director of Enforcement had started adjudica- 
tion proceedings against the respondent for 
alleged violation of S. 4 (1) of the Act and 
had issued notice to him to show cause and 
that in connection with the adjudication pro- 
ceedings seized files items Nos. 2 and 7 of the 
seizure memo would be required. On 10-11- 
1959, the Chief’ Presidency Magistrate ordered 
the return of all the documents except those 
mentioned as items:2 and 7 of the search list. 
The respondent therein went up in revision - 
against this order for the continued retention 
of the two documents and the High Court 
allowed the revision and ordered the return of ' 
those’ documents also to the respondent. 
Against that order, the appeal to the Supreme 
Court was preferred, The Supreme Court, in 
para. 19 of that decision, after referring to Sec- 
tions 19-A and 23 of the Act, came to the con- 
clusion that as the proceedings were not com- 
menced before the expiry of the period of four 
months during which period they could keep 
the documents, the director could not have on 
his own retained those documents after the 
expiry of the fourth month. In that case, the 
documents were retained after obtaining the 
permission of the Chief Presidency Magis- 
trate from the time of their seizure under 
the impression that the Magistrate could 
legally order the retention of the documents. 
In dealing with the question whether in the ` 
circumstances, the documents should be re- 
turned or not, the Supreme Court observed . 
as follows— j 


“Proceedings under S. 23 did start prior 
to the order for the return of the documents. 
Considering the real intention of S. 19-A. to 


be that the Director of Enforcement can re- 
tain the documents seized till the final dis- 
posal of: proceedings under S. 28 of the Act, 
the Magistrates order, even if he had not 
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the authority to pass orders for the retention 
of the documents by the Director of Enforce- 
ment, till the final disposal of the proceed- 
ings under S. 28, was-an order giving effect 
to the spirit behind the provisions of Sec- 
tion 19-A. The order of the High Court 
directing the return of the documents to the 
respondent therefore appears to us to be un- 
justified in the special circumstances of the 
case.” 

This passage is relied on by both the learn- 
ed counsel for the appellant and the first res- 
pondent, in support of their contentions, Ac- 
cording to Mr. Abdul Kereem, the learned 
counsel for the first respondent, the cout 
refrained from directing the return of the 
documents due to special circumstances, 
namely, that the Enforcement Officer ‘was 
over-careful in getting orders from the Magis- 
trate for the retention of <he documents and 
as his behaviour was exemplary. On the 
other hand, the contention of the learned 
Advocate General is that “he special circum- 
stance referred to is the starting of the Zur- 
ther proceedings prior to the order of return 
of the documents. On a careful reading of 
the passage, we feel that the special cir- 
cumstance referred to by the Supreme Court 
is the commercement of the proceedings 
before the order of retention of the dccu- 
ments. 


6. In this matter, it is the common case 
that proceedings were commenced on 31-8- 
1976. The question is, even though the En- 
forcement Directorate is not entitled to keep 
the documents, according to S, 41, should 
they be directed to return them in view of 
the fact that they had commenced proceed- 
ings. According to the Supreme Court, ro 
order directing the return of the documents 
should be issued. We feel that in view of the 
fact that the Enforcement Directorate has in 
law a right to retain the documents pending 
adjudication proceedings return of the docu- 
ments should not be ordered. It may he 
seen that when an Enforcement Officer com- 
mences proceedings in connection with the 
offence, he is entitled ta require any persor. to 
produce or deliver any document relevant 
to the enquiry. Though under S. 19-G he 
can retain the documents only for the period 
specified therein, when once he commences 
adjudication proceedings, under S. 23-D he 
is empowered to hold an enquiry and impose 
the penalty specified under the provisions of 
S. 23 and while holding such enquiry, under 
S. 23-D (2), he has the power to summon 
and enforce the attendance of any person to 
give evidence or to produce a document or 
any other thing, which, in the opinion of 
the Director of Enforcement, may be useful 
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for, or relevant to, the subject-matter of the 
enquiry. Under this section, after the Offi- 
cer commences proceedings for adjudication, 
he is entitled to summon and retain the docu- 
ments. Therefore, though he is bound to re- 
turn the documents under S. 19-G, he is en- 
titled to summon the same documents and 
those documents should be produced by the 
person as such, The proceedings may end 
with the confiscation of the documents. The 
position, therefore, is that while under Sec- 
19-G, he has no right to retain the docu- 
ments after the specified period, when once 
the enquiry is commenced, he is entitled to 
summon, receive and retain the documents. 
In such a situation, even though the adjudi- 
cation proceedings had started after the 
period specified in S. 19-G, it will not be 
proper for the court to direct the return of 
the documents, for, in law, he would be en- 
titled to have the documents for adjudication 
purposes. It would be for the purpose of 
technically obeying the requirements of Sec- 
tion 19-G if a direction were to be made for 
the return of the documents when the officer 
could exercise his powers to summon them. 
If a direction to return:-the documents is to 
be issued, it is only for the purpose of mak-| 
ing the Enforcement Officers to obey the 
provisions of the Act. This question had 
arisen before the Supreme Court of the Unit- 
ed States where the desirability of strict en- 
forcement of fourth amendment and the 
question whether the evidence procured dur- 
ing any illegal search is- to be admitted or 
not were considered repeatedly. Recently, 
the Supreme Court in a decision Stone War- 
den v. Powell delivered on 6-7-1976, went 
back on its earlier view and held that the 
basis of exclusion of evidence to deter the 
policemen deflects the truth finding process 
and often frees the guilty and is not in con- 
formity with the concept of justice. Taking 
all the circumstances into account, we do not 
think that a writ of Mandamus should issue 
when the officers have got a right to retain 
the documents under the other provisions of 
the Act. 


7. The law in England regarding the 
issue of a writ of mandamus is stated in 
Halsbury’s Laws of England, 3rd Edn., Vol, 
IL, in para 199 page 106 thus— — 


“A mandamus will not go when it appears 
that it would be futile in its result. Accord- 
ingly, the court will not, by Mandamus, 
order something which is impossible of per- 
formance, by reason of the circumstance that 
the doing of the act would involve a con- 
travention of law A Mandamus 
will not be granted if the party complained 


ee) 
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of has powers which would enable him to 
make the order inoperative; ..,.....-- No 


mandamus will issue in order to effect what 
amounts to an evasion of a statute, or a breach 
of trust.” 


We will now refer to a few decisions cited 
by the learned counsel for the first respon- 
dent. Reliance is placed upon the decision 
of the Supreme Court in Asst. Collector of 
Customs v. Malhotra AIR 1972 SC 689. The 
court held that the Collector cannot extend 
the period of retention of the articles beyond 
the period permitted under the provisions of 
the Act. The court also held that before th2 
time could be extended, notice should bə 
given to the party concerned. The -court 
further held that the power of extending thə 
period is quasi-judicial in nature and an op- 
portunity of being heard should have been 
(given) to the respondent therein before orders 
for extension were made. This decision does 
not advance the case-of the first respondent. 


8. He then relied on the decision Supei- 
intendent of Taxes v. O. N. Trust. AIR 1975 
SC 2065. In that decision, the Supreme 
Court held that the contention on behalf of 
the State that it became impossible for ths 
State to issue notice under S. 7 (2) of ths 
new Act within two years of the expiry af 
the period of return is unsound on principles 
and facts. This decision also does not hel) 
us to decide the question arising in ths 
case, 


9. In the decision in C. I. T. v. Jawahar- 
Jal Mastogi 78 ITR 486 at p. 490: (AIR 
1970 SC 1651 at p. 1654), in considerinz 
S. 132 (2) of the Income-tax Act, the count 
observed that the premises: of the assesses 
were searched on 21-9-1964 and 22-9-1964, 
and the documents were retained till Ma», 
1966, i. e, for a period of 19 months and 
that there was no order of the authorities re- 
cording reasons for retaining the documents 
seized after the expiry of 180 days, nor wa3 
there any approval of the Commissioner far 
retaining such documents. In the circum- 
stances, the court held that the retention of 
the documents without complying with tha 
requirements of the statute after the expir/ 
of the period of 180 days would be plainl7 
contrary to law. The question that has arisem 
in this case as to whether the Enforcemen: 
Directorate could retain the documents pend- 
ing adjudication proceedings did not arise 
there. 


10. The learned counsel placed strong 
reliance upon the decision of this court im 
W. A. 188 of 1976 (reported in AIR 1977 
Mad 121). In that case, the articles were 
seized on 8-9-1974. Under the provisions ol 
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the Act, the notice of confiscation ought to 
have been given within six months i. e. be- 
fore 3-3-1975. The show cause notice was 
actually given on 1-4-1975 i. 2., after the 
expiry of six months. The Government sought 
to rely upon the fact that a nctice was given 
directing to show cause as to why the time 
should not be extended. It was held that 
that notice did not have the effect of extend- 
ing the time and that the only notice that 
extended the time was dated 1-4-1975 which 
is beyond six months from the date of sei- 
zure and it would attract tke prohibition 
under S. 110 (2). The goods were ordered 
to be returned. In that case, the question 
whether the proceedings were commenced or 
not and if commenced what would be the 
effect was not considered at all. 

11. Lastly, the learned counsel relied 
upon the decision in Commr, of Commercial 
Taxes v. R. S. Jhaver, 20 STC 453 : (AIR 1968 
SC 59). He placed reliance on the passage 
at page 468 where the court held that the 
proviso to sub-s. (8) has fixed the period for 
which the officer seizing accounts can keep 
them, namely, 80 days at a time, and if he 
wants to keep them for more than thirty days 
he has to take the permission of the next 
higher officer. The question whether after 
the expiry of the period if there were pro- 
ceedings pending did not arise there. 

12. On a consideration of the authorities 
before us, we hold that the decision of the 
Supreme Court in Nilratan v. Lakshmi Narain 
AIR 1965 SC 1 is applicable to the facts 
of the case and that it will have to be held 
that in the circumstances of the case, the 
court should not direct the return of tbe 
documents by the issue of. a mandamus. 

13. In the result, the appeal is allowed 
and the order of the single Judge is set aside. 
There will be no order as to costs. 

Appeal allowed. 
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Tiruvallurammal, Appellant v. Kullachiam- 
mal, Respondent, 
A. A. O. No. 194 of 1976, D/- 8-9-1976". 


Indian Lunacy Act (4 of 1912), Ss. 41 and 
38 -— Issue of summons to lunatic before 


‘making order of inquisition — Held valid. 


The power under S. 41 can be exercised 
at any time after an application for inquisi- 


"(Against decree of Dist. J., North Arcot, 
Vellore in I. A. No. 291 of 1975.) 
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tion is filed under S. 88. The attendance of 
the lunatic in court may be necessary either 
before or after the order of inquisition. There 
is no justification for restricting the opera- 
tion of S, 41 to a stage subsequent to an 
order of inquisition. ILR (1665) Guj. 302, 
Rel. on; ATR 1920 All 80 enc AIR 1924 Cal 
658 and AIR 1927 Cal 636 and.AIR 1951 


Mad 648, Dist. (Para 7) 
Cases Referred: Chronological Paras 
ILR (1965) Guj 302 12 
AIR 1951 Mad 648 ll 
AIR 1927 Cal 686 10 
AIR 1924 Cal 658 9 
AIR 1920 All 80:ILR 42 AN 504 8 


T. R. Rajagapalan, for Appellant; S. Pad- 
manabhan for D. K. Srinivasagopalan, for 
Respondent. 


JUDGMENT:— This appeal has- been fil 
ed against an order of the lower court direct 
ing the summons to issue to the alleged 
lunatic for appearance before court on 8-3- 
1976 under S. 41 of the Indian Lunacy Act. 


2. The respondent herein filed a petition, 
O. P, 8 of 1975, under S. 38 of the Act seeking 
an order of inquisition alleging. that her hus- 
band Rajappan is a lunatic and that he is of 
unsound mind and incapable of managing 
himself and his affairs. The said petition is 
being contested by the appellant herein wha 
is the mother of the said Rajappan. The ap- 
pellant has filed her counter in the said peti- 
tion stating that Rajappan became subject 
to hallucinations soon after his marriage with 


the respondent, ‘that after the respondent left- 


him to lead a life of her own, after getting 
a divorce from him according to custom in 
the community, Rajappan became subject to 
fits of depression losing interest in life, that 
he answered questions if in proper mood, 
and would not like to engage in conversation 
- with anyone, but 'that from these it may not 
be possible to consider him ixsane within the 
meaning of the definition cf the word in the 
Indian Lunacy Act. She has also stated that 
= after the respondent left Rajappan, he is be- 

ing looked after by her and that she has 
been appointed as guardian-ad-litem in suits 
filed against him by her brother as well as 
outsiders. 


8. In the said petition, “he respondent 
filed I. A. 291 of 1975, seeking an order 
under S. 41 of the Indian Lunacy Act, for 
the medical examination of the alleged luna- 
tic Rajappan to find out his mental condition 
as on date. The said application was oppos 
ed by the appellant on the ground that 
Rajappan is not a lunatic, that therefore, she 
is not in a position to produce the lunatic 
and that, in any event, any order for pro- 
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duction of the alleged lunatic can only be 


„after an order of inquisition is made under 


S. 88 of the Act. It was also contended by 
the appellant that the application is not 
maintainable by the respondent as she is not 
a relative who is entitled to file an applica- 
tion under the Lunacy Act. 


4. The court below considered the objec- 


` tions raised by the appellant and held that it 


had the power to act under S. 41 of the Act 
before an order for inquisition is made under 
S. 88, but that in the circumstances of this 
case before the alleged lunatic is directed to 
be produced before the medical officer for 
examination as to his mental ` condition, it 
would be necessary to find out prima facie 
his mental condition by the court. In this 
view, it directed the respondent to take out 
summons to the alleged lunatic’ for appear- 
ance before the court on 8-3-1976. The vali- 
dity of the above order has been challenged 
in this appeal by the appellant. 

5. The main contention of the learned 
counsel for the appellant is that unless an 
order of inquisition is made under S. 38 of 
the Act, on the materials already available 
before court no order under S. 41 of the 
Act could be made either for the appearance 
of the alleged lunatic or for his production 
for the purpose of personal examination by 
the court or by any medical officer from 
whom the court may require to have a re- 
port of the mental capacity and condition 
of the alleged lunatic. It is also contended 
by the learned counsel that the lower court 
is in error in proceeding to exercise its power 
under S. 41 of the Act, before deciding the 
objection raised by the appellant that the 
respondent cannot maintain the petition 
under S. 88 of the. Act as she is not a rela- 
tive of the alleged lunatic, she having ob- 
tained a divorce as per the custom in the 
community. The question is whether the 


said contentions urged by the. learned coun- 


sel are tenable. 


6. Às already stated, though the res- 
pondent sought an order for the production 
of’ the alleged lunatic for purposes of medi- 
cal examination, the court has chosen only 
to direct the issue. of summons for the ap- 
pearance of the alleged lunatic. The court 
has not ordered the appellant, who is ad- 
mittedly looking after the alleged lunatic, to 


produce him in court and therefore, she can-- 
not be said to be aggrieved against the order 


of the lower court. The case of the appellant 
as set out in the counter affidavit in the main 
petition is that he is not a lunatic, that he is 
capable of managing his own affairs and that, 
therefore, she cannot be directed to produce 


. him before court. Perhaps she can be said 
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to be aggrieved only if the court has direct- 
ed her to produce the alleged lunatic. As 
the court has merely directed the issue of 
summons to the lunatic to appear before the 
court, the appellant cannot take exception 
to that order, even if she is looking after the 
interest of the alleged lunatic. The fact 
that the order of the lower court was passed 
in her presence will not entitle her to file 
an appeal against that order. J am, there- 
fore, of the view that this appeal filed by 
the mother against the order of the lower 
court directing the issue of summons to the 
alleged lunatic is not maintainable, 


7. Even assumirg that the appeal is 
maintainable, the contention advanced by 
the learned counsel for the appellant that 
the power under S. 41, can be exercised cnly 
after an order of inquisition is made under 
S. 38 does not appear to be sustainable. A 
close reading of S. 41 indicates that the 
power thereunder can be exercised at any 
time after an application for Inquisition is 
filed under S. 88 of the Act. The heading 
of the S. 41 is powers of court in respect 
of attendance and examination of lunetic. 
The attendance of the lunatic in court may 
be necessary either before or after the order 
of inquisition. There is no justification for 
restricting its operation to a stage subsequent 
to an order of inquisition. If such were the 
intention of the Legislature, the operation of 
the section would kave been restricted by 
using appropriate language. 
appears to be no basis for the contention 
that S. 41 can be invoked by court only acter 
an order of inquisition is made. 


8. The learned counsel for the appellant 
would, however, rely on the following dsci- 
sions in support of his submissions. In Mid. 
Yaqub v. Nazir Ahmed ILR 42 All 504: (AIR 
1920 All 80) a Division Bench, while dzal- 
ing with the procedure to be followed in the 
matter of inquisition as to the mental condi- 
tion of an alleged lunatic, expressed the view 
that before an inquisition is ordered tere 
ought to be a careful and thorough prelimirary 
inquiry, that the Judge concerned ought to 
satisfy himself that there is a real groand 
for an inquisition, and that an applicaion 
for inquisition should ordinarily be suppozted 
by affidavit or by examination on oath of 
the applicant, and by a medical certificate of 
sorne doctor as to the condition of the aleg- 
ed lunatic. I do not see how this decision can 
come to the aid of the appellant. What all 
that decision says is that before an inquisi- 
tion is ordered, the court must, on a prel mi- 
nary inquiry satisfy itself that there is a 
real ground for inquisition and that the court 
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cannot order inquisition without any prima 
facie material. The said decision does not 
deal with the stage at which the power under 
S. 41 could be invoked. On the other hand, 
the learned Judges seem to take the view 
that if the medical certificate of some doc- 
tor as to the condition of the lunatic is not 
forthcoming, it would be very desirable that 
the Judge should seek some personal inter- 
view with the alleged . lunatic not with a 
view to forming a final opinion as to his real 
condition but to satisfy himself in the ordi- 
nary way in which a layman can do, that 
there is a real ground for supposing that 
there is something abnormal in his mental 
condition which might bring him within the 
Lunacy Act. This decision indicates that the 
court can direct personal attendance of the 
alleged lunatic. in court for purposes of enabl- 
ing it to come to a conclusion as to whe- 
ther an order of inquisition is justified or not. 


9. In Munwar Sultan v. Shamsunnissa 
Begum AIR 1924 Cal 658, a Division Bench 
considered the scope of S. 38 of the Lunacy 
Act, and held that as the power under S. 38 
to order an inquisition into the state of 
health, the state of mind and the state of 
general capacity of a person affects the per- 
son so prejudicially that it ougat not to be 
used except upon a careful consideration of 
evidence. Even here, the scope of S. 41 was 
not considered and the learned Judges were 
concerned only with the question as to what 
are the circumstances under which an order 
of inquisition could be passed under S. 88. 
It is true an argument was advanced before 
the learned Judges that the exercise of the 
power conferred under S. 41 could arise only 
when an inquisition has been ordered, But 
they have restrained from expressing any 
opinion on that question by merely stating 
that it is arguable. 

10. Saraj Basini Debi v. Mohendranath 
AIR 1927 Cal 636 was a decision of another 
Division Bench wherein it was held that the 
first thing which has to be done by the court 
upon an application under S. 38 of the Act 
is either with or without notice to the luna- 
tic to carefully consider whether the case is 
one which calls for an order directing an in- 
quisition and if it is considered that the case 
calls for an order of inquisition, to record an 


order to that effect and it is only thereafter 


steps have to be taken under Ss. 40, 41 and 
42 of the Act. The above decision is relied 
on by the learned counsel for the appellant 
as indicating that S. 41 comes into operation 
only after an order of inquisition. However, 
I am not able to read the said decision as 
laying down that S. 41 can come into play 
only after an order of inquisiticn is made. As 


we 
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already stated, S. 41 can be invoked either 
before or after the order of inquisition is 
made. Before the order of inquisition, the 
power under S. 41 can be exercised by court 
to have an interview with the alleged luna- 
tic with a view to ascertain his mental con- 
dition. After the order of inquisition, S. 41 
can be invoked for the conduct of the inqui- 
sition proceedings. The observations of the 
learned Judges in that case seem to proceed 
on the basis that even before the order of 
inquisition notice can be issued to the luna- 
tic. In this case, as already stated, the court 
has directed. the issue of surnmons to the al- 
leged lunatic for purposes of initia] enquiry 
for finding out whether the case warrants an 
order of inquisition and the issue of such 
summons to the elleged lunatic for the pur- 


pose of preliminary inquiry has not been 
ruled out by the said decision. 
11. In Narasamma v. Ramanaidu ATR 


1951 Mad 648, Govinda Menon J. while deal- 
ing with the scope of S. 62 of the Lunacy 
Act, expressed the view that an order direct- 
ing an inquisition into a man’s state of mind 
is very serious thing and that such an order 
is intended by the statute to be a judicial de- 
termination carefully made upon adequate 
materials, and on the facts of that case 
directed examination of the lunatic by a 
medical officer. The said decision also dees 
not rule out the possibility of the exercise of 
the power under 8. 41, before an order of 
inquisition is made. Thus ail the decisions 
relied on by the learned counsel for the ap- 
pellant do not support the stand taken by 
him that S. 41 can come into play only after 
an order of inquisition is made under S. 38 
of the Act. 


12. The learned counsel for the respon- 
dent has referred to a decision in Bai Chanda 
v. Ramanlal Patel. ILR (1965) Guj 3902 
which is directly in point. In that case the 
question as to when the power under S. 41 
could be invoked came up for consideration 
specifically, After considering all the relevant 
provisions of the Act, Bhagwati J., as he then 
was, held that the court hearing an applica- 
tion under S. 88 or S. 62 of the Indian 
Lunacy Act has power under S. 41 to make 
an order requiring the alleged lunatic to at- 
tend the court for the purpose of being per- 
soually examined by the court with a view 
to satisfy itself whether there is a prima 
facie case which requires to be investigated 

efore making an order of inquisition under 
S. 38 or S. 62, that the language of S. 41 is 
wide enough to include exercise of power by 
the court at any stage whether prior or sub- 
sequent to the making of an order for in- 
quisition, and that .the applicability of that 
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section cannot be confined only to the stage 
subsequent to the making of an order of in- 
quisition, In that case, almost an identical 
contention as is now put forward by the 
learned counsel for the appellant was put for- 
ward before the learned Judge and the learn- 
ed Judge rejected the contention, with the 
following observations: 


“There is nothing in S. 41, which even 
remotely suggests that the Court can require 
the attendance of the alleged lunatic for the 
purpose of his personal examination only 
after the order of inquisition is made. The 
language of S. 41 is wide enough to include 
exercise of power by the court at any stage 
in the course of the proceedings initiated 
under S. 62. If the intention of the legisla- 
ture were that the court should have power 
to require the attendance of the alleged luna- 
tic for the purpose of his personal examina- 
tion only after the making of an order of 


. inquisition, the Legislature would have used 


appropriate language confining the exercise 
of the power to the stage subsequent to the 
making of an order of inquisition. But the 
language used by the Legislature is general 
in its terms and it would be contrary to all 
canons of construction to read the section 
in a narrow and constricted manner and con- 
fine its applicability only to one stage of 
the proceedings, namely, that subsequent to 
the making of an order of inquisition.” 


18. With respect, I agree with the view 
expressed by the learned Judge in that case. 


14. I have to, therefore, hold that the 
order requiring the alleged lunatic to attend 
Court for purpose of being personally exa- 
mined by the court can be made by the court 
under S, 41 of the Act even before making 
an order of inquisition. The order of the 
lower court cannot, therefore, be taken ex- 
ception to. 


15. On the question as to whether’ the 
application filed by the respondent is main- 
tainable, the respondent has asserted that she 
is the wife of the alleged lunatic. It is true 
the appellant has stated in her counter affi- 
davit that there has been a divorce as per the 
custom in the community. But that has 
been disputed by the respondent, Therefore, 
this contested matter has to be decided 
finally only in the main petition and that can- 
not be considered at this interlocutory stage. 
That question, is, therefore, left open. 

16. The civil miscellaneous appeal is, 
therefore, dismissed. There will be no order 
as to costs. 

Appeal dismissed. 
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P. S. KAILASAM C. J. AND 
BALASUBRAHMANYAN, J. 


A. D. K. Rangaswami Raju, Appellant v. 
The Municipal Chairman, Rajapalayam and 
others, Respondents, 

O. S. Appeal No. 26 of 1974, D/- 23-6- 
1976, 

Civil P. C. (1908', S. 92 — Modification of 
Scheme — Permissible only if it is provided 
by the Scheme itself or does not result in 
mendment of the decree. (AIR 1948 Bom 
146, Diss.) 


If the Scheme itself provides for its modi- 


fication, the modification of the provisions 
of the Scheme can be effected for ihe 


management of the Trust, which does not 
result in amendment of the decree. 
(Para 4) 
In the present case the scheme did not 
provide for the amendment or modification of 
any of its clauses. Therefore an application 
for amendment of any clause was incompe- 
tent, It was sought to replace a clause in 
the scheme by another to enable the trustee- 
manager to appoint a deputy for a peciod 
longer than and contrary to the provision: in 
the original clause. It was held that the 
amendment sought could not be permitted. 
(AIR 1948 Bom 145, Diss. Case Law Dissus- 


sed), (Para 5) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 328 6 
AIR 1965 Mad 404 6 
AIR 1961 SC 1206 +, 6 


AIR 1948 Bom 146: ILR (1947) Bom 466 6 
(1913) 24 Mad LJ 199 4 
(1907) 34 Ind App 78 (PC) 4 

T. R. Ramachandran for R. Nadanasaba- 
pathi and D. Nelson, for Appellant; T. 
Sathiadev, Asst. Govt. Pleader No. 2 and L, 
K. Sankaran, for Respondents 


P. S. KAILASAM C. J.:— The eighth de- 
fendant in C. S. No. 29 of 1956 on the file 
of this Court is the appellant before us. One 
Rao Bahadur A. K. D. Dharma Raja since 
deceased, founded a trust, called the Dharma 
Raja Educational Charity Trust, Rajapala- 
yam. There were disputes in the working of 
the trust and the matter came up before this 
Court and a scheme was settled, in C. S. No. 
29 of 1956. The purport of the scheme was 
that each of the sons of the founder, A. K. 
D. Dharma Raja, was to manage the trust 
for three years ‘successively. Cl. 8 of the 


(Against judgment of Paul J. in Appln. No. 
1725 of 1972, D/- 14-12-1972.) 
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scheme provided that the trustee manager 
shall be nominated by the District Judge af 
Ramanathapuram from ameng the male mem- 
bers of the founder’s family according to 
seniority and the right of each of the five 
sons- of the founder and the male members 
of each branch to hold the office for a periad 
of three years in rotation by turns, unless dis- 
qualified. Regarding the actual management. 
Cl. 28 provided that the trustee-manager 
would be entitled to nominate a deputy to ` 
act for him under deed for a limited period 
of three months at a time, that, if he could 
not act as a trustee beyond that period, he 
should be deemed to have vacated his office 
unless he registered (sic) the Office by a 
letter and that such nomination of a deputy 
could take place only twice during his period 
of office of three years. One other clause 
that needs to be referred to in this connec- 
tion is Cl. 80, which runs as follows: 


“Any of the five trustees will be at liberty 
to apply to the District Judge of Ramana- 
thapuram for any directions in regard to any 
matter of difficulty experienced by the trus- 
tees in the working of the Scheme or in re- 
gard to the correct interpretation of any pro- 
visions of the scheme and the District Judge 
of Ramanathapuram shall have to give all 
such directions for the proper and efficient 
working of this scheme. 


2. The application out of which this ap- 
peal arises was taken out by the eighth defen- 
dant in the suit praying for modifying the 
earlier portion of Cl, 28 of the scheme de- 
cree by substituting the following clause 
(viz.). 

“If any of his sons or his heirs during his 
turn, finds it inconvenient to be trustee- 
manager, then he can, after advance notice 
to the trustee-manager then in Office nomi- 
nate as his deputy for any period during his 
turn, any of his major male descendants or 
any male member in the founder’s family to 
be trustee manager in his place without pre- 
judice to such nominee’s rights for his usual 
turn in the cycle’, 


in the place of Cl. 23 er-mmencing from the 
words “The trustee-manager will be entitled 
to nominate a deputy to act” and ending with 
the words, “such nomination of a deputy can 
take place only twice during his period of 
office of three years”. 

3. The relief claimed, in short, is that in- 
stead of clause 23 of the scheme decree 
which provides that the trustee-manager will 
be entitled to nominate a deputy to act for 
him under a deed for a limited period of 
three months at a time and a total period 
of six months during his office of three years, 
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the appellant herein wants his right to nom’ 
nate his deputy for the entire. period of three 
years out of his male descendants or from 
the male members of the founder’s family. 
The effect will-be to achieve something which 
. is prohibited under Cl. 28 of the scheme de- 
cree. The question that arises for considera- 
tion is whether the scheme decree can be 
modified as prayed for. l 


4. The general law as set forth in Order 
XX Rule 3 of the C. P. C., is that, where a 
judgment has been pronounced and signed 
- by the Judge, it shall not afterwards be al- 

' tered or- added to, save as provided by Sec- 
tion 152 or on review. We are not now con- 
_,cerned with S. 152 or an application for re- 
view. So far as this absolute prohibition for 
. modification of a decree is concerned, some 
“ exceptions have been followed in practice. 
Regarding a decree passed ander S. 92 of the 
C. P. C. admittedly there has been a practice 
to include a clause in the scheme itself re- 
serving liberty to persons interested to ap- 
ply from time to time, to the court for modi- 
fication of the scheme. In Prayaga Doss 
Jee Varu v. Tirumala Anandam Pillai ((1907) 
34 Ind App 78) (PC). The Privy Council itself 
framed a scheme and one of the terms in the 
scheme ‘was that liberty was reserved to per- 
sons -interested from time to time to apply 
to the High Court for any modification. of 
the scheme. Again in Kirpashanker v. Gopal 
Rao ((1918) 24 Mad LJ 199) the scheme 
which was framed by the. Privy Council in 
that case contained a clause which provided 
that the provisions of the scheme might be 
altered, modified or added to by an appli- 
cation to the High Court of Bombay. The 
Supreme Court, in Anandrao v. Shamrao- 
(AIR 1961 SC 1206) observed that the Privy 
Council had not considered whether such a 
clatise could be legally inserted in a scheme, 
but the fact remained that in the two schemes 
the Privy Council did insert a clause in each 
authorising its modification by an application 
to the High’ Court. The Supreme Court 
considered the question whether there was 
anything in S. 92 of the C. P. C. which 
militated against providing a clause in the 
scheme framed thereunder for its modifica- 
tion by an application to the Court framing 
the scheme. The Supreme Court held that 
there was nothing in S. 92 which would 
make it illegal for the Court to provide & 
clause in the scheme itself for its future 
modification and that sub-sec, (1) of S. 9% 
did not bar an application for modification of 
a scheme in accordance with the provisions 
thereof provided that such a provision could 
be made in the scheme itself. After coming 
to the ‘conclusion that, if there is a provi- 


i 


sion in the scheme itself providing, for its’ 
modification an application can be made to 
the court for such modification. In explaining 
the nature of the modification, the Supreme 
Court proceeded to observe: as 


“A suit under 5. 92 certainly comes to an ` 
end when a decree is passed therein, includ- 
ing the settlement of a scheme for the ad- 
ministration of the trust. But there is noth- 
ing in the fact that the Court can settle a 
scheme under S. $2 (1) to prevent it from mak- 
ing the scheme elastic and provide for its 
modification in the scheme itself. That does 
not affect the finality of the decree; all that 
it provides is that where necessity arises a 
change may be made in the manner of ad- 
ministration by the modification of the 
scheme”. - 


The Supreme Court generally agreed with 
the contention that, if the scheme was 
amended in pursuance of such a clause in 
the scheme, it would not amount to amend- 
ing the decree, the result being that the de- 
cree stood as it was and that all that happen- 
ed was that a part of the decree which pro- 
vided for management under the scheme was 
being given effect to. On a reading of the 


decision of the Supreme Court, it is clear’ 
that, if the scheme itself provides for its 


modification, the modification of the provi- | 
sions of the scheme can be effected for the 

management of the trust, which does not re- 

sult in the amendment of the decree. 


5. So far as the present case is concern- 
ed, there is no provision in the scheme pro- 
viding for the amendment or modification off.. 
any of the clauses of the scheme. Therefore 
any application for amendment of any clause 
in the scheme will not be competent. What 
is prayed for in the application is to substi- 
tute another clause for clause 23 in order to 
enable the trustea-manager to appoint a de- 
puty for more than a period of three months 
at a time and for more than a total period 
of six months during his period of office for 
three years. We are satisfied that the amend- 
ment sought cannot be permitted as, firstly, 
there is no provision in.the scheme decree 
and, the amendment, if allowed, would modi- 
fy the decree itself, which is not permitted. 

6. In this connection the learned coun- 
sel for the appellant referred to a decision 
of -the Bombay High Court in Gangaram 
Govind v. Vinchurkar (TR (1947) Bom 466) : 
(AIR 1948 Bom 146) where it has been held 
that the Court has got powers to amend a 
scheme under S. 151 of the C, P. C. even in 
the absence of a specific clause in the-scheme 
providing for such amendment. But in view 
of the decision of the Supreme Court ia 


1977 


Anandrao v. Shamrao (AIR 1961 SC 1206) 
we. do not think that this is a correct state- 


ment of law, The Calcutta High Court in. 


Chameli -Bibi v. Kanhaiyalal (AIR 1978 Cal 
328) kas also taken the same view as we 
have taken, as also Syed Khaja Gulam Rasoo- 
v. Bijili Sahib (AIR 1965 Mad 404). > 

7. -The only other question that remains 
to be considered is whether the appellant car 
have any relief under clause 30 of the scheme 
decree. Though the application was no; 
based on Cl. 30, the learned Judge has gone 
into the question whether the application is 
maintainable under clause 80 and found 
against: the appellant. But we feel, as _ the 
application was not based on Cl. 30, the 
question whether any relief is awardable to 
the appellant under Cl. 30 should not be 
gone into. Further, Cl. 80 provided that the 
relief should be asked for in the court of the 
District- Judge of Ramanathapuram. If the 
appellant is so advised, he is at liberty to 
file an application under Cl, 30. The res- 
pondents are at liberty to raise all objections 
available to them in law. 

8. With these observations, this appeal is 
dismissed. There will be no order as to 


costs, 
Appeal. dismissed. 
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Karuppanna Gounder and others, Peti- 
tioners v. Chennimalai Gounder, Respon- 
dent, 
C. R. P. No. 393 of 1976, D/- 4-2-1977. 
Tamil Nadu Court-Fees and Suits Va- 
luation Act (14 of- 1955), Ss, 44, 52 — 
Appeal against decree awarding mesne 
profits — Plaintiff claiming mesne pro- 
fits more than that ascertained by trial 
court — Court-fee to be paid. 
The appeal was against the decree 
awarding mesne profits at Rs. 500 per 


annum. The plaintiff ag appellant claimec - 


mesne profits in the appeal at the rate of 
Rs. 2,200 per annum and paid court~fee 
only on Rs, 500 and no more. 

Held, the plaintiff had to pay court~fee 


at thea rate of Rs. 1,700 per annum to- © 


wards mesne profits fie. difference þe- 


tween the amount claimed in the appea_- 


and shat awarded by the trial court). 


"(Against order of the Dist, J., Coimba- 
tore in unnumbered A. S. S. R. 5396 oZ 
1975.) 
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The plaintiff knew’ the purpose of the 
appeal and the amount of court-fee to be 


paid to obtain the rélief-which he was | 
seeking from the. appellate. Court, He 
cannot seek for an indulgence to pay 


such court-fee after’ the’ disposal of the 
appeal and after the passing. of the appel- 
late final decree. What he was seeking 
for was a relief which was computable in 
terms of money in accordance with the 
final decree passed by the trial court. 
AIR 1923 Mad 19; AIR 1957 Andh Pra 
6 and (1958) 1 Mad LJ 99, Followed. 


(Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1974 Madh Pra 123 4 
(1958) 1 Mad LJ 99 - 4 
AIR 1957 Andh Pra 6 3 
AIR 1923 Mad 19:42 Mad LJ 184 3 


T. R. Mani for K. Sarvabhauman and 
A. K. Kumaraswami, for Petitioners; P. 
Venkataraman for C, Chinnaswami, for 
Respondent. 


ORDER:— The aggrieved plaintiff who 
is not satisfied with the order passed by ` 
the learned District Judge, East- Coim- 
batore on the question of adequacy _ of 
court-fee paid, is the petitioner. 

2. It ig common ground that the peti- - 
tioner secured a decree for possession 
and for mesne profits, past and future. -/ 
The future mesne profits were ascertain- 
ed by the trial court in an-enquiry under 
O, 20, R. 12, C.P.C. As a result of such 
an enquiry into mesne profits, the ulti- 
mate decree was passed, But while pass- 
ing the decree, the trial Court was of 
the view that the plaintiff was not en- 
titled to the rate of mesne profits -as 
claimed but to a lesser amount. Aggriev- 
ed by this, the plaintiff preferred an ap- 
peal to the District Court. The learned 
District Judge passed the following 
order: ‘Court-fee is to be paid on the dif- 
ference at the rate of Rs. 1,700 from the 
date of suit till the date of appeal. Re- 
turned. Time 3 weeks’. 

3. Mr. Mani challenges this order on 
the following grounds: The excess mesne 
profits which he is claiming in the appeal 
is yet to be determined by the appellate 
court, and it is therefore premature to 
call on the plaintiff to pay or suffer an 
additional court-fee on the basis of the 
increased mesne profits claimed before 
the court below which ultimately was 
not granted to him, Secondly, it is said 
that as an appeal is a continuation of the 
suit and as under the provisions of the 
Tamil Nadu Court-fees Act. to wit, S. 44 
read with S. 52, the question of the 


-., Won arises: But if once 
-© asked' for, it is now well settled, having 
<^. regard to the scheme of the provisions 
<.. of the. Civil Procedure Code read with 
"+": the provisions of the Court Fees Act, the 
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court-fee, if any, payable by him on the 
increased amount as fixed by the court 
below, would only arise after final ascer- 
tainment of such quantum by the appel- 
late court at the time of the final dispo- 
sal of the appeal. On the other hand, the 
learned Government Pleader would gay 
that as the appeal is against a final de- 
cree as such, the party challenging the 
“same should pay the court-fee on the 
subject-matter of that appeal and he 
cannot wait till the profits are once again 
. ascertained in the appellate court and 
take advantage of such ascertainment, if 
he could take any such advantage of it 
at all. Reliance is placed upon the deci- 
Sions of this court and a decision of the 
Andhra Pradesh High Court. In a case 
where a litigant seeks Zor a primary re- 
lief and the ancillary relief of mesne 
profits, he has the option to ask for past 
mesne profits as well as for the ascer- 
tainment or for the grant of future mesne 
profits. If no relief is asked for re- 
garding future mesne profits, no ques- 
such relief is 


plaintiff only need pay court-fee on past 


=- meshe profits and on the date when he 


enters into the portals of the court with 
his lis he need not pay any court-fee on 
the future mesne profits, though claimed 
‘by him. It is to alleviate any inconveni- 
-ence or the escape in the matter of pay- 
ment of court-fees, S. 44 of the Tamil 
Nadu Court Fees and Suits Valuation 
Act, 1955 (hereinafter referred to as the 
Court-fees Act) has made it clear thai if 
the profits ascertained to be due to the 
plaintiff are in excess of the profits as 
approximately estimatec and sued Zor, 
no decree shall be passed until the dif- 
ference between the fee actually paid 
and the fee that would have been pay- 
able had the suit comprised the whole 
of the profits so ascertained is paid. A 
similar provision regarcing the passing 
of the final decree is also provided for 
in S 44 (2). Thus, the State has secured 
for itself a right to recover court-fee, 
once an apparent escapement in its pay- 
ment occurs in suits for mesne profits. 
Ir. the case under consideration it is not 
disputed that the future mesne profits 
were also ascertained and the trial court 
found that a particular amount was pay- 
able as and towards future mesne pro- 
fils. But on the interpretation of the 
pleadings in the instant case, the trial 
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court did not grant such a decre: 
our of the plaintiff, though it fo 
a particular amount was payable 
because it was of the view that t 
tiff is only entitled to an amou) 
than the amount found by it. | 
event such a decree for mesne 
granted by the trial court ought 
viewed as a final decree under 
R. 12 (2), C.P.C, which provid 
where an enquiry under Cl. (b) « 
is held and a final decree in re 
the mesne profits is passed in ac 
with the result of such inquiry, - 
be terminolcgically called a fina 
That it is legally and factually . 
decree gained acceptance by a pr: 
ment of a Division Bench of tl 
in Pitta Balama Naidu v. Pitte 
Naidu, (1922) 42 Mad LJ 184: ( 
Mad 19). In a similar context, t 
sion Bench held that the appeals 
must be treated as appeals agains 
decree under O. 20, R. 12 (2), C. 
an ad valorem court-fee must b 
ed under Art. 1 of Schedule I 

Court Fees Act, calculated on the 
of mesne profits in dispute (un 
mine). This was followed by a 
of the Andhra Pradesh High Cot 
re Kudappa Subbamma, AIR 19 
Pra 6. Subba Rao C. J, speaking 
Bench, observed as follows:— 


“In a suit for mesne profits 
past or future, if the mesne pro 
ascertained and decreed, the pa: 
ferring an appeal should pay < 
on the amount or value of the 
matter in the appeal. If the d 
files an appeal. seeking to get ri 
decree in whole or in part, he v 
to pay court-fee in whole or in ° 
the amount decreed which he si 
vacate. If a plaintif seeks to file 
peal questioning the correctness 
amount ascertained and decree 
favour, the subject-matter of thi 
will be the excess amount he cl: 
have over that already awarded 
and therefore, he will have to 
valorem court-fee on the œ 
amount he claims. In either cas 
mesne profits are ascertained a 
party, be he a plaintiff or a de 
knows the exact amount, which 
subject-matter of appeals.” 

I respectfully adopt this staten 
law which is so lucid and clear 
point. 

4. In order to complete the < 
Ramaswami J. who had occasion 


97T —. C- 


with a similar question ` in Badrajala 


Naidu in re (1958) 1 Mad LJ 99, again 
‘eiterated that an order in a suit deter- 
nining the quantum of mesne profits 
—uayable subsequent to the filing of the 
“uit will amount to a final decree with- 
m the meaning of O. 20, R. 12, C.P.C., 
sind as such in an appeal against such an 
«rder the court-fee has to be computed 
=n ad valorem basis depending on the 
imount of mesne profits in dispute in 
the appeal. 


5. Reliance is placed by Mr. Mani on 
decision of a Division Bench of the 
Madhya Pradesh High Court in Shivaji 
7. Deoji, AIR 1974 Madh Pra 123, J am 
afraid that the real question that is 
mooted before me was not the subject- 
<natter before their Lordships there. The 
court even in that case reiterated the 
worinciple that when once mesne profits 
are ascertained after enquiry the resul- 
Want order passed would be a final de- 
cree within the meaning of O. 20, R. 12 
m2), They referred to the earlier deci- 
sions of our High Court also. But they 
did not consider the question whether in 
an appeal the party such as the plaintiff 
win this case who questions the grant 
made by the trial court in relation to 
mnesne profits, should only pay court-fee 
eon the amount granted by the trial 
court under certain stated circumstances 
«or he should pay such court-fee on the 
«amount claimed by him which, to res- 
mocctiully adopt the phraseology of the 
earlier pronouncement of our High 
Court, “sin dispute in the appeal’. The 
sindisputable fact is that the subject- 
«matter of the appeal relates to the 
Mhigher figure of mesne profits which was 
duly ascertained by the trial court. The 
trial court limited the grant of mesne 
profits to a lesser figure because it 
thought that the plaintiff limited his 
claim’ to that amount. Whether it is right 
is the subject-matter of the appeal, Ob- 
viously therefore the plaintiff wants a 
much higher figure of mesne profits than 
that ascertained by the trial court. The 
difference between the two is the sub- 
ject-matter in the appeal. The appellant- 
[petitioner therefore is bound to pay ad 
‘valorem court-fee on such difference. 


6. The mere fact that S, 44 (2) of the 
Court Fees Act enables the court not to 
pass a final decree till the difference be- 
tween the fee actually paid and the fee 
which would have been payable had the 
suit comprised the whole of the profits 
‘accrued till such date of decree is paid, 
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‘to the appellate Court, 
forum to give him a specific relief which 
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does not enable the plaintiff, who comes 
‘and asks that 


is quantifiable in terms of money and 
which quantification as computed and 
related to the final decree for mesne pro- 
fits passed by the trial court, to escape 


paying such ad valorem court-fee on the 


difference on the only ground that the 
trial court limited his entitlement to ...a 
figure lesser than the actual amount as 
ascertained by it. 7 


7. The order of the District J dse 
says that the appeal is against the de- 
cree awarding past mesne profits, at 
Rs. 500 per annum from 20-3-1960 till 
20-9-1961 and thereafier at the same 
rate till date of delivery of possession. 
The plaintiff as appellant claimed mesne 
profits in the appeal at the rate of 
Rs. 2,200 per annum. The plaintiff paid 
court-fee only on Rs. 500 and no more. 
In those circumstances. it was that the 
District Judge directed that ‘hé should 
pay court-fee on the difference ‘of ` the 
claim and should not restrict such~ pay- 
ment to the sum of Rs, 500 only per -year 
granted by the court below on an vinter- 
pretation of the pleadings. It is there- 
fore. clear from the facts that the plain- 
tif knew the purpose for which he filed 
the appeal. By understanding this pur- 
pose, he knew also as to what court-fee 
he should pay to obtain the-relief which 
he seeks from the appellate: court. He 
cannot seek for an indulgence to pay 
such court-fee after the disposal of the 
appeal and after the passing ofthe ap- 
pellate final decree. What he is seeking 
for, is a relief which is comiputéble in 
terms of money in accordance with the 
final decree passed by the trial court 
He has to therefore pay the court-fee if 
he wants to prosecute his -appeal at the 
rate of Rs. 1,700 per year towards mesne 
profits. 


8. The petitioner is granted six weeks’ 
time to pay the additional’ court-fee if 
he desires to prota the appeal.” -` No 
costs. : ‘ 


Petition dismissed. 
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RAMANUJAM, J. 


Chandran Padayachi, Appellant v. T. v. 
Venkatasubramanya Vadyar and others, 
Respondents. 


S. A. No. 801 of 1976, D/- 17-12-1976.* 
l Benamj — Rights of real owner.— De- 
cision in a proceeding against benamidar 
— Whether binding on the real owner. 
(Civil P. C. (1908), Ss. 11, 47). 


Though normally a decision in a pro- 
ceeding against a benamidar will bind 
the real owner even though he is not 
joined as a party to the proceeding. it 
is open to the real owner to show that 
the benamider could not and did not in 
fact represent the interests of the - real 
owner in that proceeding so as to avoid 
the binding nature of the decision as 
against him. 

Held in this case, after serious dis~ 
putes had arisen between the benamidar, 
and the real owner, as a result of the 
latter filing a suit, the benamidar should 
be taken-to. have no power to represent 
the real owner. AIR 1469 SC 316, Rel, 
on, Case law referred. (Para 7) 
Cases. Referred: Chronological Paras 
AIR- 1969 SC 316 
(1965) S. A. No. 875 of 1965 (Mad) 
AIR 1932 Cal 167 
AIR 1927 PC 108 
AIR 1925 Bom 422 
AIR 1920 Cal.425 (2) 

AIR 1918.PC_ 140:ILR 46 Cal 566 
AIR 1914 Cal 323 


JUDGMENT:— The third defendant in 
O.- S. No, 406 of 1971 on the file of the 
District Munsif, Valangiman at Kumba- 
konam, isthe appellant herein. © 


2. One Kamakshiammal and her son, 
the first respondent herein, filed the suit 
for recovery of possession of the suit 
properties, «long with mesne profits 
against defendants 1 to 4, Their case is 
that the suit properties comprising $ 
cents in R. S. 459/2 and 26 cents in R: S. 
460/5 in . Thiruvisanallur originally be~ 
longed to the family of, one Subrier, 
that as they were. adjacent and contigu- 
ous to his land, the first respondent pur- 
chased the urdivided helf share of Nara- 
yanaswami Iyer, a member of Subbier’s 
family under a sale deed dated 5-3-1959, 
that by another sale deed he purchased 
1/4th. share therein along with other 


‘(Against decree of Sub-J., Kumbako- 
` nam in A. S.'No, 49 of 1974.) 


DU/EU/B454/"7/RSK 
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:: from. two other sharers for 


A. I. f 


and 22-5-1951 
his benefi 
benami in the name of the first defers 
dant on the representation of the firs 
defendant that if the sale deed is take 
on his name he will be able to recove 
possession from the lessee one Sellu 
Natesa Padayachi and that on the sam 
representation the' first respondent als 
executed a sham and nominel sale dee 
dated 30-3-1959 in respect of the haw 
share purchased by him from Narayana 
swami Iyer under the earlier sale dee 
dated 5-3-1959 and that the first defer. 
dant was thus made the ostensible owne 
of the suit items. ‘The plaint:ffs furthe 
case is that to recover possession of th 
suit property from Sellur WNatesa Pada 
yachi the second plaintiff filed a suit 
O. S. No. 162 of 1959 on the file of th 


properties on 30-3-1959 


District Munsif, Valangiman, in the nama 


of the first defendant, for recovery o 
possession, but the said suit was, how 
ever, withdrawn with liberty to file 
fresh suit. He later filed O, S. 266 o 
1961, which was resisted by the tenan 
Natesa but it was however decreed fo 
possession. Against the said Cecree, tha 
said Natesá filed-A. S. 96 of 1962 whicl 
was allowed. The first defendant in ths 
meanwhile took possession of the pro- 
perties from Natesa and gave it to the 
plaintiffs, But since he later took forci- 
ble possession from the plaintiffs-of the 
suit properties laiming to be the rea. 
owner of the properties, the first res- 
pondent herein filed O. S. 388 of -1962 or 
the file of the same court for a declara- 
tion that the first defendant was only ¢ 
benamidar for the plaintiffs and also for 
recovery of possession of the suit items 
from the first defendant and the saidi 
suit was decreed on 4-4-1964, upholding 
the plaintiffs’ title ‘and directing the. first 
defendant to deliver possession -of the 
suit properties. In'the meanwhile the 
first defendant had preferred. a second 
appeal S. A. 1266 .of 1963 against the de- 
cision in A. S. 98 of 1962 ‘before this 
court which was, however, dismissed on 
30-3-1969. In the said second appeal, the 


_ plaintiffs wanted to-implead themselves 


on record on the ground that there was 
collusion between the appellarts and the 
respondents therein but the same was. 
not permitted, As against the decree in 
O. S. 388 of 1962 in favour of the first 
respondent the first defendant preferred 
A. S. 64 of 1964 and then S., A. 876 of 


1965 on the file of this court both of 
which were, however, dismissed. The 


plaintiffs are, therefore, entitled to re- 


cover possession af the suit - proren 


from defendants 3 and 4 “who are ~he. 


grandsons of Sellur Natesa. 


3. The first defendant and his son he ` 


second defendant remained ex parte. 

4. The suit was contested only by Je- 
fendants 3 and 4 and their case was 
that they were not aware of any of zhe 


alleged benami transactions and pro- 
ceedings other than O. S. 266 of 1£61, 
A, S. 98 of 1962 and S. A. 1266 of 1663. 


filed by the first defendant against Sel- 
lur Natesa, that there was no collusion 
between the first defendant and Natesa 
Padayachi, as alleged by the plaintiffs 
at any time and that they have been in 
possession and enjoyment of the suit pro- 
perties for a long time and have acquir- 
ed title to the suit’ properties by pre- 
scription. They also contended that the 
suit is barred by res judicata in view of 
the decision of this court in S. A. 1266 
of 1963 to which the first defendant was 
a party, that even if the plaintiffs’ case 
of benami is true they are bound by the 
said decision rendered against the þe- 
nemidar and that, therefore, the plain- 
tiffs cannot seek recovery of possession 
of the properties from them in the face 
of the said decision. 


5. The trial court accepted the ease 
of the plaintifis that the  decisior in 
S. A. -1266 of 1963 ig not binding on them 
in view of the collusion between the 
first defendant and Sellur Natesa Peda- 
yachi, that the first: defendant being 
only a -benamidar the plaintiffs are en- 
titled to recover possession from dezen- 
dants 3 and 4, hey being admittedly 


tenants in respect of the suit proper-ies, 


that the suit is rot barred by res jadi- 


cata in view of the decision in S. A. 7266 . 


of 1963, and that the defendants have not 
perfected their title by adverse posses- 
sion, In thig view, the trial court decreed 
the plaintiffs’ suit. The lower appellate 
ccurt also agreed with the view of the 
trial court and upheld the plaintiff’s caim 
for recovery of possession. In this second 
appeal the said concurrent findings of 
the courts below have been challeng=d. 
6; The learned. counsel for the apoel- 
lant contends that as the appellant is 
not added as party to the suit in C., S. 
si of 1962, filed by the  plaintifics 
against the first defendant and the sub- 


sequent proceedings, he is not bound by | 


the judgments therein and, that, thare- 
fore, the first respondent cannot 
that he has got subsisting title ag against 
him, after the decision in S. A. 1266 of 
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- 1973. However, it has been © 
'. the courts below on the basis of the evi- 


claim’ 
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dence let in that the second respondent 
had trespassed upon the suit property 


‘and had taken possession of . the same 


from the appellant, and that the appel- 
lant was not in possession of the suit 
property after the disposal of O. S. 266 
of 1961. On the basis of the said findings 
it is urged by the learned counsel . ‘for 
the first respondent that since Sellur ` 
Natesa or his song were not in posses- 
sion of the suit property, and it is only 
the second respondent who was in pos-. 
session of the suit property at the time | 
of filing of the suit O. S. 388 of 1962,-the 
sons of Sellur Natesa were not implead- 
ed as parties, Further, the second res- 
pondent who was contesting defendant: 
in O, S. 388 of 1962, did not raise the 
plea that the suit property is not in his 
possession but it is in the possession of 
Sellur Natesa. On -the other hand, he 
claims in the written statement that the 
property is in his possession and he is 
entitled to the same. As has been point-- 
ed out by the lower appellate court, if 
the second defendant had claimed | in 
O. S. 388 of 1962 that the property is ` 
not in his possession but it is in the pos- 
session of Sellur Natesa, there may* be 
some force in the contention of the ap- 
pellant that Sellur Natesa is a necessary ` 
party to O, S. 388 of 1952. But as the 
second respondent who was the defen- 
dant in O. S. 388 of 1962 had claimed 
that he was in possession of the suit pro-. 
perty, the’ non-impleading of  Sellur 
Natesa as. a defendant in ‘that suit can- 
not be said to be very material. It is the 
case of the first respondent that the se- 
cond respondent filed the earlier suit 
O. S, 266 of 1961. on- his behalf and at- 
his instance and as the latter began to 
assert independent title in himself he 
had to file a suit O. S. 388 of 1962, for a. 
declaration that the suit property is his — 
and that the sale deeds in favour of the 
second respondent are. only benami. 
After the filing of the suit in O, S. 388 
of 1962,:one cannot expsct the second. 
respondent to conduct deligently the fur- 
ther proceedings arising out of O. S. 266 
of 1961, that is A. S. 98 of 1962 and 
S, A. 1266 of 1963, outcome of these pro- 
ceedings cannot in any .event.be for his: 
benefit. Having regard to the filing of 
the suit O. S. 388 of 1962 by the first 
respondent against the second respon- 
dent, it is possible to assume that. ` the 
second respondent colluded with the ten- 
ant Sellur Natesa. Having regard to the 
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nature of the proceedings and the inter 
se dispute between the first-and second 
respondents as regards the title to the 
property, the decision obtained by Sellur 
Natesa against the second respondent 
cannot bind the first respondent. There- 
fore, these decisions cannot be a bar to 
the first respondent claiming title to the 
property..The learned counsel for the 
„appellant, however, relies on a decision. 
‘in, Kirtibashdas v. Gopaljee, AIR 1914 
Cal-.323, wherein it has been pointed out 
-that so ‘long as benami system is recog- 
_nised, it is to be presumed, in the ab- 
“sence of any evidence to the contrary, 
that a suit instituted ‘by a.benamidar has 
been instituted with the full authority of 
the beneficial owner and that any deci- 
sion made in such a suit is ag such bind- 
ing upon the real owner as if the suit 
had been brought by the real owner 
himself, Reliance has also been placed on 
the decision in Abdul Rahman v. Mohen- 
dra Chandra, AIR 1920 Cal 425 (2) and 
Kondi v, Banachand, AIR 1925 Bom 422, 
wherein it -has been held that the pro- 
ceedings against the benamidar in its 
ultimate result is fully binding on the 
‘beneficial owner. In Bindubashinee Debi 
` v.. Kashinath, AIR 1982 Cal 162 it has 
been observed that a benamidar is a 
trustee for the real owner and the latter 
is bound by the fraudulent conduct of 
the benamidar where third parties are 
not privy to the fraud, unless their title 
can be overthrown by showing either 
that they had direct notice or something 
amounting to constructive notice of the 
' real -title or, that circumstances existed 
which ought to have put them on-an en- 
quiry which, if prosecuted, would have 
led to a discovery of it. 


7. In this case, as already pointed 
out, as between respondents l and 2, it 
has been conclusively held by this court 
-in S5. A. No. 875 of 1965 (Mad), that the 
second respondent is only a benamidar 
and the real owner of the property is 
the first respondent therein, The ques- 
tion is whether `- the decison ren- 
dered in the earlier proceedings 
as between Sellur Natesa and the 
second respondent benamidar will bind 
the. first respondent, the real owner. 
Though, as pointed out in the above de- 
cisions relied on by the learned counsel 
for the appellant, normally a decision as 
against a benamidar should bind the real 
owner ‘as if the decision had been ren- 
dered against the real owner himself, 
that is not an absolute rule, If there is 
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any evidence to the contrary to indicate 
that the benamidar could not have been 
authorised by the real owner to conduct 
the above proceedings, it has to be in- 
ferred that the benamidar had no right to 
represent the real owner in those pro- - 
ceedings and that the decision therein 
cannot, therefore, bind the real owner, 


In this case, on 3-10-1962, when the first 


respondent filed a suit O. S. 388 of 1962, 
against the second respondent seeking a 
declaration that the- second respondent 
is only a benamidear and for recovery of 
possession from him of the suit property, 
any authorisation given to the benami- 
dar earlier should be deemed to have 
been withdrawn, and that thereafter the 
benamidar cannot claim to represent the 
real owner thereafter, Therefore, the 
earlier proceedings which originated 
from O. 5. 266 of 1961 filed by the 
second respondent can be taken to have 
been prosecuted by the second respon- 
dent on behalf of the first respondent 
only till the filing of the suit O. S. 388 
of 1962. The subsequent conduct of these 
proceedings by the second respondent 
can only be taken to be on his own be- 
half and for his personal benefit and not 
as agent or representative of the true 
owner, the first respondent, It is -true, 
the first respondent could have interven- . 
ed in A. S, No. 98 of 1962 and S. A. 
No, 1266 of 1963 on the ground that.the 
second respondent could not properly re- 
present the interest of the first respon- 
dent, the real owner. But it is seen that 
the first respondent, in fact, took steps 
to bring himself on record in A. S. 98 of 
1962 and S, A. 1266 of 1966, That the 
first respondent wanted to come on re- 
cord in the second appeal is clear from 
the judgment in the second appeal which 
refers to the petition filed by the first 
respondent to implead himself on record 
specifically alleging collusion between 
the second respondent and Sellur Natesa 
and the dismissal of the same. That the 
first respondent took steps to file an ap- 
plication for impleading himself as a party 
in A. S. 98 of 1962, but that attempt was 
thwarted by his counsel K, S. Venkata- 
rama Tyer who was also the counsel for 
the second respondent, is clear from 
Ex. A-18, a copy of the affidavit signed 
by the first respondent and said to have 
been handed over to the said counsel. In 
his deposition Ex. A-19 in the earlier 
suit O. S. 388 of 1962, the said counsel 
hes not denied the receipt of the affida- 
vit from the first respondent but he 
mere stated that he does not remem- 
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ber, Therefore, it is clear that the frst 
respondent took steps to bring himself 
on record in the earlier -proceedings fni- 
tiated by the benamidar, the second res- 
pondent, but his request was turned 
down ultimately in S. A. 1266 of 1963. 
Therefore the mere fact that the frst 
respondent was not in fact impleaded in 
the earlier proceedings cannot estop him 
from contending that the second respon- 
dent benamidar had no authority to con- 
duct those proceedings. The refusal by 
the. court to make the first respondert a 
party in the earlier proceedings cannot 
be treated as having the same effect as 
an order to the opposite effect. This has 
been pointed out in Kalachand v, Jagan- 
nath, AIR 1927 PC 108. In that case a 
compromise was effected in a mortgage 
suit between the mortgagee and the 
insolvent mortgagor. Subsequent to the 
passing of the preliminary decree based 
on the said compromise the Receiver, 
who was administering the estate of the 
insolvent and in whom the equity of re- 
demption had vested by operation of law, 
sought for impleading himself as a perty 
and that was ordered. Thereafter wren 
the mortgagee attempted to bring the 
mortgaged property to sale, the Receiver 
challenged the preliminary decrée- based 
on the compromise. It was held by the 
Privy Council that though the right of 
the secured creditor over his security 
was not affected by the fact that the 
mortgagor had been adjudicated inzol- 
vent, it. does not mean that an accion 
against the mortgagor could proceed in 
the absence of the receiver in whom the 
equity of redemption has been vested by 


operation of law and therefore the de- — 


cree based on the compromise between 
the insolvent mortgagor and the mort- 
gagee was a nullity and even if the Re- 
ceiver has been made a party to the cuit, 
the decree cannot bind him. In the course 
of the said decision the Privy Council 
observed:— 


“The decree which ¥s pleaded as con- 
stituting res judicata, on the face of it 
bears that it was pronounced in a sui to 
which the appellant was not a party and 
therefore does not come within the rulé 
as to res judicata in S, 11, C.P.C. which 
only applies to matters which were in 
issue in a former suit between the seme 
parties. The refusal to make the appel- 
lant a party to the suit cannot be treat- 
ed as having the same effect as an order 
to the opposite effect, although it is pain 
enough from the judgmeni that if he aad 
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been made a party the result would 
have been the same in both the courts 
in which he was heard on his petitions 
geese In any case the appellant who had 


done his best to be made a party to the 


suit and had failed, was quite entitled to 
proceed on the view that the decree 
against Amulya was not binding on him 
and to take action in his own name to 
vindicate the equity of redemption as he - 
has now done.” 
The above decision of the Privy Council 
clearly supports the case of the first’ res- 
pondent that as he had done his best to 
be made a party to the earlier proceed-'- 
ings initiated by the benamidar, the- 
second respondent but had failed, he is 
entitled to proceed on the basis that the 
decree in those proceedings will not 
bind him and to take action in his own 
name to vindicate his rights. In an ear- 
lier decision in Gurnarayan v. Sheolal 
Singh, ILR 46 Cal 566: (AIR 1918 PC 
140), the Privy Council had observed:— 
“So long, therefore, as a benami trans- 
action does not contravene the’ provisions 
of the law the courts are bound to give it 


effect. As already observed, the benami- , 


dar has no beneficial interest in the pro-'-- 
perty or business that stands in his name; ` 
he represents, in fact, the real ‘owner, 
and so far as their relative legal position 
is concerned he is a mere trustee for 
him Their Lordships find it difficult to 
understand why, in such circumstances, 
an action cannot be maintained in. -the 
name of the benamidar in respect: of the- 
Property although the beneficial owner.is 
no party to it. The bulk of judicial opin- 
ion in India is in favour of the proposi- 
tion that in a proceeding by or against 
the benamidar, the person beneficially 
entitled is fully affected by the rules of 
res judicata. With this view their Lord- 
ships concur. It is open to the latter to 
apply to be joined in the action; ae 
whether he is made a party or not, 
proceeding by or against his se are 
tive in its ultimate result is fully bind- 
ing on him. In case of a contest between 
an alleged benamidar and an alleged 
real owner, other considerations arise 
with which their Lordships are not con- 
cerned in the present case.” 

The last sentence in the above’ observa- 
tions of the Privy Council clearly sug- 
gests that if there is a contest between 
the real owner and the benamidar dur- 
ing the pendency of certain proceedings, 
the normal rule that the beneficial owner 
will be affected by the rule of res judi- 
cata may not apply. As already pointed 
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out, even before the disposal of A. S. 98 
of 1962 by the lower appellate court on 
19-3-1963 and of S. A. 1256 of 1963 by 
this court on 30-3-1967, disputes have 
arisen between the first respondent, the 
real owner and the benamidar the second 
respondent and that dispute was the sub- 
ject-matter of the suit O. S, 388 of 1962 


filed on 3-10-1962. In fact S. A. 1266 of. 


~ 1963 was disposed of on 30-3-1967 long 
after: the second respondent was held to 
-be a benamidar and not the real owner 
‘as claimed by him in O. 5, 388 of 1962 
on 4-4-1964. Therefore, after the real 
owner and the benamidar have clearly 
fallen out, the benamidar cannot claim 
to represent the true awner. Admittedly 
the stand taken by the - second respon- 
. dent in O. S. 388 of 1962 was that he is 
not a benamidar but was the real owner 
of the property, and that in that capa- 
city he has taken possession of the pro- 
perty from Sellur Natesa, Thus in any 
event after 4-4-1964, the date of decision 
in O. S. 388 of 1962 the second respon- 
dent had no authority to represent the 
_first respondent,- the real owner in any 
' | proceeding. The decision in S. A. 1266 of 
~ 1963 cannot, therefore, be taken to bind 
the real owner, the first respondent, In 
Ragho Prasad v. Krishna Poddar, AIR 
1969 SC 316, the court has observed:— 
. It ig now well settled that in any 
litigation with a third party, the bena- 


midar can sufficiently represent the real . 


owner, The decision in any proceeding 
-brought by or against the benamidar 
will bind the real owner though he is 
not joined as a party unless it is shown 
that the benamidar could not or did no? 
in fact represent the interest of the rea! 
owner in that proceeding.” 
The above observations indicate that 
though normally a decision in a proceed- 
ing against a benamidar will bind the 
real owner even. though he is not joined 
as a party to the proceeding, it Is open 
to the real owner to show that the be- 
namidar could not and did not in fact 
represent the interests of the real owner 
in that proceeding so as to avoid the 
binding nature of the decision as against 
him. As already pointed out, in this case, 
after serious disputes have arisen be- 
tween the benamidar, the second respon- 
dent and the real owner, the first res- 
pondent as a result of the latter filing 4 
suit O. S. 388 of 1962, the first respon- 
jdent should be taken to have no power 
‘to represent the real owner. 

8. The learned counsel for. the appel- 
lant would, however, point out that the 
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courts below have proceeded on the basis 
that there was collusion between Sellur 
Natesa and the second respondent in the 
proceedings arising out of O. S. 266 of 
1961, that there is no justification for 
proceeding on that basis, that there is no 
evidence ‘of collusion and that the evi- 
dence available when analysed taking 
into account the conduct of the second 
respondent in resisting the suit O, S. 388 
of 1962 filed by the real owner and at 
the same time taking proceedings against . 
Sellur Natesa completely belies the case 
of collusion between Sellur Natesa and 
the second respondent. Even assuming 
that there is no basis for assuming collu- 
sion between Sellur Natesa and the se- 
cond respondent, the first respondent 
can claim that the decision in the earlier 
proceedings arising out of O. S. 266 of 
1961 filed by the benamidar, the second 
respondent cannot bind him by showing 
that the second respondent had ceased 
to have any authority to represent him 
ín these proceedings after the filing of 
O. S. 388 of 1962, Even assuming that 
there is no collusion between Sellur 
Natesa and the second respondent in the 
conduct of the earlier proceedings ini- 
tiated against Sellur Natesa, the second 
respondent had,-in fact, ceased to have 
any authority to represent the first res- 
pondent after filing the suit O. S. 
388 of 1962 wherein the second respon- 
dent has set up an independent title 
to the property in himself and denied 
his character as a benamidar. I am, there- 
fore, of the view that the decisions -in 
A. S. 98 of 1962 and § A. 1266 of 1963 
cannot bar the first respondent from 
claiming title to the suit property as 
against the appellant who is the son of | 
Sellur Natesa. 


9,. The only other question that re- 
mains to be considered is whether the 
appellant has established his case that he 
had acquired title.to the suit property 
by adverse possession. It is true, in the 
earlier suit O., S. 266 of 1961 filed by the 
benamidar, Sellur Natesa was held to 
have perfected title to the suit property 
by adverse possession. But. as the said 
decision is held to be not binding on the 
first respondent, the first respondent 
can disprove the defence case.of adverse 
possession. On the question of possession, 
it is seen from Ex. A-23, certified copy 
of the cultivation accounts from fasli 
1364 to fasli 1373, that it is the first res- 
pondent who was in possession of the 
suit property. Thus, the first respondent 
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has proved possession within 12 years of 
filing of- the present suit O. S, 406 of 
1971. Though the appellant claimed that 
he has been enjoying the suit ‘properzy 
for 30 years and more before the filing 
of the suit, no scrap of paper has been 
produced to show that he has ever paid 
kist to the suit property. Even other- 
wise, the first respondent having esta~. 
lished his title to the suit property he is 
entitled to recover possession of the suit 
property ‘unless and until the appellant 
establishes that he has perfected title to 
the suit property by edverse possession. 
Even in the earlier proceedings arising 
out of O. S, 266 of 1961, the finding that 
the plaintiffs have perfected title to the 
suit property by adverse possession is 
not based on any evidence worth men- 
tioning, for the said finding proceeds on 
the basis that since tha second respon- 
dent as plaintiff has not been in posses- 
sion at any. time within 12 years of suit, 
he has lost title to the suit property and 
the defendants have acquired adverse 
title.. As regards the oral evidence, the 
appellant has examined himself as D.W. 1 


and he has admitted that to his know-— 


ledge he has not paid eny kist to the suit 
property nor patta has been transferred 
in his name at any time. Though D.Ws. 2 
to 4 have been examined to prove that 
the suit property was in the possession 
of the appellant, both the courts below 
have not chosen to accept their evidence 
and sitting in second appeal this court 
cannot interfere with the appreciation 
of the oral evidence by the courts below. 
I have to, therefore, accept the finding 
of fact given by both the courts below 
that the appellant has not shown to have 
been in possession of the suit property 
adversely to the first neeponaeny for the 
statutory period, 


10. The result is the second appeal 
fails and is dismissed. There will, how- 
ever, be no order as to costs, No leave. 

Appeal dismissed, 
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Ramasubramania Mudaliar and ` ah- 
other, Appellants v. Soorianarayana Iyer 
and others,’ Respondents, 


S. A. No. 632. of 1974, D/- 26-11-1975. ie 


*(Against decrée of Sub-J., Nagarcoil in 
A. S. No, 575 of 1970.) 
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R. Mudaliar v. S, Iyer (Rama swami J.) 


Cases 
AIR 1958 SC 770 


JUDGMENT:— The suit was filed by © 
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Limitation. Act (1908), Art, 148 — Right 
to redeem — When accrues — Term fix- 
ed for payment held to be invalid as a 
clog on redemption — Right accrues not 
from the date when term was held as in- 
valid but from the date of mortgage it- 
self, (Para 3) 


Referred :: _ Chronological Paras 
: 2. 


the first respondent for the redemption 
of a usufructuary mortgage dated 10-6- 
1871. The period of redemption prescrib- | 
ed under this document is 240 years. The 
present suit was filed in 1969 after ex- 
piry of a period of 98 years, The plain- 
tiffs case was that the period of 240 
years prescribed under the document is 


a clog on redemption. In the plaint he ` 


pleaded that the suit was within time 
on the ground that there was an acknow- 
ledgment of liability under Ex. A-1 of 
the year 1946 and later by payment of 
kist in respect of the suit property in 
the name of the mortgagor. But at the 
hearing, the plaintiff was not able to 
rely on any acknowledgment of liability. .. 


But it was contended that until the court.-” 


in this suit relieves the mortgagor of ‘the 
clog in the mortgage document it. could: 
not be said that the right to redeem or 
recover possession had accrued and the 
period of redemption had commenced, It 
is this contention that was accepted by 
the courts below. The courts below held 
that the period of 240 years fixed under 
the document was a clog on redemption;. 
but the suit was within time. 


2. The learned counsel for the appel- 
lant in- this case challenged the finding 
that the term fixed under the document 
amounted to a clog on redemption and 
he referred to the decision of the Sup- 
reme Court in Gangadhar v. Shankarlal, 
AIR 1958 SC 770 wherein on facts it. was 
held that the period of 85 years fixed in 
that case did not amount to a clog on 
redemption. He also contended that even 
if it is to be held that it is a clog on re- 
demption, the right to redeem or recover 
possession accrued to the plaintiff from 
the time when the mortgage deed was 
executed and since the suit was filed 
more than 60 years from the date of 
mortgage and since there was no ac- 
knowledgment of ‘liability, it is clearly 
barred by. limitation, The learned coun- 
sel for the appellant is well founded in 
this contention. 


3. Under Art. 61,. CL (a) of the Limi- 
tation Act, 1963, ‘corresponding. to Arti- 


- impedes or prevents redemption. 
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cle 148 of the old Limitation Act, a suit 
by a mortgagor to redeem or recover 
possession of immovable property mort- 
gaged had to be filed within 30 years 
from the date when the right to redeem 
or recover possession accrues to tne 
plaintiff, Ordinarily, the right to redeem 
or recover possession accrues when the 
principal money due under the document 
“Ihas becomé ‘due. If the document had 
not fixed any period for payment, tae 
mortgage money becomes due from, the 
date of the mortgage itself arid in cases 
where a date has been fixed under the 
document for payment, it becomes due 
on the expiration of the specified period 
unless that term is held to be invalid as 
a clog on redemption. Under 5. 60 of tae 
T. P, Act, at any time after the princiral 
jmonéey has become due the mortgagor 
has a right on payment or tender to re- 
quire the mortgagee to deliver posses- 
sion. This right of redemption on pay- 
ment of money is a statutory right which 
cannot be fettered by any condition which 
Any 
‘such condition is void as a clog on re- 
demption. But it has been recognised in 


. . series of cases that fixing a term for pay- 


ment. in the document does not by itself 


“-" amount-to a clog on redemption unless it 


was considered to be oppressive or un- 
conscionable or intended to prevent, 
evade or hamper redemption or had made 
the right of redemption itself illusory, in 
which case it will be declared ag void-as 
a clog on redemption, Thus if the term 
fixed for payment is really a clog on re- 
demption and is therefore void, the 
mortgage money had been due all along 
from the date of the mortgage itself and 
the suit will have to be filed within 60 
years from the date of mortgage. The 
mortgage money does not become due 


only from the date on which the court - 


{holds that the term fixec was a clog on 
redemption. When the court holds that 
it is a clog and therefore void it is as if 
the restriction on redemption was never 
in existence. The court’s decree is oniy 
declaratory and it does not make the 
clause as invalid only from the date of 
its decree, The courts 
erred in holding that the suit was in 
time. 


4. The couris below have held that. 


the period of 240 years fixed under the 


documents was a clog on redemption ac- . 


cepting the’ contention of the learned 
counsel for the respondents. The learned 
counsel for the appellan> proceeded to 
argue the case on the basig that itis a 


Kesava v. Vardayya 


below therefore . 
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clog on redemption accepting the conten- 
tion of the learned counsel for the res- 
pondent but contended that the suit was 
barred by limitation. Since this- conten- 
tion is well founded, the suit is liable to’ 
be dismissed. 


3% The second apnea is accordingly 
allowed. The judgment and decree of the 
courts below are set aside and the suit 
is dismissed. But there will be no order 
ag to costs. No leave, i 

Appeal allowed, 
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Kesava Bhagavathar, Appellant v. Vara 
dayya Bhagavathar and others, Respos- 
dents. 

S. A, No. 488 of 1974, D/- 28-10-1976.* 

Registration Act (1908), Ss. 17 (1) (b) 
and 49 — Evidence Act (1872), S. 114 — 
Endorsement by mortgagee on mortgage 
deed waiving interest and acknowledging 
receipt of principal — Deed delivered to 
mortgagor — Suit on mortgage — En- 
dorsement if inadmissible for want of 
registration —- Presumption under S. 114. 


AIR 1929 Mad 794 and AIR 1931 Mad 636 


and AIR 1926 Cal 170 and AIR 1930 All 
721 (FB) held not good law in view of 
AIR 1952 SC 153. 


Where B executed a mortgage in fav~ 
our of A for Rs. 6,500 on 5-8-66 and C 
purchased the property from B on 27-8- 
69 for Rs. 9,750 and paid to A Rs. 6,500 


‘which was alleged to be due and A made 


an endorsement in the mortgage deed it- 
self which stated that remitting the in- 
terest up to date a sum of Rs. 6,500 was 
received towards principal and the mort- 
gage had been discharged and the can- 
celled mortgage deed was delivered to C 
and A filed a suit on the mortgage 
against B and C to recover the principal 
along with the interest. 


Held that: (1) the endorsement limited 
or extinguished A’s interest in mortgage 
property within S. 17 (1) (b) and was in- 
admissible in evidence for want of regis- 
tration, AIR 1952 SC 153, Rel. on; AIR 
1929 Mad 794 and AIR 1931 Mad 636 
and AIR 1926 Cal 170 and AIR 1930 All 
721 (FB) held not good law in view of 
AIR 1952 SC 153, . 


*(Against decree of Dist. Court. Vellore, 
in A. S. No, 60 of 1971.) 
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(2) the production by the defendants 
of the mortgage deed with the endorse- 
ment of payment. raised a presumption 
under S..114, Evidence Act that the 
‘mortgage was discharged but that pre- 
sumption was rebuttable and only cast 
the burden on the mortgagee to prove. 
that the debt was still subsisting and 
therefore A could not be non-suited sole- 
ly on the ground that the original deed 
was produced by the defendants. (1912) 
ILR 34 All 511 (PC), Rel. on; AIR 1942 


Pat 315. Expl, (Paras 1, 2, 4, 5) 
Cases Referred: Chronological Paras 
ATR 1952 SC 153 3, 4 
AIR 1942 Pat 315 5 
AIR 1931 Mad 636:61 Mad LJ 556 4 
AIR 1930 All 721 (FB) 4 
AIR 1929 Mad 794:58 Mad LJ 503 3,4 
AIR 1926 Cal -170 4 
AIR 1920 Bom 115 (2): TLR 44 Bom 55 4 
AIR 1918 Mad 331:34 Mad LJ 79 4 
AIR 1916 Mad 481:27 Ind Cas 269 4 
(1912) ILR 34 All 511 (PC) § 


JUDGMENT:— The plaintiff is the ap- 
pellant. The suit was on a mortgage ta 
recover a sum of Rs. 9,035. The mortgage 

-|lwas executed on 5-8-1966 by defendants 
1 to 3 in favour of the plaintiff for a sum 
of Rs. 6,500, The 4th defendant purchas- 
ed the property from defendants 1 to 2 
under a registered sale deed. dated 27-8- 
1969 for a sum of Rs. 9,750. In defence tc 
to this suit on mortgage, the 4th defen- 
dant contended that out of the sale. con- 
(sideration of Rs. 9,750, he was directed 
to pay a sum of Rs. 6,500 to the plaintifi 
and that it was represented to him that 
only that-much amount was due, He ac- 
cordingly paid the amount on 29-8~-196¢ 
and got an endorsement of payment ir 
the mortgage deed itself and the cancel- 
led mortgage deed was taken delivery ot 
by him along with other documents of 
title. The plaintiff stated in the plaint 
that at the time of the sale transaction. 
the defendants required the mortgage 
deed to be given to them undertaking tc 
discharge the mortgage out of the sale 
consideration. Since the first defendan: 
was his brother and he had confidence 
in the 4th defendant, he gave the origina- 
mortgage deed to the defendants. Bu: 
taking advantage of the custody of the 
original deed,-the 4th defendant had 
forged an endorsement of discharge or 
the back of it. Both the courts below 
after consideration of the evidence came 
to the conclusion that the endorsemen: 
of discharge on the original mortgage 
deed was made by the plaintiff on receip; 
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` Rg, 6,500 and for the balance amount, he 
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of a sum of Rs, 6,500 and that the entire|_ 
mortgage had been discharged. In that 
view, the suit was dismissed. In this se- 

cond appeal, though the learned counsel 
could not challenge the finding that the 
endorsement was signed by the plaintiff, : 

he advanced an argument that the! 


endorsement, in so far as Ï 
stated that the plaintif had waiv- 
ed the interest, is inadmissible’ 3 
in evidence for want of registration 


and that at best the defendants could get 
credit for the payment of a sum of 





would be. entitled to a decree. On the 
other hand, the learned counsel for the 
respondents contended that the waiver 
of the interest is not the one that dis- 
charges the mortgage; but it is the pay- 
ment of the sum of Rs. 6,500 that dis- 
charges and that, therefore, the endorse- 
ment does not SENS any registration 
at all, l 


2. The endorsement of discharge on 
the original mortgage deed stated . that 
remitting the interest up to date out of 
grace, a sum of Rs. 6,500 was received 
towards principal and the mortgage has 
been discharged and the document hand- 
ed over to the 4th defendant. This - 
dorsement is not registered. Under S. 17' 
(1) (b) of the Registration Act, any non- 
testamentary instruments waich purport 
or operate to create, declare, assign, 
limit or extinguish, whether in present 
or in future, any right, title or interest,. 
of the value of Rs, 100 arid upwards to 
or in immovable property shall be regis- 
tered and under S. 49 unless it had been 
registered, it cannot be received as evi- 
dence of any transaction affecting such 
immovable property. The question for 
consideration is whether the endorse- 
ment limits or extinguishes any right, 
title or interest in immovable property 
so as to make it inadmissible in evidence}. 
for want of registration. l 


3. Number of cases have come up for 
consideration and the Supreme Court 
had to consider a similar question in the 
decision reported in Kashinath Bhaskar 
v. Bhaskar Visweshwar, AIR 1952 SC . 
153, In thet case, there was an agreement 
between the mortgagor and the mort- 
gagee subsequent to the execution of the 
mortgage in view of certain circumstan- 
ces, for reduction of the rate of interest 
in respect of one mortgage and an agree- 
ment to receive a lesser amount than 
that was due under another mortgage. 
The entire amount due as per this agree- 
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ment was paid to the- mortgagee. In spite 
. of it, the mortgagee filed a suit for the 


. ` recovery of certain sums of moneys as 


being due as per the original terms of 
the mortgage deed ignoring to give 
effect to the agreement. The defence was 
that there was full satisfaction of the 
mortgage. The main evidence on which 
the defendant relied to prove satisfaction 
was the agreement and the payment of 
-the money. as per the agreement. The 
agreement was not registered, The Sup- 
reme Court had therefore to consider 
the question whether the agreement re- 


_. ı quired to be registered and whether 


“there was a discharge of the mortgage. 
The Supreme Court held that the agree- 
ment is a document which limits or ex- 
tinguishes interest in immovable pro~ 
perty within the meaning of S. 17 (1) {b) 
of the Registration Act, and since that 
_ has-not been registered, payments made 
under that agreement could not be relied 
on as having effected a full discharge of 
the mortgage, The Supreme Court fur- 


- ther held— 


“One part of the ‘interest? which a 
mortgagee has. in mortgaged property is 
„the right to receive interest at a cer- 
: tairi rate when the document provides 


`; ‘for interest. If that rate is varied, whe- 


ther to his advantage or otherwise, then, 


in our judgment, his ‘interest? in the 
property is affected. If the subsequent 


agreement substitutes a higher rate, then 
to the extent of the difference it ‘creates’ 
a fresh ‘interest’ which was not there 
before, If the rate is lowered, then his 


. original ‘interest’ is limited.” 


The learned counsel for the respondents 
relying on Balasundara Naicker v. Ranga- 


natha Iyer, 58 Mad LJ: 503: (AIR 1929. 


Mad 794), contended that in the- case 
where there is an agreement to waive 
interest or receive a lesser amount and 
give a discharge and the mortgagor paid 
‘the money as per the agreement it is not 
the agreement that limits or extinguishes 
_ the mortgage, but it is the payment 
‘as per the agreement that . extinguishes 
the mortgage. If at all it is the agree- 
ment that will have to be registered, if 
it is in writing, and not the payment or 
the endorsement of payment. 


- 4. In Balasundara Naicker v, Ranga- 
natha Iyer, 58 Mad LJ 503: (AIR 1929 


 . Mad 794), the suit was on a mortgage. 


The mortgage deed provided for interest 
at 9 per cent to be paid by 11-1-1906, 
and in default penal interest at 10} per 
cent. Some amounts were paid towards 
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this mortgage and there were endorse- 
ments of payments. Sometime in 1909, 


there was: some litigation between the 
mortgagor and one of the mortgagees 
for partition. A Receiver was appointed 


‘In that suit, It appears that the Receiver 


took ‘objection to the payment of penal 
interest at 104 per cent. Thereupon, the 
mortgagees agreed to take interest which, 
would roughly work out compound inte- 
rest af 9 per cent and thus calculated 
the amount due on the bond came to 
Rs. 12,960. On that basis the mortgagors 
paid the entire amount. These payments 
were accepted in full discharge of the 
debts due on the mortgage. But in spite 
of this the mortgagees filed the suit 
claiming the amount as per the original 
terms of the mortgage deed itsalf ignor- 
ing the agreement to take inter2st at the 
compound rate of 9 per cent as against 
the penal interest at 104 per cent, The 
question for consideration was whether 
there was a discharge of the mortgage. 
It was contended on behalf of the plain~ 
tiffs-mortgagees that the agreement to 
receive interest at compound rate of 9 
per cent was oral and in view of S. 92. 
(4) of the Evidence Act, the plea of oral 
agreement varying the terms of the re- 
gistered mortgage deed wag inedmissible 
in evidence. In support of this conten- 
tion, two decisions of this Court report- 
ed in Lakshmiammal v. Srinivasa Iyen~ 
gar, 27 Ind Cas 269: (AIR 1916 Mad 481) ° 
and Lakshmana Setti v. Chenchuramiah, 


-34 Mad LJ 79: (AIR 1918 Mad 331) were 


relied on. It was held in these cases that 
an agreement in writing by the mort- 
gagee to relinquish "a sum of money 
more than Rs. 100 due under a mortgage 


bond was: held inadmissible for want.of - 


registration. These two decisions were 
distinguished by the learned Judges who 
decided Balasundara Naicker v. Ranga- 
natha Iyer, 58 Mad LJ 503: (ATR 1929 
Mad 794) on the ground that in those 
two cases the agreement was in writing 
and the agreement purported to extin-~ 
guish the mortgage bond; but in the case. 
before them; there was no question of 
any writing ‘being admissible or inadmis~ 
sible with reference to the provisions of 
the Registration Act. But they further 
observed that if the writing itself does 
not purport to extinguish the mortgage 
bond, it would be admissible in evidence. 
With reference to the facts of that case, 
the learned Judges were of the view. 
that the agreement to receive a lesser 
interest than provided in the mortgage 
deed itself does not extinguish the mort- 
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gage bond; but the fact that the amount 
was paid in pursuance of that agreement 


and an endorsement was. taken in full 


discharge is the one ‘that extinguishes 
the mortgage. Relying on the decision of 
. the Calcutta High Court in Mahimchan- 
dra Dey v. Ram Dayal Dutta, 30 Cal WN 
371: (AIR 1926 Cal 170) in preference to 
the decision of the Bombay High Court 
in Jagannath v. Shankar, ILR 44 3om 
.55: (AIR 1920 Bom 115. (2)), the learned 
Judges held that it is the payment .in 
pursuance of the agreement that dis- 
charges the mortgage and not the agree- 
ment itself and that, therefore, the en- 
dorsement of full discharge by payment 
of lesser amount does not require any 
registration. In. Vaidyanatha Rao v. Kan- 
dappa Chetti, 61 Mad LJ 556: (AIR 1931 
Mad 636) this court applied the decision 
in Balasundara Naicker v. Ranganatha 
Iyer, 58 Mad LJ 503: (AIR 1929 Mad 


794). A similar view was also taken by. 


the Full Bench of the Allahabad High 
Court in Collector of Etah v. Kisnore 
Lal, AIR 1930 All 721 (FB). But all tnese 
decisions, in my opinion, are no longer 
good law in view of the decision of the 
Supreme Court in Kashinatha Bhaskar 
v, Bhaskar Visweshwar, AIR 1952 SC 153. 
In fact, the Full Bench decision of the 
Allahabad High Court in . Collector of 
Etah v. Kishorelal, ATR 1930 All 721 
(FB) and the. decision of the Calcutta 
High Court in Mahim Chandra Dey v: 
Ramdayal Dutta, AIR 1926 Cal 170, were 
-relied on before the Supreme Court. in 
support of the contention that it was al- 
ways open to the mortgagee to rejease 
or remit a part of the debt and when he 
does so, he does not limit or extinguish 
.an interest in immovable property any 
more than when he passes a receipt ac- 
knowledging payment of the whole or 
part of the money. The Supreme Court 
rejected this argument and held: 

“There is a difference between a re- 
ceipt and. a remission or a release. A re- 
ceipt is not the payment, nor does the 
document in such a case serve to extin- 
guish the mortgage or limit the liability. 
It is the payment of the money which 
does that and the receipt does no more 
than evidence the fact, Not so a release. 
The extinguishment or diminution of 
liability is in that event effected by the 
agreement itself and not by something 
external to it. If the agreement is oral 
it is hit by proviso 4 to S. 92, Evid=nce 
Act, for it ‘rescinds’ or ‘modifies’ the 
contract of mortgage. If it is in writing, 
it is hit by S. 17 (1) (b), Registration Act, 
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inadmissible in evidence; 
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for in that case, the writing itself ‘limits’ — 
or ‘extinguishes’ the liability under the 
mortgage.” 

The Supreme Court also held that it is 
the agreement to receive the lesser inte- 
rest that limits the mortgagee’s interest 
and serves to extinguish the mortgage 
and not the mere payment at the reduc- 


-ed rate, In the words. of the Supreme 


Court— 


“Assume that the mortgagor repaid 
the whole of the interest at the altered 
rate and the whole of the principal; 
would those repayments by themselves 
effect an extinguishment of the mort- ` 
gage? Clearly not, because unless the 
subsequent agreement is called in aid, 
more would be due under the terms of 
the bond on account of the-higher rate 
of interest. It is evident then that it is 
the agreement which limits the mort- 
Bagee’s interest and serves to extinguish | 
the mortgage and not mere payment at 
the reduced rate.” 


Thus, if there is an agreement to receive ` 


a lesser amount than that was due under 
the mortgage deed, it will be hit by the 
proviso to S, 92 (4) of the Evidence Act. 
Ii it is in writing, unless it is registered, 
it will be hit by S. 17 (1) (b) of the Re- . 
gistration Act, In this case, the waiver 
of the interest noted in the endorsement 
not having been registered is inadmissi- 
ble in evidence, But the endorsement is 
inadmissible in evidence so far as it relat- 
ed to the acknowledgment of receipt of 
Rs. 6,500 paid on that date, 


5 It was then contended by the 
learned counsel for the respondents that 
the original discharged mortgage bond 
was delivered by the mortgagee to the 
mortgagorg.and the production of the 
original deed by the mortgagors raises a 
presumption under S, 114 of the Evi- 
dence Act, that the mortgage is discharg- 
ed, In support of this contention the 
learned counsel relied on a decision re- - 
ported in Ram Kumar v, Ramnath, AIR 
1942 Pat 315. In that case while finding 
that the endorsement of discharge was 
on facts -the 
eourt came to the conciusion that the 
full amount of the mortgage. money was 
paid and that therefore the mortgage 
had been discharged. In ‘coming to the 
conclusion that the mortgage had béen 
discharged, the court also relied on the 
fact that the mortgage bond was produc- 
ed from the custody of the mortgagor 
and the presumption under S. 114 of the 
Evidence. Act, But this does not mean 
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that the plaintiff is not entitled to prove 
the circumstances under which the mort- 
gage deed came to the possession of the 
_mortgagor. As pointed out by the Privy 
Council in Mohamed Mehdi Hasan Khan 
v. Mandidas, (1912) ILR 34 All 511 (PC), 
` ithe production ‘by the defendant of the 
bond with the endorsement of payment 
only cast on the plaintiff the burden of 
proving that. the debt was still outstand- 


ing. In other words, the presumption un- : 


der S. 114 of the Evidence Act in such 
cases ig only a rebuttable presumption 
and not a conclusive evidence. The plain~ 
itiff ‘therefore could not be non-suited 
solely on the ground that the original 
_ ‘bond was produced by the defendants, 


_ “6 Even so, I am of the view that the 
‘suit is liable to be dismissed. Though the 
endorsement on the mortgage deed refer- 
red to a waiver of interest out of grace, 
“we find in the registered sale deed exe- 
cuted by defendants 1 to 3 in favour of 
the 4th defendant on 27-8-1969, a recital 
to the effect that the first defendant had 
` paid the-interest due on the mortgage 
Up to-date, The document was attested by 
‘the’ plaintiff, In fact the evidence is that 
both the: sale deed and the endorsement 
‘on the mortgage were prepared at- the 
same time and the amount that was 
found due as on the date of sale was 
only Rs. 6,500 since the interest due had 
been paid in full. The learned counsel 
for the appellant pointed out that the 
first defendant as D.W. 1 in his evidence 
stated that the statement in the sale deed 
that the entire interest had been - paid 
was not correct and that the statement 
-in the endorsement that ‘the interest 
was waived out of grace was correct. Jn 
view of this statement, the learned coun- 
sel for the appellant contended that there 
was no payment of interest and the 
waiver could not be relied on for want 
of registration, It is true that D.W. 1 has 
stated that the statement in the endorse- 
ment of discharge was only correct and 
not the statement in the sale deed, Since 
the endorsement, as I have already held, 


is not admissible in evidence, it is not - 


open to the defendants to rely on that 
‘endorsement. ‘Then we are only left with 
` the oral. evidence of the defendants as 
. against- the recitals in the registered sale 
deed. The -plaintiff had attested the sale 
deed and in those circumstances, I am 
unable .to rely on the oral evidence as 
against the written statement in the sale 
deed. I have therefore to take it that 
there was payment of the interest in 
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full up to the date of endorsement on; 
which date the principal sum of Rs. 6,500 
was also paid, Since the entire amount 
due under the mortgage thus having 
been paid, there is a full discharge and 
the defendants are not liable. to pay any 
amount even as per the-terms of the ori- 
ginal mortgage deed itself, 

7. The second appeal accordingly fails 
and the decrees of the courts below dis- 


missing the suit are confirmed. But there - 


will ‘be no order as to costs. No leave. 
Appeal dismissed, 
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KAILASAM, C. J. AND 
BALASUBRAHMANYAM, J. 
Karuppammal and others, Appellants 
v. T. U, Poosari and others, Respondents, 
L. P. A, Nos. 96 of 1975 and 59 of 1976, 


D- 13-10-1976.* 


Civil P. C (1908), S. 54 — Suit for 


partition — Court has ample jurisdiction ` 


to determine shares and its extent vis-a- 


‘vis parties entitled —- The decree passed 


cannot be set aside except for fraud or 
total lack of jurisdiction. AIR. 1976 Mad 
311, Reversed. 


In a partition suit, each defendant is 
in the position of a plaintiff and when 
contentions as to share are raised, the 
whole question as to the shares “which 
the different sharers would be ertitled 
to, and the extent will be at issue If 
there is an erroneous declaration of the 
shares or even allotment of a certain 
extent, the proceedings of the Court will 
not be without jurisdiction, The Civil 
Court hag ample jurisdiction to decide 
an issue rightly or wrongly and that 
would not make the decision without 
jurisdiction. Decree passed by the Court 
in the suit cannot be set ‘aside except on 
the ground of fraud ar total lack o7 jur- 
isdiction. AIR 1976 Mad 311, Reversed.. 

(Paras 7, 8) 


KAILASAM, C. Ja— L. P. A. No, 96 of 
1975 is filed against the common judg- 
ment of N. S. Ramaswami J. in A, S. 304 
and 660 of 1969, which arise out of O. S. 
No, 99 of 1963, by the defendants 9 to 
15, who are the legal representatives of 
the first defendant. L. P. A. 59 of 1976 
is filed by defendants 3, 5 to 8 and the 


*(Against judgment of N, S, Ramaswami 
J. reported in AIR 1976 Mad 311.) 
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legal representatives of the 4th defen- 
dant against the same judgment. The 
suit O. S. 99 of 1963 was filed by the 
respondents for setting aside the deeree 
passed in an earlier suit, O. S. 456 of 
1950, and for consequential relief of pos- 
session in respect of a part of the suit 
property and injunction in respect of the 
remaining part. 


2. The property involved is a vazant 
land of an extent of 14-47 acres compris- 
ed in three survey Numbers, S., Nos, 759, 
756 and 94/4 Thottipalayam village, Pal- 
ladam taluk, Coimbatore Dist, One Shan- 
mugham Chettiar, wno is the 1st delen- 
dant in ‘the suit, filed O. S. 456 of _950 
on the file of the Subordinate Jucge’s 
Court, Coimbatore claiming that he had 
purchased an extent of 3.68 acres in the 
three survey numbers from the previous 
owner, In a suit for general partition, he 
alleged that he was in joint possession 
and that his share might be determ-ned 
and allotted to him. A preliminary de- 
cree was passed in O. S. 456 of 1950 in 
favour of Shanmugham Chettiar for 4/5th 
share in the entire extent of 14.47 acres, 
the remaining 1/5th share being allctted 
to defendants 2 to 4. A jinal decree fol- 
lowed the preliminary decree, Shan- 
mugham Chettiar was allotted about 11 
acres, though in fact he claimed only 
3.68 acres. The plaintiffs in the present 
suit claimed their title through the 6th 
defendant in O. S. 456 of 1950, In the 
preliminary decree it was found that the 
6th defendant had ro right whatso=ver 
in the survey numbers in question and 
accordingly he was not given any relief. 


3. In the plaint in the present suit it 
was alleged that the decree in O, S. 456 
of 1950 was obtained by fraud, tha; it 
was passed without jurisdiction and shat, 
therefore, it was liable to be set aside. 
The plaintiffs also prayed for possession, 
as the first defendant in this suit had 
taken possession of the B and C schedule 
plots, which the plaintiffs have purchas- 
ed from the previous owner. The learn- 
ed Judge, who tried the suit, agreed with 
the contentions of the plaintiffs and set 
' aside the decree in O. S. 456 of 195) on 
the ground that it was vitiated by fraud 
and granted other reliefs prayed for by 
the plaintiffs, On appeal by the defen- 
dants, the learned single Judge found 
that the plaintiffs have not succeeded in 
establishing that the decree in O. S. 456 
of 1950 was obtained by fraud, but zon- 
firmed the judgment and decree of the 
trial court and set aside the decree in 
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O. S. 456 of 1950 on the ground that the 
decree in that suit was passed without 
jurisdiction. 

4. The short question that arises in 
these Letters Patent Appeals is whether 
the learned Judge wag fright in setting 
aside the decree in O. S. 456 of 1950 as 
having been passed withou- jurisdiction. 


5. Mr, G. Ramaswami, learned coun- 
sel appearing for the legal representa- 
tives of the ist defendant, gave us a very 
long history of the family and traced 
the title of the various sharers number- 
ing about 32 persons from the year 1875 
to 1961. It is not necessary for us to go 
into the facts and trace the devolution of 
various shares in the three items of pro- 
perties from the year 1875, for these ap- 
peals can be disposed of on a very short 
ground. 

6. As we have already stated, the only 
point that arises ig whether the decree 
in O. S. 456 of 1950 can be set aside on 
the ground that it was passed without 
jurisdiction. The judgment of N. S. Rama- 
swami J. out of which these appeals 
arise, is reported in Karuppammal v.“ 
Poosari, 1976-1 Mad LJ 170: (AIR 1976 
Mad 311), The learned Judge correctly - 
stated the law by observing that howa: 
ever erroneous a decree might be, it 


could not be set aside cr treated as a 


nullity unless it was shown that the 
same had been obtained by fraud or that 
the court had no jurisdiction to pass 


- such a decree. The contention that was 


but forward on behalf of the plaintiffs, 
which was accepted by the learned 
Judge, is that the first defendant. had 


conceded in the earlier suit O. S. 456 of -. 


1950 that a half share belonged to Petha 
Boyan’s branch, plaintiff’s predecessor- 
in-title, though he stated that Raju Bo- 
yan, cousin of Petha Boyan had convey- 
ed an one-fourth share to Chinna Mara 
Boyan. The learned Judge found that 
there could be no doubt: whatsoever that 
at least in respect of an one-fourth share 
which was conceded to Petha Boyan as 
per the averments ‘in the plaint in 
O. S. 456 of 1950, there was no contro- 
versy to be decided by the court. The 
learned Judge proceeded to observe that 
none of the defendants to that suit had 
ever contended that Petha Boyan was- 
not entitled to even that one-fourth share 
conceded in the plaint. In this view, the 
learned Judge concluded that there was 
no escape from the position that.in res- 
pect. of one-fourth share, there was no 
controversy at all and that under such 
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circumstances, the court had no jurisdic- 
. tion to decide even in respect of the said 
one-fourth share. l 


7. This view of the learned Judge 
cannot be supported. Firstly, the learned 
Judge is in error on the facts. Though 
the plaintiffs have stated that one-fourth 
share belongs to Petha Boyan, they have 
not stated that the predecessor-in-inte- 
rest of the plaintiffs was entitled.to one- 


_. fourth share. Secondly, the learned Judge 


is in error in holding that the defendants 
had not contended that Petha Boyan was 


not entitled to even one-fourth share, 


This is factually incorrect as is seen from 
the written statement of defendants 8, 9 
and 24 to 29, While the 8th defendant 
contended that Petha Boyan was not en- 
titled to one-fourth share, but far less, 
defendants 9 and 24 to 29 contended 
that Petha Boyan had no share at all. In 
a partition suit, each defendant is in the 
position of a plaintiff and when conten- 
tions as to share are raised, the whole 
question as to the shares which the dif- 
ferent sharers would be entitled to, and 
the extent will be at issue. Though in the 
plaint in O, S. No. 456 of 1950 the first 
defendant herein claimed only 3.68 acres, 
the. .learned Judge, after considering the 
‘Claims set up by various defendants, 
found that the predecessor-in-title of the 
. plaintiff in O. S. 456 of 1950 had a right 
to a much larger share and at the final 
decree fixed it at 11.58 acres. It:-was also 
found that so far as the predecéssors-in- 
title of the present plaintiffs is concern- 
ed, he had no share whatsoever, The 
learned Judge while holding that the 
court acted without jurisdiction in pass- 
ing the decree in O. S. 456 of 1950, took 
. note of the fact that the suit is a parti- 
tion suit and every defendant who claims 
-a share is in the position of the plain- 
tiff and that, therefore, the plaint aver- 
ments alone are not the criteria to de- 
cide what the controversy was, but. fell 
into the error in holding that the defen- 
dants did not dispute the share of the 
present plaintiffs’ predecessor-in-title. 


- 8. In law also, the learned Judge’s 
reasoning and conclusion are upsustain- 
able. Even if a larger share than what 
was in fact claimed in the plaint in 
O. S 456 of 1950 was granted by the 
court on the ground that some other 
sharer had no share,- it cannot be said 
that the court acted without jurisdiction. 
We are also aware of the fact that the 
- claim was not for the right, title and in- 

terest of the predecessor-in-title of the 
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plaintiff in O. S. 456 of 1950 but was 
only for a specific extent. The granting 


of an excess extent by holding that the 
plaintifi’s predecessor-in-title was en- 
titled to a larger share in the three sur- 
vey numbers may be erroneous. But it 
cannot be contended that :t.is without 
jurisdiction. The suit being a partition 
suit, the dispute between the parties is 
about the share and the extent each one 
of them is entitled to. If there is an 
erroneous declaration of the shares or 
even allotment of a certain extent, the 
proceedings of the court will not be 
without jurisdiction. The civil court has 
ample furisdiction to decide an issue 
rightly or wrongly and that would not} 


. make the decision without jurisdiction. 


We are unable to accept the view of the 
learned Judge. that there was no lis be- 
fore the Judge who tried the suit. The 
learned Judge, who tried O, S. 456 of 
1950 regarding the excess extent allotted 
the same to the plaintiff in that suit. We 
are, therefore, satisfied that the learned 
Judge was in error in setting aside the 
decree in O. S. 456 of 1950 as having 
been passed without jurisdiction. The 
present suit is not in the nature of an 
appeal against the decree in O. S, 456 of 
1950. It cannot be set aside except on 
the ground of fraud or total lack of jur- 
isdiction. For the reasons stated above, 
we find that it is not possible to say that 
the judgment and decree in O. 5. 456 of > 
1950, however erroneous it may be, is 
without jurisdiction, In this view, we 
allow the two appeals preferred by the 
defendants, with costs and dismiss the 
suit. One set in L. P. A. No. 59 of 1975 
payable by plaintiffs 1 to 3. . 

Appeals allowed, 
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T. V. Duraiswamy Naicker and others 
Appellants v. E, Balasubramanian and 
another, Respondents, ; 

S. A. No. 229 of 1974, Di- 8-10-1976." _ 

(A) Hindu Law — Appointment of 
guardian for minor legatees — Hindu 
mother appointing guardian for her minor 
legatees to the exclusion of natural guar- 
dian, the father — Permissibility. 


"(Against decree of Sub-J., 
A. S. No. 176 of 1972.) 
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There is nothing in Hindu Law to pre- 
vent a Hindu father appointing a guarc- 
jan for the person of his minor son even 


though there is a natural guardian in-the -> 


form of a. mother. In respect of tke 
powers of a Hindu mother in regard 0 
.. the same a different law should not te 
- laid down. In fact it is well known that 
ancient Hindu Law made no provisions 
for execution of wills either for disposi- 
tion of the property or for appointment 
of guardians. It is only under the Hingu 
Wills Act, 1870, such a power was re- 
copnised, That Act makes no distincticn 
between a Hindu father and a Hincu 
mother in the matter of appointment of 
guardians to separate property of the 
testator. Therefore, irrespective of the 


` fact of existence of a natural guardian, a. 


Hindu mother is entitled to. appoint a 
guardian for the minor children in res- 


pect of her separate property bequeath- 


ed to the minor under a will. AIR 19% 
Mad 327, Rel. on. Case law discussed, _ 

| (Para 3) 
_(B) Hindu Minority and Guardianship 
Act (1956). Ss. 9 (5), 8 (2), 5 (b) — Guar- 
dians and Wards Act (1890), 5. 28 — 
Power of testamentary guardian to sell 
minor’s property — Restriction — Guar- 
dian cannot sell minor’s property with- 
out prior sanction of Court. . 


Section 9 (5) dealing with the powers 
of a guardian appointed by Will stat2s 
-~ that the guardian has the right to act 
as the minor’s guardian after the dea-h 
of the minor’s father or mother and <“o 
exercise all the rights of a natural 
guardian under the Aci “to such extent 
and subject to such 
. as are specified in the Act and in the 
will. One of the restrictions imposed on 
a natural guardian in respect of sale of 
minor’s property is contained in S. 8 (2) 


which requires the previous permission. 


of the Court for selling the minor’s pro- 
perty. The testamentary guardian ther2- 
fore, could not sell the property without 
prior sanction of the Court, This is so 
even though S. 28 of the Guardians and 
Wards Act authorised the~ testamentary 
guardian to sell the property; as undar 
S. 5 (b) of the Act -any other law in 
force immediately before the commenca- 
ment of the Act shall cease to have effect 
“in so far as it is inconsistent with any of 
the provisions contained in the Hindu 
Minority and Guardianship Act. Sectien 


28 of the Guardians and Wards Act in. 


so far as it authorises a testamentary 
Guardian an unlimited power of sale is 
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restrictions, if any, | 
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- inconsistent with the provisions of S. 9 


(5) read with S. 8, On the clear language 
used in S. 5 (b) therefore S. 28 will cease 
to Ihave any effect in so far. as the power 
of ‘the guardian to dispose of the minor’s 
property -was concerned without prior 
sanction of the Court, 


Held that, the testamentary guardian, 
in the instant case, had no power to exe- 
cute the sale of minor legatee’s proper- 
ties without prior sanction of the Court. 
ATR 1951 Mad 296 and AIR 1964 Mad 11, © 
Referred, a: (Para 4) - 


Cases Referred: Chronological Paras 


AIR 1967 Mad 113: (1966).2 Mad LJ 420 
AIR 1964 Mad ‘11: (1963) 2 Mad LJ 229 
ee 4 


AIR 1951 Mad 296: (1950) 2 Mad LJ 20 

7 4 
AIR 1924 Mad 327:ILR 46 Mad 873 3 
AIR 1919 Mad 1046: ILR 41 Mad 561 (FB) 


(1898) ILR 21 Mad 401. 3. 


JUDGMENT: Defendants 1 to 3 are 
the appellants. The suit was filed by the 
first respondent for a declaration of title’ 
of the plaintiff and the 6th defendant to 
the suit properties and for setting aside 
the sale deeds dated 7-8-1957 and 15-3- 
1961, executed in favour of defendants 1 
to 3 by their guardian.-The suit proper- 


‘ties originally belonged to one Mangal- 


ammal, whose son and daughter are the 
plaintiff and the 6th defendant. She died 
on 26-1-1956 leaving behind her husband ~ 
and two minor children, who are the 
plaintiff and the 6th defendant. She be- 
queathed the suit properties under a re- 
gistered Will dated 5-11-1955 in equal 
moieties in favour of her two children, 
the plaintiff and the 6th defendant, and 


, under the same Will, she also appointed 


her brother one Kalyanarama Iyer as 
guardian for the minor children and the 
properties with a direction to: be in 
management of the suit properties, edu- 
cate the children, get them married and 
divide whatever properties that remain- 


.ed at the time when. the minor children 


became majors and put them in posses- 


-sion of the same, While the said Kalyana- 


rama Iyer was in such management as 
guardian of the minors, he sold the pro- 
perties to the appellants herein under 
two sale deeds. dated 7-8-1957 and 15-3- 
1961. The plaintiff, after he attained the 
age of majority, has filed the suit as al- 
ready stated for a declaration of. _ his 


n,- Hindu woman. ~- appointing t ; 
-* guardian for her minor children in res- 


wi 
a 
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title and for setting aside these two sale 


deeds. ‘If was contended by him that the’ 


sale was not supported by any necessity, 
nor was ‘it beneficial to the ‘minors. It 
was further contended that the Will it- 
self didnot authorise the guardian to sell 
the property, and that in any case, as a 
testamentary guardian he had no power 
of alienation without the prior sanction 
. from a competent court. At the time of 

. the argument it was also contended on 
©. behalf of the plaintiff that a Hindu 
mother had no right to appoint a guar- 
dian by Will, especially when the father 
of the.minor children who is the natural 
_ guardian was alive..It may be mentioned 
that Ekambaram Iyer, the father of 
‘minor plaintiff, and the husband of Man- 
_galammal wag alive both at the time 
when the Will was executed and also at 
the time when Mangalammal died on 
26-1-1956.. Both the Courts below con- 
currently held that the sale was not for 
necessity or binding purposes, and that 
- it was- also not for the ‘benefit of the 
estate of the mimors. It was also held that 
since the natural guardian of the minors 
Was ‘alive, Mangalammal had no autho- 
. rity to appoint a guardian for the minors. 
On the construction of the Will the 
‘courts below came to the conclusion that 
‘there is no express power of alienation 
conferred on the guardian, and that 
since he is a testamentary guardian un- 
der S. 9 (5) read with S 8 of the. Hindu 
Minority and Guardianship Act, 1956 

he could not sell the property without 
= the prior sanction of a court. In that 


= _ view, the courts below decreed- the suit 


declaring the title of the plaintiff and 
' the 6th defendant to the suit properties 
and gave also a decree for possession ‘di~ 
recting the defendants to deliver posses- 
= sion to the plaintiff, It is against this 
judgment and decree the defendants 1 to 
3 have filed the’ appeal. 


.. 2.. The learned counsel for the appel- 
lants submitted that there is no prohibi- 
tion -under the, Hindu Law against a 

by Will a 


pect of ‘the properties bequeathed by her. 
Per contra, the learned counsel for the 
respondents conténded that a Hindu 
: mother has no power’ to appoint a guar- 

dian by Will whether in respect of the 
. joint family properties or in respect of 
-the testator’s separate property bequeath- 


ed. under the ‘Will to the minor, In sup-- 


port of this contention the learned coun- 
sel for the respondents relied on the fol- 


A. ER. 


lowing passages in Mulla and Mayne ‘on 
Hindu Law: 5 


Mulla, p. 532— “A Hindu father may, 
by word of mouth or by writing, nomi- 
nate a guardian for his children, so as 
to exclude even the mother from the 
guardianship. The mother, however, has >: 
not the power to appoint a guardian by 
Will but the court may have regard to`’ 
her wishes, if any,. exoressed in her 
Will.” : ; vo oğ 

“The power of testamentary guardian 
to. deal with property belonging to his 
Ward ‘is subject to the restrictions im- 
posed by the Will. The father can, by his 
Will appoint a guardian both of the 
person as well as the property of his 
minor daughter, On the marriage of the 
daughter, the husband becomes _ the 
guardian of the person, “but the ` testa- _ 
mentary guardian continues to be - the 
guardian of her property. As regards 
guardianship of joint family property, . 
there is a conflict of opinion whether 
the father of a joint family consisting of 
himself and his minor sons has power to 
appoint a guardian by his Will of the 
joint property during the minority of 
the sons. In an earlier Eombay case, it 
was held that he had no such power. In 
a later. Bombay case, it was held that he | 
had the power to appoint such guardian 
and also to authorise him to alienate the | 
joint property, and that, where an aliena- 
tion was made, it was binding on the 
minor sons, provided it was within. the- 
scope of the authority conferred upon 
him by the Will. A Full Bench of the 
Bombay High Court has now adopted the 
earlier view. In Madras, it has been held 
by a Full Bench that it is not competent 
to the manager of a joint Hindu family, 
whether he is the father or uncle or an 
elder brother, to appoint a testamentary 


. guardian to the joint. property, It is sub- 


mitted that the father has no power to 
appoint a guardian by his Will of joint 
family property. At the moment ef his 
death the property passes by survivor- 
ship to his minor sons, and he cannot by 
any “testameritary direction authorise 
any person to deal with it during the 
minority of the sons. But. it has beén held 
by the same High Court that if the tes- 
tator has no sons, he may by his Will 
authorise his widow to adopt a son tó 


“him, and appoint a guardian to manage 


Kis estate during the minority of the 
adopted sons. The decision. would no 
doubt be correct if the property disposed 
of by Will was the self-acquired pro- 


w 


i 
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perty of the testator. But it would be 
questionable, if the property disposed of 
was ancestral.” 

3- Mayne on Hindu Law and Usage 
at page 287 says— 

“A Hindu father can by Will appoint 
: @ guardian of the person of his child, 
‘even to the exclusion of the mother, its 
natural guardian; a Hindu mother can- 
not.” 


He relied also on the decision in Ven- 
kayya Garu v. Venkatanarasimhalu, (1898) 
ILR 21 Mad 401, cited as an authority 
for this purpose in these two text books. 
In this case it wag held by a Division 
Bench of this court that a Hindu mother 
had no authority to appoint a guardian 
for her son by Will. The judgment is a 
short one and the facts are not stated 
therein, I have called for the records and 


verified the facts. It is seen from the > 


records that a Hindu widow in that case 
by her Will dated 19-7-1896 - appointed 
her brother as guardian of person and 
property of her minor adopted son who 
had inherited the property of his adop- 
tive father. Thus the properties of the 
minor in respect of which the guardian 
Wag appointed is an ancestral property 
in the hands of the minor. It is with r2- 
ference to this, this court held that the 
Hindu widow has no authority to appoint 
a guardian by Will.. The decision is, 
therefore, not an authority for the pro- 
position that a Hindu mother cannot az- 
_ point a guardian even in respect of her 
own properties which she ‘bequeathed 
under the Will to her son, In fact, a Full 
Bench decision in Chidambaram Pillai v. 
Rangasami Naicker, ILR 41 Mad 561: 
(AIR 1919 Mad 1046), held that it was 
not competent to the manager of a joint 
Hindu family, whether he is the father 
or uncle or an elder ‘brother, to appoint 
a testamentary guardian to the joint pro- 
perty. In Konthalathammal v. Thanga- 
sami, ILR 46 Mad 873:(AIR 1924 
Mad 327) a Division Bench con- 
sidered the question whether a Hindu 


father. could appoint by Will a guardian - 


for the person and separate property of 
his minor children. It was held that he 
was competent to appoint by Will a 
guardian of the person of his minor chil- 
dren and of the property not being 
joint family property, Though the facts 
in Konthalathammal v. Thangasami, ILR 
46 Mad 873: (AIR 1924 Mad 327) related 
to the competency of a father to appoint 
by Will a guardian for the minor child- 
ren in respect of the property not being 
joint family property, the ratio of that 


judgment clearly applies even to.a case 
where the appointment was by a Hindu 
mother or a widow, The -learned counsel 
for the respondent purporting to rely on 
the decision in Rajalakshmi: v. Rama- 
chandra, 1966-2 Mad LJ 420: (AIR 1967 
Mad 113) argued that even so, if a natu- 
ral guardian was alive, a Hindu mother 
would have no authority to appoint a 
guardian by Will even in respect of the 
separate property. In that case, a Hindu 
woman executed a settlement by which 
she settled her separate properties, in 
favour of certain minor children whose 
putative father was her - husband and 
appointed her husband as the guardian. 
It was in evidence that the mother of the 
children was alive and since she was the 
natural guardian in respect of her illegi- 
timate children, the question for consi- 
deration was whether the- appointment of 
the guardian was valid. Natesan J. was 
prepared to hold that in cases where 
there ig a natural guardian: a Hindu 
mother has no right to appoint a guard- 
fan even in respect of the separate pro~ 
perty. But as rightly pointed out by the 
learned counsel for the appellant, the. 
observations of the learned Judge is obi- 
ter and, in fact, in that case it was held- 
that the lady did not appoint her hus- 
band as guardian, but he was only act- 
ing as a de facto guardian. It may also 
be mentioned that Natesan J. proceeded 
on the assumption that in the absence of 
a natural guardian, a Hindu mother is 
entitled to appoint a guardian for the 
minor children by Will in respect of the 
separate properties. The ratio of the 
judgment in Konthalathammal v. Thanga- 
sami, ILR 46 Mad 873: (AIR 1924 Mad 
327) shows that though the  testator’s 
right to appoint a guardian for minor 
legatees does not flow merely by reason 
of his power to bequeath ‘the property, 
there is nothing in the Hindu Law to pre- 
vent a Hindu father appointing a guard- 
ian for the person of his minor son even 
though there is a natural guardian in the 
form of a mother, I do not find any rea-| - | 
son why a different law snould be laid) . 

down in respect of the powers of a Hindu 
mother in regard to the same. In fact, it 
is well known that ancient Hindu’: Law 
made no provisions for . execution of 
Wills either for disposition of the pro- 
perty or for appointment of guardians. 
It is only under the Hindu -Wills Act. 


.1870, such a power was: rẹcognised. That 


Act makes no distinction “between `a 
Hindu father and a Hindu mother in the 
matter of appointment of guardians to 
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separate property of the testator. I am, 
therefore, of opinion that irrespective of 
the fact of existence of a natural guard- 
ian, a Hindu mother is entitled to ap- 
point a guardian for the minor children 
in respect of her separate property be- 
queathed to the minor under a Will. 
That takes us to the next question whe- 
ther the testamentary guardian was en- 
titled to sell the property without the 
prior sanction of a competent court. 


4. The learned counsel for the appel- 
lant relying on S. 28 of the Guardians 
and Wards Act, 1890, argued that unless 
there is a prohibition or restriction in 
the Will under which the guardian was 
appointed, restricting or prohibiting the 
guardian from selling the property, the 
testamentary guardian was entitled to 
deal with the property as he thinks fit 
and the gale could be questioned only on 
the ground of fraud or collusion, and not 
on the ground that there was want of 
necessity or it was not beneficial to the 
minor. In other words, in case of a sale 
by a testamentary guardian, the only 
question for consideration ig whether the 
transaction was réal and not vitiated by 
fraud or collusion. The learned counsel 
for the appellants is well founded in his 
contention that the power of a testamen- 
tary guardian is absolute and the only 
restrictions are those that could be found 
in the testament itself In construing a 
provision in S. 307 of the Indian Succes- 
sion Act, which contained a provision 
similar to S. 28 of the Guardians and 
Wards Act, this court in the decision re- 
ported in Foulkes v. Suppan Chettiar, 
1950-2 Mad LJ 20:(AIR 1951 Mad 296) 
held that the powers of the executor or 
administrator under that section to dis- 
pose of the property of a deceased vest- 
ed in him ig absolute, subject only to the 
condition that the sales were for .ade- 
quate consideration, that they were not 
nominal transactions and were not viti- 
ated by fraud cr other similar effect. In 
fact, the learned counsel for the respon- 
dent did not demur this proposition, but 
contended that S. 28 would apply only 
to a case of sale effected by a guardian 
prior to the commencement of the Hindu 
Minority and Guardianship Act, 1956, 
but in respect of a sale which was effect- 


ed subsequent to that. enactment, Sec- 
tion 28 is not applicable and only the 
provisions of the Hindu Minority and 
Guardianship Act, 1956, would apply 


even though the testamentary guardian 
‘was appointed before the commencement 
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of the Act. The learned counsel for the 
respondent is well founded in tkis con- 
tention. ‘Guardian’. is defined in S. 4 (b) 
of the Hindu Minority and Guardianship 
Act (hereinafter referred to as the Act) 
to mean ‘a person having the care of the 
person of a minor or of his property or 
of both hig person and property’ and ` 
includes among others, guardians ap- 
pointed by Will of the minor’s father or 
mother. The definition shows that a 
guardian appointed by Will of a minor’s 
mother even`if it was before coming into 
force of the Act would be a guardian 
within the meaning of that Act and his 
rights and obligations would be govern- 
ed by the provisions of the Act. Sec- 
tion 9 (5) dealing with the powers of a 
guardian so appointed’ by ‘Wil. states 
that he has the right to act as the minor’s 
guardian after the death of the minor’s 
mother and to exercise all the rights of 
a natural guardian under the Act ‘to such 
extent and subject to such restrictions, 
if any, as are specified in this Act and in 
the Will’, One of the restrictions impos- 
ed on a natural guardian in respect of 
the sale of minor’s property is contained 
in S. 8 (2) which requires the previous 


permission of the court for selling the 
-minor’s property. The testamentary 
guardian, therefore, could not sell the 


property without the prior sanction of 
the court. This is so even though S. 28 
of the Guardians and Wards Ac: autho- 
rised the testamentary guardian to sell). 
the property, as under S. 5 (b) of the Act 
any other law in force immediately be- 
fore the commencement of the Act shall 
cease to have effect in so far as it is in- 
consistent with any of the provisions 
contained in this Act, The learned coun- 
sel for the appellant strongly reied on 
the provisions of S. 2 and contended that 
any other law in force immediately be- 
fore the commencement of the Act in 
S, 5 (b) would not include the Guardians 
and Wards Act, 1890, as that was ex- 
pressly saved under S. 2. The provision 
under S, 2 relied on by the learned coun- | 
sel reads as follows— 


“The provisions of this Act shall be in 


- addition to, and not, same as hereinafter 
. expressly provided, in derogation of the 


Guardians and Wards Act, 1890.” 


Under S. 5 (b), the Act supersedes any 
other law in force before it came into 
operation in so far as such legislation is 
inconsistent with the provisions of the 
Act. The result is that immediaely on 
the ‘coming into force of the Act, the law 
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of guardianship hitherto applicable +o 
Hindus, whether by virtue of Central or 
State legislation, or ary text, 
interpretation of Hindu Law, ceases. to 
have effect with respect to all matters 
dealt with in the Act. Section 28 of the 
Guardians and Wards Act, inso far as 
it authorised a testamentary guardian 
appointed by a Hindu mother and an wn- 
limited power of sale is inconsistent w-th 
the provisions of S, 9 (5) read with S 8 
of the Act. On'the clear language used 
in S. 5 (b), therefore, S. 28 will cease to 


have ayy effect in so far „as the powers - 


of the Guardian to dispose of the minct’s 
property was concerned without - the 


prior sanction of the court, Section 6 of 


the Guardians and Wards Act saves from 
its operation the personal law-.of minors 
and does not purport to lay down he 
law in respect of the powers of the na- 
tural and testamentary guardians under 
such personal law.. Since the present act 
is primarily intended to amend 
codify certain parts of the law relatng 
to minority and guardianship amcng 
Hindus and to impose certain restrictions 


on the powers of such - guardians, eny 
provision in any other law inconsistent 
with the provisions of the Act shall, 


‘therefore, cease to have effect and & 2 
could not be interpreted as saving even 
those inconsistent provisions. 
respect- of those matters which are not 
provided in the Act, the Guardians «md 
Wards Act, 1890 would be applicable. 
The ratio of the decision of this court in 
Swaminathan v. Angayarkanni Ammal, 
1963-2 Mad LJ 229: (AIR 1964 Mad 11) 
also shows that the provisions of the 
Guardians and Wards Act. would apply 
only when there is no express provis-on 
in the Act to the contrary, I am, there- 
fore, of opinion that the testamentery 


guardian had no power to execute the 
sale without the prior sanction of he 
court. Even so, the learned counsel ‘or 


the appellants contended that the pla:n- 
tiff-respondent is entitled to a decree 
only in respect of his share of the | suit 
properties and he is not entitled to ze- 
cover possession of the share ‘belonging 
to the 6th defendant.: This argument was 
advanced on the ground that the 6th de- 
fendant to whom moiety was bequeatked 
under the Will did nct question the sale 
and also did not join in the filing of the 
suit along with the plaintiff, or support- 
ed the case of the plaintiff even asa de- 
fendant. It is seen from the Will- eze- 
cuted. by Mangalammal that the be- 
quests in favour of the plaintiff and -he 


rule or. 


end | 


Only - in 


ne 
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6th defendant are. as co-tenants and each 
was entitled to a moiety in the property. 
bequeathed, In fact, the guardian was 
directed..to put in possession of one-half 
of the properties to each of them on -their 
attaining the age of majority. Therefore, 
the plaintiff could not ask for a declara- 
tion of title of the 6th defendant to the 
suit property, or for recovery of posses-. 
sion of the same, The plaint does not 
contain any statement as to the ground 
on which the plaintiff claimed the enti- 
rety of the property or possession of the 
entirety of the same. He only stated that 
the property belonged to the plaintiff 
and the 6th defendant and that he is en- 
titled to, a decree for possession. , Since 
the 6th defendant did not question the 
Sale even though she had become a 
major by the time the suit was filed and 
did not also file a - written -statement 
questioning the sale or supporting the 
plaintiff and remained ex parte, the suit - 
could not be decreed in respect of, her 
share. The decree will have therefore to 
be modified declaring the right of the 
plaintiff. to one-half of the ‘suit proper- 
ties and for possession of the same. Since 
all the parties who are interested in. the 
property are -before the court, there will 
be a preliminary decree for partition and 


` Separate possession of the plaintiff's one- 
‘half share, The learned counsel for the 


plaintiff pointed out that the 4th defen- 
dant who is the alienee of a portion of 
the land from defendants 1 to 3 conced-. 
ed the right of the plaintiff and that,”- 
therefore, the property conveyed to the 
4th defendant should be taken outside ° 
the partition and to ‘be allotted to -the 
plaintiff separately. This claim could not 
be, permitted, because what the 4th de- 
fendant conceded should be construed as 
the plaintiffs right to a half share and 
for recovery of possession and not with 
reference to the property sold to him. It 


. was then contended by the learned coun- 


sel for the respondent that the 5th. de- 
fendant who is another alienee from. de- - 
fendants 1 to 3 had not preferred <any-: 
appeal to the lower appellate court or 
this court for the decree or possession. of- 
the entirety of the suit property and 
that, therefore, the property which was 
the subject-matter of sale to the 5th de- 
fendant could not be dealt with in this 
second appeal. This contention could not ` 
be accepted. Defendants 1 to 3 as vendors 
are’ bound by the warranty of title to 
establish the title, and, therefore, though 
the 5th defendant did not file an appeal) 
or question the decree, any decree obs: 
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tained by the defendants 1 to 3 will 
enure for the benefit of the 5th defen- 
dant. The. result of it is, the plaintiff will 
ibe entitled .only for a preliminary de- 
cree for partition and separate posses- 
~ gion of one-half of the suit properties. 
. There will accordingly be a decree, The 
: mesne profits in respect of one-half 
share of the plaintiff would be determin- 
ed in the final decree proceedings. The 
second appeal is partly allowed. The par- 
ties will bear their respective costs. No 
leave, 
__ Appeal partly allowed. 
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M. Karunanidhi, Accused-Petitioner v. 
' The Union of India, Complainant-Res- 
` pondent.. l 

Criminal Revn. Case No. 50 of 1977 
(Cri. R. P. No. 49 of 1977 and Cri. M. P. 
~ 429 of 1977), D/- 10-5-1977.* 


(A) Constitution of India, Arts. 254 (2), 
- 44 — Tamil Nadu Public Men (Criminal 
Misconduct) Act (2 of 1974), is not re- 
pugnant to Penal Code (1860), Cri. P. C. 
1973, Prevention of Corruption Act (1947), 
and Criminal Law (Amendment) Act 
(1952) — Act not discriminatory. 


There is no justification for laying 
down. different tests for determining re- 
pugnaricy; one for the purpose of Arti- 
cle 254 (2) and another for implied re- 
peal by a later statute. The attempt must 
always be to find out whether the pro~ 
visions in one law are so different from 
another that the two laws cannot co- 
_ exist because of the conflict. If the two 
laws occupy different areas, though in 
the same field, or are to apply’ for dif- 
. ferent periods, or deal with different 

. subjects no question of conflict can arise 
and, ‘therefore, there will be no repug- 
‘nancy, The Constitution has used the 
word ‘repugnancy’ ‘both in Art. 254 (1) 
and Art. 254 (2)..This expression has no 
meaning other than irreconcilable incon- 
sistency. The State Act (2 of 1974) is 


not meant so much for the protection of. 


persons holding high office, as to ensure 
; 


*(Against’ order of Spl. 
_D/- 4-1-1977.) 
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a satisfactory procedure to enable the 
public to come forward, if they are dis- 
satisfied with the functioning of high 
authorities, in that they were commit- 
ting criminal misconduct. This is a salu- 
tary provision. It is intended in public 
interest, and for enabling any citizen to 
make allegations of criminal misconduct 
against any high authority if there are 
reasons for that and ensuring thet such 
allegations would be investigated by a 
high authority of unquestionable inte- 
grity. Such a right conferred on a citi~ 
zen ig capable. of misuse. So incidentally 
the Act provides for restraining false, 
frivolous or vexatious complaints. This is 
a necessary provision of limitation 
which ig meant as deterrent against fri- 
volous complaints, The Act is intended to 
give an assurance to the genera. public 
that there is a satisfactory machinery for 
looking into their complaints regarding 
the criminal misconduct committed by 
public men particularly of high status. 
The provisions in the State Act are 
enabling provisions and are certainly 
supplementary to and cumulative upon 
the Central laws and from such provi- 
sions no inconsistency can be spelt out, 
because there can be different types of — 
investigations under the Central Act and 
under the State Act, or because different 
penalties are provided by the State Act 
and the Central Laws. The State Act and 
the Central Law can co-exist. A glance 
at the definition of the term ‘public man’ 
under the State Act and a comparison of 
that definition with the definition of the 
term ‘public servant’ under S. 21 (12) of 
the Penal Code, which definition would 
apply to the Corruption Act as well, 
clearly indicates that ‘public man’ is 
different from a ‘public servant’. In 
fact, the State Act makes a diszinction 
between ‘public servants’, ‘public man’ 
and ‘Government servants’. For this rea- 
son also there can be no question _ of 
clash between the State Act ard the 
Central Laws and Art. 254 (2) of the 
Constitution is not attracted. The State 
Legislature, without enacting laws which 
are repugnant to laws made by Parlia- 
ment or an existing law, cannot by en- 
acting merely a section such as &. 29 of 
the State Act provide that the State law 
alone would apply, So, S. 29 of the State 
Act, even as it stood before its amend- 
ment has not the effect of superseding 
‘the Central laws. Section 29 ag it stood 
can only mean that, when action is taken 
under the State Act, the procedure un~ 
der the State Act will have to be follow- 
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ed, notwithstanding anything inconsist- 
ent therewith contained in any other 
law for the time ‘being in force or any 
custom, usage or contract or decree or 
order of a Court or other authority. This 
only means that, if a person had made a 
complaint before the Commissioner, the 
Commissioner will have to investigate 
the matter as envisaged by the provi- 
sions in the State Act and not follow any 
other procedure. If the amended provi- 
sion is that which should be considered 
it is quite clear that by the wording of 
that section- no intention at all is ex- 
pressed by the State Legislature to over- 
ride the Central Laws. The offences un- 
der the State Act are separate and dis- 
tinct offences, There can, thereforé, be 
no question of discrimination under 
Art. 14 of the Constitution. Case law 
discussed. (Paras 13, 17, 27, 28, 30, 32, 35) 

(B) Penal Code (1860), S. 21 (12) — 
Public servant — Whether Chief Minis- 
ter is public servant, 


Chief Minister is a person performing | 


public duties. He is a public servant. 
AIR 1975 SC 1685, Rel. on. (Para 39) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1685: 1975 Cri LJ 1490 37` 


AIR 1969 SC 17: 1969 Cri LJ 262 30 
AIR 1969 SC 701 l 
(1966) 77 CLR 84 - 20 


AIR 1957 SC 458:1957 Cri LJ 575 30 


(1957) 68 CLR 151 20 
(1932) 43 CLR 472 20, 23, 27 
(1927) 38 CLR 116 20 
(1927) 38 CLR 441 23 
(1926) 37 CLR 466- 18, 19, 20, 22 
(1917) 28 CLR 23 18, 20 

K. K. Venugopal for Pathy and Sunda- 
ram, S. J. Sadiq Pasha, C. S, Vaidya- 
nathan and Abdut Rahmankhan, for 
Petitioner; The Advocate General, V. P. 
Raman, Addl. Solicitor General for Spe- 
cial Public Prosecutor and the Public 
Prosecutor, for Respondent. 

GOVINDAN NAIR, C. J.:— Thiru M. 
Karunanidhi, former Chief Minister of 
Tamil Nadu, is the petitioner in the cri- 
minal revision case as well as in the ceri- 
minal miscellaneous petition. The revision 
is directed against the order of the Spe- 
cial Judge appointed under S. 6 of the 
Criminal Law Amendment Act, 1952, dis- 
posing of Cri. M. P. No. 2384 of 1976 in 
C. C, No. 27 of 1976. The prayer in Cri. 
M. P. No. 2384 of 1976 was to discharge 
the petitioner under S. 239 of the Cri. 
P. C., 1973. By the order sought to be 
revised the prayer was refused, Cri. M. P. 
No. 429 of 1977 purports to be under 
S, 482 of the Cri, P, C., 1973, and’. the 
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prayer therein is that the proceedings of 
the Special Judge in C. C. No. 27 of 1976 
on his file be quashed. 


2 The arguments advanced in the 
revision as well as in the criminal mis- 
cellaneous petition were the same and 
the revision case and the criminal mis- 
cellaneous petition are therefore being 
disposed of by this common judgment. 

3. The Acts with which we are con- 
cerned are the I.P.C., the Code of Cri- 
minal Procedure, 1973, the Prevention 
of Corruption Act, 1947, the Criminal 
Law (Amendment) Act,.1952, and the 
Tamil Nadu Public Men ` (Criminal Mis- 
conduct) Act, 1973. We “shall - refer to 
these enactments hereaftar as the Penal’ 
Code, the Procedure Code, the Corrup- — 
tion Act, the Criminal Law (Amendment) 
Act, and the State Act and to the first 
four compendiously as the Central Laws, 

4, The main points urged by counsel 
on behalf of the petitioner were: (i) The 
State Act contained provisions -repug- 
nant to the Central Laws, the Penal - 
Code, the Procedure Code and the Cor-. 
ruption Act, and in view of Art. 254 (2) 
of the. Constitution, the State Act alone - 
could be applied and investigated for of-- 
fences thereunder can only be done un- 
der the State Act, The investigation 
made under the Procedure Code, which 
led to the first information. report, and 
the sanction under S.. 197 of the Proce- - 
dure Code as well as the criminal com- 
plaint before the Special Judge are 
therefore without the authority of law. 
(ii) Even assuming that the Procedure 
Code and the Corruption Act were avail- 
able, no action could be taken against 
the ‘petitioner for most of the offences 
under the sections under which he had 
been charged, because he is not a public 
servant. . 

5 During the course of the argu- 
ments, which ranged over a very wide 
field, the interpretation to be placed. on 
S. 29 of the State Act, as it stood before 
and after it was amended in 1974 - was’ 
dealt with. It was suggested that, if Sec- 
tion 29 as amended is interpreted ‘to 
mean that the provision would enable 
action being taken for offences, falling 
under 8S. 3 of the State Act under the 
Central Laws, S. 29 itself would be in- 
valid as it would be against the provi~ 
Sions of Art. 254 (2) of the Constitution. 
Another argument urged in this connec- 


tion was that S. 29 of the State Act hav- 


ing been enacted at a time when Art. 14 


of the Constitution had not been sus- 4 


`- Constitution’ and hence ultra, vires- 
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pended consequent on the Emergency, l 


the section must be interpreted as. not 
authorising actions being taken under 
the State -Act-or the Central laws indis- 
_ criminately. Only such an interpretation 
would make the section conform to the 
requirements of Art. 14 and every law 
made must be presumed to be made sub- 
ject to Constitutional provisions and an 
interpretation which would violate any 
provision of the Constitution should not 
be placed on the section. It was further 
contended that the suspension of Aft. 14 
of the Constitution consequent on the 
declaration of Emergency was only with 
respect to what was termed as “Emer- 
gency Laws’ and that. the suspension 
would not, therefore, . apply to the State 
Act, as it is not an Emergency |. Law, 
but one passed long before the Emer- 
gency was declared and hence, if 5. 28 
. of the State Act permitted one or the 
other of the procedure, one under the 
State Act and the other under the Cen- 


.’ tral laws, the State Act would be discri- 


minatory. and violative of Art. 14 of i 
the 
Constitution. 

. 6. We shall now refer to the salient 
features of the State Act. The preamble 
‘to the Act states that it is to provide for 
the appointment and functions of cer- 
-tain authorities for the investigation and 
‘inquiry into allegations of ‘criminal mis- 
conduct’ against public men in the State 
of Tamil Nadu and for matters connect- 
ed therewith. ‘Public man’ is defined in 
S. 2 (c) of the Act, and „the Chief Minis- 
ter is a public man and Chief Minister 
is:specifically mentioned in S. 2 (c) (i) of 
the Act. ‘Public servant’ has the same 
meaning as in S. 21 of the Penal Code. 
‘Criminal misconduct’ is defined in S. 3, 
which we shall extract in full: 

3, Definition of criminal misconduct:— 
‘Whoever being a public man— 


(1) aecépts or obtains from any person | 


. for himself or for any other person, any 
gratification whatever, other than legal 
remuneration, as a motive or reward for 
doing or forbearing to do any official act 
_-or showing or forbearing to show, in the 

exercise of his official: functions, favour 
.or disfavour to any person or for ren- 
dering any service or disseryice to any 
person, with the Government -or , the 
= Legislature of the State or with any local 
authority, corporation or Government 
company referred to in S. 21 of the 
Indian Penal Code (Central Act 45 of 
1866) or with any public servant as such, 


ah 


N 
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(2) accepts or obtains from any per- 
son for himself or for any other person, 
any gratification whatever as a motive 
or reward for inducing, by corrupt or 
illegal means any public servant to do 
or to forbear to do any official act, or in- 
the exercise of the official functions of 
such public servant, to show favour or 
disfavour to any person or to render any 
service or disservice to any person with 
the Government or the Legislature of 
the State, or with any local authority, - 
corporation or Government company re- 
ferred to in S. 21 of the JIndiar Penal 
Code (Central Act 45 of 1860) cr with 
any public servant as such, or 

(3) by corrupt or illegal means or by 
otherwise abusing his position as a pub- 
lic man obtains for himself or for any 
other person any valuable thing or pe- 


- cuniary advance, 


is said to commit criminal misconduct. 
Explanation: (a) The word ‘gratifica- 

tion’ is not restricted to pecuniary grati- 

fications or to gratifications estimable in 

money. 

. (0) The words ‘legal remuneration’ are 

not restricted to remuneration which a 


“public man can lawfully demand, but 


include all remuneration which is law- 
fully permissible. . 


(c) A person who received a gratifica- 


‘tion as a motive for doing what he does 


not intend to do, or as a reward for do- 
ing what he has not done comes within 


the expression ‘a motive or reward for `` 


doing’, 


T. - Section 4 contemplates the appoint- 
ment of Commissioner of Inquiries and 
Additional Commissioner of Inquiries by 
the Government. Such appointment 
shall be on the recommendation of the 
Chief Justice of the High Court and shall 
be by notification. There will be only 
one Commissioner of Inquiries, but one 
or more persons may be appointed as 
Additional Commissioner of Inquiries. 
The Commissioner shall be a person who 
is, or who is qualified for appointment as, 
or who has been a Judge of a High Court, 
and the Additional, Commissioner. shall 
be a person who is, or who - is. qualified 
for appointment as, or who has been a 
District Judge. A person appointad as 
Commissioner or Additional Commis- 
sioner shall hold office for a term of 
three years from the date on which he 
enters upon his office. On ceasing to hold 
the office, the Commissioner and the 
Additional Commissioner shall be ineligi- 
ble for any further employment whether 
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as Commissioner or Additional Commis- 
sioner or in any other capacity under 
the Government, for any employment 
under any local authority, -corporetion, 
company or society (whether private or 
public), The salary payable to the Com- 
missioner and the 
sioner will be respectively Rs. 4,000 and 
Rs. 3,000 and the allowance and pension 
payable to and other conditions of ser- 
vice of the.Commissioner or Additional 
Commissioner shall be the same as ad- 
missible to a Judge of a High Court in 
the case of the Commissioner and to a 
District Judge in the-case of an Addi- 
tional Commissioner. A Commissioner or 
Additional Commissioner can be removed 
from his office by the Government only 
on the grounds of misbehaviour and on 
no other ground, and no action can be 
taken for that purpose unless there is a 
specific allegation alleging misbehaviour 
on their part. This is, of course, subject 
to the provisions of Art. 311 of the Con- 
stitution. When allegations as stated 
above are made, they shall be enquired 
into by a Special Tribunal consisting of 
three Judges of the High Court nominat- 
ed from time to time by the Chief Justice 
in that behalf, and the Special Tribunal 
shall be obliged to give a finding whe- 
ther or not the allegations have been 
substantiated. . 

8. When allegations of criminal mis- 
conduct are made against a public man, 
investigation by the Commissioner in the 

‘first instance, must be to find out whe- 
ther there is a prima facie case against 
the public man. If the investigation does 
not establish a prima facie case, the 
Commissioner or Additional Commission- 
er is obliged to dismiss the complaint. 
If a prima facie case is established, there 
Shall be a detailed investigation. If, dur- 
ing such detailed investigation it is made 
out that the allegations are false, frivo- 
lous or vexatious, the Commissioner may 
make an ‘order for the payment to the 
public man by the complainant damages 
by way of compensaticn. -FPurther, the 
Commissioner can refuse to investigate 
false` or frivolous complaints and every 


person who makes a false, frivolous or” 


vexatious complaint against a public 
man shall be liable, on conviction, to 
imprisonment for a term which may ex- 
tend fo three years, and shall alsa . be 
liable to fine. After the final investiga- 
tion, the Commissioner or the Additional 
Commissioner, as the case may be, is to 
prepare a report stating whether it is 


expedient in the interests of justice. that . 


Additional - Commis- ` 


“misconduct. (Section. 25 (1) 
.The person who made. the 


the public man against whom criminal 
misconduct has been alleged should be 
prosecuted for an offence under S. 15, 
or that the allegation has not been sub- 
stantiated and therefore, recording a 
finding to that effect, stating his reasons 
therefor. If the Commissioner or the 
Additional Commissioner comes to the 
conclusion that it is expedient in the 
interests of justice that the public man 
must be prosecuted, the Act says that 


- the public man shall be prosecuted, and 


tried under S. 6 of the Criminal Law 
(Amendment) Act, and, if the finding is 
that the allegation has nct.. been sub- 
Stantiated, ‘the matter shall be dropped’. 

9. The punishment for criminal mis- 
conduct is imprisonment -for a term 
which may extend to seven years and 


: the public man is also liable to fine. 


10. The Government: may refer any . 
allegation of criminal misconduct--to the 
Commissioner or “Additional Commis- 
Sioner, when such allegation against any 
public man is or has been. brought to the ` 
notice of the Government, if they . are 
satisfied that it is necessary in the public 
interest that the allegation of ‘criminal 
misconduct should be investigated under 
the Act, (Section 25 (1) (a)). Where a 
resolution is passed by the Legislative 
Assembly of the State that any allega- 
tion of criminal misconduct made by any - 
person against a person (including the 
Chief Minister or any other Minister), 
who is or has been a member of the 
Legislative Assembly, shall ‘be referred 


to the Commissioner, or where a resolu- 


tion is passed by the Legislative Council 
of the State that any allegation of cri- 
minal misconduct made by any person — 
against a person (including the Chief 
Minister or any. other Minister), who is 
or hag been a member of the Legislative 
Council, shall be réferred to the Com- 
missioner, the Government ~ shall re- 
quire the Commissioner òr- the Addi- 
tional Commissioner, as the case may be, 
to investigate the allegation of criminal 
(b) and (c)). 
allegation of 
criminal misconduct, for the purpose of 
the section, shall be. deemed to be the. 
complainant. aso. a 

11. We shall also extract S. 29 of the 
Act as it stood before it was amended 
by Tamil Nadu Act 16 of 1974 and as it 
now: stands after the amendment effect- 
ed by Tamil Nadu Act 16 of 1974; 
Before the amendment: .- l 

Section 29: “The. provisions of this Act 
shall have effect, notwithstanding any- 


=. @d, the State Government 
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thing inconsistent therewith contained in 


any other law for the time being in 
force or any custom, usage or contract 
or decree or order of a Court or other 


_ authority.” 


‘After the ART EA 

Section 29: “The provisions of this Act 
shall be in addition to, and not in dero- 
gation of, any other law for the time be- 
ing in force, and nothing contained here- 
in shall exempt any public man from 
any proceeding by way of investigation 
or otherwise which might, apart from 
this Act, be instituted against him.” 

12. C. °C, No. 27 of 1976 before the 
Special Judge arose in these circumstan- 
ces.: On the 15th of June, 1976, the Chief 
Secretary. to the Government of Tamil 


Nadu addressed a communication to the 
plated by the Procedure Code and 
¢ e e, C P y c 
Deputy Inspector General of Police, Cen- “Corruption Act, which would be the pro- 


cedure to be followed in the case of of- 


tral Bureau of Investigation, which con- 
cluded by stating that 

i “since the State Government have rea~ 
sons to believe that the persons who 
‘were responsible for the above decisions 
abused ‘their official position and acted 


z. mala fide with a view to cause the pecu- 


niary advantage to the dealers concern- 
would be 
grateful if the Central Bureau of Investi- 
gation could make a detailed investiga- 
- tion into the matter and let us know the 
results,” 

The Deputy Inspector General of Police, 
Central Bureau of Investigation, endors~ 
ed on the communication from the Chief 
Secretary: 


-` As this prima facie discloses cognis~ 
- able offences under the P. C. Act and 
related sections of LP.C., S, P. II Shri 
Ratna. Rao may register a: case, investi- 
.gate and take action according: to law.” 
And the §. P. recorded: 

| Ag the eomplaint ‘disclosed commis~ 
sion’ of an offence under S. 5 (2) read 


n with’-§,.5 (1) (d) of the Prevention of 


' Corruption Act (Act II of 1947) by off- 
cials of the Food Department, Govern- 
ment of Tamil Nadu, Madras, this F.I. R. 


-` is. registered.” 
An investigation followed and Criminal.. 
- +, Complaint No. 27 of 1976 was 
_;“A_charge-sheet has also been filed 
i the. -charge related to` offences under Sec- 

‘ tión 120-B read with S. 161, Penal Code,. 


and 


S. 5:(2) of the Corruption "Act, Ss. 420 
and 468..Penal’ Code, S. 5 (3) (a) of the 
Corruption Act,’ S.. 5 (2) read. with S. 5 
(1) (d) of the Corruption ‘Act,: S, 420 of 
the Penal Code, S. 109 read -with S. 468, 
Penal Code and. Se 468, Penal Code, 


initiated: . 


A.LR. 


13. In support of the first contention - 


formulated in paragraph 4 above, counsel 
referred in detail to the various sections 
of the State Act, the Corruption Act and 
the .Penal Code and prepared a 
statement comparing S. 3 (1) of the State 
Act with S. 161 of the Penal Code and 
S. 3 (8) of the State Act with S. 5 (1) (d) 
of the Corruption Act, This statement is 
appended to this judgment for ready re- 
ference, With the assistancé of that 
statement it was urged that S. 3 (1) of 
the State Act was in pari materia with 
S. 161 of the Penal Code and S. 3 (3) of 


the State Act was similar to S. 5 (1) (d): 


of the Corruption Act. In so far as the 
procedure prescribed for investigation 
under the State Act is ` materially dif- 
ferent from the investigation contem- 
the 


fences falling exclusively under the 
Penal Code and the Corruption Act, it 
was urged that the State Act contained 


irreconcilably inconsistent provisions re- - 


lating to investigation of the offences 
under S. 3 (1) of the State Act commit- 
ted by public men, that such irreconcil- 
ably inconsistent provisions in the State 


Act are repugnant to the provisions of 


the Central Laws and hence Art. 254 (2) 
of the Constitution was attrdcted and 
that the State Act must, therefore, pre- 
vail. Though after investigation under 
the State Act, if a prosecution is decid- 
ed upon, the prosecution must be before 
the Special Judge in view of S, 19 of 
the State Act read with S. 6 of the Cri- 
minal Law (Amendment) Act and the 
procedure for trial would be as provid- 
ed by the Procedure Code, the provisions 
for investigation under the State 
are special provisions containing special 
safeguards in favour of public men, 
which would include a Chief Minister, 
and these special provisions which confer 
special protection to the public cannot 
be denied by applying the Central Laws. 
This in substance was the argument of 
the counsel and it proceeded on’ 
basis that some at least of the offences 


“under the State Act are the same as 


those under the Corruption Act and the 
Penal Code, which, as we said; was 
sought to be made out by a comparison 
of the corresponding sections which are 
set out in the annexure. While dealing 
with this aspect, the following arguments 
were advanced. The tests to be applied 


- to find out whether the provisions of the 


SS law are repugnant to - the provi- 


the ` 


Y 


Act- 
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siong in a Central law, for the purpose 
of Art. 254 (2) of the Constitution, it 
was suggested, are different from. tke 
tests that are to be applied for the puz- 
pose of deciding the guestion whether 
there is an implied repeal of an earlier 
law by a later legislative enactment re- 
sulting from irreconcilable inconsistency. 
It was urged that the repugnancty com- 
templated by Art. 254 (2), is a repug- 
nancy between a State law and a Cem- 
tral law; whereas in ordinary cases of 
repugnancy, which may result in impli- 


_, ed repeal, the question would have arisen 


between two laws passed in successicn 
by the same Legislature. So it was con- 
tended that the tests cf “occupied fielc” 
and “complete code” are available fer 


finding out whether a State law is re- | 
pugnant to a law of Parliament for tke _ 


purpose of Art. 254 (2), whereas those 
tests may not be applicable for decidirg 
the question of implied repeal, when the 
question of a later law or statute passed 


by the same Legislature overriding an ' 


earlier statute arose We see no justifi- 
cation for laying down different tes:s 
for determining repugmancy; one for the 
purpose of Art. 254 (2) and another for 
implied repeal by a later statute. The 
teste have often been stated and relied 
on without specifying which test should 
be applied in a given circumstance. Tke 
attempt must always be to find out whe- 
ther the provisions in one law are so di=- 


ferent from another that the two laws 


cannot co-exist because of the conflict. 
If the two laws occupy different areas, 
though in the same field, or are to apply 
for different periods, or deal with di-- 
‘ferent subjects, no question of conflict 
can arise and, therefore, there will be ro 
repugnancy. It will, therefore, be often 
necessary to find out first whether a field 
has been occupied by a legislation, te 


that of a paramount Legislature such 2s. 
that of the Parliament in India or a Fe- 


derail Legislature in other Constitutions 
such as that of Canada and Australia cr 
an earlier law made by a State Legisle- 
ture. If the earlier law or the law pass- 


ed by what may be called the parz-- 
mount Legislature, as the case may ba, ` 


did not occupy the field and the later 
legislation or the one passed by tke 
State Legislature did not relate to tke 
same matter, subject or area, dealt with 
by the earlier law or the law of tke 
paramount Legislature, no repugnancy 


would arise. But without enacting laws -> 
tke ` 


for every conceivable subject in 
eld, the paramount Legislature can 
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evince an intention to occupy the entire 
field. In such case, a State Law cannot 
make any provision which would fall 
within that field, though there is-no pro- 
vision in the paramount law relating to 
the matter dealt with by the State law, 
for the paramount law, though silent’on 
a matter falling within the field, must 
be taken to have intended that no provi- 
sion is necessary for that matter and 


‘when the: State Legislature steps in and 


makes a law for that matter, it impinges 
on the paramount law by acting against. 
the intention of the paramount Legisla- 
ture. Such a result can follow when, 
without making an exhaustive code, ie, 

without making provision . for all con- 
ceivable and possible cireumstances and 
situations, a law of the paramount Le- 


“pislature provided a code and indicated 


clearly that its Act must cover the en- 
tire field. In such circumstances, any- 


. State legislation, which pertains to” the 


matters that can fall within the field 
covered by the Act of tke paramount . 


Legislature, that legislatién having evine- 
ed a clear intention to occupy the entire . . 


field, will necessarily clash with the 
paramount law and its provisions would 
become irreconcilably inconsistent with 
the provisions of the paramount law. 


14. The Supreme Court, in dealing - 
with inconsistencies arising from the 
provisions in a later enactment with - 
those in an earlier enactment passed by 
the same Legislature (in that case the 
Parliament), observed in T. S. Baliah v. 
T. S. Rangachari (AIR 1969 SC 701): 


“Before coming to the conclusion that 
there is a repeal by implication, the 
Court must be satisfied that the two en- 
actments are so inconsistent or repug- 
nant that they cannot stand together and 
the repeal of the express prior enact- 
ment must flow from necessary implica- 
tion of the language of the late, oo 
ment,” 


15. We are not in these cases con-. 
cerned with the questions arising’ from . 
the clash between.two enactments pass- 
ed by the same. Legislature. As we indi- 
cated, the test to be ` applied, even’ in. 


such cases, will be irreconcilable incon-*: ` 


sistency between the two enactments-:. 


‘Irreconcilable inconsistency can,.as . will - 


be seen from the discussions. that are to 
follow, arise, either from incompatibility 


between specific: provisions in two-enact- _- ~ 


ments that of a Paramount Legislature 
and of a State Legislature, or because 
the Act of the Paramount Legislature 


t 
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was a complete code occupying the en- 
tire field of legislation on the subject or 
because, though the paramount Legisla- 
ture did not make provisions for all the 
matters that could be provided for with- 
in the field of legislation, but clearly in- 
dicated its intention to occupy the entire 
field, and the State Legislature made 
provisions in a State enactment for mat- 
ters which would fall within the area of 
the Paramount Legislature, and thus 
provided a law for matters on which the 


Paramount Legislature evinced a clear 
intention not to have any law. These 


tests of occupying the entire field or of 
intention to occupy the entire field can 
arise even in the case of clashes between 
enactments of the same Legislature. We 
need not pursue the question of clash 
between the laws of the same Legisla- 
ture further and need not express any 
opinion thereon, because that question 
does not arise here, We shall now pro- 
ceed to discuss the question arising un- 
der Art. 254 (2) of the Constitution. We 
shall at this stage extract the whole of 


.. ~ Art, 254 of the Constitution: 


“254 (1) If any provision of a law 
made by the Legislature of a State is re- 
pugnant to any provision of a law made 
by Parliament which Parliament is com- 
petent to enact, or to any provision of an 
. existing law with respect to one of the 
matters enumerated in the Concurrent 
List, then, subject’ to the provisions of 
‘Cl, (2), the law made by Parliament, 
whether passed ‘before or after the law 
made by the Legislature of such State, 
or, as the case may be, the existing law, 
Shall prevail and the law made by the 
Legislature of the State shall, to the ex- 
tent of the reépugnancy be void. 


. (2) Where a law made by the Legisla- 
ture of a State with respect to one of 
the matters enumerated in the -Concur- 


rent List contains any provision repug-- 


nant to the provisions of.an earlier law 
made by Parliament or an existing law 
with respect to that. matter, then, the 
law, so made by the Legislature of such 
State shall, if it has been reserved for 
_ the consideration of the President and 


'. has received his assent, prevail in that. 


State: 


Provided that nothing in this clause 
shall prevent Parliament from enacting 
at any time any law with respect to the 


same matter including a law adding to, 
<7. amending, varying or repealing the law- 


so made by the Legislature of the State,” 


16. The general rule is that the law 
made by Parliament, or. the existing law, 
shall prevail in the case of repugnancy 
between such law and the law made by . 
the State Legislature, Parliament and the 
State being both competent to legislate. 
Not only is this so by virtue of Art. 254 
(1), but the State law shall, to the ex- 
tent of the repugnancy, be void. This is 
subject to Cl. (2) of Art. 254, which is in 
the nature of an excéption, Even in cases 
of repugnancy, if the law made by the 
Legislature of a State has been reserved 
for the consideration of the President 
and has received his assent, the State 


law shall prevail in that State. The ac- -> 


tual wording of Art. 254 (2) ig that the 
law of the State Legislature must -he 
with reference to one of the matters 
enumerated in the Concurrent List and 
that it contains ‘any provision repugnant 
to the provisions of an earlier law made ` 
by Parliament or an existing Jaw with 

respect to that matter’, The Article as 
such does not contemplate the whole of 
the law made by Parliament being re- 
placed by the State law, falling under 
Art. 254 (2). All that it says is that any 
provision in the State Law repugnant to 
the provisions of an earlier law made by 
Parliament or an existing law with re- - 
ference to a subject-matter enumerated 


in the Concurrent List, the State law 
shall prevail in that State. Normally 


therefore the Article will come into play 
more with reference to any specified pro- 
vision in a State law prevailing over the 
corresponding provision in a Central 
law, when the former is repugnant to 
the latter, and when the conditions of 
Art. 254 (2) are satisfied. But we do not 
think that it will be proper to confine the 
ambit of the Article merely to specific: 
provisions of the State law prevailing 
over specific provisions of the Central 
law. The State law can be a complete 
Code or may occupy an entire field by 
virtue of the specific provisions contain< 
el in that law or even by State Legisla- - 
ture evincing an intention to occupy the 


`- entire field of the subject-matter, In such 


cases, an earlier law made by Parliament 
or an existing law will be displaced. Si- 
milar questions have arisen both in 
Australia and Canada. It will be useful 
to refer to some of the aspects which 
had been dealt with at length by tbe 
Courts of Australia with reference to 
S. 109 of the : Australian Constitution. 
The Parliament of a’ State in Australia 
retains any power which it had at the 
time of federation, unless that. power by 
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the Constitution ig “exclusively vested in 
the. Parliament of the Commonwealth cr 
withdrawn from the Parliament of the 
State”, (Section 107). These powers are 
enumerated in S. 51 of. the Constitution 
and are called concurrent powers. The 
majority of the Legislative powers are 
neither exclusively vested in the Parlia- 
ment of the Commonwealth nor with- 
drawn from the Parliaments of th® 
States: There have been a number cf 
cases arising from the situation whera 
the Commonwealth and the State Laws 
on a particular subject happened to be 
inconsistent with each other, We may at 
. this stage extract S. 109 of the Austre- 
lian Constitution: 


*109. When a law of a-State is incon- 
. sistent with a law of the Commonwealta 


the latter shall prevail, and the former - 


shall, to the extent of the inconsistency, 
be invalid.” 


17. This section provides for what 5 
stated in Art. 254 (1) of the Constitution 
of India, but the principle applicable tə 
find out whether one law. will prevail 
over another for the purpose of Art. 254 
(1) and Art. 254 (2) of the - Constitution 
` must be the same, and the important as- 
pect is: are the laws inconsistent? In our 
Constitution also in matters falling under 
Art. 254 (1), when there is such inconsis- 
tency, not only will the law made. by 
Parliament prevail over the law made b7 
. the Legislature of the State to the ex- 
tent of the repugnancy, but such law 
shall be void. The Constitution has used 
the word ‘repugnancy’ both in Art, 254 
(1) and Art. 254 (2). We do not.think that 
this expression has any meaning cther 
than irreconcilable inconsistency that has 
been considered for the purpose of Sec- 
tion 109 of the Australian Constitution. 


18. In earlier days the concept of in- 
consistency centered on the occurrence 
of direct conflict between laws, that is, 
where there happened to be detailed con- 
' flicts between the provisions of the law 
made by a State and the law made by 
the Commonwealth. Where there were 
such detailed provisions in the laws mad2 
by the State and the Commonwealth, ths 
question of inconsistency would have“ to 
be decided with reference to the’ specifie 
provisions in the two enactments, and 


the question has been to find out whe. 


ther the two sets of provisions were ir- 
reconcilably inconsistent: But where th® 
Commonwealth intends its Act to be a 
complete statement of law ona gives 


subject, and a State intends its own Act. 


~ 
~ 


ful, may not be a satisfactory test, 


also to apply to that subject, there may 
be no detailed conflict because on some 
topics within the general subject-matter 
the Commonwealth has not- legislated, 
whereas the State has. Nonetheless: there - 
will be substantial inconsistency between 
the legislative intention of the Common-. 
wealth and the legislative intention of 
the State. These are cases where irres- 
pective of detailed inconsistency or in- 
compatibility the Commonwealth intends 
its own Act to be the law. In such a case 
there may be no direct conflict between 
particular laws, The Commonwealth law 
might have said “nothing about some 
situations because of a policy decision 
that they were best left unregulated by 
a statute. If that be so, when a State 
statute regulates those situations such 
regulations will be in conflict with. the 
intention of the Commonwealth: Act. 
This result was explained by- what is- 
called ‘covering the field’ test. When 
that test is satisfied, the entire State Le- 
gislation on the subject in question, .and 
not merely that part of it which has- di- 
rectly clashed with the 
law, would be invalidated. We need not 
tarry any more, except to notice cer- 
tain refinements in the concepts of obvi- 
ous inconsistency. One of such tests was 
whether it was possible to obey both laws 
at the same time. This test, though e 
an 
it was finally rejected in Clyde Engi- 
neering Co. Ltd., v. Cowburn, ((1926) 37 
CLR 466) in 1926, It may be possible to 
obey both laws and still there may be 
inconsistency and this can be illustrated 
with reference to R. v. Licensing. Court 
of Brisbane, ex parte Daniell ((1917) 28 
CLR 23). With reference to the facts of the 
case, the critical question was whether- 
voting on the local: option was compul-_ .. 
sory: If it was, obedience to both State . 
and Commonwealth law was incontest- 
ably impossible. If it was not, it-was pos- 
sible, This example illustrates the inade- 
quacy of the obedience test for, even, if. 
voting was not compulsory; the conclu- 
sion that there was therefore no incon- 
sistency between the State and Common- 
wealth laws was unsatisfactory. Eg 
19. The second refinement of the test -- 
of direct inconsistency is perhaps more. 
productive of useful results.: The judg- 
ments of Knox. C, J, and Gavan Duffy. 
J. (Clyde Engineering Co. Ltd.-v, Cow- 
burn, (1926) 37 CLR 466) rested it on this ~ 
aspect. Their. Lordships observed: 
' “Two enactments may be inconsistent 
although obedience to each of them may 


ta 


Commonwealth. «> 


- be possible without disobeying the other. 
-Statutes may do more than impose 


- duties: they may, for instance, confer 


| rights; and. one statute is inconsistent 
. with anothér when it takes away a right 
-conferred by that other, even though 
the-right be one which may be waived or 
abandoned without disobeying the sta- 
tute which conferred it.” 
“20. Collin Howard, writing on the 
- Australian Federal Constitutional* Law 
. observed: 
` "There is no doubt that many cases of 
direct or obvious inconsistency can be 
explained on this ground. The difficulties 
occasioned by applying the obedience 
test’ to the local option vote in R. v. Li- 
censing -Court of Brisbane, ex parte Da- 
niell ((1917) 28 CLR 23) are avoided. State 
law gave a right to vote which Common- 
wealth law took away. Equally in Clyde 
Engineering Co, Ltd. v. Cowburn ((1926) 
37 CLR 466) itself State law gave a right 
to be paid a week’s wages for 44 hours 
of work which Commonwealth law took 


` away, In Hume v. Palmer ((1927) 38 CLR . 
© 116) it might be said that Commonwealth 


_law‘imposed a liability to conviction and 


.- punishment which State law took away. 


In ex parte Mc Clean ((1932) 43 CLR 472) 
State law imposed a liability to punish- 
ment for breach of contract which Com- 
monwealth law took away. In Colvin v. 
Bradley Bros. Ltd, (((1957) 68 CLR 151) 
Commonwealth law gave a right to em- 
ploy women which State law took away. 
In Wenn v. Attorney General (Victoria) 


_ ((1966) 77 CLR 84) State law gave a right 
` to preference in 


employment which 
Commonwealth law took away.” . 
:. 21. But the author proceeds to point 
out. that even this explanation on the 
basis of rights is not all-embracing in 
respect of obvious inconsistencies. In 
view of the development of the ‘covering 
_ the field’ approach to inconsistency, the 
development of a satisfactory ` criterion 
of obvious or direct - inconsistency is 
probably not a matter of great import, 
` when ‘covering the field’ test can be 
satisfactorily applied. | SEN 

22. The first clear enunciation of the 


"<< principle of ‘covering the field’ test of 


‘’ inconsistency is perhaps that of Isaacs, J. 
in Clyde Engineering Co. Lid. v. Cow- 
burn ((1926) 37 CLR 466) where he ob- 
served: i bse l 

“But surely the vital question would 
be: was the second Act on its true con- 
struction intended to cover the whole 
ground..and, therefore, to supersede ` the 
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first? If it was so intended, then the in- 
consistency would consist in giving any 
operative effect at all to the first Act, be- 
cause the second was intended entirely 
to exclude it........ . 


“I£ such a position as I have postulat- 
ed be in fact established, the inconsist~ 
ency is demonstrated, not by comparison 
of detailed provisions, but by the mere 
existence of the two sets of provisions. 
Where that wholesale inconsistency does 
not occur, but the field is partly open, 
then it is necessary to enquire further 
and possibly to examine and contrast 
particular provisions, If one enactment 
makes or acts upon as lawful that which 
the other makes or acts upon as lawful, 
the two are to. that extent inconsistent. 
It ig plain that it may be quite possible 
to obey ‘both simply ‘by not doing what 
is declared by either to be unlawful and 
yet there is palpable inconsistency. In - 
the present case there is inconsistency - 
in both of the senses I have described.” 


23. We may also refer to a passage 
from the judgment of Dixon, J. in ex 
parte Mc Lean ((1932) 43 CLR 472): 


“When the Parliament of the Common- 
wealth and the Parliament of a State 
each legislate upon the same subject and 
prescribe what the rule of conduct shall 
be, they make laws whitch are inconsis- 
tent, notwithstanding that the rule of 
conduct is identical which each pre- 
scribes and S. 109 applies. That this is so 
is settled, at least when the sanctions 
they impose are diverse, Hume v. Pal- 
mer ((1927) 38 CLR 441). But the reason 
is that, by prescribing the rule to be ob- 
served, the Federal statute shows an in- 
tention to cover the subject-matter and 
provide what the law upon it shall be. 
If it appeared that the Federal’ Law was 


intended to be supplementary to or cu- 
mulative upon State law, then no incon- 
sistency would be exhibited in imposing 
the same duties or inflicting different 
penalties. The inconsistency does not lie 
in the mere co-existence of two laws 
which are susceptible of simultaneous 
obedience. It depends upon the intention 


of the paramount legislature to express 
by its enactment, completely, exhaus- 
tively or exclusively what shall-be the 
law governing the particular conduct or 
matter. to which its attention is directed. 
When a Federal statute discloses such an 
intention, it is inconsistent with it for 
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the law of a State to govern the 
conduct or matter.” 
(The emphasis is supplied by -us). 

24. It will be seen from paragraph 13 
above that two contentions have been 
raised by counsel on this aspect of the 
case. The first related to obvious incon- 
sistencies between the provisions in tae 
State Act and the Central law. The sz- 
cond one was that the State law. had 
provided a complete code in relation to 
offences under S. 3 of the State Act wich 
reference’ to ‘public men’, that the pr- 
cedure therein being different from that 
applied to offences under the Corruption 
Act and the Penal Code, namely, the pr2- 
cedure under the Criminal Proceduze 
Code, the provision in the State Act was 
repugnant to the provision in the law 
made by Parliament .and that the Stace 
Act, being a complete Code, the Stace 
law alone could be applied for offencs 
under the State law committed by pub- 
lic men. 

25. If the two laws, one made by Paz- 
liament and the other made by the 
State, covered different areas, though <n 
the same field, or different subject-ma:- 
ters, or if the offences were different, 
there is no scope for applying one or the 
other of the tests relied on by couns2l 
for the petitioner. It was not contended 
or suggested that either the Penal Code 
or the Corruption Act was an exhaustive 
Code. It is evident from the provisions 
of the Penal Code that it does nat pur- 
port to lay down all possible cases cf oi- 
fences nor are we able to gather ary 
intention on the part cf Parliament =o 
make the Corruption Act a complece 
Code or to cover the entire field. As we 
said, it was not even contended that 
either the Penal Code or the Corrupticn 
Act covered the entire field or ev-nced 
an intention to cover the entire field. 
The argument, on the other hand, was 
that the State Act, with reference to iss 
subject-matter and offences defined m 
that Act committed by public men, is 
an exhaustive Code, and therefore is re- 
pugnant to the Corruption Act and tke 
Penal Code and prevailed over those en~ 
actments because the procedure prescri2- 
ed for investigation and the punishment 
provided by that Act are different from 


same 


those for the offences under the Penal, 


Code and the Corruption - Act. though 
some at least of the offences therein are 


the same as those under the. State Act | 


26. We have already in paragraphs 6 
to 10 analysed the provisions of the Stace 


_ Commissioner can order 


. Legislative Council of the 
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Act. On a reading of the whole of that 
Act, it is evident that the Act is intend- 
ed to provide a high-power machinery 
for investigation .into allegations of ‘cri- - 
minal misconduct’? made egainst „public 
men as defined in the Act, by a member. 
of the. public. We have referred to the 
high’ status given to the Commissioner 
and the Additional Commissicner under 
the Act and the irremovability of those 
officers except on ground of misbehavi- 
our, On ceasing to hold office, they” 
should not hold any other office, either ' 


under the Government or even under 4 ~ 


private establishment and they are to be 
appointed on the recommendation of the 
Chief Justice. These are provisions which 
are intended, we consider, to provide a 
guarantee, in public interest, that . any 
allegations of corruption against public 
men, which would include such high dig- 
nitaries as Chief Ministers, will .be care- 
fully scrutinised by a very impartial 
person of high status and learning and 
experience and of the highest integrity. 


This provision is meant to ensure .that. 


highly. placed officers or authorities: ‘(who 


are public men under the State” Act) ~ 


should not interfere with any investiga- - 
tion into allegations of misconduct by 
ordinary citizens of the land. A reference >` 
to Ss. 9, 11, 16 and 25 makes the position 


clear. A person making allegations of w 2 


criminal misconduct to the Commis- ` 
sioner is called the complainant. The 
compensatory 
costs in respect of false, frivolous or 
vexatious complaints (S. 11). Tf the al- 
legations are false, frivolous or vexatious, 
the complainant can be punished (S. 16). 
Section 25 can now be noticed: . 


“25 (1) (a) Where any aileostion of 
criminal misconduct against any public 


men is or has been brought to the notice. - 
the Government ? 


of the Government, 
may, if they are satisfied that it is‘ neces- 
sary in the public interest that the.allega- ~ 
tion of criminal misconduct- should be 
investigated under. this Act, or 


(b) Where a resolution is passed by: the 
Legislative Assembly of the State thal 
any allegation of -criminal misconducé 
made by any person against’a person .. 
(including the Chief Minister or any, .: 
other Minister) who is or has ‘been a 
member of the Legislative Assembly. 
shall be referred to the , Commissioner, 
the Government shall, or 


(ec) Where a resolution is passed by the 
State, that 
any allegation of criminal misconduct 
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made by any person against a person (in- 
cluding the Chief Minister or any other 
Minister) who is or has been a member 
of the Legislative Council, shall be re- 
ferred to Commissioner, the Government 
shall, - 

by order in writing, require the Com- 
missioner or Additional Commissioner, 


as the case may be, to investigate the 
allegation of criminal misconduct, and 


notwithstanding anything contained in 
this Act, the Commissioner or Additional 
Commissioner shall comply with such 
‘order. 


(2) For the purposes of this Act, the 


person who made the allegation of cri- 


minal misconduct, referred to in sub- 
s. (1) shall be deemed to be the com- 
plainant,” 


27. In order that this section may be 
attracted, there must be a person who 
makes the allegation of criminal miscon- 
duct. When,.in pursuance of allegations, 
resolutions are.passed by the Legislative 
Assembly or the -Legislative Council fall- 
- ing under Cis. (b).and (c) of S. 25 (1), 
- the Government have no option, but to 
' refer such allegation for investigation to 
` the Commissioner or Additional Com- 


missioner, as the case may be. When 
allegations of misconduct come to ‘the 


notice of the Government under Cl, (a) 
of S. 25 (1), it has a discretion either to 
- refer the matter to the Commissioner or 


not refer the matter to the Commission- . 


er. Two aspects have to be emphasised 
at this stage. There must be a person 
making the allegation of criminal mis- 
conduct for the application of Cl. (a), 
(b) or (c) of S. 25 (1), and such a person 
is liable to be proceeded against’ under 
S. 11 or S. 16 as the case may be, if the 
complaint turns out to be false, frivol- 
ous or vexatious. The other aspect 1s 
that the Government ag such by itself 


~- is not obliged by S. 25 (1) (a) to take any 


steps under the Act, When all the rele- 
vant provisions of the Act are read to- 
gether, it appears to be clear that the 
provisions in the State Act are intended 
to be supplementary to or cumulative 
upon .the.Central laws. This aspect has 


— : been referred to by Dixon, J. in ex parte 


. Me Lean ((1932) 43 CLR 472) and - the 
‘passage has already been extracted, As we 
indicated earlier, the provisions of the Act 
are meant to enable the general public 
to make allegations of misconduct with 
the assurance that those allegations 
would be seriously and thoroughly in- 
vestigated, It was argued that the high 


. a salutary provision. 


. Submissions made by counsel for 


office in the post of Commissioner has 
been created for the protection of public 
men holding important positions such as 
that of a Chief Minister. We do not think 
that the Act is meant so much for the 
protection of persons holding high office, 
as -to ensure a satisfactory procedure to 


enable the public to come forward, if 


they are dissatisfied with the functioning 
of high authorities, in that they were 
committing criminal misconduct. This is 
It is intended in 
public interest, and for enabling any 
citizen to make allegations of criminal 
misconduct against any high authority 
if there are reasons for that and eñsur- 
ing that such allegations would be 
vestigated by a high authority of unques- 
tionable integrity. Such a right confer- 
red on a citizen is capable of misuse. So 
incidentally the Act provides for res- 
training false, frivolous or vexatious 
complaints, This is a necessary provision 
of limitation which is meant as deter- 
rent against frivolous complaints. When 
the flood-gates are opened enabling any 
one to make any allegation against any 
public man, high or low some restraining 
force-is necessary to prevent the Com- 
missioner being inundated by a flood of 
complaints. But this restraint is not the 
essence of the Act, As we see it, the Act 
is intended te give an assurance to thej 
general public that there is a satisfac- 
tory machinery for looking into their 
complaints regarding the criminal mis- 
conduct committed by public men parti- 
cularly of high status. To say that the 
Act is meant for the protection of the 
public men is to misunderstand the 
scope, effect and the purpose of the Art 
the 
petitioner that the main purpose of the 
Act is the protection of the public men} 
cannot be accepted. The provisions in 
the State Act are enabling provisions 
and are certainly supplementary to and 
cumulative upon the Central laws and 
from such provisions no inconsistency 
can be spelt out, because there can be 
different types of investigations under 
the Central Act and under the State Act, 
or because different penalties are provid- 
ed by the State Act and ‘the Central 
Laws, 


28. We must again emphasise one 
aspect to which we have already advert- 
ed, at the risk of repetition. The —provi- 
sion in S. 25 (1) (a) does not compel the 


‘Government to take action under the Act 


and refer the matter to the Commission- 


in-i 


fy 


. er. The- contention, therefore, that 


at er s 
; 
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the 
Government, if it. came across facts cr 
material,- which indicated that a criminal 
miscondiict had. been committed by- -a 


‘public man, -must proceed’ to refer. tke . 


matter to the Commissioner for invest-- 


gation, does not seem to be a sourid ‘ona. 


The Government as such cannot be .said 
to be a. person: at any: rate, there is no- 


thing- to indicate that the Government is- 


obliged to act under S. 25 (1)-(a) of the 
State Act. For that matter, we do net 
see any restriction:on the right .of © 
individual person either to complain = =o 
the --Commissioner. under the State Act 
or file a complaint before the appropri- 
ate Court for offences under . the Stace 


‘{Aet or under the Corruption Act or un- 
sate Act ard 


der the Penal Code...The 
the Central Law can co-exist.and.we are 
therefore not 
sistency, 


29. If this be the correct position, a 
minute examination of the offences und2r 
the Penal Code and the Corruption Act 
on the one hand, and the State Act cn 
the other, is unnecessary. : 


30. Even if we analyse the ingredi- 
ents of the offences created under S, 3 of 
the State Act and compare them with the 
offences under S. 5 (1) of the Corrupticn 
Act and 5. 161 of the Penal Code, it is 
clear that the offences are not the sam2. 
The status and character of the perscn 
who commits the offence is also an im- 
gredient of the offence. The person com- 
mitting an offence under S, 3 of the Stace 
Act must be a ‘public man’ as defined in 
that Act, while the person committir.g 
an offence under the Central Laws must 
be a‘‘public servant’ as defined in S. Sl 
of the Penal Code. The State Act makes 
a distinction between ‘public servants’, 
‘Government servants’ and ‘public mer’. 
The expression ‘public servant’ defined 
in S. 21 of the Penal Code, which ap- 
plies for the purpose of the Corrupti 
Act as well, will not cover ‘public men’ 
as defined in the State Act, The status of 
the persons who would fall for conside- 
ration under the State Act and those who 
would fall under the Central Laws is 
therefore different. The offences created 
by the State Act on the one hand, ard 
those under S. 5 (1) of the Corrupticn 
Act and S. 161 of the Penal Code, on tke 
other, are therefore not identical. In such 
circumstances, there can be no repug- 
nancy. This is so,’ notwithstanding the 
fact that there may be a-common area, 
in that there may be public - servanis 
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able to discern any incon--. 
ee ' . _ there can be no ‘question of the 


who are also public men. The. existence 
or otherwisé of repugnancy cannot be 


determined on-‘the “basis that in a parti- 


cular case the person ‘committing the 
offence may fall within the scope of the — 
‘definition of the term ‘public man’ 


der the definition of the expression ‘pub- 
lic servant’-ag contained in S. 21 of the 
Penal Code. Repugnancy: has to be con- . 
sidered with reference to the ingredients 
of the offence created by the statutes 
and so long ag there isi no identity of the 
ingredients, the offences have to be held 
to be different and separate, and in such 
cases there can: be no repugnancy. The 


offences under’S, 3 of the State Act are, 


we consider, distinct and separate and 
are of different import from those under 
the Corruption Act and the Penal Code. 
If the offences are distinct and separate, 
State 
-Act displacing the Central Laws. -This 
Principle thas been accepted by the Sup- 
reme Court in Om Prakash v. State of 
U. P. (AIR 1957 SC 458). The Court came ` 
to the conclusion that the offence under 
S. 5 (1) (c) of the Corruption Act is dif- 
ferent and separate. from that under 
S. 409 of the Penal Code. This conclusion 
was reached by analysing the ingredients 
of the offences under S, 5 (1) (c) of the 
Corruption Act and S. 409 of the Penal 


_ Code. After analysing the ingredients of 


the sections, it was held that the ingre- 
dients were not the same. The offences 
are different and there could therefore 
be no repugnancy or inconsistency by 
which the later enactment would over- 
ride the provisions of any other enact- 
ment. No doubt, the question there relat- 
ed to two Acts of the Parliament and 
the problem that might arise under the 
provisions of a State law, different from 
the provisions of the law made earlier 
by, Parliament did not arise in that case. 
But, as far as the principle of inconsist- 
ency ig concerned, the same rule must 
apply in both the cases. We have al- 
ready observed that repugnancy with re- 
ference to Art. 254 (2) of the Constitution 
must be understood as irreconcilable in- 
consistency. If the decision in Om Pra- 
kash v. State of U, P. (AIR 1957 SC 458) 
is read with the decision in Dalpat Singh | 
v. State of Rajasthan (AIR 1969 SC 17), 
there can be no doubt that the offences 
under S. 3 of the State Act are distinct 
and separate and of a different import 
from those under the Central laws con- 
tained in the Corruption Act and the 
Penal Code. In analysing the ingredients 


as - 
- contained in the State Act and also un- 
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of the offencés dealt with: in Dalpat Singh 
v. State of Rajasthan (AIR 1969 SC 17 at 
p. 22) Hegde, J., referred to the status of 
the person ‘committing the- offence as ; a 
‘public servant’ as being ‘the first ingre- 
. dient of the offence dealt with in ` that 
judgment. It is evident therefore. that, if 
the offences under the State Act related 
to a person of a different status | from 
‘public servants’, dealt. with by the Cor- 
ruption Act and the. Penal Code, there 
can be no question of repugnancy aris- 
ing. A glance at the definition. of the 
term ‘public man’ under the State Act 
and a comparison of that definition with 
the definition of the term ‘public ser- 
vant’ under S. 21 (12) of the Penal Code, 
which definition would apply to the Cor- 
ruption Act as well, clearly indicates 
that ‘public man’ is different from 
a ‘public servant’. In fact, the State 
Act, as has already been mentioned, 
makes a distinction between .‘public ser- 
vants’, ‘public man’ and “Government 
servants’. For this reason also we are of 
the view that there can be no question 
of clash between the State Act and the 
Central laws and Art. 254 (2) of the Con 
stitution is not attracted. 


31. In any view of the matter, there- 
fore, we are unable to accept the con- 
tention that Art. 254 (2) of the Consti- 
tution has been attracted so as to nullify 
the Central laws and make the State law 
alone applicable to offences under that 
law committed by public men. 


32. During the course of the argu- 
ments reference was made to S. 29 of the 
State Act, as It stood before and after 
the amendment, We have already ex- 
tracted this section, as it stood before 
and after its amendment. For the pur- 
pose of Art. 254 (2) of the Constitution 
and by the vigour of that provision and 
for the Article to be attracted there must 
be a law made by the Legislature of a 
State which containg provisions repug- 
nant to the provisions of an earlier law 
made by Parliament or an existing law. 
The State Legislature, without enacting 
laws which are repugnant to laws made 
by Parliament or an existing law, can- 
not by enacting merely a section such 2s 
S. 29 of the State Act provide that the 
State law alone would apply. So, S. 29 
of the State Act, even as it stood before 
its amendment, cannot be assigned the 
meaning attributed to it by counsel for 
the petitioner that the section has the 
effect of superseding the Central] laws. 
Section 29 as it stood can only mean 


that, when action is. taken under’ the 
State Act, the procedure under the: State 
Act will have- ‘to. be: followed, - -rietwith- 
Standing anything inconsistent :therewith 
contained in any-other law for the time 
being in force or any’ custom, usage or 
contract or decree or order of a Court or 
other authority. This only means that; 
if a person had made a complaint be- 
fore the Commissioner, the Commission- 
er will have to investigate the matter as 
envisaged by the provisions in the State | 
Act and not follow any other procedure. 
In this view, it is unnecessary 370 :consi- 
der the elaborate arguments advanced 
by. counsel that S. 29 of the Act had not 


“become law before it was sought: to be 


amended or even the effect of the am- 
endment. The wording of the section as 
tt stood: before the amendment did not 


make the State law exclusively applic- 
able. If the amended provision :s that 
which should be considered it is quite 


clear that by the wording of that section 
no intention at all is expressed by the 
State Legislature to override the Cen- 
tral laws. . 


33. In the light of the above discus- 
sions, we need not refer to the numer- 
ous decisions cited at the Bar on various 
other aspects. For the real question aris- 
ing in the case, we do not consider them 
to be important or even of assistance. 


34. In the view of that we have taken, 
there is no question of Art. 14 of | the 
Constitution being violated. We think 
that the principle of the decision of the 
Supreme Court in T. S. Baliah v. T. S. 
Rangachari, Income-tax Officer (AIR 
1969 SC 701) will be applicable. With re- 
ference to S. 177 of the Penal Code and 
S. 52 of the Income-tax Act, 1922, and 
the choice of prosecution for submitting 
false statements in verification of income- 
tax returns, the Supreme Court observed 
that such a choice was not violative of 
Art. 14 of the Constitution on the ground 
that arbitrary or unguided Ciscretion 
was vested in the Income-tax Officen 
The Supreme Court said: 


“The offence provided for in S. 52 of 
1922 Act is an offence specially constitut- 
ed and the prosecution for that offence 
requires the sanction of the Inspecting 
Assistant Commissioner. No prosecution 
also can take place, if penalty nas been 
imposed under S. 28 of the 1922 Act. 
The institution of a complaint under 
S. 52 of the 1922 Act is therefore circum- 
scribed by sufficient safeguards and we 
do not- consider that there ig any viola< 
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tion of the guarantee. cece a l4 əf 
the Constitution.” ° afoot 


: 35. “It-is not as: though. any” complaint 
made under the!State Act ‘should. alwa7s 
result in a prosecution. In fact, the Com- 
missioner or -Additional Commissioner, as 
the case may be, will have to investigate, 
first preliminarily, and afterwards final-y 
and decide whether there is a, case to go 
for prosecution, - The.. serutiny ` by the 
Commissioner .or Additional Commis- 
sioner, as the case may be, is a closure 
scrutiny perhaps than the scrutiny by 
the Government for granting sancticn 
for prosecution under S. 197 of the Cri. 
P. C., and we have already held that the 
offences under the State Act are sepa- 
rate and distinct offences. There can, 
therefore, be no question of discrimina- 
tion under Art. 14 of the Constitution. 


36. The only other point remaining $0 
be considered in this case is whether 
the charges levelled against the pe- 
tioner are prima facie sustainable. It was 
contended that for charging any person 
under the provisions of the Penal Code 
and the Corruption Act, it has to be 
established that he is a ‘public servant’. 
Thiru Venugopal, counsel for the peti- 
tioner, strenuously contended that the 
petitioner is not a public servant. He 
invited our attention to the definition in 
S. 21 (12) of the Penal Code and argued 
at length that the first limb of the sez- 
tion dealing with a ‘person in the servize 
or pay’ of ‘the Government will not 
apply to a Chief Minister. It was his sub- 
mission that by no stretch of imagina- 
tion can it be said that the Chief Minis- 
ter is a person ‘in the service or pay’ of 
the Government. The argument was that 
what is meant by the expression ‘in tne 
service or pay of the Government’ is 
that there should be a relationship of 
master and servant. A number of deci- 
sions in support of this argument were 
cited before us and it was contended 
that it is too well-established a prinei- 
ple and beyond controversy that, if the 
master and servant relationship is not in 
existence, there could be no question of 
the person being a public servant. Ana- 
tysing the ingredients which have to De 
established for position an employer- 
€mployee relationship, it was emphasised 
that there must be (i) choice or selection; 
(ii) control over the manner of discharge 
of duties; (iii) power to take disciplinary 
action, including dismissal; and (v) pay- 
ment of remuneration. It was urged that 
in the matter of appointment of a Chi=f 


Government no contractual 
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Minister,. there. -was no -question. of choice 
or selection in the..appointing authority, 
that there was no ‘control over the man- 
ner: of. discharge of his duties and that 
there could. be no disciplinary action or ’ 
dismissal. It was also urged- that be- 
tween the elected representative and the 
i . relationship 
existed and that. the rights and duties of 
the Chief Minister are those provided 
for -under. the Constitution (Arts.* 163 to 
167), Further, when reliance was placed 
by. the Additional Solicitor-General. ap- 
pearing on behalf of the Central Gov- 
ernment ‘on the latter limb of S. 21 (12) 
(a) of the Penal Code and it was urged 
that it was enough if a person perform- 
ed any public duty on receipt of fees or 
commission, that the Chief Minister was 
certainly discharging public duties and 
that he was being paid fees or commis- 
sion counsel for the petitioner 
urged that fees or commission was dif- 
ferent from remuneration and that the 
Chief Minister could not be said to be 
in receipt of any fees or commission. 


3%. We think that the matter is con- 
cluded by the decision of the Supreme 
Court in Dattatraya Narayan Patil v. 
State of Maharashtra (AIR 1975 SC 1685). 
In paragraph 8 of the judgment in that 
case, it is observed as follows:— 


“Under the orders of the Government, 
therefore, its officers including the Min- 
ister of the District were to carry out 
certain public duties in connection with 
the reviewing of the working of Zilla 
Parishads and Panchayat Samitis which, 
of course, were constituted under the 
statutes. The Minister, a public servant, 
was to be the Chairman of the Commit- 
tee. The Divisional Commis ioner was to 
be the convener of the meeting. The De- 
puty Commissioner (Development) of 
the Division concerned was to act as the, 
Secretary. They were all public servants. 
Is it possible to take the view that the 
Divisional Commissioner or the Deputy 
Commissioner, while performing the 
functions aforesaid under orders of the 
Government conveyed in the circular 
dated 5-8-1964 were performing any pri- 
vate functions and not public duty? Ob- 
viously it was a part of the public duty 
assigned to them by the Government. 
The duty assigned to a public servant by 
his master, be it under a statute or by 
an executive order, will assume the 
character of public duty, provided the 
duty assigned is not illegal or against 


public policy. Will it make any dif- 
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ference in the case of a Minister? In our 
_ judgment, not. The Minister is a publie 
` servant — not disputed.: In accordance 
with the .instructions issued by the Gov- 


ernment he was to preside over the meet~ 


ings of the advisory committee. He was 
doing so as a Minister and in execution 


and in discharge of his a as lene 
public servant.” E 

38. Counsel for the petitioner, . how- 
ever, contended that the decision was- 


based om- a concession made by counsel, 
He emphasised the words “The Minister 
is a public servant — not disputed,” in 
the portion of the judgment we have just 
now extracted, and we were. reminded 
that a decision based on a concession 
cannot form a binding precedent, We 
need not consider this aspect, because, a 
reading of the passage from the decision 
of the Supreme Court which we have 
extracted above clearly shows that the 
Court had come to the conclusion that 
the person concerned was a public ser- 
vant and that conclusion was not based 
on any concession by counsel. After hav- 
ing come to that conclusion, the Court 
also referred to the concession made by 
counsel, This decision of the Supreme 
Court is binding on us and we do not 
think that we should or are entitled . to 
labour the point and came to a different 
conclusion. 


38. A reference to S. 199 (2) of the 
Code of Criminal Procedure also indi- 
cates that the Procedure Code has treat- 
ed a Minister as a public servant, ‘for 
reference is made to the President, Vice- 
President, Governor of a State, the Ad- 
ministrator of a Union Territory or a 
Minister of the Union or of a State or 
of a Union Territory, and then follow 
the words ‘or any other public servant 
employed in connection with the affairs 
of the Union or of a State’. This neces- 
sarily implies that the persons mention- 
ed earlier are public servants; and there 
can be no doubt that the Chief Minister 
[is a person performing public duties. 
iWe, therefore, negative the contention 
that the Chief Minister is not a public 
iservant, 

40. In the result we dismiss these 


petitions. 
Petitions dismissed. 
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M. C. Manickam, Appellant v, V. SM, 
ii Chettiar eno others, Respon~ 
ents, 


S5. A. No. 1353 of 1971 and Cross-Ob=. 
jection of 2nd Respondent, D/- 10-8-1977; 
(A) Civil P. C. (1908), S. 109 — Suit 
for dissolution of partnership and at- 
counts— Finding in respect- of cebits re- 
garding payment of income-tax and find- 
ing in respect of quantum of profit earn- 
ed from particular business carried on 
with funds of the firm — They being 
findings of fact, held, there was no scope 
for interference in second ‘appeal, 
(Paras 6 and 7} 
(E) Civil P. C. (1908), O. 20, R. 15 — 
Partnership Act (1832), S. 46 — Firm 
carrying on business outside India — 
Suit for dissolution of partnership and 
accounts — Determination of foreign 
exchange rate — Relevant date 


Where the business of the partnership 
firm carrying on business in [Indonesia 
had been closed in 1948 and by zhat time 
all the assets had been realised and there 
were only certain differences between 
the parties as to the amount due inter se 
to be decided, it was held,-in the suit 
for dissolution of partnership and ac- 
counts, that the relevant date on which 
the exchange rate between the Indone~ 
sian currency and the Indian currency 
had to be worked out was 31-12-1948 the 
date on which the accounts had been 
closed and the business wound up. It 
was not correct to say that onky when 
the Commissioner, appointed ‘by the 
court, determined the rights of the par- 
ties, winding up terminated anc there- 
fore that was the relevant date. (1920) 2 
KB 704 and AIR 1929 Mad 627, Rel. on. 

(Para 9) 

(C) Civil P. C. (1908), O. 20, B. 15 and 
QO. 26, R. 11 — Suit for dissolution of 
partnership and accounts — Appointment 
of Commissioner — Commissianer’s fee 
— Direction that entire Commrissioner’s 
fee to be borme by second defendant, 
held, not proper — 11/16 share fee had 
to be borne by plaintiff, first and third 
defendants who were L. Rs, of the part- 
ner who had 11 annas share — Second 
defendant who had five annas share was 
beund to bear only 5/16 of fee 
. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1929 Mad 627 . 9 
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(1920) 2 KB 704 - 9 

R. Nedarasabapathy, 
S. Varadarajulu Naidu and: N, Vanchi- 
nathan, for Respondent. ~~ So qw 

JUDGMENT:— The appėal - and’ the 
cross-objections are against the final de- 
cree in.a suit for dissolution of .partné-- 
ship and taking of accounts, The päri- 
nership business was carried’ on in’ a 
town in Indonesia under the name ard 
style of M. C Firm. Chinniah Chetti, 
whose adopted son has. filed the suit, hed 


an_1l1 anna share in the said business. 


The first defendant in the suit is the 
widow of the said Chinniah Chetti. The 
third defendant is the daughter-in-law 
of Chinniah Chetti and the first defen- 
dant through another pre-deceased 
adopted son. The second defendant Sive- 
lingam Chetti had a 5 anna share m 
the said firm. i i 
, 2. The plaintiffs suit for dissoluticn 
of the. partnership and for taking of ac- 
counts was filed on 29-6-1950. The se- 
cond defendant raised various conter- 
tions, one such contention being that tke 
accounts of the firm had been settled 
and that there was no case for dissolt- 
tion of the firm and taking of accounts. 
It is common ground that the business 
of the firm had come to an end even m 
1948, But, according to the plaintiff, 


there was no final settlement of account... 


It was also his case that the funds of tke 
suit firm (M. C. firm) had been diverted 
to another firm called V. S. V. firm 
which was run as a partnership -between 
the second defendant and others. 
prayer was that the profits from the said 
firm should also be brought in on tke 
ground that only from out of the moneys 
diverted. from M. C, firm the business: cf 
V. S. V. firm was carried on. 

3. The preliminary decree in the suil, 
as modified by this court an appeal, <:s 
one for dissolution of the partnership 
firm, viz, the said M. C firm, and tak 
ing of accounts inclusive of the profits 
from V. S. V. firm. This court also held 
in favour of the plaintiff on the question 
whether the moneys had been further 
diverted to certain other firms. The dE- 
cision of this court was that in respect 
of such moneys that were found to have 
been so diverted to other firms, the se- 
cond defendant should be directed to 
bring back the amount with interest. 

4. In pursuance of the preliminary 
decree, a Commissioner appointed by tke 
court ‘below went into the accounts and 
submitted his report. The trial court 


-for Appellant; 


second. defendant: shall pay 
- 6,612.80. Gs (Indonesian 


. this decree, the plaintiff has filed 


Tke 


_ passed -a final decree. The plaintiff and 


the second defendant were not satisfied 
with -the final decree passed by the trial 
court and both filed appeals against the 
same. The first appellate court, on a re- 
view of. the entire matter, held that the 
in India 
currency) and 
costs thereon inclusive of the Commis- 
sioneér’s fee, with interest on the decree 
amount at six per cent. per annum. from 
6-1-1961 till date of payment. As against 
this 
second appeal. The second defendant has 
filed the. cross-objéctions. 

a. As far as the appeal by the plain- 
tiff is concerned, four points were rais- 
ed. The first.point was that as per the 
direction of the -modified ‘preliminary 
decree granted by this court, the second 
defendant’ was bound to bring in even 
the profits earned in a third firm called 
K. R. S. V. L. firm and not merely money 
diverted -from the suit firm with interest 
thereon. This contention has not been 
countenanced by the courts below, quite 
rightly, This court, while modifying the 
preliminary decree, has. stated that the 
second defendant was liable to account 
only for the profits of the M. 
C. firm and V. S. V. firm and 
not in respect of the profits of any 
other firm, All that was said was that 
the money divested from the suit firm 
should be brought back with interest and 
that has been done. Therefore, the plain- 
tiff cannot have any case on that point. 


6. The second point raised is that in 
the accounts there are certain debits re-: 
garding the payment of income-tax and 
that those debits have not been properly 
entered. The courts below have negativ- 
ed the contention of the plaintiff in this 
regard. The finding is one of fact and 
there is no scope for interference. 

7. The third contention is in respect 
of what is called the Thocko ‘business 
carried on by the second defendant with 
the funds of the firm, The courts have 
found a particular amount as the profit 
earned by the said Thacko business. The 
contention of the plaintiff is that only 
the profits from the business carried on 
for 33 days have been accounted for and 
that the further amounts have not been 
accounted, This has also been considered 
‘by the courts below and negatived. Be- 
ing a question of fact, there is no scope 
for interference on this. point either. 

8. The only other point raised on be- 
half of the plaintiff is regarding the re- 
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Jevant date on which the exchange rate 
between the Indonesian - currency and 
the Indian currency is to:be- worked out. 
According: to the plaintiff, the exchange 
rate should be as om 31-12-1948, the date 
on which the accounts had been -closed 
and the business wound up. But, accord- 
ing to the second defendant, the ex- 
change rate should be as on the: date on 
which the Commissioner appointed by 
the trial Court ascertained the amount 
due from one party to the other. 

9. In Di Ferdinando v, Simon, Smits 
and Co., 1920-2 KB 704, it has been held 
that in arriving at the proper equivalent, 
the rate of exchange prevailing between 
the two countries when the liability 
arose and not that prevailing at the date 
ef the judgment. should be adopted. 
This has beem followed in Muthiah 
Chetty v. Veerappa Chetti, AIR 1929 Mad 
627. But, the contention on behalf of the 
second defendant is that the decision of 
the English Court is in the case of a 
breach of contract. and that. in the pre- 
sent case, which is one for dissolution of 
partnership and taking of accounts, the 
relevant date for determining the ex- 
change rate is the date of winding up of 
the firm as contemplated in S. 46 of the 
Indian. Partnership Act. It. is stated that 
only when. the Commissioner determines 
the rights of parties winding up termi- 
mated and therefore that is tne relevant 
date, In. this connection, eertain observa- 
tions of this court. in the case referred to 
above are relied on, At page 632, columns 
kL and 2, this court observed— 

“The: plaintiffs share was certainly as- 
certainable by 6th December 1920 when 
the winding up was completed and the 
accounts were ready according to defen- 
dant 1’s- own statement and if the plain- 
tiff was willing to accept the amount he 
could have taken the amount that might 
be ascertained as the proper amount due 
on that. date. It is true that this need not 
be the amount which the defendants 
were willing to offer. But still the asseis 
of the partnership may be held te have 
crystallised on that date and the only 
question remaining for the court would 
be tọ decide the difference between the 
parties. It is impossible to accept any 
date earlier than 6th December, 1920, 
because the winding up was not com- 
pleted, and not until after the partner- 
ship assets are all realised, and convert- 
ed into money can the share of a part- 
ner be settled: Vide Lindley p. 427.” 

I am quite clear that the winding up 
referred to in the above passage is not 


M. C. Manickam'v. Sivalingam Chettiar (Ramaswami. J.) ` 


A.LR. 


the one as contended for by the learned 
counsel for the second defendant: It is 
to ‘be noted that in the reported case. the 
suit for dissolution of partnership. .and 
taking of accounts had been. filed only 
on 20-1-1922. However, the ccurt held 
that the business had been. wound up 
even on 6-12-1920, because of the facts 
and circumstances of that ease. There- 
fore, it is not right that the winding up 
of the business referred to-in that judg- 
ment can possibly take place only after 
the Commissioner ascertained the figures. 
after going through the accounts, The 
facts and circumstances of the present 
case are almost similar to those in the 
reported case. Here also it is the admit- 
ted fact that the business of the partner- 
ship firm had been closed in 1943 and by 
that time all the assets had been realised. 
In the accounts the amounts dte to the 
respective partners had also been struck. 
The case of the second defendant had 
been that there had been a final settle- 
ment of account even in 1948 and that 
therefore the suit for dissolution of part- 
nership and taking of accounts did not 
lie. This case of the second defendant 
was, however, not accepted by che court 
while passing the preliminary decree. 
Even so, the fact remains that the busi- 
ness had in fact been wound ur and the 
assets of the firm had been realised. As 
in the reported case, in the present case 
also, there were only certain differences 
between the parties, as to the amount 
due inter se to be decided. Under those 
circumstances, I am of the view that the 
relevant date for purposes of the ex- 
change is 31-12-1948. To this extent the 
appeal has to be allowed, 


10. Coming to the  cross-objections, 
only two points are pressed. No. 1 is 
that the total amount of 6612.8€ Gs (In- 
donesian currency) does not  ~epresent 
the principal amount,. but principal and 
interest; that the principal was only 
4092.80 Gs. and that therefore the court 
was not right in directing the payment 
of interest at 6 per cent. per annum over 
the entire 6000 odd Gs. This contention 

is well founded. It is not dispuzed that 
the principal amount is only 4032-80 Gs. 
Therefore, the second defendant would 
‘be liable to pay interest at 6 per cent. 
per annum only on 4092.80 Gs, from 6-1- 
1961, the date of the final decree, till - 
date of payment. 


41. The second point is that the court 
below ought not to have directed the 
entire Commissionér’s fee to be borne 


va 


Ay 


‘seen, the first. appellate . 
the second. defendant to- pay .the .plain-' 
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by the second. defendant.-. As. already 
court. directed 


tiffs. costs -inclusive of the: Commis- 
sioner’s fee. It. must be remembered that 
the plaintiff. the first defendant‘ and tke 


third defendant who are the ` legal: re- 


presentatives of .:Chinniah - Chetti, tke 
11 annas sharer, would have .to bear 


11/16 share of the Commissioner’s fe3.~ 


The second defendant.as a 5 anra 
sharer is bound to. bear only 5/16.of tke 
Commissioner’s fee.. The decree of. .the 
first appellate court has to be’. modified 
in this respect also. . 


12. .The result is that, the second ap- 


peal and the memorandum: of cross-ob- | 


jections are partly allowed as. indicated 
above. I direct the parties to bear the-r 
respective costs in this court. 

oO Order. accordingly. 
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_P. Ethirajammal, Appellant v. N. Has- 
san Kanoo, Respondent. . . . 

Second Appeal No. 1565 of 1976,. D¥- 
10-8-1977. i; | 
' T. N. Buildings (Lease and Rent Cor- 
trol) Act: (18. of 1960), Ss. 10 & 36 — 
Suit for possession in respect of exempt- 
ed premises — Amending Act 23 of 1973 
during pendency taking away the ex- 
emption prospectively — Duty of couct 
to consider change in substantive law 
while passing decree. a ce 

When the suit for possession was filed 
against the ‘tenant the building. in ques- 
tion was exempt from the provisions of 
the Act. During pendency of the sui, 
however, the Act was amended by Act 
23 of 1973 and the exemption had been 
taken away. i f 

Held that the first appellate court was 
right in modifying the decree of tke 
trial Court for possession and incorpo- 
rating a clause that the decree was sub- 
ject to the provisions of the Act. 

= (Paras 10, 12) 

‘Taking the provisions of the Amend- 
ing Act only prospectively, the fact re- 
mained, on the date when the trial couct 
had to give a decision, the building came 
within the provisions of the Act and it 
was not exempt from the Act. The Court 
had to apply the substantive law as it 
stood when the’ case came up for déc~ 
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‘that was in force on 


sion, The mere fact: that the law was: dif- 
ferent when the suit had ‘been instituted 
did ńñot -mean .that-. the -court sould 
ignore the. change of law. It could: mot 
give relief to the :parties as per the law 
‘ithe date of the 
plaint: By.‘applying'the Actas amended 
by Act 23 of 1973 which was undoulbted- 
lyin. force on the date when the trial 
Court rendered its decision, surely «the 
court was not giving any. retnospective 
effect to- the: amendment. -It only: admin- 
istered ‘the Jaw as it stood on the date 


. on which ‘the decision was rendered, 


4C: R. P. No. 750 of 1974 (Mad), Rel, on. 
ve Joy. T Brin Vs eee (Para 7) 
The civil court’s jurisdiction was mot 
ousted even in respect of buildings gov- 
erned by the provisions ` of the Act. 
Therefore, from the mere fact that there 
Was no provision’ in the Amending Act 
for ‘the abatement of ‘pending proceed- 
ings, it could not be concluded that the 
court in which the suit was pending was 
to ignore the amendment and ‘pass a de- 
cree according. to the law which was in 
force on the date when the suit was fl- 
ed. There was no provision for abate- 
ment for the simple reason that even 
after the amendment, the Civil- Court 
continued. to have. jurisdiction and the 
suit or.the appeal as the case might be 
could ibe proceeded, with. Only thing was 
that the amendment could not be ignor- 
ed while passing the decree. There was 
no vested right in a party to cling to a 
decision which: ‘had necessarily. to be 
varied due to the change effected in the 
substantive law though the change 
might be prospective and not retrospec- 
five. AIR.1941 FC 5 and ATR 1950 Mad 
321, Foll; 1974-1 Mad Lg SN) 16: 1976- 
‘2 Mad LJ 491; 1976-1. Mad LJ 435: 1977-1 - 
Mad LJ 25 and 1977-1 Mad LJ 425, Dis 


tinguished, ‘(Para 9) 
Cases Referred: Chronological Paras 
(1977) 1 Mad LJ 25 11 
(1977) 1 Mad LJ 425° 11 
(1976) 1 Mad LJ 435 : 11 
(1976) 2 Mad LJ 491 ` 9 
(1974) 1 Mad LJ (SN) 16 9 
(1974) C. R.. P, No. 750 of 1974 (Mad) 7 
(1973) A. S. No. 518 of 1973 (Mad) 9 
AIR 1950 Mad 321 8 
AIR 1941 FC 5 8 


©. Radhakrishnan and M. Devandran, 
for Appellant; A. Subramania Iyer, for 
Respondent. 


JUDGMENT:— This second > appeal 
arises out of a ‘suit in ejectment. . The 
legal representative of. the plaintiff- 


. premises is 


ps 
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- landlord is the appellant before me. The 
_. door No. 36 Muthumari 
Chetti St., Mannady, Madras, which the 
respondent in this appeal (hereinafter 
referred to: as the tenant). had taken on 
lease on a monthly rent of Rs. 700. Ac- 
cording to the landlord. (plaintiff) the 
building had been. put up in the year 
1965 and therefore the same was exempt 
under S. 30 (1) of the Tamil Nadu Build- 
` ings (Lease and Rent Control). Act, Act 
18 of 1960. (hereinafter. referred. to. as 
the Act). as it then stood, It may be noted 
that under the above provision, any 
building 
mencement of the Act was exempt -from 
the provisions of the Act: Therefore - in 
respect of such buildings, the landlord 
need not make. out a case under S. 10 of 
the Act to evict the.tenant. When ‘the 
suit was filed in the present case, ad- 
mittedly the building was exempt from 
the provisions of the Act and therefore 
-the landlord had no necessity to make 
out any of the grounds under S. 10 -of 
the Act and go before the Rent Control- 
ler. Hence the suit was filed in the City 
Civil Court for possession after duly ter- 
minating the tenancy. _ 


2. The tenant raised various conten-. 


tions including that the building had 
‘been constructed even prior to the com- 
mencement of the Act. But they . had 
been negatived on merits. 


3. During the pendency of the suit 
before the IV Assistant Judge, City Civil 
Court, Madras, the Amending Act, Act 
23 of 1973, came into force. By virtue of 
that Act, sub-s. (1) of S. 30 has been 
substituted and now according to the 
amended provision, even a building con- 
structed after the commencement of the 
Act would have exemption from the pro- 
visions of the Act only for a period of 
five years from the. date of completion 
of the construction, This amendment 
came into force on 30-6-1973. As I said, 
the suit was then pending before the 
trial court, The said court passed a de- 
cree for possession after holding . that 
the Amending Act was not retrospective 
and that it did not affect pending pro- 
ceedings. ; 

4. On. appeal by the tenant, the de- 
cree for possession has been modified, in 
that, the decree is made subject to the 
provisions of Act 18 of 1960. The effect 
of the decree passed by the first appel- 
late Court is that the landlord has to go 
before the Rent Controller and make 


' out a ground for eviction under S. 10 of. 


: constructed after. the. come, 


Hassan Kanoo (Ramaswamti. J.). > A.LR. 


the Act before ever the decree can be 
. representative of © 
the landlord: has filed this second appeal 


executed. The legal 
contending that the first appellate Court 
was not right in modifying the Jecree of 
the trial court. for possession and incor- 


‘porting a clause that the decree is sub- 


ject to the provisions of Act 18 of 1960. 
5. The learned counsel for the tenant 


tried to contend that the amendment 


under Act 23 of 1973-is retrospective in 
character. But there is nothing 


lature intended to give 


retrospective 
effect to the said provision. 


‘This’ has 


been recognised by several decisions ` of -` 


this court. : Therefore one has to “proceed 
on the basis that the amendment is. only 
prospective. > po 
6. Even so.the question for conside- 
ration is whether in the present case 
the landlord is entitled to a dezree for 
possession without the qualification im- 
posed by the first appellate Court. 


7 . It is settled law as far as tais Court 
is concerned that even in respect of a 
building which is covered by the provi- 
sions of the Act, the Civil Court’s juris- 
diction to entertain a suit for possession 


is. not ousted. Of course a decree passed 


by the Civil Court for possession in such 
a case should necessarily be -subject to 
the provisions of the Act, That means 
even if, when the present suit was insti- 
tuted, the building in question was with- 


in the purview of the Act, the Civil 
Court would have had jurisdiction to 
entertain the suit. On facts, the | suit 


' building was exempt from the provi- 


sions of the Act when the suit was filed 
but before ever the court could give a 
decision in the matter, the exemption 
had been taken- away (by the Amending 
Act) and on the date of trial, the provi- 
sions of the Act were applicable to the 
case. The question is whether the court 
can ignore the amendment and grant a 
decree for possession without the qualifi- 
cation that it was subject to the provi- 
sions of the Act. Taking the provisions 
of the Amending Act only prospectively, 
the fact remains, on the date when the 
trial court had to give a decision, the 
building came within. the provisions of 
the Act and it was not exempt from the 
Act. The Court has got to apply the-sub- 
stantive law as it stands when the case 
comes up for decision. The mere fact 


that the law was different when the suit 


had been instituted does not. mean that 
the court can ignore the change of law. 


ng in the: 
Amending Act to indicate that the Legis- 


oY 
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It cannot give relief to the _ parties as 
per the law that was in.-force- on. the 


date of the plaint and not as per.the law . 


when the decision is rendered. -ïn - tais 


case by- applying the Act as: amended by . 
There is no provision for abatement. for! 


Act 23 of 1973 which’ was ..undoubtedly 
in force on the date. when the trial 
Court rendered its decision, surely. -he 
court is not. .giving any ` retrospect _ve 
effect to the amendment. It only admin- 
isters the law as it stands on the date 
on which the decision is rendered, Taat 
is the view I. have taken in:C. R. P. No. 
750 of 1974 (Mad)... _ 

8. The above view of mine isnot 
merely on principle but ‘supported by 
authority (Vide Lachmeswar v. Kesh- 
warlal, AIR 1941 
Ammal v, Narayanaswami, AIR. 1350 
Mad 321), In the latter case what hap- 
pened was the Hindu Married Women’s 
Right to Separate Maintenance Act, Act 
‘XIX of 1946 came into force when ihe 
first appeal in a suit for maintenance by 
the wife was pending. The provisions of 
the said Act had not been noticed end 
the first appellate Court negatived’ the 
wife’s claim for separate maintenance 
as she failed to prove the ground of 
cruelty pleaded in the plaint, On second 
appeal by the wife, this court held taat 
the wife was entitled to separate main- 


tenance as per the provisions of she 
above Act, even though she had aot 
established the ground pleaded in che 


plaint. It was ponited out that if an evant 


_ subsequent to the institution of the suit 


happened the court has a discretion to 
allow amendment of the pleadings but 
where facts are not in dispute and only 
the statute is changed (pending suit or 
appeal) there is no need even for am- 
endment of pleadings because “the court 
is bound to administer the law of zhe 
land at the date when it gives its deci- 
sion on a dispute.” 


8. It is stated on the strength of œr- 
tain observations of a Bench of this 
Court in M/s. Killick Nixon Ltd. v. V. R. 
Narayana Rao, A. S. No. 518 of 1973 
(Mad), that the amendment being oaly 
prospective it cannot affect pending p-o- 
ceedings and there is no provision in the 
Amending Act for abatement: of pend.ng 
proceedings. It was already seen that 
the civil court’s jurisdiction is not oust- 
ed even in respect of buildings govern- 
ed by the provisions of the Act. Thece- 
fore, from the mere fact that there is no 
provision in the Amending Act for «he 


ste 


FC 5 and Lakshmi 


‘ court to go behind it. That being 


abatement of pending proceedings, it. 


cannot be concluded that the “court in! 


which the suit is pending is to ignore’ 


the: amendment -and pass a .decree ac- 
cording to the law- which was in forcej 
on the date when the suit was filed. 


the’ simple reason that : even after the 
amendment, the Civil Court continued] 
to have jurisdiction and the suit or thel 


H 


appeal, as the. case may be, can be pro-i 


ceeded with. -Only thing is the decree to: 
be passed should not ignore the amend-; 
ment. There is no vested right in. a party 
to- cling to a decision. which has neces-! 
sarily to. be varied due to the change; 
effected in the substantive law. though: 
the change may be prospective and noti 
retrospective. That would be the 
ratio of the decision of the Federal Court 


_and that of this court referred to: earlier. 


The learned Judges who decided M/s. 
Killick Nixon Ltd. v. V. R. Narayana 
Rao, 1974-1 Mad LJ (SN) 16, have really 
relegated the question whether the am- 
endment applies to the case or not, to the 
executing court. In Zafrullakhan v. 


_ Arunachalam, 1976-2 Mad LJ 491, Sethu- 


raman J. has referred to the Bench de- 
cision and held that the decision of the 
court below having been rendered before 
the amendment, the successful party had- 
a vested right. But the full judgment of 
the Bench does not seem to have been 
made available to the learned Judge and 
only the short notes had been before him. 

10. It is to be noted that under S, 10 
of the Act and the corresponding provi- 
sions in the earlier Rent Control Law a 
tenant shall not be evicted even though 
there might- be a civil court decree for 
possession, unless any of the grounds in 
that section is made out. Therefore if 
the Civil Court does not go into the 
question whether the Act is applicable 
to the building or not, and simply grants 
a decree for possession (as the Civil 
Court's jurisdiction is not ousted even in 
a case where the building comes within 
the purview of the Act) it is not only 
open but also the duty of the executing 
Court to see whether the Act is applic- 
able. However if the Civil Court decides 
that the Act is not applicable while 
granting a decree for possession, it 
would not be open to the executing 
the 
position there is no vested right in the 
landlord to be protected and he cannot 
be heard to say that the civil court 
should grant a decree for possession sim- 
pliciter after holding that the Amending 


‘Act has no application and. that thè 


. 
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building is. exempt. from: the provisions 
of the Act on. the.:-ground that when he 
‘filed the suit the building was exempt. 
After the - amendment, the building. is 
certainly not exempt :from the provi- 
sions of the Act..The stand taken by the 
landlord is untenable. The decree passed 
‘by ‘the appellate Court is therefore: the 
proper one. 


11. C. Sebastian v. 2. C. ‘Diocese - 


Madurai, 1976-1 Mad LJ 435 and Shawani 
v: Mahaveer- Banians Stores, 1977-1 Mad 
LJ 25 both rendered by -Gokulakrishnan 
J. and the Bench decision reported -in 
S. P. Temple v. Manickam. Chettiar, 1977- 
r Mad LJ 425 all- relate- to ‘cases of 


‘buildings having- been ..: exempted by 


G. O., Ms. No. 1998 Home dated 12-8- 
1974, by. virtue of the . powers under 
S: 29 of the Act. Those -are all ‘cases 
where the proceedings had -< been insti- 
tuted in the Rent Control Court. In the 
two cases before Gokulakrishnan J. the 
Rent Controller had passed an: order of 
eviction even before the buildings . con- 
cerned were exempted bythe abovesaid 
G. @ The effect of the exemption under 
the G. O. is that the landlord would be 
entitled to get ani order of eviction even 
without : ‘satisfying: ‘any of the grounds 
- contained in S. 10 of the Act: and. with- 
out going before the Rent Controller. Jt 
has been pointed out by the Division 
Bench in S5. P. Temple v. Manickam 
Chettiar, 1977-1 Mad LJ 425 . at p, 430, 
column 2, that the landlord (Temple in 
that case) having had a cause of action 
to go before the Rent Canitroller under 
some of the grounds contained in S. 10 
of the Act, there was nothing to show 
that it lost its right to evict the tenant 
on those grounds merely because the 
Government notified the building as one 
exempt from the provisions of the Act. 
These decisions which relate to cases of 
subsequent exemptions granted under 
the G. O., may not have a bearing on the 
present question, because there the point 
was that once the Rent Controller enter- 
tained the petition whether his jurisdic- 
tion can be held to have ‘been taken 
away by the G. O. After the G. O., the 
Rent Controller cannot entertain a peti- 
tion as he would not have jurisdiction. 
But what is to happen to a petition 
validly entertained prior to the G. O. 
which is not retrospective? The court 
said that as there was no abatement of 
the proceedings they should go on to the 
end. The vested right to file an appeal 
(or revision) was’ also held not to have 
-been taken away. '° : 


| 12.5; Therefore, I. am. of the view that 
in. this- case ‘the trial- court cannot: grant! 
‘a. decree ignoring the amendment. ~ The! 
decree: . passed by. the :first : appellate. 
Court is right: The second -appeal fails’ 
and ‘accordingly it-is dismissed: But in 
the: circumstances of. the case, there will 
be no ‘order as to costs - . 
Ol eee dismissed, 
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FULL BENCH 
P: GOVINDAN NAIR, C. 3., KOSHAL 
' AND RAMANUJAM. JJ. > ~a 
B: M. Habeebullah Mariear, Petitioner 
Periaswami and others, Respondents. 


Writ Petn. No. 1942 of 1972, D/- 8-4- 
1977.* 


Workmen's Compensation Act (1923), 
Ss. 9,2 (1) (d), 2 (1) (n), 8 (4). 23 — 
Scope of S. $ — ‘Heirs of deceased work- 
men, if entitled to compensation — Am- 
bit of definition of ‘workman’ in S; 2 (1) 
{n) and that of ‘dependant’: in S. 2 (1) 
(d) — Effect of Ss. 8 (4), 23 and R. 41 of 


. Workmen’s Compensation’ Rules. AIR 


1938 Mad 402, Overruled; AIR 1837 Cal 
495; (1958) 1 Andh WR 316; AIR 1968 
Bom 328 and AIR 1970 Bom 267, Dis- 
sented from. 


‘There is no valid reason for restrict« 
ing the meaning of the expression ‘pass 
to any person other than the workman 
by operation of law’ which should be 
given its ordinary meaning viz. that in 
no case the sums mentioned shall stand 
transferred to a person other than the 
workman by reason of any legal provi-. 
sion. In other words, the expression is 
intended to shut out completely the 
passage of the right of compensation to 
persons other than the workman For 
all practical purposes S. 2 (1) @) en- 
larges the definition of ‘workman’ so as 
to bring within its compass the depen- 
dants of the, workman, The word ‘work- 
man’ as occurring in S. 9 would thus 
mean the workman himself if he is alive. 
and his dependants if he is not. Section 9 
rules out the passing of compensation by 
succession to heirs of a deceased work- 
man who are not his dependants. AIR 
1938 Mad 402, Overruled. | (Para 3) 


*(Decided by Full Bench on order of 
reference made by Koshal J.) 


HU/IU/D104/77/SSG- 
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The- object of the Act was to! maxe 
provision. forthe payment ‘of compensa- 
tion to a workman only;.i.e; to the con- 
cerned ‘employee himself in- case. of’ this 
surviving the injury in ‘question ‘ahd to 
his dependants in the case of ‘his ‘death 
in view.of S. 2 (1) (n). “Section: 8 M) 
which enjoins refund’ of the compens- 
tion to the employer in ‘case. no depen- 
dants are forthcoming, leaves no _ 
for doubt that the Act was not intend2d 
to benefit any person except the work- 
man and his dependants, Section -2 (1) 
(d) defining the term ‘dependant’ would 
show that it is not intended to benefit 
all the heirs of a deceased workman, bat 
to embrace only those relations who, to 
some extent, depend upon him for their 
daily necessities, so much so that ev2n 
some of his nearest and dearest ones, 
viz., sons who have attained majority, 
married daughters, and an illegitimate 
daughter, whether married or unmarri2d 


are excluded if they were not depea-- 


dani on the worker’s earnings, wholly 
or in part. Kinship coupled with depen- 
dency. is thus made the sole criterion 
for a person to fall within the ambit of 
the definition. The effect of S..23 of the 
Act and R. 41 ef the Rules is that only 
eertain provisions of thé Code of Ci-il 
Procedure:'and not others have bean 
made applicable to proceedings under 
the Act. Order 22 which deals with legal 
representation in eases where parties to 
proceedings die is conspicuous by its 
absence from R. 4i and lends further 
strength to the conclusion that such rz- 
presentation is not contemplated in cases 
falling under the Act.- AIR’ 1937 Cal 4€5, 
(1958) 1 Andh WR 516, AIR 1968 Bom 
328 and AIR 1970 Bom 267, Dissent2d 
from; 1909 AC 383, Distinguished, 

' (Para 5) 
Cases Referred: Chronological Paras 


AIR 1970 Bom 267: 1970 Lab IC 810 9 


AIR 1968 Bom 328 8 
(1958) 1 Andh WR 316 7 
AIR.1938 Mad 402: (1938) 1 Mad LJ 

571 2 
AIR 1937 Cal 495 a 6 
1909 AC 383 6, 7. 8 

A. Ramanathan, for Petitioner; 


K.-Sarvabhauman and K. Sampath (ior - 


Nos. 1 to 3) and T. Sathia Dev, Asst. 
Govt. Pleader (for No. 4), for Respcn- 
dents. a 

' KOSHAL, J.:— One Arumugham was 
employed with the petitioner as a work- 
man and, while on duty, died as a resalt 
ef a fall from a tractor on the 29th of 


rocm 


October, -1969.: His mother, filed a`claim 
for Rs.: 3,500 under the. Workmen’s Com- 
pensation Act’ (hereinafter referred to. as 
the Act) before the Commissioner. hav- 
ing : jurisdiction; but the same was con- 
tested: by the petitioner. During the pen- 
dency: of that claim with the Commis- 
sioner’ .Arumugham’s’ mother’.also died, 
whereafter her son Periaswami (respon- 
dent No..1) and her two daughters Thai- 
lammal -and Anjalai (respondents Nos. 2 
and -3 respectively) made & joint: applica- 
tion to the Commissioner praying that 
they be substituted for their mother as 
her. legal representatives. That applica- 
tion was also contested. by the petitioner 
but was accepted by the Commissioner 
with a finding that the right to the claim 
survived to the three respondents and 
that they were entitled to be substituted 
as legal representatives for their mother. 


The order of the Commissioner is 
dated the 30th of January 1972 and it 
is that order by which the petitioner 
feels aggrieved and which he has attack- 
ed under Art, 226 of the Constitution of 
India with a prayer that it be quashed 
by a writ of certiorari. 


2. . This petition originally came up 
for hearing before me sitting singly and 
it was then. contended in support of it 
that compensation payable under . the 
Act could ‘be claimed only by the injur- 
ed workman or, in case of his death, by 
a body of persons described by the Act 
as ‘dependants, and not by any other 
person, that admittedly nene of the res- 
pondents was a dependant within the 
meaning of that expressicn as used in 
the Act and that the. application made 
by the respondents before the Commis- 
sioner for substitution of their names as 
their mother’s legal representatives, was 
liable to be rejected. Reference in this 
connection was made to various. provi- 
sions of the Act and spéciaily to S. 9 
which inter alia ‘bars the devolution by 
operation of law of any lump sum or 
half-monthly payment payable under 
the Act to any person other than ‘the 
workman’ and to Cl. (n) of sub-s. (1) of 
S. 2 which defines ‘a workman’ and 
states that any reference to a workman 
who has been injured shall, where the 
workman is dead, include a reference to 
his dependants or any of them. 


_ This contention was sought to be met 
by the dicta in various judgments more 
particularly the one in Jkkassintakath 
Abdurabiman v. Nadakkavu Nalikkal 
Beeran Koya, 1938-1 Mad LJ 571 : (AIR 
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1938 Mad 402) to the effect that the lat- 
ter part of S. 9. according to which no 
lump sum ~or halfi-monthly payment 
shall pašs- to any person other than the 


workman; appliesonly to. a. workman - 


who is in existence when: the time --for 
payment cores and not to one who died 
before compensation was .awarded. As 


no reference to the definition of work- 


man .as appearing in the Act was made 
by the learned Judges who decided that 
-~ case which, in my opinion, made all the 
difference to the determination..of the 
point in dispute. I- referred: the case for 
decision to a Full Bench and.that is how 
we are now seized of it. ~. ` 

3. Section 9 of the Act reads thus: 

"Save as provided by this Act, no 
lump sum or half-monthly payment pay~ 
able under this Act shall in any way he 
capable of being assigned or charged ‘or 
be liable to attachment or pass to any 


person other than the workman by- ope- 


ration of law, nor shall any claim be set 
off egainst the same.” 


In holding this section to be limited in 
application to the case of an existing 
workman, Venkataramana Rao and 
Abdur Rahman JJ., who constituted the 
Bench in the Madras case, (at p. 403 of 
AIR) reasoned thus: oS 


“Section 9 also has no bearing on the 
facts of the particular case, The first 
part of that section provides that no 
lump sum or half-monthly payment pay- 


able under the Act is capable of being 


alienated or subjected te attachment. 
This is for the purpose of securing the 
benefit which the Workmen’s Compensa~ 
tion Act is intended to provide for the 
workman or the dependants of the work- 
man. This part of the section has there- 
fore no application to the present case, 
The other part of the section in S. 9 is 
that no lump sum or half-monthly pay- 
ment shall pass to any person other 
than the workman. This contemplates 
that the compensation is payable to a 
workman and cannot be claimed by any 
person by operation of law. Therefore, 
before that clause can come into opera- 
tion, there must be an existing workman 
to whom it is payable and it has no ap- 
plication to a case where the workman 
died before the award of compensation. 
In the case of a workman who is alive 
and to whom the compensation is pay- 
able, the Act says that it must be paid 
to him and it should not go to any other 
person: for example, if he becomes an 
insolvent, his trustee in bankruptsy can- 


valid reason for restricting 


ALR. 
not claim the sum for the benefit of his 
creditors. This section therefore: has no 
application to this case where the pro- . 
perty has been allotted ` to. Pathumma, 
the mother ‘of ‘the workman, who is .a 


dependant under the Act, It has -become - ` 


her’ property;. it has been. recognised to 
be: her property by the said compensa- 
tion money being invested in the ` Post 
Office. Savings Bank by the order dated 
26th September, 1936.” aA f 
With all respect to the. learned Judges 
constituted the Bench, these observations 
do not appear to me to lay downs. the 
law correctly. In.the first place, no rea- 
son is assigned by them for limiting the . 
expression ‘the. workman’ to a workman 
who is alive and for refusing to extend 
it to the case of one who is dead, even 
though transfer by inheritance is a re~ 
cognised mode of devolution by opera- 
tion of law. In my opinion, there is no 
the mean-~ 
ing of the expression ‘pass to any per- 
son other than the workman by opera- 
tion of law’ which should be given its 
ordinary meaning viz. that in no case 
the sums mentioned shall stand transfer- 
red to a person other than the workman 
by reason of any legal provision. In 
other words, the expression is intended 
to shut out completely the passage of 
the. right of compensation to persons 
other than the workman. In the second 
place, the assumption of the Bench that 
the section could in terms apply only to 
a case of an existing workman appears 
to have been made by reason of the pro- 
visions of Cl. (n) of sùb-s. (1) of S 2 not 
having been brought to its notice. That 
clause is extracted below:—. 


“ ‘workman’ means any person (other 
than a person whose employment is of a 
casual nature and - who is employed 
otherwise than forthe purposes of the 
employer’s trade or business) who is:— 


(i) a railway servant as defined in S. 3 
of the Indian Railways Act, 1890, not 
permanently employed in any admin- 
istrative, district or sub-divisional office 
of a railway and not employed in any 
such capacity as is specified .in Sch. II, 
or a 


(ii) employed on monthly wages nof 
exceeding one thousand rupees in any 
such capacity as is specitied in Sch. IY, 
whether the contract of employment 
was made before or after the passing of 
this Act and whether such contract is 
expressed or implied, oral or in writing 
but doés not include any person working 
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in the capacity of a member of the Arm- 
ed Forces of the Union; and any refer- 
ence to a workman who has been injur- 
ed shall, where the workman is. dead, in- 
clude a reference to his dependants or 
any of them.”  . TE š _ 
The concluding part of the clause which 
states that any reference to a workman 
who has been injured shall, where t2€ 
workman is dead, include a reference to 
his dependants or any of them, is very 
significant. For all practical purposes if 
enlarges the definition of ‘workman’ so 
as to bring within its.compass the ce- 
pendants of the workman and when this 
part of the clause is brought to bear >n 
the interpretation of S. 9; the relevent 
part of that section would surély be 
{readable thus: 

..... OF pass by operation of law to 
any person except the workman 
has been injured) and (where the work- 
man is dead) his dependants”. 

This means that if S. 9 is interpreted 
in the light of the definition in the said 
Cl. (n); that section should apply rot 
only to a workman who is alive and to 
whom compensaticn is payable but atso 
to one who is dead and whose dependants 
are in a position to receive the compen- 
sation. The word ‘workman’ as occurring 
in S. 9 would thus mean the workman 
himself if he is alive and his dependants 
if he is not. The opinion to the contrery 
expressed in. the Bench decision having 
been arrived at without a reference to 
that definition must be held to have been 
based on an erroneous reading of S 9 
which rules out the passing of compen- 
Sation by succession to heirs of a deceas- 
ed workman who are not his dependarts. 

4, The interpretation of S. 9 just 
above arrived at by me finds support 
from the object and various other s2c- 
tions of the Act. Prior to the passing of 
the Act, a workman who suffered injury 
had no remedy except when his case 
entitled him to damages under the law 
of torts. It was the Act which entitled 
him to compensation for injury and to 
his dependants for his death in case stch 
injury or death had resulted from an ac- 
cident arising out of and in the course 
of his employment. The preamble to the 
Act reads:— 

“Whereas: it is expedient to provide 
for the payment by certain classes of 
employers to their workmen of compen- 
sation for injury by accident; it is here- 
by enacted as follows:—” 

The object of the Act was thus to meke 
provision for the payment of compen- 
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sation to a workman only, ie, to the 
concerned employee himself in case of 


his surviving the injury in question and 
to his dependants in the case of his death 
this being so in view of the definition 
contained in Cl. (n) of sub-s. (1) of S. 2 
and to nobody else (as would appear 
from the discussion which follows), Sec- 
tion 3 of the Act provides that if per- 
sonal injury is caused to a workman by 
accident arising out of and in the course 
of his employment, his employer shall 
be liable to pay compensation ‘in ac- 
cordance with the provisions of this 
Chapter’. This section is completely si- 
lent about the person to whom compen- 
sation is payable. Section 4 deals with 
a quantum of compensation which is to 
‘be assessed with reference to the provi- 
sions of schedules J and IV to the Act. 


This section is also silent as aforesaid 
and when coupled with the provisions 


` of schedule IV makes compensation pay- 


able in a lump sum when the injury in 
question results in death or permanent 
total disablement of the worker involved 
in the accident and through half-month- 
ly payments when such injury causes 
only temporary disablement. Section 4A 
lays down inter alia that compensation 
under S. 4 shall be paid as soon as it 
falls due. This section also does not men- 
tion the person or persons entitled to the 
compensation and the sarne is true of 
Ss. 5, 6 and 7 which deal with the me- 
thod of calculating wages, review and 
commutation of half-monthly payments. 
Then comes S, 8 which may be quoted 
here in extenso: 


“8 (1) No payment of compensation in 
respect of a workman whose injury has 
resulted in death, and no payment of a 
lump sum as compensation to a woman 
or a person under a legal disability, shall 
be made otherwise than by deposit with 
the Commissioner, and no such payment 
made directly by an employer shall be 
PA to be a payment of compensa- 
ion: 


Provided that, in the case of a deceas- 
ed workman, an employer may make to 
any dependant advances on account of 
compensation not exceeding an aggre- 
gate of one hundred rupees, and so much 
of such aggregate as does not exceed the 
compensation payable to that dependant 
shall be deducted by the Commissioner 
from such compensation and repaid to 
the employer. 

(2) Any other sum amounting to not 
less than ten rupees which is payable as 


334 Mad: [Pr..4] 


‘compensation. may be deposited with the 


‘Commissioner on behalf. of. the. person 
entitled thereto. « . i 
' (3) The -receipt of the Commissioner 


shall:be a sufficient discharge in respect 
of any compensation deposited with him. 

(4) On the deposit of any’ money ‘under 
sub-s. (1) as compensation’ in‘respect of 
a deceased workman the Commissioner 
shall deduct therefrom the actual cost ‘of 
the workman’s funeral expenses, to‘ an 
amount not exceeding fifty rupees, and 
pay the same to the person by ‘whom 
such expenses were incurred, and shall, 
if he thinks necessary, cause notice to be 
published or to be served’on each de- 
pendant in such manner as he thinks fit, 
calling upen the dependants to appear 
before him on such date as he may fix 
for determining the distribution of the 
compensation. If the Commissioner is 
satisfied, after any inquiry which he may 
deem necessary, that no dependant 
exists, he shall repay the balance of the 
money to the emplover by whom it was 
paid. The Commissioner shall, on appli- 
cation by the employer, furnish a state- 
ment showing in detail all disbursements 
made.. 


' (5) Compensation deposited in respect 


of a deceased workman shall, subject to 


any deduction made under sub-s. (4), be 
apportioned among the dependants of 
the deceased workman or any of them 
in such proportion as the Commissioner 
thinks fit, or may, in the ‘discretion of 
the Commissioner be allotted to any one 
dependant. 


(6) Where any compensation deposited 
with the Commissioner is payable to any 
person, the Commissioner shall, if the 
person to whom the compensation is pay- 
able is not a woman or a person under a 
legal disability, and may, in other cases, 
pay the money to the person entitled 
thereto. 

(7) Where any lump sum deposited 
with the Commissioner is payable to a 
woman or a person under a legal disabi- 
lity. such sum may ‘be invested, applied 
or otherwise dealt with for the benefit 
of the woman, or of such person during 
his disability, in such manner as the 
Commissioner may direct; and where a 
helf-monthly payment is payable to any 
person under a legal disability, the Com- 
missioner may, of his own motion or on 
an application made to him in this þe- 
half. order that the payment be made 
during the disability to any dependant 
ef the werkman or to any other person 


” 
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whom the Commissioner thinks best fit- 
ted to provine for. me Hs of -the 
workman; :: = | aor 

(8) Where, on: P ‘made ‘to him 
inthis behalf or otherwise, the Commis- 
sioner is satisfied that, on account of neg- 
lect of children on the part of:@ parent 
or on account of the variation of the cir- 
cumstances of-any dependant ` or for any 
other sufficient cause, an order - of > the’ 
Commissioner as- to the distribuzion of 
any sum paid as. compensation or as to 
the manner in which. any sum payable 
to any such dependant -isto be invested, 
applied or otherwise dealt with, 
to be varied, . the Commissioner -may 
make such orders for the variation- of the 
former order as he thinks just in the 
circumstances of the case: 

Provided that no such order prejudi- 

cial to any person shall be made unless 
such person has been given an opportu- 
nity of showing cause. why the order 
should not be made, or shall be made in 
any case in which it would invclve the 
repayment by a dependant of any sum 
already paid to him. 
(9) Where the Commissioner varies 
any order ‘under sub-s. (3) by reason of 
the fact that payment of compensation 
to any person has been obtained by 
fraud, impersonation or other improper. 
me€ans, any amount so paid to or on be- 
half of such person may be recovered in 
the manner hereinafter provided in 
S. 31L” 


Under sub-s. (1) of this section lump 
sums payable as compensation— 

(a) in respect of a workman whose in- 
jury has resulted in death, or 

(b) to a woman or a person under a 
legal disability, 
‘must be deposited with the Goniniedionc: 
and cannot be paid directly by the em- 
ployer. The sub-section would embrace 
lump sums payable to the dependants in 
case of the workman’s death as a result 
of the injury as also in the case of his 
death not resulting from the injury. In 
other words, the sub-section would come 
into play in the case of a workman whose 
injury has resulted in death, in the case 
of a workman who has not died as a re- 
sult of the injury, but is a woman or a 
person ‘under ʻa legal disability and also 
in the case of a workman who dies other- 
wise than the result of an injury but 
whose dependant entitled to the compen- 
sation is a woman or a person undér a 
legal disability, Sub-section (2) then en- 
ables employers to deposit with the Com- 
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“ought 
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-workman -whose injury has 
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missioner amy sum payable as compen- 
sation which: is not less than Rs. 10; even 
though it is: not compulsorily depositabie 
with him under sub-s. (1); .Sub-secticns 
(4) and (5) enumerate persons to whem 
compensation is payable and these st- 
sections comprise: -the only: :provisicas 
dealing with that subject.-According to 
sub-ss,. (4) and (5): the compensation c2- 
posited under sub-s. (1}-in respect of the 
workman. whose injury has resulted: in 
death or who is otherwise dead the ex- 
pression used is ‘the deceased workman’ 
in contradistinction to the expression ‘a 
resulted in 
death’ which appears in ea (1) is 
Payebie as follows:— ' 


" (a) Cost of the workman’s funeral E3- 
penses‘ not exceeding Rs. 50 is payable to 
the person ‘by whom, such expenses n- 
curred, : 

(b) If there i are any dependants to the 
deceased workman the compensation is 
to be apportioned among them in stch 
proportion as the Commissioner  thirks 
fit. 


(c) If no dependants exist, the balarze 
of compensation : (after the payment of 
funeral expenses as aforesaid) is to be 
returned by the Commissioner to the 
employer. . 


Sub-sections (6) and (7) deal with ` the 
manner of payment when the person en- 
titled thereto is a woman or a person 
under a legal disability and also wken 
such is not the case. Sub-sections (8) and 
(9) give the Commissioner the power to 


vary an order of apportionment or mcde. 


of payment. l 

This analysis of the provisions of Sez- 
tion 8, especially that of sub-s. (4) which 
enjoys refund of the compensation to 
the employer in case no dependants cre 
forthcoming, leaves no room for dovdt 
that the Act was not intended to bers- 
fit any person except the workman and 
his dependants. And there are good rea- 
sons for the object of the Act being SO 
restricted. As already stated, prior to 
the enforcement of the Act a workman 
had no remedy in respect of any injury 
arising from an accident attributable to 
his employment unless he was entitled 
to damages in tort. It was the Act which 
for the first time provided ‘a remedy tor 
accidental injuries to a workman ev=n 
though his employer could not be held 
responsible therefor and even though it 
had resulted from an accident for whith 
perhaps the workman himself was ‘to 
blame. It was in -these circumstances 
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reasonable to extend the benefit. which 
the Act provided for the workman him- 
self in respect’ of the injury to’ his depen- 
dants. only--and to no others, The ex- 
pression ‘dependant’ is :thus defined’ in 
Cl. (d) of- sub-s..-(1) of S. 2 of the Act: - 

"Dependant? means any of the follow- 
ing relatives of a deceased workman, 
namely:— 

(i) a- widow, a mnor - legitimate 
son, and unmarried legitimate daughter, 
or a widowed mother; and 

. (ii) if wholly dependant on the _earn= 
ings .of the workman at the time of his 
death, a son of a daughter. who has at- 
tained the age of 18 years and: who is 
infirm: . : ` i 
(iii). if wholly or in part dependant on 
the earnings of the workman at the time 
of his death, 

(a) a widower, 

-(b)-a parent other than a widow 
mother, . 

(c) a minor illegitimate son, an un- 
married illegitimate daughter or a daugh- 
ter legitimate or illegitimate if married 
and a minor or if widowed and a minor, 

(d) a minor brother or an unmarried 
sister or a widowed sister if a minor, 

(e) a widowed daughter-in-law, 

(f) a minor child of a pre-deceased 
son, 

(g) a minor child of @ pre-deceased 
daughter where no parent of the child is 
alive, or 

(hy a paternal grandparent if no parent 
of the workman is alive;” 

A look at this definition of the term . 
‘dependant’ would show that it is not in- 
tended to benefit all the heirs of a de- 
ceased workman, but to embrace only 
those relations who, to some extent, de- 
pend upon him for their daily necessities, 
So much so that even some of his near- 
est and dearest ones, viz., sons who have 
attained majority, married daughters, 
and an illegitimate daughter, whether 
married or unmarried are excluded if 
they were not dependant on the worker's 
earnings, wholly or in part. Kinship 
coupled’ with: dependency, is thus made 
the sole. criterion for a person to fall 
withih the ambit of the definition. And if 
that be so, there is no reason why the 
benefit of the Act should go to heirs 
other than ‘dependants’ and S. 9 coupl- 
ed with the definition in Cl. (nm) of sub- 
sec. (1) of S. 2 be given a restricted 
meaning in derogation of the language 
used by the. legislature. To hold other- 
wise and to extend the benefit of the Act 
to the legal representatives of the de- 
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ceased workman or of. the dependants 
would be to burden the employer with 
liability not flowing from tthe object 
which the Act sought to achieve and to 
pass the benefit provided by the Act to 
persons altogether outside the class con- 
templated by it. 

5. Further assistance in this regard is 
available from the provisions of 5. 23 of 
the Act and the rules framed thereunder. 
that section is reproduced below:-—- > 

“The Commissioner shall have all the 
powers of a Civil Court under the Code 
of Civil Procedure, 1908, for the purpose 
of taking. evidence on oath (which such 
Commissioner is hereby empowered to 
impose) ard of enforcing the attendance 
of witness and compelling the produc- 
tion of documents and material objects 
and the Commissioner shall. be deemed 
to be a Civil Court for all the purposes 
of S. 195 and of Chapter XXXV of the 
Code of Criminal Procedure, 1898.” 

Rule 41 of the Workmen’s Compensa- 
tion Rules. 1924, (hereinafter ‘ealled: the 
Rules) lays down: 

“Save as otherwise expressly provid- 
ed in the Act or these rules the follow- 
ing provision of the First Schedule to 
the Code of Civil Procedure, 1908, name- 
ly, those contained in O. V, Rr. 9 to 13 
and 15 to 30; O. IX; O. XII, Rr. 3 to 16; 
O. XVI, Rr. 2 to 21; O. XVII, and 
O. XXIII, Rr. 1 and 2, shall apply to 
Proceedings before Commissioners, in so 
fas as they may be applicable thereto: 

Provided that— 

(a) for the purpose of facilitating the 
application of the said provisions the 
Commissioner may construe them with 
such alterations not affecting the sub- 
- stance as may be necessary or proper to 
adapt them to the matter before him; 

(b) the Commissioner may, for suffici- 
ent reasons, proceed otherwise than in 
accordance with the said provisions, if 
he is satisfied that the interests of the 
parties will not thereby be prejudiced.” 
A combined effect, of 5. 23 of the Act 
and R. 41 of the Rules is that only certain 
provisions of the Code of Civil Pro- 
cedure and not others heve been made 
applicable to proceedings under the Act. 
Order XXII which deals with legal re- 
presentaticn in cases where parties to 
proceedings die is conspicuous by its 
absence from R. 41 and lends further 
strength to the conclusion above arrived 
at that such representation was not con- 
templated in case falling under the Act. 

6. I shall now take up for considers- 
tion the other cases cited at the Bar in 
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support of the stand of the respondents. 
The first of them is Pasupati Dutt v. 


Kalvin Jute Mills (AIR 1937 Cal 495) 
decided by Derbyshire, C.. J., and: B. K. 


Mukherjee, J. Reference by the learned 
Judges was made to the provisions of 
s.-2 (1) (d), 3 (4), 4 (1) and 8 of the 
Act which they proceeded to -:nterpret 
in conformity with the’ decision reported 
as United Collieries. Ltd. v.. © Simpson 
(1909 AC 383). a case under the English 
Workmen’s Compensation Act wherein 
the House of Lords held that the- right 
to compensation for injuries suffered by 
a workman who is dead. passes to the 
executor of a sole dependant who had 
died without having made a claim. The 
provisions of S. 9 and of Cl. (n) of sub- 
sec, (1) of S. 2 of the Act, however, were 
not brought to the notice of the learned 
Judges and provisions analogous thereto 
were not to be found in the English sta- 
tute which, on the other hand, as it then 
stood, contained in S. 13 a definition of 
‘workman’, the concluding portion of 
which is as follows:— 


“any reference to a workman who has 
been injured shall, where ‘ the workman 
ig dead, include a reference to his legal 
personal representative or to. his depen- 


dants or other person to whom or for 
whose benefit compensation is payable.” 
(emphasis mine). 


The effect of this part of the definition 
clearly is to include a legal personal re- 
presentative of a deceased workmen in 
the body of persons to whom the Eng- 
lish Act made compensation payable. The 


.words ‘legal personal representative’ were 


perhaps advisedly omitted by our legisla- 
ture when the Act was promulgated and 
this difference between the two statutes 
would make the’ dictum of the United 
Collieries case inapplicable to the inter- 
pretation of the Act. It is noteworthy 
that the English Act was repealed and 
re-enacted in 1925 and the law laid 
down in United Collieries case was 
deliberately altered by the English legis- 
lature through a provision contained in 
S. 2 (3) of the new Act. That section 
réads: 


“Where a dependant dies before a 
claim under this Act is made, or if a 
claim has been made before an agree- 
ment or award has been arrived at or 
made, the legal personal representative 
of the dependant shall have no right to 
payment of compensation, and the 
amount of compensation shall be calcu- 


notice. It is on that account that 


Ë 
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lated and apportioned as if that depen- 
dant had died before the workman”. 

The Calcutta Division Bench did note 
this change, but noted on the United 
Collieries case with an observation thaż 
there was no provision in the Act corres- 
ponding to S. 2 (5) of the English Act 
Really this erroneous observation stem- 
med from the fact that provisions o? 
S. 9 and of Cl. (n) of sub-s, (1) of S. 2 
of the Act were not brought to their 
their 


- judgment must be held to be erroneous 


ue 


= 


7. My comment on the Calcutta case 
applies equally to Radhakrishna Rice 
Mill v. Appalacharyulu (1958-1 Andh 
WR 316) decided by Manohar Pershad, J. 
who noted the definition of the term 
‘dependant’ in S. 2 (1) (d) as also the 
provisions of Ss. 3, 4 and 8 of the Act 
In regard to S. 9, however, he merely 
Said: 

“Section 9 refers to 
and non-attachment 
amount,” ; 


The relevant part of S. 9 under which 
the passing of compensation by operation 
of law to any person other than the 
workman is barred does 
have been brought to his notice, noz 
again the definition of workman in S. 2 
(1) (n). He did note that under S. 8 none 
except the dependants had a right ts 
compensation, but then went on to say: 


non-assignmen] 
of compensation 


“A duty to refund the amount of com- 


pensation arises only when there is ne 
dependant ‘in existence’ and this mus: 
mean, ‘in existence’ at the time of the 


‘workman’s death, i.e., at the time of the 


death of Bullamma. To put any  othe- 
interpretation would be to frustrate the 
object of the Act, and place the right te 
compensation on an uncertain contin- 
gency. The contention of Sri Neti Sub- 
rahmanyam is that the dependant does 
not get any vested right and till . the 
amount is actually distributed it cannoi 
be said that the dependant acquires an 
right. This argument is equally devoid 
of force. As stated earlier, after the de- 
posit is made by the employer, the 
Commissioner has to find out who the 
dependants are so that he might effect 
the distribution among them. It is there- 
fore clear that once an allotment of com- 
pensation to a dependant or distributiom 
of compensation money among several 
other dependants is made, the compen- 
sation allotted becomes the property of 
the dependants and if the dependant 
dies, the said amount being this property 
would devolve on his or ‘her heirs.” 
1977 Mad./22 XI G—30 
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For this conclusion the learned Judge 
found support from the Madras and Cal- 
cutta decisions above discussed and also 
from the United Collieries case (1909 AC 
383) (supra). I have already shown that 
mentioned, 
the first two do not lay down good law, 
and the same is true of the Andhra case 
in which also the provisions really rele- ` 
vant to the determination of the point 
in dispute were not noticed. 


8. The next case cited on behalf of 
the respondents in Margarida Gomes v. 
M. Mackenzie and Co., (AIR 1968 Bom 
328) the discussion in which suffers from 
the same drawback as attended the Cal- 
cutta decision above cited and which 
makes no reference to Ss. 2 (1) (n) and 
9 of the Act, but, on the. other hand, fol- 
lows the United Collieries case (1909 AC 
383) in holding that the liability under 
the Act ‘is created immediately on the 
accident occurring to the workman suf- 
fering injury and must amount to a debt 
payable to the workman’ (and therefore 
form a part.of his estate which is herit- 
able). 


9. The last case from which support 
was sought by learned counsel for the 
respondents in Manubhai K, & Co. v. 
Babajee (AIR 1970 Bom 267) in’ which 
K. K. Desai, J., held that the provisions 
of O. XXII of the Code of Civil Proce- 
dure and of the Limitation Act not hav- 
ing been made applicable to applications 
for compensation made under the Act 
‘there is nothing in law to suggest that 
applications for compensation under the 
Act cannot be continued by heirs of de- 
ceased applicants’. In this connection, he 
observed (at p. 268): 

“There is no time fixed within which 
heirs of deceased applicants must come 
on record to enable them to continue the 
applications, originally filed by deceased 
applicants, Applications filed under the 
above Act being for recovery of money 
must be held to be in respect of rights 
to debts which survive to heirs of de- 
ceased applicants. As the right to the 
debt was not personal right of the de- 
ceased applicant, the opponent as his 
widow was entitled to ‘continue the ori- 
Zinal application in her own right. The 
debt survived to the opponent and was 
claimable by her. As the debt survived, 
the application cannot be held to have 
abated at any date. This is so because 
the provisions in Order 22 of the Code of 
Civil Procedure are not made applicable 
to applications made under the Act.” 
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These observations were made withcut 
reference to the relevant provisions of 
the Act which, as already shown by me, 
negative the rights of the heirs of a qe- 


ceased workman or dependant to legal 
representation. 
10. In the result, the petition suec- 


ceeds and is accepted and the impugned 
order is quashed. In view of the com- 
plicated question of law involved, the 
parties are however left to bear their 
own costs. 

‘Petition allowed. 
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RAMAPRASADA RAO, J. 
Dharmalinga Thevar and another, Pe- 
titioners v.. Thayumana Thevar, Respen- 

dent. 


C. R. P. Nos. 693 and 694 of 1974,.D/- 
29-10-1976.” 

(A) Civil P. C. (1908), S. 47 — Execu- 
tion Proceedings. — Bulls of judgment- 
debtor attached and placed in custody of 
surety on behalf of Court — Court order- 
ing release of bulls on satisfaction of de- 
cree — Surety handing over bulls to 
judgment-debtoy and preferring claim 
for reimbursement | towards feeding 
charges of live-stock for intervening 
period — . Maintainability. 

There is a provision in the civil rules 
of practice that. in case where the live- 
stock is attached and kept in Court cus- 
tody for and on behalf of the Court, it is 
obligatory for that party who keeps 
such livestock to be reimbursed towards 
the feeding charges. Held that, 
the surety who kept the livestock is en- 
titled to be reimbursed towards feeding 
charges of livestock during the period 
of its custody. (Para 4) 

(B) Civil P. C. (1908), S. 47 — Execu- 
tion Proceedings — Attachment of judg- 
ment-debtor’s bulls in execution of de- 
cree — Judgment-debtor paying decre- 
tal amount and seeking release of bulls 
— Delay caused by Court in raising at- 
tachment and in handing over the bulls 
to judgment-debtor — Suit by judg- 
ment-debtor for compensation for depri- 
vation of use of bulls after satisfaction 
of decree — Maintainability. 

The judgment-debtor paid off the de- 
cree amount on 3-7-1973. But, the Court 


*(Against order of Dist. Munsiff. Thiru- 
‘thuraipundj in E. A. No. 245 of 1973.) 
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.the attachment, and; actually the 
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had passed the order raising altachment 
on 10-7-1973. As acts of Court cannot 
prejudice a litigant and as without an 
act of court, the release of the bulls 
cannot be made and as these two events 
run concurrently the judgment-debtor 
could only ask for compensation for the 
deprivation of his right to use his own 


bulis only from 10-7-1973 and ending 
15-7-1973 when the bulls were handed 
over to him. - (Para 3) 


ORDER:— In these two civil revision 
petitions, a small point arises. “Though 
the cause’ can be disposed of on the 
ground of de minimus non curat lex, yet 
as third party’s rights’ are involved, I 
am inclined to go- into it. In a small 
cause suit, one Dharmalinga Tnevar ob- 
tained a decree against Thayumana The- 
var, and in execution thereof attached 
the bulls belonging to the judgment deb- 
tor. The bulls were. attached by the 
Amin in due. process of ‘execution ‘and 
was.entrusted .with the decreeholder 
himself and on such entrustment, both 
the decreeholder and one Kandasami 
Thevar executed a surety bond for pro- 
duction of these two bulls at any time 
when called upon to do by the court. 
The judgment-debtor paid off the suit 
amount on 3-7-1973, and sought for the 
release of the bulls. The court took 
some time for passing, an order to raise 
order 
releasing the bulls from attachment was 
made on 10-7-1973, ' the judgment-deb- 
tor has now come forward with an ap- 
plication under S. 47, read with Ss. 144, 
145 and 151, C. P. Code. for the recovery 
of a sum of Rs. 10 per diem as compen- 
sation for the deprivation of the use of 
the bulls after he has satishec the de- 
cree as above. The court below granted 
such compensation to the judgment-deb- 


tor Thayumana Thevar for the period 
commencing from 3-7-1973 ending with 
15-7-1973, which was the actual date 


when the bulls were released and handed 
over to the judgment-debtor. In all, it 
granted a sum of Rs. 130 as such com- 
pensation. 

2. The surety Kandaswami Thevar in 


_ turn, whilst the above proceedings were 


in progress, filed another application un- 
der S. 47. C.P.C., stating that he had to 
be: reimbursed for the feeding charges 
of the bulls, which were admittedly in 
his custody from 3rd to 15th July, 1973. 
He claimed a sum of Rs. 45 towards such 
feeding charges. The courts below after 
having granted the compensation of 
Rs. 130 to the judgment-debtor, denied 


` 
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the relief to the sureties who were ad- 
mittedly in custody of the bulls between 
ord to 15th July, 1973. ` 


3. The annie is how to adjust the 
equities as between the parties. © That 


compensation has to be paid to the judg-- 


ment-debtor for the deprivation of his 
right to use his own bulls- after he has 
fully paid off the decree amount is a 
sustainable and just request. But thə 
question is as to what is the period to 
which he is entitled to relief. No doubt, 
he paid off the decree amount on 3-7- 
1973. But the court had passed the order 
raising the attachment only on 10-7-1972. 
As acts of court cannot prejudice a litre 
gant and as without an act of court, th 
release of the bulls cannot be made ani 
as these two events run concurrently 
and equities had to be adjusted in tha 
above set of events and circumstances, ft 
appears to me that the judgment-debter 
can only ask for compensation for the 
deprivation of his right to use his own 
bulls cnly from 10-7-1973 and ending 
with 15-7-1973. He would be, therefore, 
entitled on his own rate of calculation 
to a sum of Rs. 60 and not Rs. 130. To 
this extent, C. R. P. No. 693 of 1974 is 
-Jallowed. 


4. As regards the claim of the surety 
for feeding charges, it is obvious thet 
no person, and much less, an animal, can 
live on air and water. The bulls ought 
to be fed. Even otherwise, there is a 
provision in the Civil Rules of Practice 
that in case where the livestock is aw 
tached and kept in court custody for and 
on behalf of the court, it is obligatory 
for that party who keeps such livestock 
to be reimbursed towards the feeding 
charges. That the sureties kept the bul-s 
for the period commencing from  3-‘- 
1973 and ending with 15-7-1973, is not 
in dispute. For the said period, the su- 
Tety has claimed only a sum of Rs. 43. 
This appears to be a reasonable charg2. 
Therefore, the court below ought io 
have allowed such charges and. ought not 
to have dismissed it or nezatived it cn 
irrelevant grounds. C. R. P. No. 694 of 
1974 is also allowed to the extent ind- 
cated. 


5. There will be no order as to cos:s 
in both the civil revision petitions. 


Order accordingly. 
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RAMAPRASADA RAO, Ag. C. J. 
AND SURYAMURTHY. J. 


Sri Krishna Textiles and ten Ap- 
pellants v. J. R. Exports (India), Res- 
pondent. 


A. A. O. Nos. 750 and. 751 of 1976, D/- 
21-4-1977.7 


Civil P. C. (1908), o. 38, R. 5 — Order 
of attachment before judgment passed — 
Order would not become ineffective after 
passing of decree permitting judgment- 
debtor’ to pay decretal amount in instal- 
ments —- That order which was an inde- 
pendent order would survive unless set 
aside in manner known to law. (Para 4) 


T. R. Rajagopalan, for Appellants; S. P. 
L. Palaniappa, for Respondent. 


RAMAPRASADA RAO, Ag. C. J:— 
These appeals are directed against the 
order of the City Civil Judge, Madras, 
who, in an under chapter suit, failed to 
notice the prior order passed by him, at- 
taching the moneys of the judgment- 
debtor in the hands of garnishees, by 
way of attachment before judgment. The 
plaintiff is the appellant. He filed an 
underchapter suit on the foot that the 


defendant owed him moneys for goods 
sold and delivered. He also rested his 


case on two dishonoured cheques issued 
by the defendant Having regard to the 
conduct of the defendant, the plaintiff, 
firding that the defendant was an out of 
State dealer, sought for attachment be- 
fore judgment of certain moneys belong- 
ing to the defendant in the hands of gar- 
nishees. The application for -attachment 
before judgment was ordered. 


2. The defendant attempted to obtain 
leave to defend, but later on gave up the 
same and submitted to a decree, The 
learned trial Judge passed a decree, who, 
at the request of the defendant, gave 
him the indulgence of paying the decree 
amount in instalment. But, curiously 
‘enough, at the time of passing the de- 
cree, he dismissed the application for 
attachment before judgment, without 
even any objection or request-by the de- 
fendant against the said attachment or 
for raising it for proper reasons. It is as 
against this direction resulting in the 
summary raising of the attachment of the 
moneys belonging to the defendant in 


*(Against order of City Civil J., Madras 
in I. A. 2687 of 1976 etc.) 
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the hands of garnishees: the present ap- 


peals have been filed. 


3. The contention of learned counsel 
for the appellant is that, when the defen- 
dant submitted to a decree, more or less 
by consent, there was no occasion for the 
learned Judge to summarily dismiss the 
application for attachment before judg- 
ment on the only ground that a decree 
had been passed enabling the defendant 
to pay the amount thereunder in instal- 
ments. Learned counsel for the respon- 
dent (defendant) would, however, say 
that eo instanti the decree is allowed to 
be satisfied by paying moneys in month- 
ly instalments or at stated intervals, 
then the order for attachment of any of 
the properties of the defendant could not 
thereafter survive and that therefore the 
order of the learned Judge dismissing 
the application for attachment before 
judgment in the above circumstances 
was right. 


4, When an order for attachment be- 
fore judgment under O. 38, C.P.C. is 
passed, it is generally done after examin- 
ing the materials, though prima facie, 
placed by the plaintiff at the time of 
bringing up the action before the court 
for the first time. Generally, and indeed 
it ought to be the normal position, such 
orders for attachment before judgment 
should only be issued, if the conscience 
of the -court is satisfied that the plaintiff 
is likely to be prejudiced by the non- 
grant of the same and that the attitude 
of the defendant prior to the filing of 
the suit was such that it raised a reason- 
able presumption that, but for the grant 
of the order of attachment, justice would 
not be done. If, therefore, it could be 
presumed that such an order of attach- 
ment before. judgment in the instant case 
was also granted under such accepted 
circumstances, then it is an independent 
order, which has to survive unless set 
aside in a manner known to law.: The 
fact that the defendant suffers a decree 
and prays for satisfaction of the same by 
paying moneys at stated intervals or in 
monthly instalment, would not alter the 
‘situation or- wipe out as a matter of 
course the legal effect of the prior order 
of attachment before judgment of the 
properties of the judgment-debtor which 
was issued by a competent court in a 
situation which compelled the court to 
do so. An order made under O. 38, C.P.C. 
is independent and is not capable of be- 
ing telescoped to an order permitting the 
defendant to pay the decree amount in 


Shamlal & Co. v. V. R. C. Rajagopala Chettiar 
monthly instalments or at stated inter- ` 


A.I. R. 


vals, which might be passed by the trial 
court on a written or oral application 
made by the judgment-debtor at about 
the time when the defendant suffers a 
decree by consent. If, therefore, the two 
orders are not interdependable, but are 
independent, then we are-unakle to ap- 
preciate the contention of learned coun- 
sel for the respondent that by reason of 
the passing of the decree permitting the 
judgment-debtor to pay it in instalments, 
an independent order passed by a com- 
petent court under O. 38, C.P.C. works 


itself out and becomes ineffective there-| 


after. This was not borne in mind by the 
learned trial Judge, when he dismissed 
the application for attachment before 
judgment without applying his mind 
either to the facts of the case cr to the 
fundamentals which are invccable in 
such circumstances. The order of the 
lower court is therefore set aside to this 
extent, namely, that the order granted 
by the court below in I A. Nos. 12657 
and 13214 of 1976 in O. S. 4229 of 1976 
shall stand, subject, however, to the 
following observations— 


Having regard to the fact that the 
judgment-debtor appears to have been 
regular in the payment of the 
ments, we modify the order of attach- 
ment before judgment, by directing the 
plaintiff-appellant to. take the banefit out 
of it to the extent of 50 per cent. of the 
amount attached, and as regards the 
balance of the decree amount, after ad- 
justing the instalments already. paid, the 
judgment-debtor shall furnish security 


within four weeks from this date, and 
on’ such furnishing of security the at- 
tachment over the other half of the 


moneys of the judgment-debtor attached 
pursuant to the order of attachment be- 
fore judgment as above, shall stand rais- 
ed. There will be no order as to costs. 

l Order accordingly. 
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V, RAMASWAMI, J. 
The Firm of Shamlal and Co. and 


others, Appellants v. V. R. C. Rajagopala 
Chettiar, Respondent. 


Second Appeal No. 1990 of 1974, D/- 
16-3-1977.* | 
*(Against decree of .Dist. J., Salem in 


A, S. No. 128 of 1973.) 
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Stamp Act (1899), S 
note insufficiently stamped — Inadmis- 
sibie in evidence — Whether 
can fall back upon ‘original cause of ac- 
tion’ that is the fact of lending, in a sutz 
based on such promissory note. 

Whether a person who has lent money 
on a promissory note, which is inadmis- 
sible in evidence owing to a defect in 
the stamping, can sue to recover the deb: 
apart from the note, depends on the 
circumstances under which the instru- 
ment was executed. If the note was giver. 
in respect of an antecedent debt, or as 
collateral security, or by way of condi- 
tional payment, or if the note does no: 
embody all the terms of the contract, 
the true nature of the transaction 
be proved; but if the promissory mote 
embodies all the terms of the contract, 
no suit on the debt will lie. If is true 


35 — Promissory 


that the fact that the execution of the _ 


promissory note is contemporaneous 
with the borrowing cannot exclude the 
possibility of the instrument being given 
as a collateral security. But that will 


have to depend on the facts and circum-. 


stances of each case. The execution of 
the promissory note and the lending 
formed part of the same transaction and 
by no stretch of, imagination, the pro- 
missory note in this case could be treated 
as a collateral security for a debt alread: 
existing. It might be that if the plain- 
tiff had not obtained a promissory note, 
they might have been able to recover 
money on the basis of lending and could 
have enforced the same against the se- 
curity bond given to them. But when 
once lending is under a promissory not 
and there was no antecedent debt a5 
such, the plaintiffs are not entitled to 
say that they’ are claiming the money 
on the original cause of action. AIR 1933 


Mad 785 (FB), Foll. (Para £) 
Cases Beferred: Chronological Paras 


AIR 1938 Mad 785: (1938) 2 Mad LJ 182 
(FB) 3 


JUDGMENT:— The plaintiffs are tha 
appellants, The suit was filed by them 
for recovery of a sum of Rs. 6,490 due 
under a promissery note dated 21-4-1963 
and for directing the defendants to pay 
the amount in court, in default of whick, 
directing the plaint schedule properties 
to be sold for.realisation of the amount 
so decreed. It appears that the plaintiffs, 
a firm of partnership, were lending 
moneys to the defendant as and when 
he wanted a loan. On 21-10-1964, the 
defendant executed a security docu» 
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plaintif: - 


cal. 
of which was that the suit promissory 


' therefore it was inadmissible in 


[Prs, 1-2] -> Mad. 34] 


ment under which he gave his self-ac- 
quired properties as security. for the 
due payment of all moneys that might 
be borrowed by the defendant from the 
plaintiff under . hundies, promissory 
‘notes, accounts and cheques. and giving 
right to the plaintiffs to proceed against 
the security for realisation of the moneys 
due, in default of payment. On 21-4-1966, 
the plaintiffs lent a sum of Rs. 6,006. un- 
der a promissory note executed by the 
defendants. On the ground that he had 
defaulted in payment of the money as 
per the promissory note, the present suit 
was filed for recovery of the same. 
Along with the plaint, the original pro- 
missory note was also filed. The defen- 
dant raised a number of contentions, one © 


note was not properly stamped and that 
evi- 


dence. The trial court took the issue’ 


relating to the admissibility of the suit 


promissory note and ultimately came to 
the conclusion that though it is a pro- 
missory note, it is not payable on de- 
mand and that therefore it should have 
been stamped under Article 49 (b) of 
Schedule’I to the Stamp Act and , that 
since the promissory note bore only a 
stamp of 25 paise, it was not admissible 
in evidence under S, 35 of the Stamp 
Act. Since the suit itself. was based on 
the promissory note, it was dismissed 
without going into the other issues. This 
judgment and decree. of the trial Court 
was confirmed by the lower appellate 
court. It is against the said judgment and 
decree that the present second appeal 
has been filed. 


2, The suit ae oE note reads as 
tollows:— 


“Behiudhikoduttha promissory note en- 
navendrol — Naladhu thedhi en kudum- 
ba selavirkum vyabarathirkum merpadi- 
yaridamirundhu mulam Rs. 6,000 aarayi- 
ram mattum rokkamaka ‘petrukkondu 
merpadi thokaiyai merpadiyarukkavadhu 


merpadiyar uttaravu petravarkalukka~ 
vadhu ketta pozhudhu koduppadhaka 
oppukkondu indha rupaikku madham 


ondrukku Rs.. 100 kku vaddi rubai 1 vi- 
dham seluthi oppukkondu madham oru- 
murai rubai 1;000 rubai aayiram veedham 
asal thokaikku seluthi varuvadhakavum 
oppukkondu ezhudhikoduttha promissory 
note.” ? 
It may be seen from the ioe extract 
that though in the earlier part of the 
document there is an unconditional un- 
dertaking to pay, the sum of Rs. 6,000 on 
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‘demand, the later portion says that the 
amount due under the promissory note 
is payable in instalments of Rs. 1,000 to- 
wards the principal and the interest due 
each month, Since the amount is not 
payable on demand and it is payable in 
instalments as per the later portion of 
the document, it is not ome falling under 
Art. 49 (a) as a promissory note pay- 
able on demand, and it comes under the 
category of a promissory: note payable 
otherwise than on demand, and the 
stamp duty will have to be paid as one 
for a bill of exchange. This promissory 
note was stamped with 25 paise stamp 
as a promissory note payable on de- 
mand Under S. 35 of the Stamp Act, the 
instrument in question is therefore not 
admissible in evidence. 

3. The learned counsel for the ap- 
pellants contended that even if the pro- 
missory note is not admissible in evi- 
dence, the appellants are entitled to rely 
on the original cause of action and claim 
a decree on that basis. According to the 
learned counsel, the cause of action for 
the suit was the borrowing of Rs. 6,000 
on 21-4-1966 and the promissory note 
executed on that date should be treated 
as a collateral security. He also cen- 
tended that there was already a regis- 
tered security bond executed on 21-10- 
1964, giving the self-acquired proper- 
ties of the defendant as security for the 
due payment of all the moneys that 
might be borrowed by him from the 
plaintiffs and that in those circumstan- 
ces, when the money was lent, it could 
have been recovered under the -original 
security bond itself and that when they 
obtained the promissory note, that pro- 
missory note also should be treated as 
collateral] security. There can be no 
doubt that if a debt exists, apart frem 
the promissory note and independently 
of it, the plaintiffs can sue for recovery 
of that debt, independently without bas- 
ing his claim on the promissory note it- 
self. That is what we normally call as 
‘on the original cause of action’. Whe- 
ther a persom who has lent money on a 
promissory note, which is inadmissible 
in evidence owing to a defect in tne 
stamping, can sue to recover the debt 
apart from the note, depends on the cir- 
cumstances under which the instrument 
was executed. As held by the Full Bench 
in Perumal Chettiar v. Kamakshiammal, 
1938-2 Mad LJ 189 : (AIR 1938 Mad 785) 
if the note was given in respect of an 
antecedent debt, or as collateral secu- 
rity, or by way of conditional payment 
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or if the note does not embody all the 
terms of the contract, the true nature of 
the transaction’ can be proved, but: if 
the promissory note embodies all the 
terms of the contract, no suif on the 
debt will lie. It is true that the fact that 
the execution of the promissory note is 
contemporaneous with the borrowing 
cannot exclude the possibility of the 
instrument being given as a collateral 
security. But that will have co depend, 
as already stated on the facts and cir- 
cumstances of each case. In this case, 
the promissory note was not executed 
for any antecedent debt or a liability 
which was existing de hors tie execu- 
tion. The execution of the promissory 
note and the lending formed part of the 
same transaction and by no stretch of 
imagination, the promissory ncte in this 
case could be treated as a collateral se- 
curity for a debt already existing. It 
might be that if they had not obtained a 
promissory note, they might even be able 
to recover money on the basis of lend- 
ing and enforce the same aga:nst the 
security given to them on 21-10-1964. But 
when once lending is under a promis- 
sory note and there was no entecedent 
debt as such, the plaintiffs are not en- 
titled to say that they are claiming the 
money on the original cause bf action. 
The suit also therefore could not be con- 
sidered to have been based on the ori- 
ginal cause of action, The second appeal 
accordingly fails and is dismissed. But 
there will be no order as to costs. 
Appeal dismissed, 
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S. Palanivelu, Appellant v. E. Verad- 


_ ammal, Respondent. ' 


S. A. No, 1320‘of 1974, D/- 15-2-1977.* 

Transfer of Property Act (1832), S. 51 
— Construction by trespasser —- Acquies- 
cence by owner while trespasser built on 
trespassed land — Owner should be 
compensated and trespasser should not 
be evicted. T 

In the instant case the owner did not 
do anything when the trespasser was 
putting up a portion of his main build- 
ing on a portion of. the trespassed Jand 
and sinking a major portion of the well 
ee 


*(Against decree of City Civil Court, 
Madras, in A. S. No. 109 of 1973.) 
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and doing other acts on the  trespassed 
land. The trespasser could not have done 
these things in a hurry. It must have 
taken several months for the -trespasser 
to complete them, The owner had not 
disclosed these things in the plaint and 
had not prayed for a mandatory injunc- 
tion for the removal of the structures 
put up by the trespasser on the tres- 
passed portion of the-suit property. Held 
that the Court would be justified in in- 
ferring acquiescence on the part of 
owner; and this would not be a case for 
directing delivery of possession of the 
trespassed portion to the owner. But this 


7 would be a case where the owner has ta 


be compensated in money for the value 
of the trespassed portion. 
Cases Referred: Chronological Paras 
AIR 1965 SC 1812 : (1965) 3 SCR 283 11 
AIR 1965 Mad 318 13 
(1965) 1 Mad LJ 167 & 
AIR 1961 SC 1570 .]2 


1937 Mad WN 533 9, 10 
AIR 1926 Mad 921 T 
(1860) 3 Macq 827 : 3 LT 130 il. 


5. Navannethakrishnan for T. R. Raja- 
gopalan and T. R. Rajaraman, for Ap- 
pellant; N. Sivamani, for Respondent. 

JUDGMENT:— The defendant whc 
lost in both the courts below is the ap- 
pellant, The respondent filed the suil 
for a declaration of her title to the por- 
tion of the land shaded blue ana mark- 
ed DEFG in the plaint plan and for re- 
covery of possession thereof and alsc 
for a permanent injunction restraining 
the appellant from interfering with her 
possession and enjoyment of the remain- 
ing portion of the suit property. The 
entire suit property is a land méasuring 
about 10 grounds and 1900 sq. ft. in 
R. S. 3173/4 block No. 55 Nadavakkam 
tank area in Purasawalkam. .The blue 
shaded portion marked D.E.F.G, is in the 
south-western corner of R. S. 3173/14. 
The respondent is the owner of R. 5S. 
3173/14, as per the settlement deed Ex. 


A-1, dated 11-6-1962, executed’ by her 
mother Adiammal. She filed the © suit 
alleging that the appellant  trespassed 


into the DEFG portion of the suit land 
meéasuring 5 feet east-west and 63 feet 
north-south on 21-4-1968 and that he 
was attempting to interfere with her 
possession and enjoyment of the remain- 
ing portion of the suit property, 

2. The appellant is the owner of the 
western land bearing R. S. 3173/12, mea- 
suring 1 ground and 30 sq. ft. allotted 
to him by the Nammalwarpet Co-opera- 
tive Housing Site Society. The defence 
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was that as a member of the said society 
he was allotted that land and he had 
taken possession of the same and put up 
a brick built construction on the land 
allotted to him by the Society and is in 
undisputed possession of the property 
allotted to him by the Society. He deni- 
ed that he had trespassed on any portion 
of the respondents land and contended 
that the understanding between himself 
and the said Society is that the latter 
should execute a sale deed in his favour 
after he completes payment of the value 
of the site in instalments and that the 
society is therefore a necessary party to 
the suit.. 


3. Both the courts have found that there 
is encroachment by the appellant on a 
portion of land measuring 63 feet north- 
south and -44 feet east-west on the 
southern side and 4 feet on the north- 
ern side, which has been cofoured in the 
Commissioner’s plan Ex. C-5 and that 
the said portion is part of R. S. 3175/14, 
belonging to the respondent. According 
to the Commissioner’s report and plan 
the appellant had put up an open latrine 
a major portion of which is in the 
coloured portion in Ex. C-5, a portion of 
the appellant’s main building, a portion 
of the platform, a major portion of 4a 
square well and a major portion of a 


(Varadarajan J.) 


stone used for washing clothes on the 
coloured portion in Ex. C-3. 
4, The trial court declared the res-, 


pondent’s title to the coloured portion. 
in Ex. C-5 and granted a decree for deli- 
very of vacant possession of that portion 
to the respondent after removal of the 
aforesaid superstructures’ within two 
months and also a permanent injunction 
restraining the appellant frcm interfer- 
ing with the respondent’s possession of 
the remaining portion in R. S. 3173/14 
with costs. This decree has been confirm- 
ed by the learned Principal Judge, City 
Civil Court, Madras, who dismissed the 
appeal with costs. 


® The concurrent findings of the 
courts below that the coloured portion 
in. the Commissioners plan Ex. C-5 
forms part of R. S. 3173/14 belonging to 
the respondént and that the appellant 
has trespassed on that portion cf the res- 
pondent’s property, are on questions of 
fact which cannot be gone into in this 
second appeal. But the question whether 
in view of the fact that the respondent 
had not taken any effective steps when 
the appellant had constructed a portion 
of his main building and a portion of the 
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open latrine and sunk the square weil 
and put up a portion of the platform 
and a major portion of the stone used 
for washing ciothes on the coloured por- 
tion in Ex. C-5 and had not prayed for 
any mandatory injunction for the 
removal of these structures from the por- 
‘tion of the -proverty, the possession 
whereof has been prayed for in the suit, 
she would be entitled to recover vacant 
possession of the small strip of land after 
demolishing and removing .the structures 
and closing the well or would be entitled 
only to the market value of the land as 
compensation, is a question of law that 
arises for consideration in this second ap- 
peal. 

6. The learned counsel for the respon- 
dent submitted at first that the question 
whether the respondent should not be 
compensated in money for the value of 
the land trespassed upon by the appellent 
should not be considered in the absence 
of a plea in the written statement. In 
that connection he relied upon a decision 
of Natesan J. in Fakiruddin Sahib v. 
Ramaswami Mudalar, 1965-1 Mad LJ 167, 
where also there was no plea in the 
written statement filed on behalf of the 
first defendant as in the present case, 
Claiming relief in respect of improvements 
ana equities in his favour. Natesan J. 
has observed in that judgment thus— 


“It will be apparent from these citations 
that to grant relief on the basis of equi- 
table estoppel, not only should there be 
pleadings, but there should be evidence 
on which foundation can be laid for 
raising the plea. As already stated, there 
is no plea and naturally no evidence that 
has been let in. The learned Subordinate 
‘Judge has gone on presumptions and has 
overlooked that any act cf the second de- 
fendant in excess of his powers would mot 
bind the Thaika or trust. There is no 
pleading and no evidence that the trustee 
or muthavallis as a body made any re- 
presentations or by their acquiescence 
allowed the first defendant to incur ex- 
penditure on the property. Again a re- 
ligious trust like the- Thaika in the pre- 
sent case will not be estopped by any act 
or conduct of the trustees committed in 
breach of trust. The lower appellete 
court has not considered any of these as- 
pects. The result, therežore.. is that the 
relief which the learned Subordinete 
Judge has granted cannot stand”, 

This decision cannot be applied to the 
facts of the present case where. as already 
stated, the respondent has not whispered 
anything in the plaint about the existence 
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of a portion of the main building of the 
appellant, a large portion of the well and 
other structures on the portion of the 
suit property which had been trespassed 
upon by the appellant. As already stated, 
the respondent has not prayec for any 
mandatory injunction for the removal of 
the said superstructure and other things 
put up on the trespassed portion by the 
appellant. The appellant appears to have 
proceeded on the basis that he was doing 
these acts only on his property. Even in 
the written statement his contention has 
been that the alleged trespassed portion 
forms part of R. S. 3173/12, which had 
been allotted to him by the Nammalwar- 
pet Co-operative Housing Site Society of 
which he is a member. Therefore, it . is 
not open to the learned counsel for the 
respondent to contend that the question 
of equity should not be considered in this 
Case on the ground that no plea in that 
regard has been raised in the written 
statement. 


7. The learned counsel for the respon- 
dent next contended that the ecuity can- 
not be granted under S. 51 of the T. P. 
Act to the appellant who is a trespasser. 
In this connection he relied upon some 
decisions. The drst decision relied upon 
by him is of a Bench of this court in Se- 
cretary of State v. Dugappa Shandary, 
AIR 1926 Mad 921, where the learned 
Judges have observed— 


"The question then arises whether the 
defendants believed in good faith that 
they were absolutely entitled to the land. 
They are the heirs of Veeranra Chetti, 
the elder brother of Nandiappa Setti. 
Nandiappa Setti obtained poss2ssion of 
the land after Durgi Setti’s death, know- 
ing full well that he had no title thereto 
and that he was a mere trespasser ......... 
The original possession was gained b 
trespass and it can hardly be said that a 
person who enters upon land Enowingly 
as a trespasser can bona fide believe that 
he is absolutely entitled thereto 
Negligence may in certain circumstances 
be consistent with honesty, but where 
title is obviously founded on  dsossession 


ee tpa woe 


Which is knowingly obtained by trespass, 


it is impossible to kold that the trespasser 
honestly believed that he was the absolute 
owner I would, therefore, hold 
that the defendants are not lezally en- 
titled to the value of the improvements 
under S. 51 of the T. P. Act.” 


8. There was evidence in thet case to 
show that the trespasser knew full well 
that he had no title to the property and 
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that he was a mere trespasser. But in 
the present case as already stated the Ep- 
pellant appears to have put up a portion 
of the main building and a major portion 
of the well and to haye done other aets 
in the trespassed portion of the suit pro- 
perty under the bona fide beliefs that trat 
portion of the property was part of 
R. S. 3173/12, of which he was an allot- 
tee under the Namamalwarpet Co-opera- 
tive Housing Site Society. ` 


9. The next decision relied upon 3y 
the learned counsel for the respondent is 
the one in Periakaruppa v. Madurai 
Kajimartheru Pallivasal, 1937 Mad WN 
533, where it is observed— 


"The claim to compensation is based 
ón S. 51 of the T. P. Act; but against this 
it is argued that none of the defendants 
had made any claim for compensation in 
their written statement. Nor was there 
any issue taken therein, and of course 
there was no finding. The learned coun- 
sel for the appellant is unable to prodtce 
any case similar to his in support of kis 
claim and it seems to me that his conten- 
tion cannot succeed because the defen- 
dants were clearly trespassers even €s- 
suming they entered upon the land in the 


bona fide belief that they had acquired 


good title. The word ‘transferee’ which 
appears in the section, in my opinion, can- 
not include a ‘trespasser’ and there is 
no case, so far as I am aware, where tne 
benefit of the section has ever been ex- 
tended to a ‘trespasser’. There is more- 
over an allegation in the plaint that whan 


the defendants were erecting or about to 


erect the houses the plaintiff objected and 
prevented them from doing so.” 


10. The respondent had sent the law- 
yer’s notice Ex. A-4 dated 24-8-1964 <l- 
leging that the appellant had encroach2d 
on 4 ft. of land and it was objected to 
by the respondent. The respondent fur- 
ther alleged in that notice that the appel- 
lant had removed the marking stones and 
put them in his house and had taken stess 
to put “fencing on that encroached land. 
The appellant had sent the reply notize 
Ex. A-5, dated 7-9-1964, denying that 
there was any encroachment upon the 
respondent’s land and saying that he was 
an allottee of the adjacent land by the 
Nammalwarpet Co-operative Housing Site 
Society and that the notice Ex. A-4 should 
have been addressed to that Society and 
not to him. The appellant had further 
stated in that reply notice that the 
measurement of the .respondent’s land 
alone by the surveyor even if true was 
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not the correct procedure and that he 
should have measured the entire land - 
and also the land belonging to the res- 
pondent. The appellant had denied that 
he had removed any stones or that he 
had taken up steps to put a fence on any 
portion of the land belonging to the res- 
pondent. But according to the plaint the 
trespass on the coloured portion in Exhi- 
bit C-5 was made on 21-4-1968, long after 
the exchange of the notices Exs, A-4 and 
A-5. There is no evidence to show that 
when the appellant was proceeding with 
the construction of his main building, the 
sinking of a well and putting up of other 
structures on the trespassed portion, the 
respondent raised any objection and 
drew the attention of the appellant that 
he was doing those things on a portion of 
the land belonging to her. Therefore, the 
aforesaid decision in Periakaruppa v. 
Madurai Kalimartheru Pallivasal, 1937 
Mad WN 533 also does not help the res- 
pondent. E 5a 


11. The learned counsel for the res- 
pondent relied upon the decision in R. S. 
Madanappa v. Chandramma, 1965-3 SCR 
283: (AIR 1965 SC 1812), which does not 
appear to help the respondent but ap- 
pears to help the appellant. There it has 
been observed— (at pp. 1815, 1816) 

‘In some decisions of the High Courts 
reference has been made to ‘equitable 
estoppel’ but we doubt whether the court 
While determining whether the conduct 
of a particular party amounts to an estop- 
pel, couid travel beyond the provisions of 
S. 115 of the Evidence Act......... The 
general principle of estoppel is stated 
thus by the Lord Chancellor in Cairncross 
v. Lorimer, (1860) 3 Macq 827— 

The doctrine will apply, which is to be 
found, I believe, in the laws of all civi- 
lized nations that if a man either by 
words ar by conduct has intimated that 
he consents to an act which has been 
done, and that he will offer no opposition 
to it, although it could not have been 
lawfully done without his consent, and 
he thereby induces others to do that from 
which they otherwise might have abstain- 
ed, he cannot question the legality of the 
act he had.so sanctioned, to the prejudice 
of those who have so given faith to his 
words or to the fair inferenze to be drawn 
from his corduct. I am of opinion that, 
generally speaking, if a party. having an 
interest to prevent an act being done has 
full notice of its being Cone. and ac- 
quiesces in it, So as to incuce a reason- 
able belief that he consents to it, and the 


position of others is altered by their 
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giving credit to his sincerety, he has no 
more right to challenge the act to their 
prejudice than he would have had if it 
had been dome by his previous licence.” 
In that case the appellant was in enjoy- 
ment of his daughter’s share in his wife’s 
properties after his wife’s death fully 
aware of the fact that it belonged to the 
daughters. It has been observed in those 
circumstances that no man who, knowing 
fully well that he has no title to property 
spends money on improving it can be 
permitted to deprive the original owner. of 
his right to possession of the property ex- 
cept upon the. payment for the improve- 
menis which were not effected with the 
consent of that person. In the present 
case as I have stated it could not be held 
that the appellant did the several acts 
which he had done on the trespassed por- 
tion of the .suit property knowing full 
well that he was doing so on a property 
which does not form part of the land al- 
lotted to him by the Co-operative Society 
of which he is.a member or that he was 
doing these acts on a land belonging: to 
the respondent. 

12. The learned counsel for the res- 
pondent next relied upon the decision of 
the Supreme Court in Bishandas v. State 
of Punjab, AIR 1961 SC 1570 which im 
my opinion does not help either party. 
The admitted position in that case was 
that the land belonged: to the State and 
that with the permission of the State one 
Ramjidas on behalf of the joint. family 
firm of Faquirchand Bhagavandas built a 
dharmasala,-a temple and a shop and 
managed the same during his lifetime and 
after his death the other members of the 
family continued the management. - In 
those circumstances it has been observed 
on the basis of some earlier decisions that 
a person who bone fide puts up construc- 
tions on land belonging to others with 
their permission would not be a trespasser 
and that the buildings so constructed 
would not vest in the owner of the land. 

13. The learned counsel for the ap- 
pellant relied upon the decision’ of a 
Bench of this Court in A. C. C. Ltd. v. 
Ramakrishna, AIR 1965 Mad 318 in 
that case, the appellant had secured from 
the Government a considerable extent of 
vacant land measuring about 420 acres 
including S. No. 950/1 which comprised 
60 acres for the purpose cf mining. Just 
south of S. No. 950/1 is S. No.-961/5 out 
of which the respondent had purchased 


from its owner one acre in the year 1850. 


For the purpose of his business he put up 


buildings om the land at a cost of nearly’ 
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Rs. 17,000 commencing the work in 1950 
and completing it in the next year. It 
was found that by putting up the build- 
ings he had occupied 79 cents of the land 
in S. No. 950/1 which is Government 
poramboke. The learned Judges have 
observed— (at pp. 319, .320, 321) 


“The respondent did not perhaps know 
at that time that he was trespassing upon 
Government property. There was’ every 
reason for it. Nearly five years after the 
buildings were put up, the appellant sent 
a notice to the respondent complaining 
that in putting up the buildings the latter 
had tréspassed into a portion of the pro- 
perty leased out to them by the Govern- 
ment. The respondent contested the title 
of the appellant to that extent of pro- 
perty. The former then instituted a suit 
out of which this appeal arises in 1958 
for recovery of possession of 79 cents of 
land which had been occupied by the res- 
pondent and for a mandatory injunction 
directing him to remove the superstructure 
put up thereon. Both the courts below 
found that the appellant had title to the 
property and they accordingly passed a 
decree for possession. The learned ap- 
pellate Judge, however, realised that the 
appellant could have discovered the en- 
croachment even at the time of construc- 
tion of the building by the respondent. 
But he was of the view. that having re- 
gard to the nature of the land and the 
circumstances under which the encroach- 
ment was noticed, the appellant could 
not be held to have acquired in the action 
of defendants in putting up the buildings. 
One can easily see from the judgment of 
the lower appellate court that but for the 
indifferent attitude adopted by the appel- 
lant the respondent could not have been 
encouraged to put up the buildings. 


‘It is not pretended that the appellant 
was not aware of the buildings coming 
up. Notwithstanding the view expressed 
by the appellate Judge, one can easily see 
that there must have been some kind of 
acquiescence on the part of the appellant 
while the respondent was putting up his 
buildings. The respondent feeling ag- 
grieved by the judgment of the lower ap- 
pellate court filed a second appeal to this 
court. Veeraswami J. while affirming 
the title of the appellant to 79 cents of 
land held that in the circumstances, it 
would be unjust to pass a decree for pos- 
session of the property. The learned . 
Judge accepted the finding of the lower 
court that the appellant could, if they 
had cared, have rongid out in time that 
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the respondent was trying to encroach 
upon their property and when they per- 
mitted the: latter to complete their con- 
struction, it was: evident that they were 
acquiescing in the act of the respondent. 
He therefore, considered that this was mot 
a case for directing delivery of posses- 
sion. Inasmuch as there was a prayer in 
the plaint for the grant of equitable re- 
lief by way of mandatory injunction, the 
learned Judge held that it would be com- 
petent for the court to substitute in the 
place of the relief sought, a decree for 
compensation. 


It will be clear from what we have 
stated above, that although a owner of a 
property will have the undoubted right to 
recover possession of it from a trespasser 
albeit that the latter had put up a. con- 
struction upon it, an exception does exist 
to such a rule when the owner is pre- 
cluded by any conduct on his part from 
claiming possession. That is not really 
denying the owner his right to recover 
possession from the trespasser; but a rule 
of estoppel which prevents the owner 
from claiming the property to be his so 
far as the other side is concerned. 


The learned Judge has, however, direct- 
ed remand of ‘the case for the purpose of 


. ascertaining compensation payable to the 


appellant by the respondent. We are un- 
able to see on what ground that direction 
can be justified. But the respondent has 
not complained against the order by filing 
any cross appeal or memorandum of cross 
objections. Under the circumstances we 
leave the direction of the learned Judge 
as it stands”. : 


14. Im the present case also, as already 
stated, the respondent has not done any- 
thing when the appellant was putting up 
a portion of his main building on a por- 
tion of the trespassed property and sink- 
ing a major portion of the well and doing 
other acts on the trespassed. property. 
The appellant could mot have done these 
things in a hurry. They must have taken 
several months for the appellant to com- 
plete the things which he had done on 
the property. The respondent had not 
disclosed these things in the plaint and 
has not prayed for a mandatory injunc- 
tion for the removal of the structures put 
up by the appellant on the trespassed 
portion of the suit property. The court 
would therefore be justified in inferring 
acquiescence om the part of the respon- 
dent; I consider that this is not a case for 
directing delivery of possession of the 
fresspassed portion to the respondent. 
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But this is a case where the respondent 
has to be compensated im money for the 
value of the trespassed portion. 

15. There is no evidence regarding the 
compensation to be: paid to the respon- 
dent for the trespassed portion. The 
learned counsel for the parties are mot 
able to agree on the matter. The matter 
has therefore to go back to the lower ap- 
pellate court for submission of a finding 
regarding the market value of the tres- 
passed portion. The lower appellate 
court will submit its finding within two 
months from the date of receipt of the 
records. The parties will be at liberty 
to adduce fresh evidence regarding the 
market value of the trespassed portion of 
the suit property. They will have ten 
days time for filing objections after the 

ding is received in this court. 

Order accordingly. 
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Nagamalai Thevar, Appellant v. Panda- 

ram and another, Respondents. 

S. A. 188 of 1974.. D/- 10-2-1977. 

(A) Civil P, C. (1908), O. 1, R. 9 — Mis- 
joinder of parties and causes of action — 
Common questions of fact and law arising, 
Single suit against all such persons would 
not be bad for misjoinder. 


In a suit for recovery of possession and 
past and future mesne profits the plain- 
tiff impleaded both the persons in posses- 
Sion of separate and distinct lands claim- 
ing rights under two individual sale deeds 
from the legal heirs of the original owner, 
held that since even if separate suits had 
been filed. common questions of fact and 
law would have arisen, the suit was not 
bad for misjoinder of parties and causes 
of action. (Para 4) 

(B) Limitation Act (1963), Art. 65 — 
Delivery of symbolical possession inter- 
rupts adverse possession. (Civil P. C. 
(1908), O. 21, R. 96). | 


Delivery of symbolical possession too 
as under O. 21, R. 96, C., P. C., distinguish- 
ed from actual possession under R. 95, 
arrests the continuity of adverse posses- 
sion. Where, therefore, plaintiff who was 
on 19-12-1956 given symbolical possession 
of the land he purchased in execution of 
a decree filed a suit tọ recover possession 
of it on 7-7-1967, the delivery of symboli- 
cal possession on 19-12-1956 arrested the 
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continuity of adverse possession of per- 
sons in possession and the suit filed with- 
in 12 years of the date of delivery was in 
time. AIR 1966 SC 470, AIR 1917 PC 197 
(2) and AIR 1954 Mad 760, Foll.; AIR 
1973 Mad 360, Held no longer good law in 
view of AIR 1954 Mad 760. 
(Paras 6 and 12) 

(C) Limitation Act (1963}, Art. 65 — 
Symbolical delivery of possession binds 
also legal representatives of the parties to 
the record. (Civil P. C. (1908), O. 21, 
. R. 96). 

Persons claiming rights under sale deeds 
from parties to the suit and execution 
proceedings where celivery of symbolical 
possession wag given are bound by such 
delivery of possession. Continuity of ad- 
verse possession pleaded by them gets 
arrested by the delivery of symbolical 
possession. (1880) ILR 5 Cal 584 (FB), Foll. 

(Para 10) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 360: (1973) 1 Mad LJ ve 


AIR 1966 SC 470: (1967) I Mad LJ (SC) 
29 5, 6, 12 
ATR 1954 Mad 760 6, 9 
AIR 1927 Mad 849 : 53 Mad LJ 339 8 
AIR 1921 All 9:ILR 43 All 520 (FB) ; 
6,1 

AIR 1917 PC 197 (2):34 Mad LJ 97 5, 


6, 7, 8, 9, 12 
AIR 1914 Nag 14:24 Ind Cas 850 11 
(1912) ILR 36 Bom 373 (FB) 6 
(1904) ILR 27 Mad 262 11 
(1880) ILR 5 Cal 584 (FB) 7,9 


JUDGMENT :— The plaintiff, who lost 
in both the courts below, is the appellant. 
He filed the suit for possession of the 
eastern 85 cents out of 1 acre 87 cents 
comprised in K. S. 126/3-A called ‘Kal- 
pulichanpatti Punja? in Vikramangalam 
village, Thirumangalam taluk. The suit 
property is A schedule property which 
forms part of B schedule property. The 
appellant’s case was that the entire B 
schedule. property belonged originally to 
Naga Thevar. The appellant had Aled 
S. C. 312 of 1940 in the District Munsif 
Court, Thirumangalam for recovery of 
certain moneys due to him from Naga 
Thevar. After the death of Naga Thevar, 
pending that suit, his sons Chinnakannun 
alias Kaluva Thevar and Peyandi Thevar 
were added as his legal representatives. 
Subsequently, a decree was obtained in 
that suit and E. A. 87 of 1942 was filed 
for transmission of the decree to the ori- 
ginel side for execution, Thereafter, the 
appellant filed E. P. 121 of 1942, and got 
the entire B schedule property attached 
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in execution of the decree on 9-5-1946. 
Subsequently, the property was brought 
to sale in E. P. 405 of 1952 and purchased 
by the appellant himself on 27-7-1953 
under the sale certificate, Ex. A-1, sub- 
ject to an othi under Ex. B-12 dated 6-6- 
1940 executed by Naga Thevar’s sons in 
favour of the second respondent’s mother 
Myakkal over the western 1 acre out of 
the B schedule property. After obtain- 
ing the sale certificate, Ex. A-1, the ap- 
pellant filed E. A. 701 of 1956 for deli- 
very under O. 21, R. 96, C. P. C. and ob- 
tained delivery on 19-12-1956, as seen 
from the delivery warrant and akthakshi 
Ex. A-2. Subsequently, he got the Patta 
Ex, A-3 transferred in his name on 8-4- 
1965. He claimed to be in possession of 
the property since the date of delivery 
and to have paid kist under Exs. A-4 to 
A-6 and he alleged that the respondent 
trespasseqd into the A schedule property 
and were raising crops and that he was, 
therefore, entitled to recover possession 
of the A schedule property with past 
mesne profits of Rs. 720 and future mesne 
profits. The suit was filed after the ap- 
pellant had sent the notice Ex. A-7 and 
had received the replies Exs: A-8 and A-9 
from respondents 1 and 2 respectively. 


2. The respondents admitted that the 
B schedule property belonged to Naga 
Thevar and that the A schedule property 
is part of the B schedule property and 
contended that the B schedule property 
devolved on Naga Thevar’s sons on his 
death. The respondents denied know- 
ledge about the court proceedings in 
S. C. 312 of 1940 and the execution peti- 
tion filed on the basis of the decree pass- 
ed in that suit and comtended that the de- 
livery alleged to have been taken on 
19-12-1956 was only a paper delivery and 
not actual delivery. The first respondent 
had purchased 25 acres in A schedule pro- 
perty from Naga Thevar’s son Markamtan 
and others under Ex. B-2 dated 8-5-1957 
and 18 cents in A schedule property from 
one Pandi son of Chinnekknum Thevar 
under Ex. B-3 dated 23-12-1957. The se- 
cond respondent has purchased 64 cents 
under Exs. B-11 and B-15. The respon- 
dents contended that they had purchased 
the entire A schedule property and that 
they have acauired title by adverse pos- 
session. The respondents further con- 
tended that the sult was bad for mis- 
joinder of causes of action on the ground 
that they were in possession of specific 
extents of the A schedule property in 
pursuance of the separate sales in their 
favour. i 
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3. Both the courts below held that the 
delivery on 19-12-1956 was only a paper 
delivery and not actual delivery and that 
the first respondent had acquired title to 
the property by adverse possession “or 
over the statutory. period. They also 
found that the first respondent, the pur- 
chaser under Exs. B-2 and B-3, the second 
respondent, purchaser under Exs. B-11 
and B-15, and the second respondent as 
the heir of the mortgagee Mayakkal uncer 
Ex. B-12 were in possession of specific 
portions of the A schedule property and 
that the suit was, therefore, bad for mis- 
joinder of causes of action. Jn this’ view, 
both the courts below dismissed the sait 
without going into the question -of fhe 
quantum of mesne profits. 

4. There is no question of the suit þe- 
ing bad for misjoinder of parties and 
Causes of action, for the othi, Ex. B-12 
has been executed only in respect of the 
western 1 acre out of the B schedule pro- 
perty and only the western 1 acre could 
be in possession of the second respondent, 
the son of the mortgagee, and the first 
respondent could be in possession of orly 
43 cents out of the A schedule prope:ty 
by right of purchase under Exs. B-2 and 
B-3, and the second respondent could be 
in possession of only 64 cents by right of 
purchase under Exs. B-11 and B-15. 
Common questions of fact and law would 
have arisen even if separate suits had 
been filed and, therefore, the appellent 
could file a single suit against both res- 
pondents in respect of the A schedule pro- 
perty. Therefore, it is not possible to Up- 
hold the view of the courts below that 
the suit is bad for misjoinder of partes 
and causes of action. : 

5. The title of Naga Thevar to the 
entire B schedule property has been ed- 
mitted. The appellant has proved the 
purchase of the entire B schedule pro- 
perty under the sale certificate, Ex. A-I 
in pursuance of the decree obtained 
against the sons of Naga Thkevar implead- 
ed as the legal representatives of their 
father in S. C., 312 of 1940 on the file of 
the District Munsif Court, Tirumangalam. 
The appellant purports to have takan 
symbolical delivery of possession of the 
suit property on 19-12-1956, as per the 
delivery warrant and akthakshi, Ex. A-2. 
The suit having been filed on 7~7-1967 
within 12 years from the date of the 
symbolica] delivery if symbolical wotld 
arrest the running of adverse possessicn, 
the appellant would be entitled to re- 
cover possession of the A schedule pro- 
perty. The learned subordinate Judge 
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has purported to rely upon the de- 
cision of the Supreme Court in Mani- 
kayala Rao v. Narasimhaswami, 1967-1 
Mad LJ (SC) 29: (AIR 1866 SC 470), in 
coming to the conclusion that symbolical 
delivery would not arrest the running of 
adverse possession. On the contrary that 
decision is an authority for the position 
that symbolical delivery would arrest the 
running of adverse possession. The 
learned Judges have observed at page 31 
(of Mad LJ): (at p. 474 of AIR (SC)) 
thus— : 

“It is not in dispute that in order that 
the suit may be barred under the Article 
the defendant must have been in un- 
interrupted possession for 12 years be- 
fore the date of the. suit. Now, in the 
present case that was not so. By the de- 
livery of symbolical possession under the 
order of 6-11-1939 the adverse possession 
of the defendant was interrupted. Time 
has, therefore, to commence to run from 
that date and so considered, the suit 
having been brought within 12 years of 
that date, it was not barred under that 
article. That would follow from the case 
of Sri Radha Krishna Chanderji v. Ram 
Bahadur, 34 Mad LJ 97 : AIR 1917 PC 
197 (2) where it was held that delivery of 
formal possession also interrupted the 
continuity of.adverse possession”. ` 

6. The learned counsel for the respon- 
dents submitted that symbolical delivery 
of possession would arrest the continuity 
of adverse possession only im case where 
such possession could be given and not 
where actual delivery could be given 
under O. 21, R. 95, C. P. C. but symboli- 
cal delivery alone was given under O. 21, 
R. 96, C. P. C. He submitted that the 
aforesaid decision of the Supreme Court 
in Manikyala Rao v. Narasimhaswami, 
1967-1 Mad LJ.(SC), 29: (AIR 1966 SC 470) 
itself would show that that is the position 
of law. He relied upon the following ob- 
servations made in that judgment at 
page 32 (of MLJ): ((at pp. 474-475 of AIR 
(SC)) of the report— - 

“Learned counsel for the respondents 
referred us to Mahadev Sakaran Parkar 
v. Janu Namji Hatle, (1912) ILR 36 Bom 
373 (FB). and Jang Bahadur Singh v. 
Hanumant Singh, ILR 43 All 520: (AIR 
1921 All 9) (FB) to show that the de- 
livery of symbolical possession does not 
avail the appellants (successors-in-inte- 
rest of Sivayya who died pending ap- 
peal in the High Court). On behalf of 
the appellants it was said that these de- 
cisions are no longer good law in view 
of the judgment of the Judicial Commit- 
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tee in Sri Radhakrishna” Chanderji’s case, 
34 Mad LJ 97: AIR 1917 PC 197 (2): 
Apart however from the merits of this 
contention which, no doubt, deserve con- 
sideration, the principle or these cases 
does not seem to us to be applicable - to 
the present case. That principle was ex- 
pressed in the case of Jang Bahadursingh, 
ILR 43 All 520: (ATR 1921 All 9) (FB) 
which is also clearly to be implied from 
the decision in the case of Mahadev 
Sakharan Parkar, (1912) ILR 36-Bom 373 
(FB) in these words— 


‘If possession was delivered in accord- 
ance with law, that undoubtedly would, 
as between the parties to the proceedings 
relating to delivery of possession, give a 
new start for the computation of limita- 
tion and the possession of the defendants 
would be deemed to be a fresh invasion 
of the plaintiff's right and a new trespass 
on the property. But if possession was 
not delivered in the mode provided by law, 
that delivery of possession cannot, in our 
opinion, give a fresh start to the plaintiff 
for computing limitation.’ 

By the words ‘in accordance with law’ 
the learned Judges meant, in accordance 
with the Civil P. C. and not any other 
law. These cases dealt with an order of 
delivery of symbolical possession where 
an order. for actual possession could have 
been made under the Code. Because of 
this, it was held that the order for deli- 
very of symbolical possession did not 
interrupt the adverse possession of the 
defendant. That is not the case here. The 
only order for delivery of possession that 
could possibly be made under the Code 
in the present case was uhder O. 21, 
Rr. 35 (2) and 96 because the other mem- 
bers of the family whose share had not 
been sold were certainly entitled to re- 
Main in possession......... The result is that 
the suit was not barred whether Art. 144 
or Art. 120 applied to it.” 

It is not possible to agree with the learned 
coursel for the respondents that this de- 
cision of the Supreme Court’ lays down 
that where symbolical delivery was 
actually given in a case where actual 
delivery could have been given, it would 
not arrest the adverse possession, for 
in the earlier portion of the judgment 
the learned Judge observed, as extracted 
above, that by the delivery of symbolic 
possession under the order of 6-11-1939, 
the adverse possession of the defendant 
Was interrupted and that time has, there- 
fore. to commence to run from that date 
and so considered, the suit having been 
brought within 12 years of that date, it 
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Was not barred under that: article. . In 
making that observation, the learned 
Judges had relied upon the decision of 
the Privy Council in Sri Radha Krishna 
Chanderji v. Ram Bahadur, 34 Mad LJ 
97: AIR 1917 PC 197 (2). -The learned 
counsel for the respondents ‘nex: relied 
upon the decision of V. Ramaswami J. in 
Nagoor Rowther v. Abdul Rahim, 1973-1 
Mad LJ 198: (AIR 1973. Mad 860). In 
that case, the plaintiff as the assigznee-de- 
creeholder purchased certain items of 
properties including Items 7 and 8 and 
he was found to have taken only symboli- 


Cal delivery of those two items on 2-12- 


1938. Subsequently he filed the suit out 
of which the decision of V. Ramaswami J. 
arose, namely. O. S. 453 of 1950, for re- 
covery of possession of those two items 
and certain other items of properties al- 
leging trespass by the second dzfendant 
in that suit so far as Items 7 and 8 are 
concerned, and he obtained an ex parte 
decree against the second defendant on 
22-1-1952. Thereafter he filed E. P. 96 of 
1964 for obtaining delivery of possession 
in execution of that decree and it was 
Stated that he took delivery of possession 
on 4-5-1964. The second defendant con- 
tended that he was not aware of O. S, 453 
of 1950 and that the decree in that suit 
was obtained fraudulently and the al- 
leged, delivery in the prior suit was false, 
fraudulent and legally void, and he claim- 
ed to. have acquired title to those two 
items of properties by adverse pəssession 
for over 12 years before suit. The trial, 
court found that actual possession was 
taken and that the trespass allezed was' 
true and decreed the suit. But on appeal, 
it was found that only symbolical delivery 
Was taken and that the second dzefendant 
had acquired title by prescription. It may 
be stated that the plaintiff in that suit 
himself admitted that these two items, 
namely, Items 7 and 8 were in the posses- 
sion of tenants and therefore it was found 
that only symbolical delivery could have 
been taken by him. The view of the lower 
appellate court was confirmed by V. 
Ramaswamj J. though it was found that 
the second defendant ‘was a party to the 
Suit in which the property was scold. But 
having regard to the decisions which will 
be referred to presently, particularly of 
a Bench of this court in Pethaperumal v. 
Chidambaram, AIR 1954 Mad 780 it is 
not possible to agree with this view of 
V. Ramaswami J. 


7. Sri Radha Krishna Chanderji v. Ram 
Bahadur, 34 Mad LJ 97: (AIR 1917 PC 
197 (2)), arose out of a suit to recover 
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possession of 150 bighas of land in Mouzah 
Nagdah in respect of which the plaintiffs 
had acquired such right in the land as 
could be sold under a decree in favour of 
mortgagees against two members of a 
joint Hindu family, named Rudra Prakash 
Misser and Dharam Prakash Misser. The 
principal defendant im the suit, an icol 
represented by its shebaits, which was in 
actual possession through its tenants, 
claimed title to the land through the če- 
creeholder purchaser at an execution sale 
held under his decree in 1883, which had 
been obtained against the father of Rucra 
Prakash and Dharam: Prakash, and it 
contended that it had better title derived 
from the father and it also relied on zd- 
verse possession. The idol proved that it 
had held the land through its tenants Zor 
many years before the suit. But the 
plaintiffs alleged effective interruption of 
their possession within 12 years before 
the suit. The plaintiffs ‘received a-sale 
certificate that they were entitled to all 
the zamindari rights in 8 annas pucca of 
Mouzah Nagdah’ and the land being in 
occupation by cultivating tenants they te- 
ceived formal possession after due pro- 
clamation by beat of drum in 1898. Their 
Lordships of the Privy Council have cb- 
served in that judgment thus— 


"In the High Court and before thsir 
Lordships it was further argued that 
symbolical possession would not avail 
against the defendants, but that orly 
actual dispossession would interrupt thir 
adverse possession. The High Court, fol- 
lowing a decision of the Full Bench in 
Juggobundhu Mukerjee v. Ramechuncer 
Bysack. (1880) ILR 5 Cal 584 (FB), held 
that symbolical possession availed to dis- 
possess- the defendants sufficiently, be- 
cause they were parties to the proceed- 
ings in which it was ordered and given. 
This decision is one of long standing. and 
has been followed for many years. Their 
Lordships see no reason ta question it or 
to hold that this rule of procedure should 
now be altered.” 


8. Similar view has been taken by a 
Bench of this court in Kamayya v. Mata- 
lakshmi, 53 Mad LJ 339: (AIR 1927 Mad 
849), where the learned Judges have cb- 
served— 


“Tt is clear that the balance of autFo- 
rity is overwhelmingly in favour of the 
view that, in a case like this. a judgment 
debtor, who is a party to the execution 
proceedings and is bound by the decr2e, 
is not entitled to deny that he was dis- 
possessed, even though he was not actual- 
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ly evicted. We think that the rule laid 
down by the Privy Council is so worded 
as to be of general application and that 
we must follow it.” 
The Privy’ Council decision referred to in 
that decision is the one rendered in Sri 
Radhakrishna Chanderjj v. Rama Baha- 
dur, 34 Mad LJ 97: (AIR 1917 PC 197 (2) 
9. The learned counsel for the respon- 
dents sought to rely upon the decision of 
a Bench of this court in Pethaperumal v. 
Chidambaram, AIR 1954 Mad 760. A 
reading of that decision shows that it is 
clearly against what has been contended 
for on behalf of the respondents in the 
Present case. In that case, the property 
was admittedly in the pcsession of 
tenants and delivery ‘of possession was 
effected on 8-7-1929 by proclamation and 
affixture, The plaintiffs alleged that sub- 
sequently one Vinayakam Ambalam tres- 
passed into the properties in September 
1934 and was in unlawful possession, The 
suit for declaration and possession was 
filed on 8-7-1941. The first two defen- 
dants in that suit were the sons and legal 
representatives of Vinayakam Ambalam 
and the other defendants were stated to 
be in possession of the properties as the 
tenants of these two defendants. It was 
contended in that suit before the High 
Court that symbolical delivery under 
O; 21. R. 96, C. P. C. was binding only 
against the parties to the suit and not 
against strangers and that in the case. of 
the latter, their adverse possession was 
not interrupted by such delivery, and for 
that position decisions of- the type illus- 
trated by Juggobundhu Mukerjee v. Ram- 
chunder Bysack, (1880) ILR 5 Cal 584 (FB) 
were referred to. The learned Judges 
have observed in paras. 11 and 12 thus— 


“Mr. Viraraghavan had to admit that if 
in the present case delivery was effected 
under O. 21, R. 95 amd Khas possession 
had been obtained by the plaintiff, his 
suit could not be resisted by the appel- 
lant. Does it make any difference that 
the delivery is effected under O. 21, R. 96, 
as ‘paper possession’ is hardly justified 
and runs counter to the principle on 
which the provision is based. Symbolical 
possession obtained under O. 21. R. 96 is 
quite a different thing from paper posses- 
Sion, which might correctly describe only 
the possession obtained by a party who 
being entitled to actual vossession, the 
judgment-debtor himself being in posses- 
sion, obtains delivery of possession on 
Paper without actual possession: or those 
cases where without complying with the 
requisites of the statute a false return is 
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made as if they were complied with. Pos- 
session obtained by proclamation and 
affixture under O. 21, R. 96 is equivalent 
to real possession in those cases where 
the Code expressly or impliedly proves 
that it shall have that effect. On the 
finding of the lower appellate court that 
the statutory requisites under O. 21, R. 96 
have been followed the possession ob- 


tained by the plaintiffs predecessor in. 


title was real and was not invalidated by 
the non-impleading of the legal repre- 
sentatives of Alagu”. “The other line of 
reasoning submitted by learned counsel 
for the appellant that a symbolic delivery 
of possession interrupted only the posses- 
sion of the parties to the record and not 
strangers, also proceeds on a misapprehen- 
sion as to the rule. The cecision in Jug- 
gobundhu Mukerjee v. -Ramehunder 
Bysack, (1880) ILR 5 Cal 584 (FB) accept- 
ed by the Privy Council in Thankur Sri 
Radhakrishna v. Ram Bahadur, AIR 1917 
PC 197 (2), lays down the rule that sym- 
bolic delivery of possession is binding 
against the parties to the record. But a 
legal representative of a party to the re- 
cord is as much bound by every estoppel 
binding on his predecessor and if as we 
have held there was no legal obligation 
to implead the legal representatives at 
that stage, it is clear that these decisions 
are really adverse to the contentions 
raised by the appellant.” 

10. This decision clearly lays down that 
symbolic delivery of possession is bind- 
ing not only against the parties to the 
record but also against the legal repre- 
sentatives of a party to she record. In 
the present case, the first respondent 
clairns to have purchased 25 cents out of 
the suit properties from Markantan son 
of Naga Thevar who was the judgment 
debtor in S. C. 312 of 1940 in execution 
of which decree the property was brought 
to sale in E. P. 405 of 1952 and purchased 
by the appellant under Ex. A-1 subject 
to the othi under Ex. B-12, and also from 
others under Ex. B-2 dated 8-5-1957. The 
first defendant: claimed title to 18 cents 
of the suit lands by right of purchase 
from one Pandi son of Chinnakannu The- 
var under Ex. B-3 dated 23-12-1957. As 
Markantan, one of the vendors of the first 
respondent under the sale deed Ex. B-2 is 
the legal representative of Naga Thevar, 
the judgment-debtor in 5. C. 312 of 1940, 
the symbolical delivery is clearly binding 
on the first respondent and would arrest 
his adverse possession 

11. No doubt in Jang Bahadur Singh 
v. Kanwant Singh, ILR 43 All 520: (AIR 
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1921 All 9) (FB) it has been observed 
thus—— 


“The case of Kocherlakota Venkata- 
kristna Row v. Vadrevu Venkappa, (1904) 
ILR 27 Mad 262 is distinguishable from 
the present case having regard to the 
facts and circumstances of that case. The 
same remark applies to the case of Dhan- 
singh v. Ganpat, 24 Ind Cas 850: (AIR 
1914 Nag 14), in these cases, possession had 
been delivered in the right- mode having 
regard to the nature of the property. In 
this view, we hold that where possession 
has been delivered in accordarce with 
the provisions of law, that is, in accord- 
ance with S. 318 or 319 of the ald: Code, 
as the case may be, having regard to the 
nature of the proverty, or under O. XXI, 
R. 95 or R. 96 in each case regard heing 
always had to the nature of the property 
and the mode in which possession ought 
in law to have been delivered, end such 
possession had been delivered; the auc- 
tion purchaser gets a fresh start for the 
computation of limitation. But where 
such possession kas not been delivered, 
the mere fact of formal delivery of pos- 
session is not available to him for saving 
the operation of limitation. In the pre- 
sent case. possession was not delivered 
in the manner required by law ard there- 
fore the delivery of possessior. which 
took ‘place on 20-11-1903 could not be of 
any help to the plaintiff as regerds the 
Saving of limitation”. 


12. But this decision has been referred 
to in the decision of the Supreme Court 
in Manikyala Rao v. Narasimhaswami, 
1967-1 Mad LJ (SC) 29: (AIR 1966 SC 
470) referred to above, where. as already 
stated, it thas been observed that the de- 
livery of symbolic possession would arrest 
the adverse possession of the defendants 
in the suit. Having regard tu that deci- 
sion of the Supreme Court, and the deci- 
Sion of the Privy Council in Sri Radha- 
krishna Chanderj. v. Ram Bahedur, 34 
Mad LJ 97: (AIR 1917 PC 197 (2), which 
has been consistently followed, tt is not 
possible to agree with the courts below 
that symbolical delivery of possession 
effected on 19-12-1956 as seen frcm Exhi- 
bit A-2 had not errested the adverse pos- 
Session of the first respondent and that 
the first respondent has prescribed title 
to the portions claimed by him by ad- 
verse possession. The courts below had 
erred in law in kolding so and this court 
is, therefore, entitled to interfer2 in se- 
cond appeal. The second appeal is, there- 
fore, allowed with costs throughout pay- 
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able by respondents 1 and 2. The appei- 
lant has mot adduced any evidence re- 
garding past profits. There will, there- 
fore, be a decree only for possession with 
future mesne profits to be ascertained in 
separate proceedings under O. 20, R. 12, 
C. P. C. No leave. | 
Appeal allowed. 
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Kumaraswami Gounder and others, Ap- 
pellants v. Subba Gounder and others, 
Respondents. | 

Appeal No. 31 of 1970, D/- 7-2-1977.* 

Hindu Law — Joint family property — 
Properties under convenient. and sepa- 
rate enjoyment of members pursuant to 
domestic scheme — House constructed by 
a member out of income of such property 
when he was conveniently enjoying cer- 
tain lands of joint family — Should be 
treated as joint family property. 


In a case where the members of a 
family decided for purposes of conveni- 
ence to take charge of certain properties 
of the family and administer them, it does 
not axiomatically follow that the person 
who has been charged with the responsibi- 
lities of possessing such properties is not 
to account for the income which the pro- 
perties of which he has taken charge would 
yield. But the position is different if at a 
family council the parties exercise their 


minds and carve out certain properties of . 


the family for purposes of allotment to each 
of the branches and allot them to such 
of those sharers who are entitled to it in 
lieu of their maintenance and the main- 
tenance of their branch. If the evidence 
in a case establishes that there was such 
an allotment with the avowed purpose, 
then the income derived by the allottees 
from the possessed properties would be 
their own and they would not be in any 
sense accountable for such income to the 
‘other members of the family. But in 
the absence of proof of allotment of such 
identifiable properties by virtue of a 
scheme thought of openly by the mem- 
bers of the joint family, it could only be 
Said that the parties were in enjoyment 
of it for purposes of Convenience and that 
their ancillary responsibility to account 
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does not disappear as a matter of course. 
Therefore, the property in dispute which 
was admittedly put up by a member at 
a time when he was only conveniently 
enjoying certain lands of the joint family 
in a particular village out of the income 
of such properties cannot axiomatically 
be said to be his property on the foot 
that he was enjoying those lands in the 
village as if they were allotted to him 
and his branch for purposes of their 
maintenance. AIR 1939 Mad 911, Distin- 
guished, AIR 1969 Mad 329, Relied on. 


(Paras 4, 5) 

Cases Referred: Chronological Paras 
AIR 1969 Mad 329: (1970) 1 Mad LJ 105 
4 

AIR 1939 Mad $11 4 
AIR 1937 Mad 571 4 


Ramalingam, for Appellants; Varada- 
rajan, for Respondents. | 

RAMAPRASADA RAO, J.:— Defen- 
dants 2 to 4 and 6 to 9 in O. 5. No. 17 of 
1965 on the file of the Subordinate Judge 
of Coimbatore, are the appellants. The 
plaintiffs came to court for a partition 
and separate possession of their half 
share in the suit properties under the fol- 
lowing circumstances, K.andaswami Goun- 
der is the common ancestor. He had two 
sons, Nanjappa Gounder, the first defen- 
dant and Palani Gounder, the first plain- 
tiff. His other son Subba Gounder died 
as a bachelor in 1959. Palaniammal is 
his daughter. The first defendant, who 
is the eldest son who died pending suit 
is herein represented by his legal repre- 
sentatives, defendants 2 to 10. In fact, it 
is the second defendant who is contesting 
the action. Plaintiffs 2, 3 and 4 are the 
sons and daughter of the -first plaintiff. 
The fifth plaintiff is the wife of the first 
Plaintiff and the 4th plaintiff is the wife 
of the ist defendant. The plaintiffs’ case 
is that Kandaswami Gounder died in Adi 
1955, prior to the Hindu Succession Act 
of 1956 and that, therefore, Palaniammal, 
the daughter of Kandaswami Gounder 
cannot be reckoned as a sharer to the 
estate of Kandaswami Gounder. The 
plaintiffs’ comtention is that after the 
death of Kandaswami Gounder in 1955, 
the only persons entitled to share the 
estate of late Kandaswami Gounder was 
the ist plaintiff and his branch, Nanjappa 
Gounder and his branch and Subba Goun- 
der. Subba Gounder died in 1959. Prior 
to his death, it is the case of the plain- 
tiffs, that the family properties which 
were situate in two different villages were 
being enjoyed by the sons of late Kanda- 
swami Gounder independently for the 
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purpose of convenience and pursuant 
to the said arrangement, the Ist plain- 
ti. was in charge of lands situate in 
Thalakarai village and the other lands 
situate in Ramapatnam were in the pos- 
session and convenient enjoyment of the 
fathe.. Kandaswami Gounder when he 
was alive and Nanjappa Gounder and 
Subba Gounder., Such convenient enjoy- 
ment of those properties having been ac- 
ceeded to and worked upon by the par- 
ties out of their own will and volition, 
continued till the death of Kandasami 
Gounder in 1955, and Subba Gounder in 
1959. On the death of Subba Gounder 
the specific case of the first plaintiff is 
that there was a re-adjustment about the 
iands and their enjoyment by each of the 
surviving members of the family. As a 
result of such re-allocation, if that ex- 
pression could be used, the first plaintiff 
was also entrusted with certain areas of 
lands in Ramapatnam village besides the 
lands in Thalakarai, but the first defen- 
dant continued to be in charge of the 
lands in Ramapatnam village. Apparent- 
ly this recasting of the extent. of the 
lands in the possession of the two sur- 
viving brothers was made consequent 
upon the death of Subba Gounder who 
was by then a third sharer in the family. 
In this context, therefore, the plaintiffs’ 
case is that the ist plaintiff and his 
branch would be entitled to one-half of 
the estate of late Kendaswami Gounder 
ang to the other half the 1st defendant 
ana his branch would be entitled. It is 
to secure independent and separate pos- 
session of such a half share, the plaintiffs 
came to court. The ist defendant’s case 
is that Kandaswami Gounder died on 2-8- 
1956 and not in 1955 and that the date of 
death was after the induction of the 
Hindu Succession Act of 1956 and, that 
therefore, Palaniammal, his sister as a 
daughter of Kandaswami Gounder would 
also be a statutory heir under the Act 
and that her share should be allotted to 
her, The ist defendani’s further case is 
that the plaintiffs have failed to include 
in the partible estate, a house which was 
constructed by the Ist plaintiff in the 
lands (at) Thalakarai which were in his en- 
joyment and as such a construction was 
Only possible because the 1st plaintiff and 
his branch were solely enjoying the in- 
come from the lands in their convenient 
enjoyment and as no partition by metes 
and bounds of the family properties ever 
took place, it should be presumed that 


the said property built: by the first plain- 
tiff should -be deemed to be an accretion 
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to joint family property and that it 
should be brought to the hotch-pot for 
partition. Incidentally, he would also 
concede that he would be responsible for 
bringing into the pot for purposes of 
division such of the income which in law 
he is accountable for. to the other mem- 
bers of the family in respect of the lands 
which he was conveniently enjoying as 
per this intermal scheme of arrangement 
already referred to. The 1st plaintiff, 
however, in reply would say that the 
house was built up several years ago and 
in particular, was put up by him prior to 
the modified arrangement internally made 
as between them on the death of Subba 
Gounder which resulted in the plaintiffs’ 
branch being entrusted with certain lands 
in Ramapatnam village also for their 
convenient enjoyment along with the 
lands already held by them in Thalakarai 
village. In effect, the first plaintiff’s case 
was that the house was put up by him 
when he was in enjoyment of the Thala- 
karaj lands which scheme was in vogue 
even during the lifetime of his father and 
which arrangement was thought of solely 
for the purpose of convenient enjoyment 
of the family lands as between the mem- 
bers.. Therefore, the plaintiffs resist the 
claim of the first defendant to bring the 
house property referred to in the written 
statement of the Ist defendant as one of 
the partible properties to be included in 
the hotch-pot for the purpose of division. 
We are mot summarising the pleading in 
the usual manner as it is unnecessary to 
do so having regard to the two main 
issues which were argued before us by 
the learned counsel in this appeal. On 
the pleadings, the following issues were 
framed by the learmed Judge— 


1. Whether the prior partition pleaded 
by the defendant is true? 


2. To what share, if any, is the plaintiff 
entitled ? 


3. What are the properties available for 
partition ? 

4. Whether the suit is bad for non- 
joinder of necessary parties ? 

5. Whether the defendant is entitled to 
value of improvements and if so, to what 
amount ? 

6. To what relief? 

The following additional issue was fram< 
ed on 9-8-1966 :— 


1. Whether the sale deed dated 15-9- 


1965 is true and valid and whether the. 


9nd defendant is entitled to any share 
under the document ? 
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The following additional 
framed on 28-10-1969— 

- 2, Whether the plaintiffs are entitled te 
partition ? 

3. What is the date of death of the 
father Kandaswami ? . 
The following additional issue was fram- 
ed on 24-11-1969— 

4, Whether the suit is bad for partial 
partition ? 


issues were 


2. The lower court was of the view 


that Kandaswami Gounder died in Adi 
1955 and not in August 1956, as alleged 
by the first defendant and - therefore, 
negatived the defendants’ - plea 
Palaniammal also should be considered as 
a sharer in the estate of Kandaswami 
Gounder. On the other issue whethe- 
the property claimed by the 1st defen- 
dant is the property of the family, he 
agreed with the plaintiffs that the same 
would not be joint family property as 
according to him, tae income which a 
member obtained from the properties 
held by ‘him and possessed by him, 
though for convenient enjoyment, would 
be his separate property and cannot þe 
treated as joint family property in which 
the other sharers would have an identifi- 
able share. Therefore, he found that th2 
only items available for partition are tha 
plaint schedule properties and disagreed 
with the ist defendant that the suit’ 15 
one for partial partition. He decreed tha 
suit on the above findings. We are mat 
called upon in this appeal to decide whe- 
ther there was a prior partition as plead- 
ed by the defendants or whether certain 
other allegation regarding the sale cf 
certain family properties is true or noz 
We have already prefaced by saying thet 
the two points that are raised by the 
learned counsel appearing before ws 
are—{1) whether the house property 
claimed by the 1st defendant and latterly 
by his heirs, the appellants before us, 5 
to be treated as joint family property ar 
not and (2) what is the date on whic 
Kandaswami Gounder died? 


3. We shall now take up the first ques- 
tion whether, in the circumstances of this 
case, the property claimed by the defen- 
dants-appellants is to be included in the 
hotch-pot for the purpose of division 
amongst the sharers. This would depeni 
upon the fact whether the nucleus witan 
which the property was put up by the 
first plaintiff was joint family asset cr 
joint property. It is not in dispute thet 
the properties were under the conveniert 
and separate enjoyment of the members 
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of the family and that-such an arrange- 
ment was acceded to and followed up 
even when the father, the ancestor, was 
alive. P. W. 1 in his evidence would say 
that the house property was put up by > 
the 1st plaintiff about 15, to 20 years ago. 
This not having been contradicted, would 
mean that the property was put up prior. 
to the date of death of Subba Gounder. 
The family conceived of a scheme where- 
by the lands which were situate in two 
different villages. could conveniently be 
enjoyed by two different sets of members 
without any interruption by one branch 
over the other. It is common ground that 
Kandaswami Gounder, Nanjappa Gounder 
ang Subba Gounder as one unit were in 
Ramapatnam village and were in charge 
of the lamds situate therein. Equally it 
is not in dispute that Palani Gounder was 
put in charge of the other lands of the 
family but situate in Thalakarai village. 
It is, therefore, clear that the enjoyment 
of each of the units as above was pur- 
suant to a domestic scheme conceived by 
the father in co-ordination -with ‘his sons 
and it cannot be said that it was pursuant 
to any overt act well thought of by the 
members resulting in an allotment of 
those properties to the above units with . 
the intention that each of such units 
should enjoy the income therefrom ab- 
solutely. If in a given case there was 
Some evidence of treatment of the joint 
family properties by the members of the 
coparcenary or joint family in and by 
which the allotment of properties was 
thought of and as a result of such scheme 
forged by the members, one or the other 
of the members .of the family, either in- 
dividually or conjointly was put in pos- 
session of identified and identifiable pro- 
perties belonging to the family, then it 
ig quite possible to imply or presume that 
the members as a whole in a family coun- 
cil decided amongst themselves that such 
an allotment is not am empty one but is 
with a purpose. It would serve as a 
pointer to the conclusion that the income 
derived by each of such members or units 
of the family put in possession of such 
separated properties should enjoy the in- 
come as if it is their own without any 


responsibility to account therefor to the 


other members or other units of the 
family. 


4.- Under the old orthodox Hindu Law, 
it was not clear whether in a case where 
there was an internal arrangement as be- 
tween the coparceners of a Hindu un- 
divided family to enjoy joint property 
separately for convenience, any of. the 
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members would be entitled to plead such 
an arrangement inter partes, to escape 
the liability to account for the income of 
such enjoyed properties, in a latterly in- 
Stituied action for partition by metes and 
bounds by any one’ or more of the other 
members. Mullah’s Hindu Law, i4th Edn. 
Page 293 dealing with rights of coparce~ 
ners states— 


“The whole income of the joint family 
property. must be brought, according to 
the theory of an undivided family, to the 
common chest or purse, and there dealt 
with according to the modes of enjoy- 
ment by the members of an undivided 
family.......” 


But the learned author noted the strides 
and consequendents made to this well- 
established principle by citing judicial 
precedents. In Ramayya v. Kolamda, AIR 
1939 Mad 911 the ratio laid down in Ben- 
gal Insurance and Real Property Co. Ltd. 
v. Velayammal, AIR 1937 Mad 571 was 
accepted, These authorities always rest- 
ed on the well-known principle that if 
an allotment of property to any member 
Was made by the manager of the joint 
family, -then such allotment should be 
_ presumed to have been made by him not 
with the intention of making the allottee 
member accountable for the income of 
the property allotted, The learned Judges 
said— (at p. 9173) 


“The idea, undoubtedly when an ar- 
rangement of this kind is made, is that 
while the corpus of property should con- 
tinue to remain joint the income should 
exclusively belong to amd be at the dis- 
posal of the member concerned.” 


Bui, in the case before us, the allotmen 
was not made by the manager or the head 
of the family, Kandaswami Gounder. The 
evidence discloses that what was taken 
over by the 1st plaintiff during the life- 
time of his father was not in pursuance 
of an allotment of land, but pursuant to 
an arrangement for purposes of conve- 
nient and sole enjoyment. Until Subba 
Gounder died, the plaintiff did not have 
anything to do with Ramapatnam lands, 
It was only after the death of Subba 
Gounder an allotment, if at all, was 
thought of by the famiy. Prior to it, 
there was no such domestic, internal ad- 
justment equable to an allotment of pro- 
perties which was done by the manager 
in the two reported decisions cited above, 
We are, therefore, constrained to make a 
distinction between the two well-known 
situations which may normally arise. In 
la case where thé members’ of’ a family 
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decided for purposes of convenience to 
take charge of certain properties of the 
family and administer them, it does not 
axiomatically follow that the person who 
has been charged with the respomsibilitie 
of possessing such properties is not lo 
account for the income which the pro- 
perties -of which he has taken charge 
would yield. But the position is diffe- 
rent if at a family’ council the parties 
exercise their minds and carve out cer- 
tain properties of the family for purposes 
of allotmemt to each of the branches and 
allot them to such of those sharers who 
are entitled to it m lieu of their mainten- 
ance and the maintenance of their branch. 
If the evidence in a case establishes that 
there was such an allotment with the 
avowed purpose as above, then the ratio 
in the above two decisions would apply 
and the income derived by the allottees 
from the possessed properties would be 
their own and they would not be in any 
sense accountable for such income to the 
other members of the family. That this 
appears to be the only way to reconcile 
the situations is clear from the observa- 
tions of the Division Bench of our court 
in Nagayasami Naidu v, Kochacai Naidu, 
1970-1 Mad L3 105: (AIR 1969 Mad 329) 
(at p. 345). The learned Judges said— 


“The very idea of allotment for con- 
venient. enjoyment, though reserving a 
right to effect a final partition by metes 
and bounds, carries with it the necessary 
implication that the two branches were 
entitled to deal with the income accruing 
from the properties allotted to them in 
any manner they like and either branch 
will have no claim as against the other 
in respect of properties purchased out of 
such income.” 


The learned Judges laid an accent on the 
word ‘allotment’. We are also of the 
view that by a mere arrangement, domes- 
tic as it ought to be, whereby a certain 
unit of a joint family or an individual 
takes charge of certain carved out pro- 
perties he cannot plead that such proper- 
ties were allotted to him in ths realistic 
sense of the word so as to avoid his res- 
ponsibility to account for the income from 
such properties which he derived by 
reason of his enjoyment. But, if it is a 
case of an allotment of such properties 
by reason of a decision which is expres- 
Sive and positive amongst the members 
of the family which gives a reasonable 
impression that such allotment was 
always intended to give to the ellottee an 
absolute right over the income of the al- 
lotted properties, then it follows that if 
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any other properties are purchased from 
and out of such income, it would be the 
properties of the allottee and his branch. 


5. In the instant case, however, there 
is no proof that the property sought tc 
be included by the appellants im the joint 
pool was built or accreted to the joint 
family by the first plaintiff at a` time 
when there was an allotment of the joint. 
family properties pursuant to a decisior 
taken by the members and the sharers 
thereof. On the other hand, it has beer. 
brought out that the suit property was 
put up about 15 to 20 years prior to the 
date when P. W. 1 was examined, whict. 
takes us back to a date before the deatr 
of Subba Gounder. It is the commor 
case of all parties that prior to the deatk 
of Subba Gounder, the father, the firs' 
defendant and Subba Gounder, as a uni 
were in possession of the Ramapatnarr 
village lands whilst Palani Gounder was 
in possession of Thalakarai lands. This 
was not in pursuance of a scheme of al- 
lotment, but only a casual arrangement. 
entered into between the family members. 
for purposes of convenient enjoyment. I= 
this distinction is borne in mind, then the 
lst plaintiff cannot escape the obligatior 
to account for the income which he se- 
cured by way of surplus income .anc 
which obviously went into the building o 
the property in question. It was pleadec 
that P. W. 1’s maternal uncle helped his 
father in putting up the superstructure 
But, there is no record to support P. W. Ts 
statement. The learned Judge sweeping- 
ly applied the. proposition that every- 
thing which is an accretion, everything 
which ‘is an improvement to joint family 
properties, cannot be treated as joins 
family property if it is the case of the 
litigants that such property was in the 
enjoyment of one or the other of the 
sharers separately even though for con- 
venience. According to the lower court, 
if each branch had been given certain 
properties for their own maintenance o? 
convenience, they are not accountabl> 
for the income and that the first vlaintiif 
had used his savings from such incom? 
to construct the house and therefore, it 
would not become the joint family pro- 
perty. As a general proposition, this is a 
correct statement of law. But om the 
facts and circumstances of this case, ther2 
is no evidence to show that the proper- 
ties in Thalakarai were entrusted to tha 
Ist plaintiff's branch for their mainten- 
ance or were allotted to them with mə 
responsibility to account for the income 
which they derived from such possessed 


cede, that. Kandaswami Gounder 


Kumaraswami v, Subba Gounder. (R. Rao J.);. {Prs. 4-6}. . Mad. 357 . 


properties. In the view we have taken 
that in the absence of proof of allotment 
of such identifiable properties by virtue| 
of a scheme thought of openly by the 
members of the joint family, it could only 
be said that the parties were in enjoy- 
ment of it for purposes of convenience 
and that their ancillary responsibility to 
account does not disappear as a matter 
of course. We, therefore, agree with Mr. 
Ramalingam that the lower court, though 
it stated the proposition of law correctly 
ought not to have held that the property 
in dispute which was admittedly put up 
by the ist plaintiff (at a time when he 
was only conveniently enjoying certain 
lands of the joint family in a particular 
village) out of the income of such proper- 
ties can. axiomatically be said to be 
his property on the foot that he was en- 
joying those lands in Thalakarai as if they 
were allotted to him and his branch for 
purposes of their maintenamce. The first 
point is, therefore, found in favour of 
the appellants. To this extent, the appeal 
has to be allowed. 


-6. The second point is as to when 
Kandaswami Gounder died. Whilst the 
appellants would say that he died on 2-8- 
1956, the respondents woulc say that he 
died in Adj 1955. Mr. Ramalingam him- 
self hesitantly contended. that K.andasami 
Gounder died after. the passing of the 
Hindu Succession Act. Reliance was 
sought to be placed on Ex. B-7 which is 
‘a death extract relating to one Kanda- 
swami Gounder. No correlative proof 
has been adduced to show that Ex. B-7 
relates to Kandaswami Gounder, the 
father of the 1st plaintiff, the first defen- 
dant and Subba Gounder. The lower 
court rightly said that intrinsically Exhi- 
bit B-7 cannot relate to Kandaswami 
Gounder, who is the common ancestor in 
this litigation. The informant has not 
been shown to be any near relation of 
Kandaswami Gounder, but he is shown 
in Ex. B-7, as the son of Kandaswami 
Gounder. This itself belies that Ex. B-7 
has anything to do with the father of the 
first defendant. As against this and the 
other oral evidence let in by the defen- 
dants we have Ex. A-28, which is an ap- 
plication sent by the Ist plaintiff, 1st de- 
fendant- and their sons to the Secretary 
of the Land Mortgage Bank Ltd., Pollachi 
for obtaining transfer of certain shares 
standing In the name of Kandaswami 
Gounder in favour of Nanjapa Gounder. 
This is dated 15-10-1959. All the contest~ 
ing parties to the present litigation con- 
died 
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about.4 years prior to the date of the ap- 
plication and that he discharged the debt 
payable to the Bank by 3-11-1955. The 
parties do not dispute the genuineness of 
Ex. A-28. If Kandaswami Gounder died 
4 years prior to the date of the applica- 
tion, Ex. A-28, obviously it means that he 
died in 1955 and not in the year 1956 at 
all. If it is not In the year 1956, it fol- 
lows that it is prior to the induction of 
the Hindu Succession Act. The argument 
ef Mr. Varadarajan, learmed counsel for 
the respondents that if really Palani- 
ammal did secure certain rights, it is 
easily conceivable that she could have 
also been made a party to the said ap- 
plication. That has not been done. One 
other document Ex. A-32. on which reli- 
ance was sought to be placed is an entry 
made in the chitta register by the village 
karnam. In the remarks column, there 
is an entry by the karnam which is said 
to have been made on 15-9-1956, wherein 
he purports to have mentioned the name 
of the pattadar, Kandaswami Gounder 
who died on 2-8-1956. But it is curious 
that the karnam of the village appended 
to the report in this chitta a recital which 
is totally uncomnectea with the subject 
with which he was dealing. The karnam 
is not examined on the ground that he 
was very enfeebled. We are unable to 
place any reliance on the entry written 
in Ex. A-32, which remains uncorrobo- 
rated and which is completely out of the 
context in which it was written that 
Kandaswami Gounder died only after the 
passing of the Hindu Succession Act, to 
wit, on 2-8-1956. The court below right- 
ly held that the.entry regarding the date 
of death of the pattadar in a chitla regis- 
ter is a very unusual mode of recital 
when a question of transfer of registry is 
in issue. In fact, the lower court com- 
pared the disputed entry with other simi- 
lar entries and did not find any such re- 
marks about the date of death of the prior 
pattadar in any other case referred to in 
the chitta. Obviously, therefore, the 
karnam was helpful enough to the defen- 
dants and this entry purporting to rotify 
the date of death of the quondam patta- 
dar is purely a self-serving one. The 
other documentary evidence relied upon 
by the defendants such as Exs. B-14, A-21, 
A-26 and A-27 do not help them either. 
Ex, B-14 is a kist receipt book in respect 
of the lands in Ramapatnam village. It 
is found that the kist was paid in the 
name of Kandaswami Gounder till 1956. 
Therefore, it is sought to be made out 


that Kandasami Gounder was alive in 
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1956. It is not unusual to expect that 
public records are not changed and muta- 
tion is not effected promptly by the heirs 
after the death of the quondam owner. 
This necessitates the continuance of the 
name of the ancestor in such publie re- 
cords and payments also are accepted in 
such names. This by itself is not con- 
clusive. To a similar effect are Exs. A-21, 
A-26 and A-27. It is unnecessary for us 
to consider any other evidence in this 
case in the light of Ex. A-28 to which all 
concerned are parties and Palaniammal 
was significantly not a signatory to the 
Said application. The lower court was, 
therefore, right in having held that 
Kandaswamji Gounder died bəfore the 
Hindu Succession Act became law and in 
fact, he died in 1955 and not in 1956. We 
are unable to agree with the second con- 
tention of the learned counsel for the ap- 
pellants. 


7. Whilst therefore we sustain the 
judgment of the court below, we allow 
this appeal in part and direct that the 
house mentioned by the first defendant as 
the property to which the plaintiffs are 
accountable shall be treated as joint 
family property. The appellants in their 


turn ought to account for the income ` 


from the joint family properties in their 
possession until a readjustment and an 
allotment of the properties were made 
after the death of Subba Gcunder in 
1959. The parties will, therefore, account 
for the income from the properzies which 
Were in their respective possession from 
1948 till 1959 when the new scheme of 
allotment was thought of and implement- 
ed. As regards the mesne profits payable 
by one to the other in respect of their 
respective occupation of the joint family 
properties, the parties are relegated to 


an independent enquiry thereof under. 


O. XX, R. 12, C. P. C. The appeal is ac- 
cordingly allowed in part and chere will 
be no order as to costs, 

Order accordingly, 
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(A) Civil P. C. (1908), S. 104, O. 21, 
R. 72 — Order granting or refusing tə 
grant: to` the decree-holder leave to bii 
and set off in an execution sale — Nat 
appealable. (1911) 38 Ind App 126 (PQ 
and AIR 1929 Mad 903, Rel. on. . (Para £) 

(B) Civil P. C. (1908), O. 5, R. 17 — 
Service by affixture — When can be re- 
sorted to. 


Under the Code, affixture cannot be re- 
sorted to before exhausting all attempts 
at direct service on the persons nameł 
in the notice or summons, Where it was 
found that the judgment-debtors were 
not in their respective residences at ‘the 
time the process-server called, but th= 
process-server did not make any attempt 
to serve the notices on any adult mal? 
members of the family in their residences 
and he straightway proceeded to affix tha 
notices, stating that the judgment-debtos 
were out of town, 


Held that no case was made. out for 
serving the judgment-debtors by affix- 
ture. Consequently the order of. the ex- 
ecuting Court declaring the judgment- 
debtors ex parte was without jurisdictior. 

{Para © 

(C) Civil P. C. (1908), O. 21, R. 72 — 
Absence of notice to judgment-debtar 
vitiates an order granting leave to bid 
and set off to the decree-holder- 


It is true there is no express require- 
ment in O. 21, R. 72, C. P, C. for issue 
of notice to the judgment-debtor. It ts 
also true that an order passed under thet 
provision is purely an administrative 
order. But even so notice to the judg 
ment-debtor cannot be dispensed with, 
without qualms, An order passed by the 
executing court allowing the decree-hol- 
der to bid and set off in the sale vitally 
affects the property of the judgment-det-— 
tor. This aspect, by itself without mor?, 
shows that it would be not only just but 
also necessary that the judgment-debtcr 
should be notified of the decree-holder's 
application before any order is mace 
against him. (Para 13) 

It is now well recognised that the rules 
of natural justice can be invoked and ap- 
plied unless the statute that governs the 
proceedings evinces a clear intention <0 
exclude the application of those prind- 
ples, The clear intendment of the rude 
is that the Court is thereby given a dis- 
cretion either to permit or not to permit 
the decree-holder to bid at the auction. 

(Para 16) 

A discretion, can properly be exercised 

only in the presence of all the parties who 
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may be affected by its exercise. Besides 
R. 199 of the Civil Rules of Practice im- 
poses certain terms and cenditions sub- 
ject to which alone the decree-holder 
could. be granted permission to bid and 
set off. It is further settled on authority 
that the paramount consideration that 
must move the court under this provi- 
sion is that any order it passes must be 
to the end that the best‘ price is realised 
for the property in execution. This last 
consideration is oriented not so much 
from the point of view of the decree-hol- 
der, but from that of the judgment-deb- 
tor. After all, while the decree-holder 
must have his decree satisfied and the ex- 
ecuting court must assist him in realising 
the amount decreed, there are such 
things too as the rights of the judgment- 
debtor which are not to be left in the 
lurch. The mere omission therefore, to 
Make express provision in O. 21, R. 72 
for notice to the judgment-debtor cannot 
be held to rule out the application of the 
principles of natural justice. AIR 1969 
Andh Pra 196, Distinguished. AIR 1970 
SC 150 and AIR 1973 SC 205, Followed. 


(Para 16) 

Cases Referred: . Chronological Paras 
AIR 1973 SC 205 g 14 
ATR 1970 SC 150 13, 15, 16 
AIR 1969 Andh Pra 196 12, 16 
AIR 1963 Guj 1 18 
AIR 1950 Mad 392: (1950) 1 Mad LJ 111 
1i 

AIR 1929 Mad 903 3, 11 


AIR 1923 Mad 635: 44 Mad LJ 680 11 
(1911) 38 Ind App 126:ILR 38 Cal 717. 
(PC) 3, 11 


-M. V. Chandran, . for Petitioners; P. 
Venkataswami, for Respondent. 

ORDER :— This case raises an aoe 
tant question of Civil Procedure. The 
question is: Whether a judgment-debtor 
has a right to be heard in objection to 
an application filed by a decree-holder 
for leave to bid and set off.in a sale of 
the judgment debtor’s property in execu-. 


tion of the decree. The executing court 


in this case passed an order in the decree- 
holder’s favour. granting -him leave to bid 
and set off. The order was made ex parte. 
The judgment-debtors have brought this 
appeal against that order. 

2. A preliminary objection: was raised 
before me by Mr. P. Venkataswami, learn- 
ed counsel for the respondent. He said 
that the judgment-debtor’s appeal is: not 
maintainable. According to him, no ap- 
peal lies under O. 43, C. P. C. against an 
order granting leave to bid and set off.’ 
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3. I think the objection is well taken. 
Order 43, C. P. C., does not provide for 
an appeal against an order either grant- 
ing or refusing to grant to the decree 
hoider leave to bid and set off in an ex- 
ecution sale, although it provides an ap- 
peal against an order of the executing 
court setting aside or refusing to set aside 
the sale in favour of the decree-holder. 
Mark the restricted wording of O. 43, 
R. 1 (i). The position, indeed, is not open 
to argument, for it is covered by autho- 
ritv. One is a decision of the Privy Coun- 
cil reported in Ko Tha Hnyin v. Ma Hnin, 
(1911) 38 Ind App 126 (PC). The other 
is a decision of this Court in Ulaganatha 
v. Alagappa, (AIR 1929 Mad 903). - 


- 4. Conceding this position, Mr. M. V. 
Chandran, learned counsel for the appel- 
lants requested that the ‘present appeal 
may be treated as a proceeding in revi- 
sion and dealt with as such on merits. 
Learmed Counsel for the respondent did 
not seriously object to this course. In 
any case, he realized shat this was a 
matter within this court’s discretion. I 
accordingly treat the present proceeding 
as one invoking the Courts revisional 
jurisdiction under S. 115 of the Code. 


5. The first contention of .Mr.. Chan- 
dran before me is that the executing 
court was not justified in setting his client 
ex parte and proceeding in their absence 
to order the decree-nolder’s application 
under O., 21, R. 72. C. P. C. The order, 
no doubt, proceeds on the assumption that 
the judgment-debtors were properly 
served with notice of the application. The 
record shows that the noticés addressed to 
the judgment-debtors were served by 
affixture. But, Mr. Chandran submitted 
that service by affixture was not called 
for in this case, even on the basis of the 
process-server’s own endorsements. 


6. I have perused the records connect- 
ed with the return of service. I agree 
with the submission that no case at all 
has been made out for serving the judg- 
ment debtors by affixture. Under the 
‘Code, affixture cannot be resorted to be- 
fore exhausting all attempts at direct ser- 
ivice on the persons named in the notice 
or summons. It is found from the records 
that the judgment-debtors were not in 
their respective residences at the time 
‘the process-server called. But the pro- 
\cess-server’s report does not say that the 
ijudgment-debtors did not have any agents 
ito receive the notices on their behalf. 
‘Nor does it appear that any attempt was 


made to serve the notices on any adult 
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male members of the family in their re- 
sidences. The process-server straightway 
proceeded to affix the notices, stating that 
the judgment-debtors were out of town. 
This, surely, is not good service under 
O. 5, R. 17 of the C. P. C. I, therefore, 
uphold Mr. Chandran’s contention that 
the order of the executing court declar- 
ing the judgment-debtors ex parte is 
without jurisdiction. 

7. The logical follow-up to my above 
finding would be to set aside the further 
order of the executing court granting the 
decree-holder leave to bid and set off. 
And Mr. Chandran, for the judgment- 
debtor asked me to do so without further 
ado. , But Mr. Venkataswami urged that 
even on the footing that they were 
wrongly set ex parte, the judgment deb- 
tors were not entitled to object to the 
order in favour of the decree-holder 
giving him leave to bid and set-off. 
Learned counsel. submitted that it was not 
one of law’s requirements that before the 
Court granting a decree-holder leave to 
bid and set off, the judgment-debtors 
should first be notified and convened. If 
that was the position and if an order 
could be passed by the Court without 
issuing any notice at all to the judgment- 
debtors, in what way, Mr. Venkataswami 
asked, could the position be worse in a 
case, such as the present, where the 
order is made ex parte on an erroneous 
view of the sufficiency of the notice ? 

8. In my view, there is no perallel be- 
tween the two situations. The court 
having decided to issue notice must see 
to it that the notice is properly served. 
The court cannot very well pretend it had 
not issued any notice at all to the judg- 
ment-debtors, merely because the service 
of notices on the parties, which is thought, 
at the time, to be good service is subse- 
quently found to be bad in law. 

$. Mr. Venkataswami then submitted 
that it was purely within the discretion 
of the executing court to grant or with- 
hold permission to bid and set-off. He 
further urged that the court’s direction 
was wholly administrative in character. 
He submitted that the discretion was in- 
voked, and became exercisable under the 


Code, at the instance of the decree-hol- - 


der and nobody else. In these events, ac- 
cording to learned counsel, the judgment 
debtor has no locus standi to ob-ect to an 
order granting leave to bid and set off. 
10. Mr. Chandran, on the other hand, 
pointed out that the permission to bid 
and set off has reference to the sale in 
execution of the decree-holder’s property, 
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and this being so, it would be a regret- 
table position if the law were held to te 
indifferent to his rights and interests. He 
submitted that the judgment-debtor was 
entitled to a reasonable opportunity to 
put forth his objections before the ex- 
ecuting court makes up its mind to grant 
the decree-holder’s request for leave to 
bid and set-off.. He further submitted 
that whether the executing court’s dis- 
cretion is regarded as administrative cr 
judicial should not make any difference 
to the principle that a person’s property 
rights should not be adversely affected 
without his being heard on the subject. 


41. The procedure enabling a decree- 
holder to apply to the executing court fcr 
leave to bid and set off is governed by 
O. 21, R. 72, C. P. C. The provision -sS 
couched in a negative form to the effect 
that no holder of a decree in execution 
of which property is sold shall, without 
the express permission of the Court, bid 
for, or purchase, the property. The iw- 


plication, obviously, is that the court hes 


the discretion to grant permission to tke 
decree-holder im this regard. The detai-s 
of procedure for applying for leave to 
bid and set off are to be found in R. 1€9 
of the Civil Rules of Practice. This ruie 
Says that an application for leave to bid 
at the sale shall be supported by an aff- 
davit setting forth any facts showing 
that an advantageous sale cannot other- 
wise be had. The application must ir- 
clude an undertaking by or on behalf of 
the decree-holder that in the event of his 
being declared the purchaser of the pro- 


_perty, he would enter up satisfaction of 


the decree under which the sale is mads, 
for the amount of the purchase mone, 
Cases in the books on the subject of 
O. 21, R. 72, C. P. C. show that apart 
from the requirement that the decree- 
Qolder should make out a case for leave 
to bid and set off, the executing court iz- 
self must be satisfied on the facts that 
such leave would be necessary for obtair- 
ing the most advantageous price in tre 
execution sale. (Vide Raghavachariar ~v. 
Murugesa Mudali, (1923) 44 Mad LJ 68C: 
(AIR 1923 Mad 635) and Varadarajulu 
Pillai v. Gendapodi Nanniar, (1950) 1 Med 
LJ 111: (ATR 1950 Mad 392). In both 
these cases it was observed that the main 
consideration which must move the court 
in favour of granting the request of tke 
decree-holder would be that the decree- 
holder’s participation in the sale would 
be to the advantage of every one cor- 
cerned and it would help obtain tke 
highest price for the. property under eX- 
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ecution. In view of the real rationale be- 
hind the rule, it was difficult for me to 
accept the theoretical basis for the posi- 
tion that an executing cour: only engages 
in an administrative exercise when it al- 
lows the decree-holder to bid and set off. 
However, there is high authority to sup- 
port the view that an order granting the 
decree-holder leave to bid is purely ad- 
ministrative in character. Indeed, it is 
upon this ground, that courts have held 
that there is no appeal against such an 


order. (Vide the decision of the Privy 


Council in Ko Tha Hnyin v. Ma Hnin, 
(1911) 38 Ind App 126 (PC) and of this 
court in Ulaganatha v. Alagappa, (AIR 
1929 Mad 903). 


12. On the basis of the doctrine that an 
executing court only functions admin- 
istratively when granting leave to the de- 
cree~holder to bid and set off, Mr. Ven- 
kataswami argued that there would then 
be no need at all for the court to issue 
notice to the judgment-debtor. From 
this, according to learned counsel, it fol- 
lowed that absence of notice cannot 
Vitiate an order granting leave to bid and 
set off to the decree~holder. He referred 
me to a ruling to that effect in a decision 
of the Andhra High Court reported in 
P, Atchamma v. T. Bayanna, (AIR 1969 
Andh Pra 196). There the learned Judges 
held that since an order giving or re- 
fusing to give leave to bid at an execu- 
tion sale is only a ministerial or admin- 
istrative order, it is not essential to give 
prior notice to the judgment-debtor, and 
want of notice would not invalidate the 
court auction, or the sale in favour of 
the decree-holder as the highest bidder. 


13. The facts before the Andhra High 
Court show that the ex parte order grant- 
ed by the executing court in the decree- 
holder’s favour was in a second applica- 
tion filed by him ih that regard, and in 
an earlier application filed by him for the 
Same relief the judgment-debtor had 
been duly served with notice. It was in 
this factual background that the learned 
Judges held that the absence of notice to 
the judgment-debtors before granting 
leave to bid and set off to the decree-hol- 
der would not vitiate the sale in which 
the decree-holder was allowed to bid. It 
may or may not be possible to accept this 
conclusion as correct on the facts before 
the learned Judges. But, with respect, I 
find it difficult to accept the general pro- 
position that no notice at all is necessary 
in law to the judgment-debtor in any ap- 


_ plication filed by. the -decree-holder - for 


™ 
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leave to bid and set off. It is true. there 
ig No express requirement in O. 21, R. 72, 
C. P. C. for issue of notice to the judg- 
meni-debtor. It must also now be ac- 
cepted as settled law that an order pass- 
ed under that provision is. purely an ad- 
ministrative order. But even so, I am 
unable. to accept the justness of the posi- 
tion that notice to the judgment-debtor 
can be dispensed with, without qualms. 
No one can deny that an order passed by 
the executing court allowing the decree- 
holder to bid-and set off in the sale is a 
matter of great moment, which vitally 
jaffects the property of the judpment-deb- 
tor. This aspect, by itself without more, 
Should convince us all taat it would be 
mot only just but also necessary that the 
judgment debtor should be notified of the 
decree-holder’s application before any 
order is made against him. I derive my 
conviction from a basic principle of our 
jurisprudence, which requires prior notice 
to a person wherever decisions are taken 
tending to affect vitally his property or 
other rights. This principle has been held 
to govern the actions not only of courts 
of jaw, but also of other tribunals and 
authorities, even in the absence of express 
provision in the enacted law concerning 
‘notice to the affected party. In recent 
years, the superior Courts in our land 
have been applying this fundamental 
principle of natural justice to a wide 
variety of proceedings in cases classified 
by academic writers under the head “‘Ad- 
ministrative law”. And the learned 
Judges have had no hesitation in setting 
aside orders passed im the exercise of 
quasi-judicial power, wherever there was 
want of notice to the party affected. Re- 
cent trends in court-decisions show that 
this principle of natural justice must be 
applied even tc purely administrative de- 
cision-making, if that should affect an in- 
dividual’s rights. Two recent decisions of 
our Supreme Court are in point. The 
first is that of A. K. Kraipak v. Union of 
India reported. in AIR 1970 SC 150. It 
was obServed in that case that the concept 
of natural justice is constantly expanding. 
This trend was illustrated by copious re- 
ference to authorities, Indian and foreign, 
and it was ultimately laid down that the 
principles of natural justice would apply 
even to purely administrative orders. The 
order im question before the Supreme 
Court in that case was an administrative 
order laying down the erder of seniority 
as between members of a departmental 
cadre in the Forest Service. The order 
was challenged on the ground that the 


A-L R- 


committee which settled the seniority in- 
cluded a member whose name also was 
among the list of candidates. The Su- 
preme Court quashed this order as being 
opposed to the rule of natural justice 
which requires that no man can be judge 
in his own cause. 

14. In a later decision, reported in 
D. F. O. South Kheri v. Ram Sarehi, (ATR 
1973 SC 205) the Supreme Court has to 
apply to an administrative order, another 
test of natural justice, namely, that a man 
must be heard before being ‘visited -with 
an adverse decision. In that case what 
was affected. by the administrative order 
in question was the property of an in- 
dividual. Holding that absence of notice 
to him was fatal to the. validity of the 
order. the Supreme Court observed :— 
(at p. 206) 

“Granting that the order was admin- 
istrative and not quasi-judicial, the order 
had still to be made in a manner con- 
sonant with the rules of natural justice 
when it affected the respondent’s rights 
to property.” 


15. Mr. Venkataswamy, however, argued 
that the rules of natural justice Laid down 
in cases in administrative law cannot be 
borrowed, or adopted for application, for 
matters arising under our 
Civil Procedure. He drew my attention 
to the circumstance that the Supreme 
Court itself had expressed the view that 
the rules of natural justice should not be 
applied willy-nilly to all proceedings, but 
only to those that are not governed by 
any law validly made prescrfbing the 
proper procedure. He particularly cited 
the following passage inthe judgment of 
Hegde, J., in A. K. Kraipak v. Union of 
India, (AIR 1970 SC 150 at p. 1E7):— 

“What particular rule of natural juss 
tice should apply to a given case mrust 
depend to a great extent on the facts and 
circumstances of that case, the frame- 
work of the law under which the enguiry 
is held and the constitution of the Tri- 
bunal or body af persons appointed for 
that purpose”, 


16. I accept, with respect, the caution 
administered in the above passage, and 
proceed to ‘examine’ all- the relevant 
considerations that bear on the question 
in the present case. Adverting to the 


language of O. 21, R. 72, C. P. C., it may 


be conceded that it does not contain any 
express provision for notice. But on that 
score it cannot be held that the legisla- 
tive intention -was to enable the court to 
make an order without any notite what- 


established - 


wr 
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ever to the judgment-debtor. For, it is 
now well recognised that the rules of 
natural justice can be invoked and. ap- 
Plied umless the statute that governs the 
proceedings evinces a clear Intention to 
exclude the application of these princi- 
ples. As I earlier mentioned, O. 21, R. 72 
is enacted in a negative fashion to the 
effect that the decree-holder shall not bid 
or purchase the property without express 

rmission of the Court. The clear in- 
tendment of the rule, as pointed out by 
the Privy Council, is that the Court is 
thereby given a discretion either to per- 
mit or not to permit the decree-holder to 
bid at the auction. - Even :the Division 
Bench of the Andhra High Court, on 
which Mr. Venkataswamy placed reliance, 
described the jurisdiction of the execut- 
ing Court. as invoking the exercise of dis- 
cretion. If so much is granted, I cannot 
see how, at the same time, the subject 
could be regarded as a matter strictly 
between the court and the decree-holder 
to the entire exclusion of the judgment- 
debtor, In my view, a discretion, especial- 
ly. one which is conferred: on a court of 
law, can properly be exercised only in 
the presence of ali the parties who may 
be affected by its exercise one way or 
the other. Besides, as ] have earlier 
pointed out, R. 199 of the Civil Rules of 
Practice imposes certain terms and con- 
ditions subject to which alone the decree- 
holder could be granted permission to 
bid and: set off. It is further settled on 
authority that the paramount considera- 
tion that must move the court under this 
provision is that any order if passes must 
be to the end that the best price is rea~ 
lised for the property in execution. This 
last consideration, it is easy fo see, is 
oriented mot so much from the point of 
view of the decree-holder, but from that 
of the judgment-debtor, After all, while 
the decree-holder must have his decree 


{satisfied and the executing court must 


assist him in realising the amount de- 
creed, there are such things too as the 
ights of the judgment-debtor which are 
mot to be left in the lurch. The policy 
of the Code, as disclosed by the various 
provisions found in the execution chap- 
ter, is not to render the judgment-debtor 
a helpless prey of the decree-holder’s ex- 
€cution proceedings, but fo afford him 
every safeguard against unfairness and 
injustice, I am, therefore, of the view 
that the mere omission to make express 


provision in O. 21, R. 72 for notice to the 
judgment-debtor cannot. be held fo rule 
out the application of the principles of 
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natural justice. .On. the contrary, thej 
very absence of any provision regarding 
notice makes for reading into the Rule 
and engrafting on to it, the .relevant 
principles of natural justice. I am not 
inclined to agree with Mr. Venkata- 
Swamy’s thesis that the rules of natural 
Justice have relevance only in the realm. 
of pubiic administrative law and they do 
not apply to the law of civil procedure 
governing the course of private litigation. 
In my view, the principles of natural 
justice are so fundamental that they 
Should punctuate every kind of legal pro- 
ceeding wherein decisions ‘are made 
affecting the rights of persons. They apply 
as much to cases where courts are called 
upon todo justice between manand man 
as to cases that call for justice between 
man and State. Indeed, the case for ap- 
plying those rules, to common law courts 
is a fortiori. I must, therefore, conclude 
that the order of the executing court in 
this case granting the decree-holder leave 
to bid and set off is bad in law and must 
be set aside, for the reason that it was 
Without observing the principles of 
natural justice and without ensuring that 
the judgment-debtor had-due notice of 
the application. I like to imagine that the 
decision in the case before the Andhra 
High Court in Atchamma v. Bayanna, 
(AIR 1969 Andh Pra 196) would have 
been different if the learned Judges had 
had occasion to consider the position from 
the point of view of natural justice. As 
it happened, however, this aspect was not 
presented before them, presumably þe- 
cause those were days when the rules of 
natural justice were tacitly assumed by 
most of us, not to apply to administrative 
decision-making. The Kraipak ruling of 
the Supreme Court (AIR 1970 SC 150), 
which, with respect, was to break new 
ground in this department of jurisprud- 
ence, was to come only some time later. 


17. Learned counsel for the judgment- 
debtor sought to attribute another in- 
firmity to the order of the executing 
court in this case. He said that the de- 
cree-holder’s application which the ex- 
ecuting court granted without question, 
had not put in even the minimal aver- 
ments that are requisite for making out 
a case for grant of leave to bid and set 
off. He proceeded to take me through 
the allegations contained in the affidavit 
in support of the decree-holder’s applica- 
tion. I was, however, not willing to be 
drawn into a discussion of this aspect of 
the merits of the decree-holder’s applica- 
tion under O. 21, R. 72, C. P. C., consi- 
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dering that the effect of my finding on 


the absence of notice would be to set the © 


merits at large once again before the ex- 
ecuting court. ; 


18. Mr. Venkataswamy, for the de- 
cree-holder made one last submission on 
the basis of the subsequent conduct of 
the judgment-debtors. He said that while 
E. A. 151 of 1975 for leave to bid and set 
off was ordered on 25-11-1975, the judg- 
ment-debtors had subsequently paid 
Rs. 500/-.and Rs. 1,000/- om 1-12-1975 and 
8-12-1975 respectively and also filed E. A. 
Nos. 157 of 1975 and 163 of 1975 praying 
for entering part-satistaction and for ad=- 
journing the sale of the properties, 
Learned counsel poimts out that this parti- 
cipation by the judgment-debtors in the 
subsequent proceedings without question 
disentitled them from raising the ques- 
tion of validity of the earlier order prant- 
ing the decree-holder leave to bid and 
set-off. He put the same idea differently 
by arguing that the judgmeni-debtor’s 
present objection would be barred by 
constructive res judicata. He pointed out 
that E. P, No. 13 of 1975 was filed as 
early as 1974, and although the judgment- 
debtors were made aware of it, they did 
not raise any objection to the sale of the 
properties at the time. This being so, 
they ought not to be allowed to raise any 
objection to the grant of leave to bid and 
set-off. Learned counsel cited. in this 
connection, a judgment of the Gujarat 
High Court reported in Ganchi Laxmi- 
chand v. Tulsidas, (AIR 1963 Guj 1) 
where it was keld that the rule relating 
to constructive res judicata would apply 
even to execution proceedings. 


18. I do not think it necessary to go 
into the question of estoppel by conduct 
or comstructive res judicata raised by the 
decree-holder, considering that I propose 
to set aside the executing court’s order 
dated 25-11-1975 and direct it to go into 
the question afresh under O. 21, R. 72, in 
the presence of the judgment-debtor. 
That re-inquiry would provide the proper 
occasion for both the parties to raise elf 
contentions of fact and law which may 
have a bearing on the question. 


20. In the result, the C. M. A. filed by 
the judgment-debtors and dealt with by 
me as a C. R. P., is allowed. The order 
of the learned subordinate Judge dated 
25-11-1975 in E. A. No. 151 of 1975 is set 
aside and he is directed to take back the 
same on file and dispose jt of afresh in 
accordance with law, after giving the 


judgment-debtors a reasonable opportu--- 
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nity to file their objections. In the cir- 
cumstances of the case, I make no order 
as to costs, 


21. Learned counsel for the decree- 
holder pleads that having regard to the 
age of the execution proceedings, the 
lower court may be directed to dispose of 
E. A. No. 151 of 1975 without delay. 
There is justification for this request. I 
direct the executing court to hear and 
determine the Execution Application as 
expeditiously as possible. 

Order accordingiy. 


rreme 
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S. A. No. 225 of 1975, D/-. 27-1-1977.* 

‘Transfer af Property Act (1882), Ss. 117, 
106 — Leases for agricultural purposes — 
Notice under S. 106 is necessary, 


If a provision of the section in Chap. V 
of the Act is considered as a statutory 
recognition of the principles of justice, 
equity and good conscience that woulo 
have to be held applicable to the cases of 
agricultural leases. 
there was a lease of right -o collect 


usufruct from the cocoanut trees which. 


in fact was an agricultural lease with res- 
pect to the immovable property On ex- 
Piry of the leass the lessee cortinued in 
possession for indefinite period on. the 
principle of holding over and or the basis 
of an oral gramt of lease. The provision 
of notice to determine the lease is based 
on justice, equity and good conscience 
and as such is applicable to the case of 
agricultural leas= also. Since -here was 
no notice of termination of the lease be« 
fore filing of the suit to recover _ posses 
Sion of the lease-hold, the suit was not 
maintainable. AIR 1948 Mad 275 (FB), 
AIR 1948 Mad 148, AIR 1954 Mad 949 and 
AIR 1953 SC 228, Rel. on; AIR 1973 Mad 


176. Referred. (Paras 7, 8, 9) 
Cases Referred: Chronological Paras 
ATR 1973 Mad 176 5 
AIR 1954 Mad 949:5 STC 166 9 
AIR 1953 SC 22& 6, 8 
AIR 1948 Mad 148: (1948) 2 Med LJ 155 

5, 6 
AIR 1948 Mad 275 (FB) 6, 3 





In the instant case. 
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*(Against decree of Sub. J., Kumbakonam, - 


in A. S. No. 16 of 1972). 
HU/HU/C697/TI/ MVJ 
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N. Sankaravadivel, for Appellant; V. ©. 
Srikumar, for Respondent. 

JUDGMENT :— The plaintiff is the ap- 
pellant. The suit was filed by him for a 
permanent injunction or in the alterna- 
tive for possession. The suit property is 
described as R. S. 146/3 and 146/10, mea- 
suring 1 acre and 32 cents and 1 acre ard 
44 cents respectively with cocoanut tres, 
bamboo clusters, jack tree, neem trees 
and. other trees. The plaintiff is the owner 
of the suit property. According to tke 
plaintiff, originally under a’ document 
Ex. A-1, dated 17-8-1957, the defendant 
was given the right to coilect usufru:t 
from the cocoanut trees standing upon 


+ the two survey numbers on payment of 


a sum of Rs. 400 and also 400 cocoanuis 
and 400 cocoanut leaves. This right was 
conferred on the defendant only for a 
period of one year. Such right was given 
every year subsequently and the defen- 
dant executed similar documents under 
Exs. A-2 to A-8 each for a period of ore 
year upto the year ending 17-8-1967. For 
the period subsequent to 17-8-1967, there 
was no document in writing. But it is 
admitted: that the defendant had been in 
possession and enjoyment even subse- 
quent thereto under similar terms ard 
_ conditions. It may be mentioned that 
some time from the year 1965, the. amoumt 
payable by the defendant in heu of tke 
interest granted to him was increased 
from Rs. 400 to Rs. 1,000.and 600 cocoa- 
nuts amd 600 cocoanut leaves. It is the 
case of the plaintiff that what was gran: 
ed to the defendant under the document 
Exs. A-1 to A-8 was only a licence to cut 
and remove the cocoanuts in the cocoanut 
tope in the suit property and: that neither 
lease in respect of the land nor any lease 
in respect of the cocoanut trees was grani- 
ed. The defendant, on the other hand, 
contended that what was granted to him 
is a lease of the land as also the trees 
thereon, that it is an agricultural lease 
and that therefore he is entitled to tke 
protection against eviction except as pro- 
vided under the Cultivating Tenants Pre- 
tection Act. The defendant also pleaded 
that even assuming that the lease did net 
cover the land on which the cocoanut 
trees were Standing but was only a lease 
of the trees with a right to cut and re- 


move the usufruct thereon, still it is an. 


agricultural lease. He further contended 
that since there was no notice terminam- 
ing that lease, the plaintiff is not entitled 
` to recover possession from the defendan#. 

9. Both the courts below held that tke 
lease was both for the land. and the trees 
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thereon and that the defendant.is not a 
licencee either in respect of the land or 
in respect of the trees and usufruct 
thereof. The courts below also held that 
since there was no valid termination of 
the lease, the plaintiff has no right to 
recover possession also. It is against 
these judgments and decrees of the courts 
below, the plaintiff has filed this second 
appeal, 


3. The learned counsel for the appel- 
lant contended that Ex. A-1 executed by 
the defendant clearly shows that the lease 
was not of the land and it was not a lease 
either in respect of the land or the cocoa- 
nut trees but it only evidences. the right 
of the defendant to cut and remove the 
cocoanuts for a period of one year in con- 
sideration of the payment of Rs. 400. 
400 cocoanuts and 400 cocoanut leaves 


which in effect would only amount to a 


licence. Since the other documents: Exhi- 
bits A-2 to A-8 are in similar terms ex- 
cept the last one Ex. A-8, wherein the 
amount of consideration was increased, it 
is enough if we decide the question with 
reference to Ex. A-1. Though it is styled 
as a lease deed, the document provides 
that in consideration of the payment of 
Rs. 400 and 400 cocoanuts and 400 cocoanut 
leaves, the defendant is emtitled to cut 
and remove the coccanuts and cocoanut 
leaves from the tope for a period of one 
year from 17-8-1957. The document fur- 
ther provided that at the end of the year, 
the defendant will deliver possession of 
the tope after cutting and removing only 
those ripe cocoanuts and ripe cocoanut 
leaves, There was a prohibition against 
cutting the green leaves and cocoanut 
trees by the defendant. Tne schedule to 
the document further showed that the 
right given to the defendant was only 
with reference to the cocoanut trees 
standing on the two survey numbers, viz., 
R. S. 146/3 and 146/10. Though the docu- 
ment does not speak about the delivery 
of possession to the defendant, it is seen 
from the evidence that the property is 
enclosed by a fence and it has got a gate 
for entry and the defendant was having a 
lock in this gate. The question for con- 
sideration is whether the right conferred 
under this document amounts’ to either a 
lease of the land or a lease of the trees 
or it is merely a licence in respect of both. 


4. The courts below held that it was a 
lease of both the land and the trees. In 
coming to this conclusion ‘they relied on 
what they stated as to the purport of the 
document and other circumstances. The — 
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main reliance was placed on the fact that 
the suit property is fenced on all sides 
with a gate on the eastern side which is 
kept under lock and key by the defen- 
dant. It may also be taken that though 
there is no specific recital in the docu- 
ment that possession of the land was also 
given to the defendant, in fact, possession 
Was given to him since the document 
directed the defendant to deliver posses- 
sion of the property at the end of the 
year which would only be on the basis 
that the possession was given to the de- 
fendant. But these circumstances, in my 
opinion, are not In any way inconsistent 
With the fact that what was conferred on 
the defendant was e right to cut and re- 
move the eocoanuts from the cocoanut 
trees during the lease period and so far 
as the land is concerned, no interest in 
the land or lease was granted to the de- 
fendant. The document in terms confer- 
red only a right to cut and remove the 
cocoamuts and the leaves and does not 
confer any leasehold right in respect of 
the land as already stated, the remarks 
column to the schedule to the deed speci- 
fically mentioned that only the cocoanut 
trees in the tope had been leased to the 
defendamt. There is no evidence also to 
show that the amount payable under the 
document was fixed with reference to 
any right conferred on the defendant in 
the land itself. It is seen from the plaint 
that there were 165 to 170 cocoanut trees. 
The amount of Rs. 400 payable suggests 
that it could have been fixed -only with 
reference to the usufruct of the trees and 
not -with reference to any leasehold. right 
conferred with respect to the land. 

5. so far as exclusive possession is 
concerned, under the possession given to 
the defendant he could only exclude third 
parties from entering the property as he 
had to protect the income from the pro- 
perty for his own use. But im the face 
of the recitals in the document, the de- 
fendant could not be Said to convey an 
exclusive possession against the plaintiff 
so es to infer a lease of the land itself. 
The evidence discloses that occasionally 
the defendant used to raise Mochais, 
horse-gram ete., in the intervening space 
between the trees. But this could be an 
unauthorised act as the document itself 
does not confer any such power on the 
defendant to cultivate the land itself. The 
right of entry given to the defendant in 
respect of the land and possession of the 
samé would only amount to a licence in 
order to effectually enjoy the right te cut 
and remove the coccanuts from the cocoa- 
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nut: trees and the other income from the 
trees. Therefore, neither the terms of 
the document mor the evidence discolse 
that any right in the land itself was 
granted to the defendant. Tke courts 
below also relied on a decision of this 
court reported in K. M. G. Mudaliar v. 
Sri Ellamman Temple, AIR 1973 Mad 
176, wherein this court held, relying on 
certain earlier decisions, that if she lessee 
was permitted to pluck not only the exist- 
ing yield or profit but also future yields 
that would grow as a result of future 
vegetation, it would amount to a lease of 
the land itself. The decision in the case 
referred to above related. to - jasmine 


plants and it was for a period of five * 


years. On the peculiar facts in that case 
with reference to the recitals in that docu- 
ment, this court came to the conclusion 
that there was a lease of the lend itself. 
On the other hand. the very apposite to 
be referred to is the decision of this court 
reported in Venugovala Pillai v. Thiruna- 
vukkarasu, 1948-2 Mad LJ 155: ‘AIR 1948 
Mad 148). That related to a lease of the 
cocoanut trees in a cocoanut garden for 
toddy tapping. The plaintiff. who was the 
owner. of the property leased the right to 
tap toddy on the cocoanut trees in favour 
of the defendant therein for a period of 
three years with a right of renewal for 
ome more year after the expiry of three 
years on the same terms and Conditions. 
In consideration of such enjoyment of the 
usufruct, the defendant was to pay a 
monthly rent of Rs. 150 in cash. This 
Court held that the defendant could not 
be held to be a lessee of the garden as 
such, So far as the land was concerned, 
he was only a licensee and his right to 
enter upon the land and use the land. was 
only so long as he had the right to enjoy 
the toddy yield from the trees.. This 
View of the Division Bench had not been 
dissented in any other decision, Jn fact, 
this decision was‘ followed by another 
Division Bench in Sultan Ahmed Rowther 
v. State of Madras, 5 STC 166: (AIR 1954 
Mad 949). 


6. In the decision in Venugopala Pillai 
v. Thirunavukkarasu, 1948-2 Mac LJ 155: 
(AIR 1948 Mad 148) it was also held that 
the defendant’s right to tap the cocoanut 
trees and obtain toddy is in the nature of 
immoveable property because it is a bene- 
fit which arose out of the land and the 
right conferred by the agreement would 
be in the nature of a leasehold right. It 
was also held in this decision that the 
lease of toddy yield is a lease for agricul- 
tural purposes and therefore, sufficiently 


w 
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reasonable notice should have been, given 
before it could be properly terminated. 
In so holding, the Division Bench took 
the view that in spite of S. 117 of the 
T. P. Act since the principle.of issuing 
notice under S. 111 of the T. P. Act was 
based on justice, equity and good con- 
science, a notice terminating the lease is 
required before a plaintiff could recover 
possession of the property from the lessee. 
The decision in Brahmayya v. Sundar- 
amma, AIR 1948 Mad 275 (FB) also took 
the view that although S. 106 of the T. P. 
Act does not apply to the leases for agri- 
cultural purposes by virtue of S. 117 of 
the T..P. Act, nevertheless the rules in 
S. 106 and in the other Ss. 105 to 116 in 
Chap. V of the T. P. Act are founded 
upon reason and equity and they are the 
principles of English Law and should be 
-adopted as statement of the law in India 
applicable to agricultural leases also. But 
the learned counsel for the appellant 
pointed out that this view of the court 
requires reconsideration in view of the 
decision of the Supreme Court in Namdeo 
v. Narmadabai; AIR 1953 SC 228. That 
was a- case where the question for consi- 
deration was whether the provisions of 
S. 111 (g) as to notice in writing as a pre- 
liminary to a suit for ejectment based on 
forfeiture of a lease is applicable to an 
agricultural lease on any principle of jus- 
tice, equity and good conscience. While 
considering this question, the Supreme 
Court observed with reference to the Full 
Bench decision of our court thus: 

"In our opinion, the above statement is 
again formulated in too wide a language. 
S. 105 gives a statutory definition of the 
word ‘lease’. It enunciates no principle 
of equity. The relation of lessor and 
lessee is one of contract and in Bacon’s 
Abridgment a lease is defined as a con- 
tract between the lessor and the lessee 
for the possession and profits of land on 
one side and recompense by rent or other 
consideration on the other. The statute 
has given a more comprehensive defini- 
tion of the term. S. 107 makes registra- 
tion of a lease compulsory. This section 
again does not concern itself with any 
principle of justice or equity. Section 108 
(j) enacts that the lessee may transfer 
absolutely by way of mortgage or sub- 
lease the whole or any part of his interest 
in the property and any transferee of 
such interest or ‘part may again transfer 
it. The law in India and England 
on this subject is not the same and it can- 
not be said that this sub-section enacts or 
enunciates any, general principle of 
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equity. Parts of Ss. 109, 110, 111 contain 
mere rules of procedure or rules of a 
technical nature. These certainly cannot, 
be said to be based on any principles of 
equity. In our judgment, therefore, the 
statement in this decision that Ss. 105 to 
116, T. P. Act are founded. upon principles 
of reason and equity cannot be accepted 
either as correct or precise. Of -course, 
to the extent that those sections of the 
Act give statutory recognition to princi- 
ples of justice, equity and good conscience 
they are applicable also to cases not 
governed by the Act.” 

7. Thus, the Supreme Court did not 
hold that the principles.of mone of the 
provisions of Ss. 105 to 116 of the T. P. 
Act could be invoked in tase of agricul- 
tural leases. But, on the other hand, ifa 
provision of the section in the T. P. 
Act is considered as a Statutory re- 
cognition of the principles of justice, 
equity and good conscience that would 
have to be held applicable to the 
cases of agricultural leases also. “The de- 
finition of immovable property includes 
standing trees and only standing tree is 
excluded under the T. P. Act. Since in 
this case, the lease was not a lease of the 
land but it was a lease of the right to cut 
and remove cocoanut from the trees 
standing on the immoveable property, it 
is a lease of immoveable property itself 
and as held by this court, it is also an 
agricultural lease. The question whether 
notice of termination is required before a 
suit for recovery of possession is filed had 
therefore to be comsidered with reference 
to the applicability of Ss. 106, 111 (h) and 
116 of the T. P. Act. 












8. In this case, as already stated, for 


‘the period subsequent to the vear ending 


17-8-1967, there is no document. But as 
admitted by the plaintiff himself, the 
defendant was paying the rent as usual 
avid the plaintiff was accepting the same 
without any protest. It is also seen that 
the plaintiff had sent a letter to his agent 
under Ex. D-1 to permit the defendant to 
continue in possession. The defendant 
was, therefore, holding the leasehold right 
even. subsequent to the expiry of the 
period covered by Ex. A-8 which is the 
last of the lease documents. Though the © 
lease deed Ex. A-8 was for a period of 
One year when the defendant was con- 
tinuing in possession subsequent. to the 
expiry of that period, he could not be 
holding it. only for ome year thereafter 
and his subsequent holding should be on 
the basis of a lease for an indefinite period 
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both on the principle of holding over and 
on the. basis of an oral grant of lease. By 
reason of the evidence in the nature of 
Ex. B-l available in this case, and also 
as a person holding over, the defendant 
shall.be held to be a tenant even for the 
period subsequent to 17-8-1967. Since 
the lease is for agricultural purpose, it is 
also to be deemed to be one from year to 
year. The decisions of this court in 
Brahmayya v. Subramaniam, AIR 1948 
Mad 275 (FB) and Venugopala Pillai v. 
Thirunavukkarasu, AIR 1948 Mad 148 
clearly hold that treating an agricultural 
tenancy as one from year to year is 
merely a statutory recognition of justice, 
equity and good conscience and that there- 
fore Ss. 106 and 116 of the T. P. Act are 
clearly applicable. The decision of the 
. Supreme Court in Namdeo v. Narmada- 
bai, AIR 1953 SC 228 had not overruled 
or dissented from the decisions of this 
court in this regard. The only further 
question that has to be decided in this 
case is whether S. 111 (h} of the T. P. Act 
is applicable to such agricultural lease. 


9. The decision of the Supreme Court 
that S. 111 (g) of the T. P. Act was not 
applicable was in the view that the statu- 
tory requirement to issue notice in the 
case of forfeiture is not besed on any pre- 
existing law or justice, equity and good 
conscience, In fact, the ground on whieh 
the forfeiture is provided under S. 111 (g) 
of the T. P. Act does not show that there 
was any justice or equity in favour of 
the tenant who had broken the conditions 
of the lease or denied tke title of the 
landlord or when he was adjudicated as 
insolvent which are the grounds of forfei- 
ture. On the other hand. when a tenant 
is in possession on the basis of a lease for 
an indefinite period he is entitled to as- 
sume, and justly, that he will be permit- 
ted to continue so long as he pays the 
rent and complies with tne conditions of 
the lease and if the landlord wamted to 
terminate the lease in those circumstances, 
it is really just and necessary that he 
should intimate and terminate the tenancy 
so that the tenant could be put on notice 
that the tenancy is going to come to an 
end. The provision of notice to deter- 
imine the lease in such cases, I consider is 
one based on justice, equity and good 
conscience and that provision is to be ap- 
plied even in the case of an agricultural 
lease. In this case, admittedly, there 
was no notice of termination of the lease 
before filing of the suit. Thus, though 
Ithe appellant is well founded in his con- 
tention that there was no lease of the 
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land itself since there was a lease of right 
to collect the usufruct from the cocoanut 
trees which amcunts to an agricultural 
lease with respect to the immovable pro- 
perty and since there was no notke termi- 
nating such agricultural lease, the suit is 
liable to be dismissed. Thus, the judg- 
ments and decrees of the Courts below 
dismissing the suit do not call Zor inter- 
ference for the reasons given in this judg- 
ment though not on the grounds mention- 
ed by the courts below. 


10. The second appeal accordingly 
fails and it is dismissed. There will be 
no order as to costs. No leave. 

Appeal dismissed 
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Mad. Salih Sahib, Petitioner v. T. C. 
Adam Sahib, Respondent. 

C. R. P. No. 2879 of 1974, D/- 7-1-1977.* 

Civil P. C. (1908), O. 6, R. 17 — Amend- 
ment of pleadings — When to be allowed 
~~ Second limb of the rule is mandatory 
~— Test for allowing amendment, 


Order 6, Rule 17 falls into two distinct 
parts in terms of language as well as of 
subject-matter. The rule by its first limb, 
confers a discretion on the Court to per- 
mit any party to a suit to amend his 
pleading in such manner and on such 
terms as the Court may deem just. Thea 
second limb of R. 17 is in terms manda- 
tory which provides that the Court “shall” 
make or permit all amendments to the 
pleadings as may be necessary for deter- 
mining the real question in controversy 
between the parties. Thus, once the 
Court is satished that the proposed 
amendment is n2cessary for determining 
the real questions in controversy between 
the parties, such amendments must ba 
granted as of course. AIR 1957 SC 357, 
AIR 1957 SC 362, Relied on. (Para 6) 

Amendment to the pleadings cannot be 
turned down by Courts merely on the 
score that they introduce an imzonsistent 
plea or a new cause of action. The true 
test is whether the amendment is foreign 
to the subject-matter of the suit and if 
not whether it would be in the interest 
of justice to grant it. AIR 1957 SC 357, 
Followed. (Para 9) - 


*(Against order of Dist. Munsiff, Chingle- 
put in I. A. No. 101 of 1974). 


GU/GU/C190/77/PNK/SSG: - 


a, 


; of 1} ft. and for ancillary reliefs. 
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The fact that the amendment sought for 
fs likely to introduce a new cause of action 
is hardly a ground for rejecting amenc- 


ment. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1967 SC 96 11 
AIR 1957 SC 357: 1957 SCJ 313 7, 8, Y1 
AIR 1957 SC 363: 1957 SCJ 371 7 
AIR 1921 PC 50:39 Mad LJ 195 1f 


T, Rangaswami Iyengar, for Petitioner; 
B. Lakshminarayana Reddi, for Respon- 
dent. 

ORDER :— One Salih Sahib, whom. I 
shall hereafter refer to as the plaintiff, 
filed a suit against one Adam Sahib, whom 
I shall call the defendant, in the District 
Munsif Court, Chingleput, in the follow- 
ing circumstances. The plaintiff is the 
owner of a piece of land bearing S. No. 21 
of an extent of 4 acres and 60 cents in 
Panaiyur village, Madurantakam taluk. 
Hereafter I shall refer to this land as the 
suit land. - The defendant owns the land 
bearing S. No 20. This land lies im- 
mediately to the north of the suit land. 
A ridge had always separated, and still 
separates, the two lands, S. No. 21 and 
S. No. 20. The plaintiff sued the defen- 
dant, complaining that on 2-7-1971, the 
defendant high-handedly trespassed cn 
the ridge. According to the averment in 
the plaint the defendant’s trespass con- 
sisted in simply reducing the width of 
the ridge. The original width of the 
ridge, it was stated,. was 1$ ft. The com- 
plaint was that this was reduced: by the 
defendant to 1/2 ft. The plaintiff claimed 
that he was entitled to a ridge with a 
width of 1$ ft. The suit was accordingly 
filed for the grant of a mandatory injunc- 
tion directing the defendant to restore the 
ridge to its original condition with a uoe 

1e 
plaint contained a schedule describing the 


‘ridge. 


2. The suit was filed on 4-7-1971. Sub- 
sequently, in I. A- 216 of 1973, am Advo- 
cate-Commissioner was appointed by the 
learned District Munsif to go into the 
exact portion of the ridge. The Commis- 
sioner inspected the suit land, the defen- 
dant’s land and the ridge lying in be- 
tween. He procured the assistance of a 
qualified Surveyor for taking measure- 
ments. He filed more than one report 
before the court. In his second report, 
the Commissioner, inter alia, observed 
that there were indications of an altera- 
tion in the situation of the ridge from 
its original position. 

3. On the basis of what the Commis- 
sioner stated in his report, the plaintiff 
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filed I. A. 101 of 1974 under O. 6, R. 17, 
C. P. C, for permitting the petitioner to 
amend the plaint by adding one more 
prayer in the suit, namely, a prayer for 
possession of a strip of land of a width 
of 3 links and a length of 1728 links along 
the northern border of S. No. 21. Conse- 
quential amendments were also desired 
to be introduced in the schedule attached 
to the plaint. 


4. The plaintiffs application for am- 
endment of the plaint was resisted by the 
defendant. It was pointed out that while 
the relief claimed in the suit as original- 
ly laid was for a mandatory injunction to 
restore the ridge to its original position, 
the proposed amendment introduced a 
claim for relief for recovery of possession 
of land over the entire length of the ridge, 
which was a wholly new claim. Accord- 
ing to the defendant, the proposed amend- 
ment tended.to change the very character 
of the suit by introducing a new cause of 
action and a new claim for relief. 


5. The learned District Munsif upheld 
the defendant’s objection and dismissed 
the plaintiffs application for amendment. 
The plaintiff now comes before this court 
in revision, and pleads that the learned 
District Munsif ought to have permitted 
the amendment, in the exercise of his 
discretion. 


6- Order VI, C. P. C. deals with plead- 
ings generally. Rule 17 of that Order de- 
fines thë powers of the Court in the 
matter of amendment of pleadings. This 
rule easily falls into two distinct parts, in 
terms of language as well aş of subject- 
matter. The rule, by its first limb, confers 
a discretion on the court to permit anyi 
party to a suit to amend his pleadings in: 
such manner and on such terms as the 
court may deem just. The language of 
the rule, in this part, is that which the 
Legislature usually employs for confer- 
ring purely discretionary powers. The 
expression used is “the court may......... P 
The discretion as enacted in this part is, 
however, widely worded. The rule pro- 
vides that amendment of the pleadings 
may be permitted by the court at any 
stage and in any manner that the court 
may deem. just. In granting the amend- 
ment, the court may put the parties on 
any terms that it may deem just. 

The second limb of R. 17 is, in terms, 
mandatory. Mark the use of the word 
‘shall’ in this part of the rule, which pro- 
vides that the court shall make or permit 
all amendments to the pleadings as may 
be necessary for the purpose of determin- 
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ing the real questions in controversy be- 
tween the parties, On the language of R. 17, 
as analysed above, it seems to me to be 
clear that once the court is satisfied that 
the amendment asked for the purposes of 
proposing or determining the real questions 
in controversy between the parties, there 
is really no discretion at all for the court 
in the matter, and such amendments must 
be granted as of course. But the rule it- 
‘|Iself indicates very plainly that amend- 
ments of pleadings which may be found 
necessary for bringing out the real ques- 
tion in controversy are not the only kind 
of amendments which the Code contem- 
plates. There may be amendments of 
other sorts which parties might desire to 
make in their pleadings. Rule 17 recog- 
nises the scope for all these amendments 
of the other sort, amd leaves them to be 
dealt with by the court at its absolute dis- 
cretion. The only indication in the rule 
as to how the court’s discretion is to be 
exercised js found: in the use of the words 

‘in such manner and on such terms as 
may be just’. 

7. Although O. VI, R. 17, in terms, bears 
this two-fold interpretation and. analysis, 
one part of the rule containing a manda- 
tory provision and the other part a dis- 
cretionary power, reported cases have 
tended to construe the provisions of the 
rule, as a whole, as conferring on the 
courts a mere discretion. However, in 
spelling out the discretion courts have 
allowed themselves a wide berth. - Re- 
cent illustrations of how the courts have 
understood the scope of their power under 
this rule and how liberal they have tend- 
ed to become in exercising their discre- 
tion are to be found in Leach and Co. v. 
Jardine Skinner and: Co., 1957 SCJ 313: 
(AIR 1957 SC 357):. Pirgonda Patil v. 
Shidgonda Patil, 1957 SCJ 371: (AIR 1957 
SC 363). ; 

8 Mr. Lakshminarayana Reddi, ap- 
pearing for the defendant, contended be- 
fore me that the amendment asked for 
by the plaintiff was rightly rejected by 
the trial court. To have allowed the am- 
endment, according to him, would have 
altered the complexion of the suit.’ D am, 
however, unable to accept this argument 
as providing the true test for refusing an 
amendment, under O. VI, R. 17. The case 
reported in Leach and Co. v. Jardine 
Skinner and Co., 1957 SCJ 318: (AIR 1957 
SC 357) is itself an illustration to the con- 
trary.. .In that case, the plaintiffs sued 
the defendants for damages for conver- 
sion of some imported goods, which ac- 
cording to the plaintiffs’ pleadings, were 
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imported by the defendants for and’ on 
behalf of the plaintiffs. A learned single 
Judge of the Bombay High Court decreed. 
the suit, accepting the evidence adduced 
by the plaintiffs, and recording a finding 
to the effect that the defendants had act- 
ed in the suit transaction as agents of the 
plaintiffs. A Division: Bench of the Bom- 
bay High Court, however, reversed this 
finding in appeal, holding that the claim 
for damages on the basis of conversion 
was misconceived. The plaintiffs there- 
upon appealed to the Supreme Court. 


At the hearing of the appeal, the Su- 
preme Court was apparently inclined to 
take the same view as the Division Bench 
of the Bombay High Court on the jural 
relationship between the parties. At that 
stage, the plaintiffs applied to the Su- 
preme Court for amendment of their 
pleadings, this time founding their claim 
for relief on a different basis, namely, 
that the defendants had committed a 
breach of contract as regular sellers of 
the imported goods to the plaintiffs. The 
court did so, all the while agreeing with 
the defendants’ contention that the am- 
endment to the plaint introduced quite a 
new cause of action. The court explained 
the position by observing that the amend- 
ment sought for by the plaintiffs was not 
Wholly foreign to the subject-matter of 
the suit, and, further, that the justice of 
the case required that the amendment 
should be granted. 


9. I derive from the above case the 
principle that amendment to the pleadings 
cannot be turned down by courts merely 
on the score that they introduce an in- 
consistent plea or a new cause of action. 


The true test is whether the amendment. 


is foreign to the subject-matter of the 
suit, and if mot, whether it. would be in 
the interest of justice to grant it. N 


10. Mr. Lakshminarayana Reddi then 
pointed out an apparent incongruity in 
the plaintiffs asking for relief for posses- 
sion of a strip of land running contigu- 
ous to the present ridge without altering 
the original pleadings in the plaint, which 
was to the effect that the plaintiff had 
been in possession of the entirety of 
S. No. 21, to the south of the ridge for 
upwards of 60 years. According to the 
learned counsel, the‘two pleas cannot co- 
exist. It seems to me, however, that this 
argument really touches the merits of the 
claim which is sought to be put forward 
in the proposed amendment. It cannot, 
in my view, be regarded as a pertinent 
objection to the grant of the amendment 


X 


lá 


- not really touch the 
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itself. How far the plaintiff would be in 
a position to succeed in the case which 
he now seeks to set up in the amendment 
would have to be decided at the trial. Tt 
cannot be raised as a contention at this 
stage for considering whether the amend- 
ment itself, such as it is, is or is not to be 
permitted. i 

11. Mr. Lakshminarayana Reddi put 
forward another contention based on the 
plaintiffs original pleading that the paT- 
ties were in possession of their respective 
lands~for a period of 60 years. Learned 
counsel submitted that if, as the plaintiff 
alleged, the parties were in possession for 


such a long time of their respective lands, - 


it would impliedly follow that the plain- 
tifs amended claim for recovery of pos- 
session of a portion in the occupation of 
the defendant, would be barred by limita- 
tion. This contention also seems to me 
to be based on a misconception. Para. 5 
of the plaint makes mention of the cause 


‘of action for the suit as. having arisen on 


2-7-1971. The plaintiff does not desire 
any amendment of this paragraph. This 
means that, according to the plaintiff, 
9-7-1971 mot only marks the date when 
the defendant had reduced the width of 
the ridge between his land and the plain- 
tiffs land, but that very date also marks 
the day on which, according to the plain- 
tiff, the defendant had trespassed into the 
plaintiff's land upto a width of 3 links on 
the northern border. 

On this reading of the cause of action 
paragraph, no question at all might arise 


of the relief for possession being ex facie: 


time barred. Even otherwise, assuming 
that the amended prayer for possession 
would be barred by limitation, that would 
discretion of the 
court, in the matter of permitting amend- 
ment of the plaint under O. VI, R. 17. 
Vide the observations of the Supreme 
Court in Leach and Co. v. Jardine Skinner 
and Co., 1957 SCJ 313, 320: (AIR 1957 SC 
357) and of the Privy Council in Charan- 
das v. Amir Khan, 39 Mad LJ 195: (AIR 
1921 SC 50), extracted and quoted by the 
Supreme Court at p. 320. Mr. Lakshmi- 
narayana Reddj cited before me the deci- 
sion of the Supreme Court in A. K. Gupta 
and Sons v. Damodar Valley Corporation, 
AIR 1967 SC 96, but. the observations 
cited therefrom by the learned counsel do 
mot, in my opinion, strike a different 
note. Indeed, as far as my study goes, 
courts have seldom regarded the factor of 
limitation as a curb on their power to 
grant amendments to the pleadings. It is 
just another consideration, like any other, 
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to which.they may have proper regard, 
before making up their minds one way or 
the other in the matter of exercise of 
their discretion. 


12. I do not, therefore, see any valid 
objection against granting the plaintiff's 
amendments. All he asks for now is an 
additional relief by way of possession of 
a narrow strip of territory at the northern 
extremity of his land. This is not wholly 
alien to the relief for which he originally 
instituted the suit. It concerned, in the 


‘first Instance, with the very same part of 


the suit land, although the pertinent re- 
lief then asked for was for a mandatory 
injunction to restore the northern ridge 
to its accustomed width. In a way, both 
under the original plaint and under the 
proposed amendment, the subject-matter 
of the controversy is the same, to wit, the 
border between the plaintiffs land and the 
defendant’s. In these events, to deny the 
plaintiff the amendment he now seeks is 
to drive him to a separate suit for pos- 
session. That would only involve the 
parties in a multiplicity of proceedings, 
instead of the solitary one in which they 
are at present engaged with reference to 
the suit land. 


13. The learned District Munsif had 
refused the amendment on the one and 
only ground: that it would import into the 
suit a new cause of action- There is no 
doubt it does. That, however, can hard- 
ly be a ground for rejecting the amend- 
ment,.as I have endeavoured to show, 
both on the authorities and on the langu- 
age of O. VI, R. 17. The decision of the 
learned District Munsif is based on a mis- 
understanding of the true function of 
amendment of pleadings under our scheme 
of civil procedure and on a poor view of 
the scope of the court’s discretion in the 
matter, The result is that there has been 
a failure on his part to exercise the juris- 
diction vested in him under the law and 


not a mere error im its exercise, His 
order is, accordingly, set aside, and 
J]. A. 101 of 1974 is allowed. He will 


grant adequate time to the plaintiff to 
carry out the amendment in the plaint. 
He will also grant leave to the defendant 
to file an additional written statement. 
14, In the result, the civil revision 
petition is allowed. No order as to costs. 


Revision petition allowed. 
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Animuthu, Appellant v. Gandhiammal 
- and another, Respondents. 


Second Appeal No. 609 of 1974, D/- 
22-11-1976.* 

Hindu Adoptions and Maintenance Act 
(1956), Ss. 19 and 22 — Right of widow 
against her father-in-law who is in pos- 
session of entirety of coparcenary pro- 
perties — Whether restricted to claim 
share of joint family properties as heir of 
deceased son ot whether she can claim 
maintenance —- Quantum of liability of 
father-in-law, 


Under S. 19 of the Act unless there is 
factually a partition and the widow had 
obtained a share in such partition, she is 
always entitled to claim maintenance 
subject to the conditions mentioned in the 
section. 


A combined reading of Ss. 19 and 22 
shows that when there is no factual ob- 
taining of a share in the coparcenary pro- 
perty a widow could claim maintenance 
against the coparcenary property from 
her father-in-lew. The quantum of liabi- 
lity of the father-in-law depends on his 
means to do so from any coparcenary 
property in his possession under the pro- 
viso to Cl. (1) of 5. 19. Though her right 
to a share botn in the separate and self 
acquired property as well as the interest 
in the coparcenary property of her de- 
ceased husband is not liable to be divested 
on the ground of re-marriage, her right 
to maintenance under Ss. 19 and 22 will 


cease on such re-marriage. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1962 Mad 187 4 
ATR 1959 Andk Pra 590 4 
AIR 1959 Mad 100 (FB) 4 


AIR 1954 Mad 307: (1953) 2 Mad LJ 459 
4 


AIR 1944 Mad 401 4 


JUDGMENT:-— The defendant is the ap- 
pellant. He had two sons by name Guru- 
sami and Raghavan. There was mo parti- 
tion between the defendant and his sons 
and they constituted Mitakshara Joint 
Hindu family. Raghavan died sometime 
in 1960 leaving his widow the first plain- 
tiff and a minor son Ulaganathan who igs 
the second pleintiff in this case. The 
plaintiffs filed a suit out of which this 
second appeal arises claiming past and 


*(Against decree of Dist. J., Ramanatha- 
puram in A. S. No. 250 of 1972). 


GU/GU/€185/77/VSS 





ALR. 


future maintenance at the rate of Rs, 75 
per month. Both the courts below have 
concurrently held that the sum of Rs. 75 
claimed by them towards the maintenance 
Was reasonable and accordingly the suit 
was decreed as prayed for. 


2. In this second appeal the learned 
counsel for the appellant contended that 
after the Hindu Succession Act, 1956 and 
the Hindu Adoptions and Meintenance 
Act, 1956 (hereinafter called the Act), the 
first plaintiff wicow is entitled to claim a 
Share in the joint family properties as 
heir of deceased Raghavan and that she 
is not entitled to claim any macntenance. 
On the other hand it was contended by 
the learned coumsel for the respondents 
that under S. 19 of the Act, the first 
plaintiff is entitled to be maintained after 
the death of her husband by her father- 
in-law the appellant and that, therefore, 
she is entitled to the decree for mainten- 
ance, 


3. It is admitted that there was no 
partition between the defendan: and his 
two sons during the lifetime of Raghavan 
and that Raghavan died as a member of 
Mitakshara Hindy joint family. There is 
also no dispute that’ there was no parti- 
tion subsequent to the death of Raghavan 
and that the defendant-appellant is in 
possession of the entirety of the coparce- 
nary properties, Thus a substantial ques- 
tion of law arises as to the right of a 
widow to claim maintenance after the 
pitta of her husband from her father-in- 
aw. 


4. Prior to the Hindu Women’s Rights 
to Property Act, 1937 as amended in 1938 
(hereinafter called the 1937 Act). a widow 
who does not succeed to the estate of her 
husband as his heir was entitled to main- 
tenance out of her’ husband’s separate 
property as also out of the property in 
which he was a coparcener at tke time of 
his death. This right was available to her 
against the entire coparcenary property 
and not merely against that portion of 
the property referable to the share of her 
deceased husband. Under the 1937 Act, 
when a Hindu governed by Mitakshara 
school of law dies intestate leaving sepa- 
rate property his widow was entitled in 
such property the same share as a son. 
Similarly when a Hindu’ govermed by 
Mitakshara school of Hindu law died 
having at the time of his death an inte- 
rest in Hindu joint family property his 


> 


yw 
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widow shall have in the property the ` 


same interest: as the deceased himself had. 


Under Cl. (3) of S. 3 of that Act any such 
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interest devolving on a Hindu widow shell 
be a limited interest known as a Hincu 
woman’s estate, provided however, that 
she shall have the same right of claimirg 
partition as a male owner. It was heid 
in a series of cases that the acquisition Ey 
the widow of the same interest as her 
deceased husband in the joint family does 
not itself disrupt the Mitakshara joint 
family and that she does not by operaticn 
of the Act become a coparcener; but cor~ 
tinues as before to be a member of tke 
joint family. It was also held in Rathne~ 
sabapathi v. Saraswathi, 1953-2 Mad LJ 
459: (AIR 1954 Mad 307) in Gajavalli 
Ammal v. Narayanaswami, AIR 1962 Mad 
187 and in Varahalamma v., Ammathalh, 
AIR 1959 Andh Pra 590, that the right to 
claim partition given to a widow under 
the 1937 Act does not negative her right 
to claim maintenance, It was held that 
it is only an enabling right and she may 
ask for maintenance instead of partition. 
But she cannot enforce both the rights 
simultaneously. In Sarojini Devi v. Szi 
Krishna, AIR 1944 Mad 401, it was. fur- 
ther held that the share she gets on parti- 
tion is in lieu of maintenance and if she 
can get a share in all the coparcenery pre- 
perty including agricultural lands, her 
right to maintenance would cease, The 
right of claiming partition conferred upoa 
a widow under the Act was also held to 
be personal to her and it would come to 
an end on her death if no partition hai 
taken place. (Vide Alamelu Ammal v. 
Chellammal, AIR 1959 Mad 100 (FB)). 

5. But under the Hindu Succession Ac, 
1956, the widow had become a Class I 
heir in respect of the properties of her 
deceased husband and she takes her share 
absolutely and not as widow’s estate. 
Neither remarriage of the widow nor 
conversion to another religion will be 
the ground for divesting the estate in- 
herited by her from her husband. Tha 
estate of her husband includes not only 
the separate or self acquired property cf 
her husband but also his interest in ths 
coparcenary property. 

6. It was, therefore, claimed by tha 
learned counsel for the appellant thet 
after the Hindu Succession Act the widow 
had become an heir to her husband’s pro- 
perties and takes her share absolutely and 
not as widow’s estate as in 1937 Act. Ths 
makes all the difference in the right cf 
the widow -to claim maintemance and ths 
decisions under the 1937 Act which cor- 
ceded a right to maintenance when sha 
had not in fact been given on partition a 


share in the coparcenary properties ara. 


‘Animuthu v. Gandhiammal (V. Ramaswami, J.) 
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not applicable. On the other hand, 
learned Advocate General who at some 
stage appears for the respondents argued 
that we are concerned with the statutory 
provisions under the Act and under S. 19 
of the Act unless there ‘s factually a 
partition and the widow had obtained a 
decree in such partition, she is always 
entitled to claim maintenance subject to 
the conditions mentioned in S, 19. I think 
the learned Advocate General is well 
founded in his contention. 

7, Under S. 22 (1) of the Act, the heirs 
of a deceased Hindu are bound to main- 
tain the dependants . of the deceased 
out of the estate inherited by them from 
the deceased. With respect to the de- 
ceased husband his widow is a dependant 
under S. 21 (iii) of the Act. The heirs 
referred to in S. 22(1) in such a case 
would be the heirs under S. 8 of the 
Hindu Succession Act, 1956, which in- 
cludes the father of the deceased that is 
the father-in-law of the widow. The 
estate of the deceased in that section 
would include his separate and self ac- 
quired property as well as his interest in 
the coparcenary properties and S. 22 (1) 
ig subject to the provisions of Cl. (2) of 
that section. That sub-clause provides 
that the dependent shall be entitled to 
maintenance from those who take the 
estate only when the dependant has not 
obtained by testamentary or intestate suc- 
cession any share in the estate of the de- 
ceased, Under S. 30 of the Hindu Succes- 
sion Act, a Hindu is not only entitled to 
dispose of by Will or other testamentary 
disposition his separate or self acquired 
property but also his undivided interest 
in the coparcenary property. If in exer- 
cise of this power her deceased husband 
had bequeathed all the properties in fa- 
vour of others and had disinherited the 
widow she as a dependant who has not 
obtained any share in the property of her 
deceased husband would be entitled under 
S. 22 to claim maintenance from those 
who take the estate. In the case of 
intestate succession also a dependant 
within the meaning of S, 21 might not 
get any share at all. Of course in the 
case of a widow she will be entitled to a 
share under S. 8; but the definition of a 
dependant includes not only those who 
would be in the nature of heirs to the de- 
ceased but also some of them who could 
not claim to be the heir of the deceased 
under any of the provisions of the Hindu 
Succession Act. For example, the depen- 
dants referred to in S. 21, Cls. (8) and (9) 
are not legal heirs of the deceased and as 
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such they would not get any share in the 
estate of the deceased under the Hindu 
Succession’ Act: but they will be entitled 
to be maintained under S. 22 by those 
who take the share. Jt is because of this, 
in my opinion, under S. 22(2) it was 
provided that only where a dependant has 
not obtained. by testamentary or intestate 
succession any share in the estate of -the 
deceased the dependant shall be entitled 
to maintenance from those who take the 
estate. Section i9, according to the 
learned Advocate General, is the provi- 
sion relating tz 
widow to claim maintenance. from her 
father-in-law. It might be thai’ even 
under S. 22, as a person who had taken 
the estate of her deceased husband the 
father-in-law might he liable to maintain 
her: but the Hability under that- section 
is only to the extent of the value of the 
share or part of the estate taken by him, 
that is, to the extent of the share of his 
deceased son which had: come into his 
possession. But under S. 19 a larger 
right to the widow as against her father- 
in-law is provided, subject to the condi- 
tion that the daughter-in-law has mot ob- 
_ tained any share in the coparcenary pro- 
perty the right to maintenance is enforce- 
able against the father-in-law against the 
entirety of the coparcenary property in 
his possession and not merely to the ex- 
tent of the interest of her husband in the 
coparcenary property. Clause (2) of Sec- 
tion 19 shows two conditions precedent 
for the liability of the father-in-law to 
maintain his widowed daughter-in-law (1) 
his means to pay from any coparcenary 
property in his possession out of which 
the daughter-in-law has not obtained. any 
share, and (2) the widow remains un- 
married. In other words, in either of the 
events of the remarriage or the daughter- 
in-law factually obtaining a share in the 
coparcenary properties on a partition the 
liability of the father-in-law shall cease. 
So long as there is no such partition and 
the widow does not remarry the obliga- 
„tion subsists. 


8. It only remains to consider the 


effect of proviso to S. 19 (1). Under the 


proviso, to the extent she is unable to 
maintain herself out of her own earnings 
or properties cr from the estate of her 
husband, her father or mother or son or 
daughter, the father-in-law is Hable ta 
maintain her. The reference in this pro- 
viso to obtain maintenance from the estate 
of her husband or her father or mother 
or son or daughter is a reference to main- 
tenance provided to her under S. 22. Thug 
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her earning or owning property or ob-| 
taining ‘maintenance under S. 22-has to 
be taken into account in fixing the quan- 
tum of liability of the father-in-law under 
S. 19. . This is further conditioned under 
Cl. 2 on the means of the father-in-law 
to pay maintenance to widowed daughter-| 
in-law from any caparcenary property in 
his possession out of which the daughter- 
in-law has not obtained any share. A 
combined redding of these provisions, 
therefore, shows that when there is no 
factual .obtaining of a share in the copar- 
cenary property a widow could claim 
maintenance against the eoparcenary pro- 
perty from her father-in-law. The quan- 
tum of liability of the father-ir-law de- 
pends on hig means to do so from any 
coparcenary property in his possession 
under the proviso to Cl. (1) of S. 19. 
Though her right to a share both in the 
separate and self-acquired property as 
well as the interest. in the coparcenary 
property of her deceased husband is not 
Hable: to be divested on the ground of 
remarriage, her right to maintenance 
under Ss. 19 and 22 will cease on such 
remarriage. We have, therefore, to 
answer the question in favour of the 
widow in respect of her claim for main- 
tenance against her father-in-law. 


§. So far as the maintenance payable 
to the minor son is concerned the defen- 
dant did not seem to have disputed his 
liability both in the trial court and the 
lower appellate court and, therefore, the 
courts below have not dealt with this 
question and the suit was decreed simply 
giving maintenance for the son also. In 
these circumstances the appellant should 
not be permitted to argue that question 
in this second appeal. In the result, the 
second appeal fails and it is dismissed, 
No costs. No leave.. 


nase 


Appeal dismissed, 
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N. S. RAMASWAMI, J. 
Mrs. Hayara Bai, Plaintiff v. Mohammed 
Adami Sait etc., Defendants. 
C. S. No. 60 of 1975, D/- 5-11-1976. 
(A) Mahomedan Law — Gift — Con- 
struction, 


If the document in terms creates only a 
life estate, there is mo warran: to con- 
strue the same aS One creating an abso- 
lute estate with a condition against aliena- 
hated meee ny 
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tion, on the theory: that life-estates by 
way of gift are unknown to,Mahomedana 
Law. If such theory holds good, under a 
document creating a life-estate the donee 
would get nothing and not an absolute 
estate. (Case law discussed). (Para £) 

(B) Mahomedan Law — Gift — Cor- 
struction — Creation of life estate — 
Condition against alienation — It would 
take effect out of the usufruct — It car- 
not be construed as an absolute gift of the 
corpus with an invalid condition against 


alienation. (Para 18) 
Cases Referred: Chronological Parzs. 
ILR (1955) 2 Cal 109 7 
: AIR 1948 PC 134:75 Ind App 62 § 


AIR 1929 PC 149: 56 Ind App 213 5,8,9 
(1892) 19 Ind App 170:ILR 17 Bom 1 
(PC) 4 
(1885) 12 Ind App 91: ILR 11 Cal 594 (PC) 
4 


(1862) 17 Suth WR 525 (PC) 4 

S. M. Amjad Nainar, for Plaintiff; M. A. 
Sattar Sayeed, Amicus Curie, for Defer- 
dants. 


- ORDER.:— fn this originating summors 
the question is about the 
tion of a particular clause in a settle- 
ment deed. The first defendant who is 
the brother of the plaintiff executed the 
settlement deed dated 1-6-1963 in favour 
of the plaintiff. Three items of proper- 
ties are dealt with in the settlement deed. 
In items 1 and 2 the plaintiff had a 1/3rd 
share in her own right. The first defenc- 
ant had the remaining 2/8rd share. Tke 
whole of item 3 belonged to the first de- 
fendant. Under the settlement deed, tke 
first defendant gifted his 2/3rd share in 
items 1 and 2 and the whole of item 3 to 
the plaintiff and her children. The re- 
. levant clause which requires interprets- 
tion is in the following terms: 

“That in consideration of the premises 
the settlor hereby settles and transfers to 
the settlee for her life without any right 
of alienation and thereafter on her chil- 
dren both male and female absolutely the 
properties mentioned in the schedule 
hereto and that the settlor has put the 
settlee in possession of the said properties 
and the settlee shall possess and enjoy 
the said properties free from the claims 
of the settlor or any person or persors 
claiming under him.” 

Defendants 2 to 9 are the children of the 
plaintiff among whom the last two were 


born after the execution of the above 
settlement deed. 
2. According to the plaintiff, the 


clause in the settlement deed should. te 
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interpreted as an absolute gift of the pro- 
perties to.her but with a.condition not to 


alienate the same, and that. the condi- 
tion is invalid. 
38. The contention of Mr. Amjad 


Nainar learned counsel for the plaintiff 
is that the gift of life-estate is unknown 
to Mahomedan Law, that if under a docu- 
ment of gift life-estate is sought to he 
created it must be construed as a gift and 
a condition, which condition is invalid 
and that the gift which is mentioned as 
of a life-estate operates as an absolute 
gift. This contention is not acceptable. 

4. Certain observations of the Privy 
Council in three cases resulted in some 
Courts holding that in every case of gift 
of life-estate it must be deemed that 
there was a gift and a condition and that 
the condition being invalid the gift opera- 
tes as an absolute gift. In Mt. Humeeda 
v. Mt. Budlun and the Government (1862) 
17 Suth WR 525 (PC) -the Privy Council 
observed that the creation of a life-estate 
did not seem to be consistent with Moho- 
medan usage. However, it may be noted 
that even in this decision the Privy 
Council did not hold that under Maho- 
medan Law life-estate can never be creat- 
ed. All that Their Lordships of the Privy 
Council stated was that creation of life- 
estate did not seem to be consistent with 
Mahomedan usage and therefore there 
ought to be very clear proof if the Court 
were to hold that such life-estate had 
been created. In Abdul Gafur v. Neza- 
mudin (1892) 19 Ind App 170 (PC) also it 
was observed that “life-rents’, which is 
a kind of estate does not appear to be 
known to Mohomedan Law. In Abdul 
Wahid Khan v. Mt. Nuran Bibi (1885) 12, 
Ind App 91, (PC) it was observed by the 
Privy Council that Mohamedan Law does 
not recognise vested estates in remainder. 

5. It is on the basis of the above ob- 
servations of the Privy Council, it has 
been contended tha: if what is purported 
to be gifted is a life estate if must be 
deemed to be a gift with a condition and 
that the condition being invalid, the gift 
must be taken to be an absolute one. But 
that is mot correct. In Amjad Khan v. 
Ashraf Khan, (1929) 56 Ind App 213: (AIR 
1929 PC 149) the Privy Council had to 
deal with a case. where the donor gave 
his wife a 1/8rd share of his property 


with power of alienation end gave the 
rest (2/3rd share) for her life-time. The 
gift deed further stated that after 
the death of the donee he entire 


property shall revert to the donors 
collaterals, (The donee had not ex- 
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ercised the power of alienation in 
respect of the 1/3rd share). After the 
donee’s death her heirs claimed the pro- 
perty as against the donor’s collaterals. 
`" The Privy Council negatived the claim of 
the donee’s heir in respect of the entire 
property, including the 1/3rd share over 
which the donee had been given power to 
alienate. Even in respect of the 1/3rd 
share it was held that only a life-estate 
had been created. As the gift deed stated 
- that after the death of the donee the pro- 
perty (including the i/3rd share) should 
revert to the donor’s collaterals, the gift 
was obviously of a life-estate though the 
donee had been given a power of aliena- 
tion in respect of a i/3rd share which 
she did not exercise. If the contention 
that whenever there is a gift of life- 
estate it must be deemed as a gift with 
a condition (as gift of life-estate is un- 
Known to Mohomaden Law) and that the 
condition being invalid the gift must be 
held to be an absolute one is correct, then 
in the above case, the Privy Council 
ought to have upheld the claim of the 
donee’s hairs to the entire property. It 
had been contended in that case that a 
life-estate could not be created by gift. 
Their: Lordships of the Privy Council did 
not express any opinion regarding the 
same, but stated that if that contention is 
right it would in no way help the donee’s 
heirs, because it would only mean that 
the donee took nothing by the gift. 


` 6. In Nawazish Ali Khan v. Ali Raza- 


Khan, 75 Ind App 62 : (AIR 1948 PC 134), 
the Privy Council has held that when a 
life-estate is created under a Mohomedan 
hiba it would take effect out of the usu- 
fruct. Even though the case was a Shia 
case, their Lordships of the Privy Coun- 
cil stated that the above ‘principle would 
be applicable tə all cases of Mahomedan 
Law. It has been pointed out in that case 
that if on a true construction of the gift 
deed, the gift is of the corpus, then any 
condition which derogates from absolute 
dominion over the subject of the gift will 
be rejected as repugnant, but if upon con- 
struction the gift is held to be one of a 
limited interest, the gift can take effect 
out of the usufruct, leaving the owmership 
of the corpus unaffected except to the ex- 
tent to which its enjoyment is postponed 
for the duration of the limited interest. 


7. A Division Bench of the Calcutta 
High Court has reviewed: the case law on 
this point in Anjuman Ara Begum v. 
Nawab Asif Kader Sir Syed Wasif Ali 
Meerza, ILR (1955) 2 Cal 109, and point- 


ed out that nowhere it was held that life- 
grants are necessarily invalid im Maho- 
medan Law or that such grants are wholly 
unknown in that system of jurisprudence 
and they automatically enlarge into ab- 
Solute grants. They observe at page 123: 

“Limited interests—short of complete 
ownership—may also be created but not 
in the form of a gift of the ‘corpus’ sub- 
ject to a condition affecting ths same— 
‘the thing’ or ‘the substance’, Amy such 
interest—whether limited ‘in point of 
quality or in point of duration’—is, in 
Mahomedan Law different from the ‘cor- 
pus’ and takes effect out of the ‘usufruct’.” 


8. Mr. Amjad Nainar referred te 
pages 46 and 47 of Mulla’s Principles of 
Mahomedan Law, Sixteenth Edition. But 
a careful perusal of the same wculd show 
that the Author is not supporting the 
contention put forward by the learned 
counsel. After referring to the other de- 
Cisions, the case reported in Amjad Khan 
v. Ashraf Khan, (1929) 56 Ind App 213: 
(AIR 1929 PC 149) is dealt with. Then 
in the last paragraph at page 47, the au- 
thor referring to the above case of the 
Privy Council says that the saig decision 
cannot be said to be proceeding upon the 
ground that the case was not one of hiba 
pure and simple. It is further pcinted out 
that the said decision is a direct authority 
against regarding a life interest as en- 
larged by the doctrine which invalidates 
a condition restrictive of a gift, and that 
the decision contra in a Bombay case 
should be deemed to have been overrul- 
ed by the Privy Council. 


9. In the present case there can be no 
doubt that the donor intended to give 
only a life-interest to the plaintiff. In 
the preamble of the gift deed she word 
‘absolute’ is used but it must be remem- 
bered that the deed is not in favour of 
the plaintiff only. It is in favour of her 
children also, on whom absolute rights are 
conferred. The fact that the preamble 
does not mention the children would not 
make any difference. The operative 
Clause extracted above is quite clear to 
show that only life interest is ziven to 
the plaintiff, while the children are given 
absolute right. I wonder how the docu- 
ment can be construed as conferring an 
absolute interest on the plaintif with a 
condition against alienation. If under 
Mohomedan Law life-estate cannot be 
created by gift (as contended on behalf 
of the plaintiff), then in this cas it must 
be held that the plaintiff got nothing 
under the document, as pointed by the 
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Privy Council in Amjad Khan v. Ashraf 
Khan, (AIR 1929 PC 149) referred 
above. If the document in terms creates 


only a life estate, there is no warrant to 
construe the same as one creating an ab- 
solute estate with a condition against 
alienation, on the theory that life-estates 
by way. of gift are unknown to 
Mohomedan Law. If such theory holds 
good, under a document creating a life- 
estate the donee would get nothing and 
not an absolute estate. 


10. It should be taken to be settled 
law that if in a Mohomedan gift, life- 
estate is created, it would take effect out 
of the usufruct. Therefore, in the pre- 
sent case the plaintiff having been grant- 
ed only a life-estate it takes effect out of 
the usufruct. It cannot be construed as 
an absolute gift of the corpus with an in- 
valid condition attached to it. The ques- 
tion is answered against the plaintiff. The 
suit therefore fails and is dismissed. 

11. I place on record my appreciation 


of the assistance rendered by Mr. M. A. `- 


Sattar Sayeed as Amicus Curiae in this 
case. 
Suit dissmissed 
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Madras Steelware Industry, Madras, 
Appellant v. Joint Chief Controller of Im- 
Ports and Exports, Madras and others, 
Respondents. 


Writ Appeal No. 7 of 1976, D/- 25-10- 
1976.* 


(A) Imports and Exports. Control Act 
(1947), S. 3 — Release order made by 


Joint Controller under mistaken belief. 


that conditions for its issue were satis- 
fieq — Authority can correct its mistake 
—— Doctrine of equitable estoppel does 
not apply. (Evidence Act (1872), S. 115). 
The doctrine of equitable estoppel in 
so far as it affects the executive has to a 
considerable extent been excluded. Further 
the power exercised by the licensing au- 
thority does not slope from statute, but 
from an accredited policy which in turn 
has impact upon national economy. From 
time to time policies are laid down by 
the executive and it is the executive alone 
EIEN SSN Ena RAE Se ONENESS 


*(Acainst Judgment of Balasubrahman- 
yam J. reported in AIR 1976 Mad 376). 
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that can lay down such policies and it is 
for the judiciary normally to accept such 


policies, unless it affects certain riglts 
which are justiciable. AIR 1976 Mad 
376, Affirmed. (Para 6) 


(B) Imports and Exports Control Act 
(1947), S. 3 — Constitution of India 
Art. 226 — Joint Controller issuing re- 
lease order in favour of petitioner without 
cancelling Cols. 7 and 9 — He has power 
to withhold it from issuing in final form 
— Mandamus cannot issue. 


Writs of mandamus which are of a high 
prerogative nature, are not issued by the 
mere asking for it. But it is left to the 
discretion of the Courts which are called 
upon to exercise their extraordinary juris- 
diction in the issuance of such writs and 
if the court finds that by such exercise 
of discretion, there will be some imbalance 
resulting in the violation of an accredited 
import trade policy or such other policies 
set by the executive, then the_court is 
not to encourage such issuance merely on 
facts which prima facie are attractive 
and appealable. He cannot ask the au- 
thority to do a thing which that authority 
admits that it would be beyond his power 
to do so and that what he did earlier 
which provoked the petitioner to seek for 
such enforcement of that order, was based 
on a mistaken appreciation of facts. AIR 
1976 Mad 376, Affirmed. 

(Paras 5, 9) 

K. Krishnamurthi, for Appellant; S. M. 
Ali Mohamed, for Respondents. 

RAMAPRASADA RAO, J.:— The ap- 
pellant was the writ petitioner in W. P. 
No. 993 of 1975 on the file of the court. 
He sought for a Writ of Mandamus direct- 
ing the Joint Chief Controller of Imports 
and Exports Madras, to give back to him 
the release order No. P/S/R/M/933304/33- 
34 dated 30-3-1974, with the due cancella- 
tion of columns 7 and 9 in the release 
order, 

2. The- relevant facts are as follows: 
The petitioner is engaged in a Small In- 
dustry since 1971. He, for the purpose of 
manufacturing ‘hospital and surgical in- 
struments and dairy and chemical instru- 


ments, used to obtain licences for 
the import of raw materials from 
the appropriate licensing authorities. 


But in view of the channellisation of such 
imports through the Minerals and Metals 
Trading Corporation the import policy, 
was changed and the result was that the 
petitioner could only obtain what is known 
as a release order in lieu of the licence 
for import.: There was no difficulty up- 
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to the period.1970-71. But for the sub- 
sequent period, to wit, 1971-72, and 


thereafter the petitioner could obtain re- 
lease orders superimposed by certain con- 
ditions, The licensing authority issued 
the release order for the periods 1971-72 
stating that under the column 7 in the 
said order that the urat must produce the 
S. S, I. Certificate to show their existence 
and under column 9 calling the unit to 
produce the Income-tax verification certi- 
ficate. Though the release order was is- 
sued on 30-3-1974, the petitioner could 
not submit the necessary certificate till 
24-1-1975. After due submission of the 
said certificate, he called upon the 
first respondent to issue to him a clean 
release order cancelling the conditions im- 
posed so that he could take delivery of 
the raw materials from the second res- 
pondent which by then was ready and 
willing to issue a sale note to enable the 
petitioner to take delivery of the raw 
materials- The petitioner could not get 
a clean release order in spite of his re- 
quest to the first respondent. Hence this 
application for the issue of the appro- 
priate writ of mandamus under Art. 226 
of the Constitution of India, 

3. The primary contention of the first 
respondent is that in accordance with the 
policy laid down in what is -known as 
‘Red Book’ the release order ought not 
to have been issued without a prior as- 
certainment as to the possession of a 
machinery by the Unit during the licens- 
ing period 1971-72. According to the 
first respondent. it was found ‘that most 
of the machines of the petitioner have 
been acquired only after the licensing 
period and in August 1973, and therefore 
the petitioner was not entitled to any re- 
lease order at all as claimed by nim fer 
the period 1971-72. It was in those 
' eircumstances that it is stated that the 
release order was erroneously issued by 
the first respondent without prior veri- 
fication and as the issuance of such a 
certificate would contravene the express 
provisions of the ‘Red Book’ under which 
only the first respondent acts, a writ of 
Mandamus cannot issue. Further the case 
of the first respondent is that if the peti- 
tioner is allowed to operate upon the re- 
leasa order which was issued inadvertent- 
ly it would cause irreparable loss to 
them. 

4.. The learned single Judge, in a very 
detailed order regarding the import trade 
control policy and having viewed the sub- 
ject matter in the light of the disclosed 
facts, held that the. petitioner was not en- 
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titled to the extraordinary writ of Man- 
damus. It is as against this. order that 
the present appeal has been. filed. 

5. It ts an established theory in law 
that Writs of Mandamus which are of a 
high prerogative nature, are not issued by 
the mere asking for it. But it is left to 
the discretion of the courts which are call- 
ed upon to exercise their extraordinary 
jurisdiction in the issuance of such writs 
and if the court finds that by such ex- 
ercise of discretion. there will be some/ 
imbalance resulting in the violation of 
an accredited import trade policy or such 
other policies set by the executive. then 
the court is not. to encourage such is- 
suance merely on facts which prima facie} 
are attractive and appealable. It is com- 
mon ground that two conditions were im- 
posed by the fitst respondent when he is- 
sued the release order. The first vres- 
pondent discovered that when ke issued 
the said order, there was no striet veri- 
fication of the essential requirements 
which should precede the issue of such 
an order. The argument is, however. bas- 
ed on equitable estoppel. The doctrine of 
equitable estoppel in so fay as it affects 
the executive thas to a considerable ex- 
tent, been excluded and the learned Judge 
therefore was right in having negatived 
the contention that after the release order 
was issued by. the first respondent in the 
manner stated supra, he cannot wriggle 
out of it but to carry it through in spite 
of the discovery of some materia: by him 
that the very issuance of sich a release 
order was based on misapprehension and 
unverified facts. 

6. The next contention before the 
learned single Judge was that in the ab- 
sence of a power conferred on the licens- 
ing authority ‘to correct a mistak- com- 
mitted by it, even conceding for. argu- 
ment sake that such a mistake resulted in 
the passing of the order, the authority 
cannot suo motu or otherwise, ecrrect its 
mistake. There is a fallacy in this con- 
tention. The power exercised by the 
licensing authority does not slope from 
Statute, but from an accredited policy 
which in turn has. impact upon national 
ecomomy. From time to time policies are 
laid down by the executive and it is the 
executive alone can lay down such poli- 
cies and it is for the judiciary normally 
to accept such policies, unless it affects 
certain rights which are justiciable, 

7. The general argument of the Counsel 
for the appellant that the licensing au- 
thority cannot be said to derive the power 
of correcting its mistake from any known. 
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provision of law and- - therefore cannot 
correct it, was rightly rejected by the 
Single Judge. - | 
$. The entire concept Has to be view- 
ed and high-lighted by the policies laid 
down. In this case, paragraph 292 of the 
Import Trade Control, Handbook of Rulss 
and Procedure, 1974-75 is the appropriate 
paragraph which touches upon the subject 
in question. On a reading of the release 
order, it cannot be said that it is final and 
workable. The only point that was press- 
ed before us is that there is no ambiguity 
in the said order and therefore it is ex- 
ecutable. We are, however, afraid that 
- the order of the Joint Chief Controller 
which is admittedly subject- to certain 
conditions, cannot be said to be am order 
which is executable. The learned Judge 
was therefore right when he said that it 
was an inchoate or a tentative order. 
Certain conditions were imposed and tae 
_ ‘petitioner was -confronted with the fect 
that on the date of the issuance of tne 
release order, he could not have fulfilled 
at least one of those conditions, namety, 
the installation of the machinery, eie, 
Now the petitioner’s case is that he pro- 
duced evidence about it after the lapse of 
the licensing period, Tt is at this juncture 
that the question comes whether the in- 
advertent omission on the part of the 
first respondent in having issued a releese 
order without proper verification of merits 
Can be corrected by him or mot. We have 
aiready expressed that the doctrine of 
permissive estoppel in the matters .ccn~ 
cerning the executive jis normally €x- 
cluded, that the power to issue such re- 
lease orders depends upon the policy laid 
down from time to time -by the State and 
that if such a release order issued runs 
counter to the spirit and letter of suck a 
policy, then it cannot be said that the zu- 
thority which issued that order has no 
Power to correct it. The learned Jucge 
therefore accepted the averments made by 
the first respondent that it was by mis- 
take that the release order was issued. 


9. If on a total appreciation of fhe 
relevant facts it is found that the peti- 
tioner did mot have a right much less an 
enforceable right, for the enforcement of 
which he can invoke the -extraordinary 
Jurisdiction of the High Court, under 
Art. 226 of the Constitution, then it is 
easy to comprehend that-the request for 
the issue of a writ of mandamus is a 
misconceived remedy. He cannot -ask an 
authority to do a thing which that au- 
thority admits that it would be beyend 
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his power to do so‘ and that what he did 
earlier which provoked the petitioner to 
seek for such. enforcement of that order, 
was based on a mistaken appreciation of 
facts. Ms 

10. As there is no justiciable or enfor- 
ceable right vested-in the petitioner and 
as this can ‘only be the foundation to ask 
for a'writ of Mandamus, the learned 
single Judge rightly held that the peti- 
tioner cannot ask for a writ of Mandamus 
and dismissed the writ petition. The ap- 
peal also therefore fails and is dismissed. 


Appeal dismissed 
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S. S. Khader Mohammed Rowther & 
Co., Petitioner v. G. S. Sundaram and 
Bros., Respondents. 

C. R. P. No, 2288 of 1976, D/- 21-10- 
1976.* 

Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960) (as Am- 
ended by Act 23 of 1973), S. 10 — Evic- 
tion suit —- Common judgment on matters 
which are totally distinct and separable 
— Whether challenge in appeal to part 
of judgment on one of the matters only 
bars subsequent challenge with respect to 
remaining matters in another appeal. 
(Civil P. C. (1908), S. 11 — Res judicata). 

There was an. order setting the tenant 
ex parte and consequent upon it there was 
an order of eviction passed against the 
tenant in the same judgment of the Rent 
Controller. The tenant challenged the 
order setting him ex parte only, but failed 
in appeal. Then the tenant challenged 
in another appeal, the ultimate order of 
eviction. 

Held, when common issues are tried 
and a common judgment rendered thereon 
and if the party affected files an appeal 
only as regards one phase of that com- 
mon judgment and does not attack the 
other part of it, then he cannot at a later 


stage, having failed in his first attempt, 


file another appeal challenging the un- 
touched part of the judgment the cor- 
rectness of which he did not want to 
canvass before. This is, however, a very 
different matter when a common judg- 
ment deals with two independent. sub- 


*(Against order of 3rd Judge, Sm. C. C. 
Madras in H. R. A. 79 of 1976). 
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ject-matters. An application to set aside 
the ex parte decree was one part of the 
main order which was part of the com- 
mon judgment. The other part of the com- 
mori judgment consisted of an order of the 
same Rent Controller in which relying 
upon the fact that there was no re- 
presentation on the side of the tenant, he 
passed an order of eviction. These two 
subject-matterg are obviously distinct, se- 
parable and independent. Therefore any 
proceeding taken by the tenant question- 
ing the separable part of the judgment in 
which-ultimately he failed cannot bar 
him from filing or having recourse to 
such an available remedy In law against 
the other portion of the common judg- 
ment which was not the subject-matter 
of the earlier proceeding. AIR 1937 Mad 
922 Followed. (Para 2) 
Cases Referred: Paras 
AIR 1937 Mad 922 

S. Govind Swaminathan, for R. Hari- 
kesavan, for Petitioner; T. R. Venkatesan, 
for Respondents. 

ORDER.:— The Rent Control appellate 
authority has misconceived the entire 
situation. There was an order setting 
the tenant ex parte and consequent upon it 
there was an order of eviction passed 
against him in a proceeding initiated by 
the landlord under Act 18 of 1960. Un- 
fortunately the Rent Controller clubb- 
ed both these orders. The tenant took up 
the matter whereby he was set ex parte 
to the appellate court and there he was 
not successful. A further attempt to 
bring it up to the High Court in revi- 
sion also failed. Thereafter or probably 
contemporaneously the tenant filed an ap- 
peal against the ultimate order of evic- 
tion. When this came up for hearing and 
which was after the above processes were 
exhausted and after the High Court re- 
fused to interfere in the matter tọ set 
aside the ex parte order, the appellate 
court held that such an appeal was not 
maintainable. It held so on the ground 
that it would lead to multiplicity of pro- 
ceedings, The appellate Judge was of 
the view that the tenant having availed 
himself of the opportunity in filing an ap- 
peal against the order of dismissal of the 
miscellaneous petition, no further appeal 
on the substantive order was maintain- 
able and hence dismissed the appeal. It 
is against this the present revision is filed. 

2. No doubt, there is always bound to be 
confusion, when common judgments are 
rendered on matters which are totally dis- 
tinct and separable. It ig equally funda- 
mental that when common issues are tri~ 
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ed and a common judgment: rendered | 
thereon and if the party affected files an 
appeal only as regards one phase of that 
common judgment and does not attack 
the other part of it, then he cannot at a 
later stage having failed in his first at- 
tempt file another appeal challenging the 
untouched part of the affected judgment,| - 
the correctness of which he did not want 
to canvass before. This is however a 
very different matter when a common 
judgment deals with two independent sub- 
ject matters. An application to set aside an 
€X parte decree is one part of the main 
order which was part of the common judg- 
ment, Then the other part of the com- 
mon judgment consists of an order of the 
same rent Controller in which, relying 
upon the fact that there was no repre- 
sentation on the side of the temant, he 
passed an order of eviction. These two 
subject matters are obviously distinct, 
separable and independent. Therefore any 
proceeding-taken by the tenant questioning 
the separable part of the common judg- 
ment in which ultimately he failed canno? 
bar him from filing or having recourse to 
such an available remedy in law against 
the other portion of the common judg- 
ment which was not the subject matter 
of the earlier proceeding. Either on the 
ground of res judicata or on the ground 
of estoppel, the landlord in the instant 
Case can say that the appeal filed by the 
tenant against that distinct part of the 
common judgment which has not been 
agitated or canvassed earlier is not main- 
tainable in law. A Division Bench of our 
court, under similar. circumstances, held 
that such an appeal is maintainable though 
pf course the appellate Judge would have 
jurisdiction to consider whether there is 
any equity on the part of the appellant 
or any merits in his representation that 
he had sufficient cause for having ab- 
sented himself earlier—Vide Peer Ammal 
v. Nallusami Pillai, 1937-2 Mad LJ 666: 
(AIR 1937 Mad 922). To say that an appeal 
is not maintainable is one thing and to 
Say that the appeal has no merits is an- 
other, The court below is expected to 
deal with the merits and pass an order 
but ought not to have said that the ap- 
peal is not maintainable. In that view an 
error of jurisdiction has taken place. The 
Civil Revision Petition is allowed. There 
will be no order as to costs. The appellate 
Judge will take up the appeal in De- 
cember 1976 and complete the hearing by 
the end of that month. 

Petition allowed. 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


V. Srinivasa Pillai, Appellant v. Agent 
of Life Insurance Corporation of Incia, 
Madras and another, Respondents. 


Appeal No. 43 of 1970 (P), D/- 31-8- 
1976.* ; 

(A) Contract Act (1872), Ss. 18, 17, 23 
— Contract of insurance — Duty of in- 
sured — Information within special knew- 
ledge of insured — Departure from trath 
— Effect. 


It is normal to expect in a contract of 
insurance-utmost good faith, that is che 
insured is expected to answer various 
queries and takes upon himself the rəs- 
ponsibility to give true and faithful in- 
formation about himself and naturally he 
must be prompt and honest im answering 
such questions and making such Cis- 
Closures. If the insured has knowledge 
of a fact which others cannot ordinarily 
have, then he should not indulge himself 
in suppressio veri suggestio falsi by 
making a suggestion which is false or 
suppressing a matter which is true. Fea- 
tures of contract of insurance pointed. 

(Paras 6, 11) 

If in the information given either in 
‘answer to a question or in a declarat_on 
which the insured has to file or in che 
matter of furnishing of details which are 
within the sole knowledge of the insured, 
there is a departure from truth and that 
is discovered by the Corporation, then it 
would be very difficult for the insured to 
sustain the claim om a priori considera- 
tions of bona fide belief and want of 
knowledge. AIR 1962 SC 814, Foll. 

(Paras 9,11) 


The proposals of ladies would not be 
accepted if she’ last delivered a child 
within six months prior to the date of 
proposal. The primary information of 
the birth of a child is within the exclu- 
Sive knowledge of the parents and when 
that is not correctly given at the appro- 
priate time in the relevant form there is 
a deliberate omission amd a conscious 
avoidance of duty on the part of the in- 
sured. AIR 1959 Pat 102, AIR 1960 Mad 
484 and AIR 1965 Mad 357, Foll. 

(Paras 15, 16, 18) 

(B) Insurance Act (1938), Pre. — Life 
Insurance — Contract of insurance in- 


*(Against decree of 2nd Addl. Dist.: J., 
Pondicherry in O. S. No. 6 of 1969). 
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= volving married lady when not accept- 


able. (Contract Act (1872), S. 7). 

In case of life insurance when a married 
lady is involved in a contract of insurance 
it is always necessary that the policy 
should be a joint policy in the sense that 
both the husband and wife should join 
together unless otherwise exempted by 
the corporation. One peculiar feature of 
a policy in which a married lady is in- 
volved is that the Corporation does not 
accept the insurance policy if the lady 
concerned is either pregnant or if she has 
delivered a child within six months prior 
to the date of the proposal. 


l (Para 7) 
Cases Referred: Chronological Paras 
AIR 1964 Mad 357: (1964) 2 Mad LJ 212 

18, 20 
AIR 1962 SC 814 10 
AIR 1960 Mad 484 17 
AIR 1959 Pat 102 ' 16 


RAMAPRASADA RAO, J.:— The un- 
successful plaintiff in O. S. No. 6/69 on 
the file of the Second Additional District 
J udge, Pondicherry, is the appellant. A 
policy of insurance Ex. A-4 was accepted 
by the Life Insurance Corporation of 
India (hereinafter called the Corporation) 
under the following circumstances: The 
plaintiff and his wife late Ranganayagi 
took out a joint life endowment assurance 
Policy for Rs. 25,000 and paid the pre- 
mium for the first quarter and obtained 
a receipt om 31-12-1959. Ranganayagi 
however died a few ‘days later, to wit, on 
17-1-1960. On information about the 
death, the Corporation made certain in- 
vestigations and found that the policy 
has to be repudiated since certain mate- 
rial facts which the insured have to fur- 
Nish were not given and certain other re- 
presentations which were peculiarly 
within the personal knowledge of the 
Insured were incorrectly stated, The 
Corporation would also take up the posi- 
tion that Ranganayagi who was suffering 
from tuberculosis suppressed the fact and 
that she deliberately gave the informa- 
tion that she last delivered a child on 
18-5-1959, when on investigation it was 
found as seen from Exs. A-3 and A-14 
that the date of birth was 31-8-1959. As 
under the accredited policy governing the 
Corporation no policy of a woman would 
be accepted if she gave birth to a child 
within six. months prior to the date of 
proposal and also for the reason that the 
insured were not fair in giving the requi- 
site and material particulars, the Corpora- 
tion resisted the claim and sought for a 
dismissal of the suit to ‘recover the amount 
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payable under the policy, which suit was 
instituted -by the plaintiff, as the husband 
of Ranganayag. 

2. In the reply statement, the plain- 
tiff pleaded that there was no such mate- 
rial misrepresentation and the contract of 
insurance having become final and ir- 
revocable, the money was payable. He 
denied that his wife was suffering from 
tuberculosis amd reiterated that the last 
child was born to the lady only on 18-5- 
1959. On the above material pleadings, 
the following issues were framed: 

1. Has there been suppression of the 
fact in the proposal and personal state- 
ment that Renganayagi was suffering 
from tuberculosis ? Bi 

2. Has there been suppression of the 
fact that she was under treatment within 
five years prior to the date of proposal, 
and whether false statement was made 
that she was of sound health and did not 
consult doctor within five years prior to 
the proposal ? 

3. Whether she delivered a child within 
six months prior to the proposal and whe- 
ther false statement was made that the 
last delivery was only on 18-5-1959? 

4. Whether the defendant can avoid 
payment of the amount- insured on the 
above grounds ? 

5. To what relief are the plaintiff en- 

titled: ? 
The learned trial Judge found each of the 
issues against the plaintiff and dismissed 
the action. It is as against this, the pre- 
sent appeal has been filed. 

3. The learned counsel for the Appel- 
` lant persuasively contended that there is 
no adequate proof that Renganayagi was 
suffering from tuberculosis at or about 
the time when the proposal for insurance 
was made and on a careful and fair peru- 
sal of the relevant documents filed in the 
action it cannot be reasonably said that 
Renganayagi suppressed any material 
facts or gave out deliberately any mis- 
statements, so as to mislead a public body 
and gain an advantage for herself. The 
learned Coumsel for the respondent-Cor- 
poration however laid stress upon the 
fact that as it is mow proved beyond 
reasonable doubt that the certificate of 
birth, Ex, B-19 produced by the plaintiff 
related to a child born to a different 
family and as it has been established þe- 
yond doubt and not even in dispute be- 
fore us that the last child of the plaintiff 
was born on 31-8-1959, as seen from Exhi- 
bit A-3. there hes been a deliberate mis- 


statement regarding a positive fact and 
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that by itself is sufficient for the Corpora; 
tion to negative the claim. 

4. Exs. B-1, B-5, B-2, B-6 da B-3 
are all documents which are usually 
taken while the insured offers to take a 
policy of insurance, Ex. B-1 is the pro- 
posal form made by Renganayagi and B-5 
is a similar proposal for insurance made 
dy the plaintiff. It is also common ground 
that in case a house wife is preposed for 
insurance her husband also should join 
and only a joint policy would be issued te 
the insured. Obviously therefore to 
Satisfy this rule, both the husband and 
Wife made proposals for insurance under 
Exs. B-1 and B-5. Ex, B-2 is the agent’s 
confidential report regarding late Rengana- 
yagi and Ex. B-6 is that of the plaintiff. 
=x. B-3 is an important document. which 
contains various queries printed column- 
wise to which the Corporation expects 
fair, true and just answers from the 
proposers, Ex. B-8 is the Manager’s Con- 
fidential report on Mr. and Mrs. Srinivasa 
Pillai (the plaintiff), Beyond the answers 
rendered by the insured whilst filling up 
the usual and precribed forms in con- 
nection with the contract of insurance 
certain declarations or personal state- 
ments were also taken from the insured. 


Ex, B-7 is one such ‘personal statement 
made by the plaintiff. Ex. B-9 is a joint 
declaration made by both the olaintiff 
and Renganayagi. After going through 
such formalities as are required prior to 
the acceptance .of the proposal of an 
insured, the policy was accepted under 
Ex. A-4. It is singular to find in this case 
ihat the proposal emanated on December, 
27, 1959 and all the formalities were com- 
pleted by December 31, 1959. The end 
of each calendar year is always consider- 
ed to be a ‘red letter’ day’ for.an in- 
surance agent for it is that. day on which 
he should reckon and compute the quan- 
tum of business done by him for that 
vear and contemporaneously reckon his 
commissions payable on such ‘business 
done, It can therefore be fairly taken 
that this is one of those policies which 
relate to the latest half of December 1959 
which ought to have been taken at the 
behest and persuasion of the agent con- 
cerned so that the could secure increased 
business by the end of the year. 

5 Ranganayagi within 10 days there- 
after had a set back and she had to be 
admitted in the General Hospital Pondi~ 
cherry on 10-1-1960 and she died a week 
later on 17-1-1960. The plaintiff in the 
normal course made a claim under Exhi- 
bit B-11 and the course of correspondence 
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between the Corporation and the plaintiff 
under Exs. A-7, B-12, A-8, B-15, B-16 and 
B-17 shows that the plaintiff was anxious 
to push through the claim papers and get 
his claim settled on the basis of the 
insurance policy. The other relevant 
documents on one of the issues framed in 
this connection are the documents pro- 
duced by the Doctor who was examined 
in this case, They are Exs.. A-12, B-13 and 
14. The Corporation after necessary in- 
vestigation discovered that the plaintiff 
suppressed certain material facts. It was 
on that basis, as we said in the opening, 
the claim was rejected. 


6. A contract of insurance being one 
uberrima fides (utmost good faith) is a 
contract which has special features of its 
own and notwithstanding the fact that 
prima facie it is supported by considera- 
tion and has all the facts of a contract 
within the meaning of a contract under 
the Indian Contract Act, yet has certain 
peculiar advantages. and disadvantages 
depending upon the disclosure or non-dis- 
closure of material facts which form the 
foundation to create the consensus ad 
idem between the insurer and the insured. 
It is normal to expect in a contract of in- 
surance-utmost good faith, that is the in- 
sured is expected to answer various 
queries and takes upon himself the res- 
ponsibility to give true and faithful in- 
formation about himself and naturally he 
must be prompt and honest in answering 
such questions and making such dis- 
closures. Exts. B-1 to B-9 cannot be dis- 
junctively read and understood. They are 
all in the channel of one transaction, 
namely, the proposal for insurance, and 
therefore they have to be read together 
and the cumulative effect of that informa- 
tion and details contained and disclosed in 
them have to be referred to and inter- 
preted, 


> 7. In the first instance, it is the in- 
sured’s primary responsibility to answer 
the details which he or she has to com- 
pulsorily reply to besides furnishing such 
material information and true facts relat- 
ing to himself or herself. the knowledge 
of such facts being not knowm or capable 
of being known to others. Jn particular 
when a lady is involved in a contract of 
insurance it is always necessary that the 
policy should be a joint policy in the 
sense that both the husband and wife 
should join together’ unless otherwise 
exempted by the corporation. One pecu- 
liar feature of a policy in which a married 
lady is involved is that the Corporation 
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does not accept the insurance policy if 
the lady concerned is either pregnant or 
if she has delivered a child within six 
months prior to the date of the proposal. 
In the. case of pregnancy probably the 
Corporation might consider giving of an 
exception but, according to the Manual 
of Instructions given to their. agents — 
Ex. B-22, it is made clear that proposals 
for assurance on the lives of ladies after 
a child birth will be considered only six 
months after delivery. . 


Where the menstruation has not been 
re-established even after six months from 
the date of delivery, the acceptance of 
proposals in such cases will be subject to 
the one year pregnancy clause. This 
special requirement as regards assurance 
on the lives of ladies is followed up by 
an express prohibition clause which reads 
that proposals will not be entertained on 
the lives of ladies, inter alia; where six 
months have not elapsed since last con- 
finement, That the above are the ad- 
ministrative instructions which govern 
the employees of the Corporation whilst 
they exercise their functions as such are 
mot in dispute. Therefore the question is 
as to what are the relative obligations or 
duties as between an insurer and in- 
sured ? 


8. Contracts of insurance are based on the 
rocky foundation of utmost good faith. 
Such good faith is not a matter of art but 
has to be really and sincerely appreciated 
by the insured who propose their lives for 
insurance with the Corporation. It is be- 
cause of the heavy social responsibility 
involved, the Corporation have laid down 
certain norms and guidelines which, to a 
normal person, may appear to be very 
stringent. Take for instance, Exs. B-l, 
B-2, B-5, B-6 and B-3. These forms con- 
tain various types of questionnaire which 
the insured is expected to answer dili- 
gently and truly. Among other things, 
Ex, B-3 contains column 12, which is 
particularly applicable for females. In 
Cl, 12 (g) she should state the date of last 
delivery. We are now casually referring 
to these excerpts to show that the’ series 
of documents which an insured has to 
Carefully peruse and answer in the course 
of the proposal for assurance are many 
and varied and any misapolication of the 
mind resulting in. a misrepresentation of 
the disclosable fact would ultimately 
Strike at the root of the contract, 


9. Having regard to the weight- of 
such representations and the sincerity be- 
hing it we could classify such informa- 
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tion which the insured is bound to give 
under the following heads: (a) Voluntary 
information; (b) answers to questions; (c) 
submission of details which are within 
the exclusive knowledge of the insured; 
and (d) details which evolve round im- 
material particulars. In so far as volun- 
tary information is concerned, the an- 
swers to queries or even submission of 
details regarding insignificant matters the 
insured might commit a bona fide mis- 
take. If such answers or particulars do 
not strike at the foundation of the good 
faith contract, courts are very lenient to- 
wards the insured. But in a case where 
the insured gives such details which are 
exclusively within his or her knowledge 
then the question becomes somewhat 
difficult. There again the representations 
may be of two kinds that which is in- 
nocuous and that if proved to be false 
shakes the very foundation of the uber- 
Tima fides contract. 


Not all information an insured gives in 
answer to an agent or in certain circum- 
stances: volunteered by the insured which 
ultimately is bound to be not quite cor- 
rect is likely to shake such foundation of 
the contract. But all depends upon the 
facts and circumstances of each case. It 
is by now very clear that if in the infor- 
mation given either in answer to a ques- 
ition or in a declaration which the in- 
sured has to file or in the matter of fur- 
nishing of details which are within the 
sole knowledge of the insured, there is a 
departure from truth and that is dis- 
covered by the Corporation, then it would 
be very difficult for the insured to sus- 
tain the claim on a priori considerations of 
bona fide belief amd want of knowledge. 


10. The Supreme Court in Mithoolal 
v. L. I. C. of India (AIR 1962 SC 814) ob- 
served that consideration of mateiral facts 
when making a proposal for insurance by 
one having knowledge and belief of fact 
would fall under S. 17 of the Contract 
Act and the policy issued would be 
vitiated thereby. The principle appears 
to be that if a fact which materially 
influences the making or not making a 
contract or determining whether to accept 
or not to accept the risk is a material 
fact it has to be correctly stated. 


11. We have been harping upon the 
duties of the insured. There are recipro- 
cal obligations on the insurer correlative 
to the duties of the insured himself. The 
insurer cannot take undue advantage of 
incorrect representation or material fur- 
nished by. the insured which is harmless 
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or which does not strike .at the root of 
uberrima fides. 


S. 45 of the Insurance Act which orovides 
that if such a representation which is 
harmless or sometimes even harmful was 
allowed to continue and nothing happened 
to the insured for a period of two years 
from the date of acceptance of the policy, 
then the insurer cannot ordinarily rely 
upon such a wrong detail. But the posi- 
tion however which is unassailable is that 
if the insured has knowledge of a fact 
which others cannot ordinarily have, then 
he should not indulge himself in sup- 
pressio veri suggestio falsi by making a 
suggestion which is false or suppr2ssing a 
matter which is true. If deliberateness is 
writ large in the material furnished by 
the insured and if the documents disclose 
that the insured epplied his ming at the 
time when a particular detail was called 
for then the court will be justified in 
coming to a conclusion that there has 


been an avoidance of a legal or morali 


duty on the part of the insured and would 
accept the contention of the Corporation 
that the claim is not maintainable. 


12. In the instant case, a perusal of 
Ex. B-3 shows thet the insured Rengana- 
yagi at the time when she filled up the 
column 12 (g) had to think and fill it up. 
There is a scoring of a date against this 
Column and a refilling of the date 18-5- 


1959 instead. Even in Ex. B-7, which is _ 


again a personal statement given by the 
plaintiff, we find a numeral 7 over written 
over 6 in the column regarding age. 
These two documents coupled with the 
fact that they remained unexplained till 
now as the plaintiff has not chosen to get 
into the box and 2xplain, make it appear 
that both the insured {plaintiff and his 
wife) were conscious that they should 
correctly answer the query or furnish 
truthful information regarding the ques- 
tions covered in the: above column. In 
those circumstances it would appear that 
both the husband and wife made a joint 
declaration under Ex. B-9 saying that all 
the statements and replies given in the 
formal documents signed before accept- 
ance were true and they would also add 
that the said statements and answers 
shall be the basis of the contrac: of as- 


Surance between them and the Corpora-. 


tion and if any untrue averment be con- 
tained therein, the said contract shall be 
absolutely null and void. No doubt, nor- 
mally. nullity does 
mutual contract between parties if it is 
otherwise enforceable under law. But as 


Probably this was in: 
. View of the legislation when it introduced 


not arise from a. 
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we said if the above representation re- 
garding the date of birth of the last child 


to Renganayagi is wrong, as is now proved. 


to’ be a false declaration, then it has to be 
seen whether the Corporation is still liable 
to respect the claim made by the survivor 
of the insured, namely, the plaintiff. 

13. Before we consider this aspect we 
would like to state at this stage that the 
plaintiff who was throughout a shadow 
of his wife, who was the principal insured. 
in the case and who obviously assisted 
her in the filling up of the required forms, 
etc. and in completing the formalities, 
would avoid the box for reasons well- 
. known to him. It may be that he did not 
want to perjure himself or he wanted 
to avoid the box to avoid searching cross- 
examinations. Whatever may be the 
reason, he kept himself away from the 
box and no explanation has been given as 
to why he stood out of it. 


14. The learned counsel for the appel- 
lant would however say that whatever 
may be the implication in the non-exami- 
nation of the plaintiff, the corrections in 
Exs. B-3 and B-7 may be due to the fact 
that the insured were not very sure of 
the birth of the last child and as in the 
ultimate analysis the date furnished hap- 
pens to be an incorrect one, it cannot be 
said that the insured have wantonly or 
deliberately given a statement knowing it 
to be false. We are unable to agree with 
this contention, If at all anyone would 
speak to the birth of a child, it is the 
‘ mother in the first instance and the father 
secondly, The birth of a child and parti- 
cularly a few months before the proposal 
for Insurance jm this case, should be fresh 
and green in the. minds of the parents or 
at least the month in which the baby was 
born should be fresh in their minds. 
whilst it appears in this case that Ex. 
B-19, the document produced by the res- 
pondent herein. originally, was not re- 
ferable to the family of the plaintiff at 
all. Ex A-3 which is a document which 
is not in controversy, establishes that the 
child was born on 31-8-1959. 

15. Applying the principle that the 
. Proposals of ladies would not be ac- 
cepted if she last delivered a child 
within six months prior to the date of 
proposal, the Corporation—it ceuld re- 
asonably be presumed—-would not have 
accepted this proposal at all if there was 
a true disclosure of this material fact. It 
may be, as was contended, not a deliberate 
false statement, but it is certainly a sup- 
pression of a material fact. That is be- 
use the: primary information of the 
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birth of a child being within the exclusive 
knowledge of the parents and that not 
having been correctly given at the ap- 
propriate time in the relevant form it ap- 
pears to us that there has been a de- 
liberate omission and a conscious avoi- 
dance of duty on the part of the insured. 


16. In Balkrishna v. New Indian As- 
surance Co. (AIR 1959 Pat 102), a Divi- 
sion Bench of that Court for the reason 
that the family did not correctly give the 
source of her income observed : 


"If any of the statements in the pro- 
posal form or the declaration form ac- 
companying the proposal farm made by 
the assured and which have been made 
the basis of the contract are found to be 
untrue, the contract of insurance would 
be void and unenforceable in law, irres- 
pective of the question whether the 
statement, concerned is of a material 
nature or not”, 


Of course, the proposition has been very 
broadly stated by the learned Judges, But 
suffice it however to say that in the in- 
stant case there has been a suppression of 
a fact which is to the knowledge of the 
parents and no acceptable explanation 
having been given by the husband who 
is'the plaintiff in the action, it has to be 
reasonably inferred that there was a 
design or motive behind the insured in 
prevaricating in furnishing the material 
information. It is not in dispute that if 
the correct date of birth was recorded by! 
the insured the Corporation would not have 
accepted the proposal, If indeed they have 
accepted the proposal and issued a policy 
they would be the sufferers for it. But 
on the basis of the suppressed or deli- 
berate incorrect information they acted 
and, in our view, they could avoid the 
contract on the ground that under Ex. B-9 
the parties themselves vouched to the 
correctness of such statement and also 
held out that the contract could be null 
and void if any particulars in such state- 
ments were found to be incorrect. No 
doubt, the Insurance Act of 1938 was not 
applicable to the State of Pondicherry at 
the time when the policy was issued. But 
in a book—tTraite Pratique of Droit Civil 
Francais by Marcel Planiol and Georges 
metal (Volume II Page 693) Art. 21 
States: 


“Independently of ordinary cause of 
nullity, and subject to provision of 
Art. 81, the contract, of insurance is null 
fm case of reticence or intentional false 
declaration on the part of the insured...”. 
This is a undoubtedly in consonance with 
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the well laid principle which was accept- 
ed by our courts of law while applying 
the ordinary notions which revolve round 
a contract uberrima fides, 


17. In A. I. G. Insurance Co v. S. P. 
Maheshwari (AIR 1960 Mad 484), a Divisjon 
Bench of our Court quoting Corpus Juris 
Secundum adopted the following edict 
therein: “An intentional or wilful con- 
cealment or suppression of a material fact 
constitutes a fraud which will. avoid the 
policy”. 


18. m L. L C. of India v. Parva~ 
thavardhini Ammal, (1964) 2 Mad LJ ‘212: 
(AIR 1965 Mad 357), the learned Judges 
ruled out the application of caveat em- 
ptor to uberrima fides contracts and ‘said 
that non-disclosure of material facts would: 
go to the root—it being regarded as fatal 
to the validity of the contract. In the in- 
stant case, therefore, we are bound to 
conclude that Renganayagi, as the pri- 
mary insured and the plaintiff, who was 
running the race along with her, delibe- 
rately gave the incorrect information re- 
garding the date of birth of the last child 
and that information obviously goes to the 
root of the matter-asit isthe avowed policy 
of the Corporation that no policy on the 
life of a female is accepted if she has de- 
livered a child within six months -prior 
to the date of the proposal. This is 
enough to dispose of the appeal. But the 
learned counsel for the appellant referr- 
ed to the facts revolving on the other 
issue also. 


19. We may at once state that . the 
Corporation has not established beyond 
doubt that the lady was suffering from 
tuberculosis. on the date when she was 
admitted into the Hospital, P. W. 1, who 
is the family doctor to the plaintiff, would 
swear that Renganayagi was not suffering 
from tuberculosis and that if he had any 
doubt that either before or after delivery 
she was suffering from tuberculosis he 
would have referred to a T. B. Specialist. 
He would also say that vomiting of blood 
might suddenly occur due to peptic ulcer. 
D. W. 1, is the only doctor examined on 
the side of the defendants and he is not 
a specialist in T. B. He was not in charge 
of the T. B. ward in the hospital in which 
Renganayagi was admitted. He was of 
course attending on her but not regularly 
for all the seven days in which she was 
in the Hospital. He should concede that 
Dr. Paviot was T. B. Specialist in the 
Hospital and he did not-ask Dr. Paviot to 
give a report as to whether Renganayagi 
was suffering from tuberculosis. 
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He would say that mantouxtest was one 
of the positive tests. to show wether a 
not 
but he was not sure whether such a test 
was done’ on Renganayagi. He would 
only say that he issued the certificate— 
Ex. B-14 and that he meant that the 
patient was suffering from tuberculosis of 
the lungs because he saw blood coming 
out of her mouth. The certificate of 
treatment has not been produced. except- 
ing Ex. B-13 which is a report from 
which he would speculate in the witness 


box about the disease which inflicted - 


Rengenayagi. From the mature of the 
evidence given by the General Practi- 
tioner, as he is not as expert, who 
would not even take an X-ray to find out 
there was tuberculosis of the lung, ‘we are 
unable to place reliance on his testimony 
to hold that Ranganayaki was suffering 
from tuberculosis, It is unnecessary to go 
into the question any more. We express 
Our dissent on the finding of the lower 
court on this issue. 

20. The plaintiff has suffered enough. 
He is losing the appeal as well. We have 
already said that the Corporaticn should 
not only do justice but appear to do it 
As pointed out by the learned Judges in 


L. I. C. of India v. Parvathavardhiniam- - 


mal, 1964-2 Mad LJ 212: (AIR 1965 Mad 
357) Life Insurance Corporation saould not 
put up a fight on the pattern of ordinary 
litigant. We have already referred to 
normal state of affairs which has been re- 
ferred to by other High Courts also 
their judgments about the awakening in 
a zealous agent to bring about a contract 
of insurance by persuasion and by his 
ability and that too in record time with- 
out giving full opportunity to the insured 
to think and give out the particulars. 
21. The appeal is therefore dismissed 
but there’ will be no order as to costs im 
this appeal and the decree as to costs in 
the trial court, in the peculiar circum~ 
stances of the case, is set aside. 
Appeal dismisse 
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(A) Constitution of India, Art. 359 (1) 
— Presidential order under — Bar crect- 
ed by Art. 359 (1) applies not only to writ 
preceedings under Art. 32 or Art. 226 but 
also to all proceedings imcluding those 
undey Criminal P. C. 


Hence if the legality of the detention 
order is challenged on the ground of vio- 
lation of fundamental righis during tne 
subsistence of 
under Art. 359 (1) suspending the e1- 
forcement cf Fundamental Rights, such a 
challenge cannot be entertained by any 
court in any proceeding. 1976 Cri LJ 945 
(SC) Ref, to. (Para 5) 


(B) Constitution of India, Art. 359 (1) 
— Presidential order D/- 16-11-1974 — 
Whether operates as a blanket ban on 
Courts going Into validity of detention 
orders — Petition under Criminal P. C. 
challenging validity of proclamation under 
S. 82 (1) — Maintainable (Criminal P. C. 
(1974), Ss. 82 (1), 397, 401 and 482). 


Art. 359 (1) and the Presidential Order 
thereunder merely suspend the right of 
a person to move any court for redress 
against the unlawful action of the exec.- 
tive, if his claim involves enforcement sf 
any of the fundamental rights specifiad 
in the Presidential Order. In determin- 
ing the question as to whether a pari- 
cular proceeding falls within the mischief 
of the Presidential Order or not, what is 
to be examined is not so much the form 
which the proceedings has taken or tne 
words in which the relief is claimed as 
the substance of the matter. If any legal 
right conferred on a person by legisla- 
tion other than the fundamental right 
referred to in the Presidential Order is 
sought to be enforced in a court of law, 
it would not be within the inhibition of a 
‘Presidential Order issued under Art, 339 
(i). 4976 Cri LJ 945 (SC) Rel. on. 

(Paras 6, 7) 

Hence petitions under Ss, 397, 401 and 
482 Criminal P. C. challenging the vaii- 
dity of certain proclamations under S. 32 
(1) of the Code read with S. 7 (1) (e) of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activitias 
Act, 1974 on the ground that the deten- 
tion orders under S. 3 of the latter Ast 
being illegal there is no basis for the 
issuance of the proclamations in question 
are maintainable. The reason is that the 
petitioners merely seek to enforce their 
right to property challenging the action 
of the authorities under S. 82 (1) and that 
cannot be held barred by the Presidential 
Order. (Para 7) 
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(C) Constitution of India, Art. 245 — 
Power of Central legislature to pass laws 
having extra-territorial operation — Words 
‘extra-territorial operation? — Mean- 
ing of — Law having extra-territorial 
operation not invalid merely because of 
incapability of its enforcement outside 
territories of India. 

It ig well established that the power 
of the Parliament to make a law in rela- 
tion to the topic entrusted to it is plenary, 
that a law passed by the Parliament under 
Art, 245 cannot be invalidated merely on 
the ground it has extra-territorial opera- 
tion and that such a law cannot be ques- 
tioned on the ground that it may not be 
found capable of enforcement outside its 
territories. So long as the Parliament is 
supreme and plenary, inadequacy of en- 
forcement machinery cannot hamper its 
legislative freedom. Even if the law as 
made by the Parliament is ineffective in 
respect of persons and things outside 
India, it has to be enforced by the courts 
in India as if it is fully effective within- 
its territory. To whal extent, if at all, 
it will receive recognition in courts .or 
Tribunals of foreign countries have to 
depend upon different considerations. 
That circumstance is not one in which the 
courts or tribunals in India are interest- 
ed or concerned. AIR 1946 PC 180 Rel. 
on. (Para 10) 

The words ‘extra-territorial operation’ 
are used normally in two different senses 
as connoting firstly laws in respect of 
acts and events which take place inside 
the State but have operation outside and 
secondly laws with reference to the Na- 
tionals of a State in respect cf their acts 
outside. In its former sense the laws are 
Strictly speaking intra-territorial though 
loosely termed as extra-territorial under 
Art. 245 (1) which is clearly within the 
competence of the Parliament. There- 
fore, merely because the law enacted by 
the Parliament has extra-territorial con- 
sequences, it cannot be invalidated as has 
been set out in Art. 245 (2) of the Con- 
stitution. (Para 11) 

(D) International Law — Protective 
jurisdiction of State over foreigners — 
Nature and extent of. 


Though International Law does not 
directly deal with the case of nationals 
of one country acting in thaat country to 
the prejudice of the security and integrity 
of another country, it definitely recognises 
the protective jurisdiction of one State to 
dea! with foreign nationals acting in their 
country against its security and integrity. 

(Para 14) 
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Therefore, it should be taken to be the 
basic right of any State to protect itself 
from such prejudicial acts done by 
foreigners outside the State by dealing 
with them in any manner they like. I 
may be that any action taken by the 
State against a foreigner sometimes is 
ineffective so long as the foreigner is out- 
side its territory. But merely on that 
ground, the action taken cannot be said 
to be invalid as the jurisdiction of the 
State to take action against a foreigner 
mainly depends upon its competency and 
not upon its effective execution. The 


jurisdiction to pass an order is different 


from the power to execute or effectuate 
that order. The fact that the foreigner 
cannot be proceeded against by a State 
so long as he is outside its limits is not 
a ground to deny the State its power to 
exercise jurisdiction over foreigners in- 


voking the protective principles. 1973 
Cri LJ 1801 (SC) Rel. on. (Para’ 12) 


(E) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (1974), Ss. 3 and 6 — Order of de- 
tention under S. 3 passed by State Gov- 
ernment against person outside India — 
Order is valid irrespective of whether 
such person is a national or a foreigner. 


(General Clauses Act (1897), S. 2- (23) — . 


Government meang Central as well as 
State Government). 

The question of applicability of the Act 
to the citizens or foreign nationals out- 
side India has to be considered with re~ 
ference: to the object of the legislation 
which is to preserve the national, economy 
and the security of the country. S. 1 (2) 
extending the Act to the whole of India 
cannot throw light on the question of the 
operation of the provisions of the Act on 
persons outside India. That question has 
to be decided only with reference to 8. 3. 
Section 3 is clearly applicable to any per- 
son including a foreigner who is acting 
in any manner prejudicial to the conser- 
vation or augmentation of foreign ex- 
change, by his smuggling activities. Sec- 
tion 6 clearly shows that the authority 
passing the order of detention under S. 3 
can pass a detention order in respect of 
a person outside its limits and the place 
of detention cen also be outside such 
limits. (Para 16) 


Section 6 is intended to confer on all 
the detaining authorities referred to in 
S. 3, the power to pass orders of deten- 
tion in relation to person outside the 
country. S. 6 uses the expression ‘“oul- 
side the limits of the territorial jurisdic- 
tion of the Government or the Officer 
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making the order of detention.” The 
word “Government” in S. 6 as defined 
under S, 2 (23) General Clauses Act means 
both Central as well as State Govern- 
ment. Apart from this, the other provi- 
sions of the Act clearly indicate that 
wherever the Legislature wanted to dis- 
tinguish the Central Government from the 
State Government it uses the words Cen- 
tral Government and“ State Government. 
Section 6 will enable the State Govern- 
ment as well as the Officers empowered 
by the State Government or the Central 
Government to pass an order of detention 
in respect of persons outside their juris- 
dictional limits. If S. 6 has such an ope~ 
ration in relation to the State Government 
as well as the officers empowered to pass 
the detention orders under S. 3, there is 
no reason why the Central Government 
alone should be deprived of ths power 
to pass detention orders in relation io 
persons outside its. territorial limits. 
There is, therefore, no escape from the 
conclusion that S. 6 confers powers on 
all the detaining authorities referred to 
in S. 3 to pass orders of detention 
in relation to all persons outside the 
territorial limits of India. ILR (1956) 
Bom 715 Rel. on. (1950) 51 Cri LJ 1342 
(All), (1951) 52 Cri LJ 62 (Bom) and 
(1951) 52 Cri LJ 294 (Mad) Dist. 
(Para 19) 

S. 3 specifically refers to a foreigner 
also as coming within the scopa of- the 
provisions of the Act, and S. 3 read with 
S. 6 will definitely confer on the detain- 
ing authority the power to pass a deten- 
tion order in respect of foreigrerg also. 
Therefore, the detention orders passed in 
these cases are valid. (Para 20) 

(Œ) Criminal P. C. (1974), S. 82 (1) — 
‘Abscond’? — Meaning of — Person lea- 
ving India before order of detention was 
passed but continuing to be abroad with 
a view to avoid warrant of arrest is ąa 
person absconding. 


The primary meaning of the word 
‘abscond’ is to. hide and when a person is 
hiding from his place of residerce, he is 
said to abscond. A person may hide 
even in his place of residence or away 
from it and in either case he would be 
absconding when he hides himself. In 
Chambers’s Twentieth Century Dictionary, 
the word ‘abscond’ has been defined as 
to hide or to quit the country in order 
to escape a legal process. Therefore, if a 
person, before the legal process could be 
issued somehow or other comes to know 
of the issue of such a process or antici- 
pates the issue of the process and quits 
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the country he can be said to heve 
absconded. (Para 22) 

Even though the petitioners have ləft 
India before the passing of the detention 
orders, if they continue to remain out- 
side India with a view to defeat or delay 
the execution of the detention orders, 
they have to be taken to be absconding 
persons , The petitioners having failed to 
discharge the onus that lay upon them to 
prove to the contrary, they must be 
taken to be persons absconding or em- 
cealing themselves with a view to evede 
the warrant of arrest. (1947) 48 Cri LJ 
624 (Lah) Rel. on. (Para 23) 

(G) Conservation of Foreign Excharge 
and Prevention of Smuggling Activities 
Act (1974), S. 7 (1) — Criminal P. C. 
(1974), S. 82 — ‘Reason to believe’ — 
Meaning of — Words contemplate stb- 
jective satisfaction on basis of materials 
before the authority making the procla- 
mation. 


The expression ‘reason to believe 
occurring in S. 7 of the COFEPOSA Act 
and in 8. 82 of the Code seems to stug- 
gest that the appropriate Government 
acling under S5, 7 of the Act and the 
Metropolitan Magistrates acting uncer 
S, 82 of the Code must be subjectively 
satisfied that the person against whom a 
detention order has been passed has abs- 
conded or has concealed himself on the 
materials before them as the above statu- 
tory provisions do not set out any cci- 
teria on the basis of which the conchu- 
sion that the person sought to be detain- 
ed hag absconded or concealed himself 
should be arrived at. Therefore, to 
invoke the power under. either of te 
provision the concerned authority can, >n 
the basis of the materials before it, foom 
an opinion that the person sought to pe 
detained has absconded or conceal2d 
himself and it is not necessary that it 
must actually be shown that the person 
has in fact absconded before invoking tne 
power thereunder. The fact that not- 
withstanding the knowledge of the deten- 
tion orders the petitioners continued to 
remain abroad is sufficient to form toe 
basis for the reason to believe that thy 
continue to live abroad with a view lo 
defeat or delay the enforcement of tne 
order of detention, 

(H) Criminal P. C. (1974), Ss. 82 and 
387 —. Revisional jurisdiction of Hizh 
Court is discretionary — Proclamation 


-under S. 82 by Magistrate on basis of 


satisfaction of State Government under 
S. 7 (1) (a) COFEPOSA Act, 1974 — Ho 
interference. 
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The revisional jurisdiction of the High 
Court under S. 397 of the Cr, P. C., being 
discretionary the High Court is not bound 
to entertain the revisions merely on the 
ground that the court acting under S. 82 
has proceeded on the basis of the satis- 
faction of the State Government under 
S. 7 (1). without an independent enquiry. 
When there are materials from which 
one could enterfain a reasonable belief 
that the petitioners have absconded or 
concealed themselves with a view to avoid 
or evade the orders of detention, then, 
notwithstanding the fact that the Court 
below acting under S. 82 did not conduct 
an independent enquiry before entertain- 
ing’a reasonable belief, the orders of pro- 
clamation challenged in these revisions 
need not be interfered with. 

(Para 25) 
Cases Referred: Chronological Paras 


AIR 1977 SC 183: (1977) 1 SCWR 62 24 
1976 Cri LJ 945: AIR 1976 SC 1207 


1, 4, 5, 6, 7 
1973 Cri LJ 1801: AIR 1973 SC 2667 13 
AIR 1967 SC 295 24 


1966 Cri LJ 608: AIR 1966 SC 740 4 
1964 (1) Cri LJ 132: AIR 1964 SC 173 4 
1964 (1) Cri LJ 269: AIR 1964 SC 381 4 
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(1951) 52 Cri LJ 62: AIR 1951 Bom 
- 161 9, 18 
(1951) 52 Cri LJ 294: (1951) 1 Mad LJ 
174: AIR 1951 Mad 588 9, 18 
(1950) 51 Cri LJ 1342: ATR 1950 All 
500 9, 18 
(1947) 48 Cri LJ 624: AIR 1948 Lah 
151 23 
AIR 1946 PC 180 10 
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54 


S. Govind Swaminathan for A. C. Mu- 
thanna and T. Subramaniam, S5, Abdul 
Wahab, for Petitioners. The Advocate 
General assisted by the Public Prosecutor 
for the State, Habibullah Badsha, for 
Respondent. 


RAMANUJAM, J.:-— In cise petitions — 
the validity of cerain proclamations issu- 
ed by the Chief Metropolitan Magistrate, 
Madras, under S. 82 (1) of the Criminal 
Procedure Code read with S. 7 (1) (c) of 
the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974, on 16-1-1975, is challenged 
mainly on the ground that the detention 
orders passed against the petitioners by 
the State Government under S. 3 of the 
latter Act which formed the basis for the 
said impugned proclamations are invalid. 
These petitions originally came up for 
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hearing before Krishnaswamy Reddy, J., 
who, after hearing the arguments for 
some time referred them to a Division 
Bench, as he felt that the petitions in- 
volve constitutional points of considerable 
public importance. These petitions were 
then heard by a Division Bench consist- 
ing of Paul and Varadarajan, JJ...On ac- 
Count of a difference of opinion between 
them, they were posted before Natarajan 
J. as per S. 392 Cri. P. C. Before him 
it was urged by the State for the first 
time, that the above petitions which in- 
directly challenge the validity of the de- 
tention orders passed against the peti- 
tioners cannot be maintained in view of 
the decision of the Supreme Court in 
A. D, M. Jabalpur v. S. Shukla, AIR 1976 
SC 1207: (1976 Cri LJ 945). The learn- 
ed Judge felt that the said question 
deserves consideration by a Full Bench 
He, therefore, referred all the petitions to 
a Full Bench, and accordingly they have 
come before us. 


2. K. T. M. S. Abdul Khader, the peti- 
tioner in Crl: M. P. 445 of 1975, A. M. 
Ahmed Yaseen, the petitioner in Crl. M. 
P. 449 of 1975 and B. S. A. Rahman the 
petitioner in Cri. M. P. 446 of 1975, are 
alleged to have been smuggling or dealing 
with smuggled goods. This led the State 
Government to reasonably apprehend 
that unless they are detained forthwith, 


they will continue to indulge in similar 


activities which may prove a hazard to 
the safety and security of the country. 
Hence detention orders were originally 
passed against each of the petitioners under 
5. 3 (1) (c) of the Maintenance of Internal 
security (Amendment) Ordinance 1974. 
As the petitioners in each of these peti- 
tions left the country even before tha 
passing of the detention orders and con- 
tinued to live abroad, the warrant of arrest 
against them could not be executed, 
Therefore, on a report made by the State 
Government, the Chief Metropolitan Ma- 
pistrate, Madras, issued proclamations 
under S. 82 (1) Crl. P. C., hereinafter 
referred to as the Code, on 2-12-1974. In 
the meanwhile the Conservation of Fo- 
reign Exchange and Prevention of Smug- 
fling Activities Act 1974, hereinafter 
referred to as the Act, came into force 
and fresh orders of detention under the 
Said Act were passed against each of the 
petitioners on 19-12-1974. As before, the 
warrants of arrest following the detention 
orders could not be executed due to the 
` continued absence of the petitioners 
abroad, and, therefore, at the instance of 
the State Government, the Chief Metrc- 
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politan Magistrate, Madras, had issued 
fresh proclamation under S. 7 (1) (c) of 
the Act, read with S. 82 (1) of the Code 
on 16-1-1975. - 

3. Before .the Division Bench, the 
principal point urged by the pevitioners 
was that as the Act has no extra-terri- 
torial application, the State Government 
has no power under the Act zo pass 
orders of detention against persons who 
at the time when the orders were made, 
were not within India but were outside 
its territorial limits, that the orders of 
detention passed against them being ille- 
gal, the State was not entitled tc invoke 
S. 7 (1) (c) of the Act, and S. 82 (1) of 
the Code for issuing the proclametions in 
question to compel their attendance in 
court and, that therefore, the impugned 
proclamations are liable to be quashed. 
Paul,- J. rejected the said contention 
holding— 

“There is nothing in the provisions of 
the Act which would invalidate a deten- 
tion order passed in respect of a person 
who is an Indian citizen and who is a 
resident of India and owes allegiance io 
the Indian Government, merely because 
that person was at the time of the passing 
of the order, not within the en 
jurisdiction of India.” 

Varadarajan, J. ‘took a different view and 
held that— 

“On a strict construction of the provi- 
sions of the Act it must be hele that it 
has not been made applicable to the citi- 
zens of India outside India.” 

It was on account of this difference of 
opinion the petitions were posted before 
a third Judge, Natarajan J. Thus the 
substantial question for consideration þe- 
fore us is as to whether the detention 
orders under S. 3 of the Act could be 
passed: in respect of persons outside India. 
As already stated, Paul J. has held that 
detention orders can be passed against 
any person outside India provided he is 
an Indian citizen while Varadarajan J. 
is of the view that detention orders can- 
not be made in respect of persons outside 
India even if they are Indian citizens. 
Since one of the petitioners before us is a 
foreign citizen, we have to necessarily 
deal with the validity of the Ccetention 
orders passed against Indian citizens as 
also foreign Nationals who were outside 
India at the time when they were. passed. 

4. Before dealing with the abave main 
question, we have to consider the preli- 
minary objection raised by the learned 
Advocate General that these petitions 
which indirectly attack the validity of the 
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detention orders cannot be maintained in 
view of the decision of the Supreme Cort 
in A. D. M. Jabalour v. B. Shukla, AIR 
1976 SC 1207: (1976 Cri LJ 945). In che 
Said decision of the Supreme Court, it 
has been held by a majority that— 

‘In view of the Presidential Order 

dated 27th June 1975, no person hag eny 
locus standi to move any writ petitcon 
under Art. 226 before a High Court Zor 
habeas corpus or any other writ or order 
or direction to challenge the legality of 
an order of detention on the ground that 
the order is not under or in compliar:ce 
with the Act or is illegal or is vitiated 
by mala fides, factual or legal or is based 
on extraneous considerations.” 
The contention advanced by the learred 
Advocate General on the basis of fhe 
above decision is that it is not open to 
the petitioners to attack the orders of 
detention passed against them in aay 
legal proceedings, that the observations of 
the Supreme Court extracted above apply 
not only to the proceedings under Art. £26 
of the Constitution but to all proceedirgs 
including the proceedings initiated uncer 
the Code and that the decisions of the 
Supreme Court in Mohan Chowdhury v. 
Chief Commr., Union Territory of Tzi- 
pura AIR 1964 SC 173: (1964 (1) Cri LJ 
132}, Makhan Singh v. State of Punjab, 
ATR 1964 SC 381: (1964 (1) Cri LJ 269), 
and Dr. Ram Manohar Lohia v. State of 
Bihar, AIR 1966 SC 740: (1966 Cri LJ 
608), have clearly laid down that tne 
words “all proceedings pending in any 
court” occurring in Art. 359 (1) of the 
Constitution refer to all legal proceedirgs 
pending in any court. He also contends 
that the Presidential Order operates as 
a blanket ban on any and every judic-al 
inquisition into the authority of the ġe- 
tention orders. 

5. On a due consideration of the views 
expressed by their Lordships of the Su- 
preme Court in Shukla’s case, we are in- 
clined to take the view that, if the lega- 
lity of the detention order is challenged 
on the ground of violation of fundamenial 
rights during the subsistence of the Pre- 
sidential Order under Art. 359 (1) sus- 
pending the enforcament of Fundamen-al 
Rights, such a challenge cannot be enter- 
tained by any court in any proceeding. 
In Shukla’s case AIR 1976 SC 1207: (1976 
Cri LJ 945), the Supreme Court held tkat 
the bar created by Art. 359 (1) applies to 
. petitions for the enforcement of funca- 
mental rights mentioned in the Presiden- 
tial Order either by way of an applica- 
tion under Art. 32 or by way of any 
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application under Art. 226, as is clear from 
the following observations :— 

“A person can enforce fundamental 
rights in this court under Art. 32, as well 
as in the High Courts under Art, 226. It 
is idle to suggest that the object of Art. 
359 (1) is that the right tc move this 
court only is barred and not the right to 
move any High Court. Art. 226 does not 
provide a guaranteed fundamental right 
like Art. 32. This guaranteed fundamen- 
tal right under Art. 32 itself may be 
suspended by a Presidential Order under 
Art. 359 (1).” ~ 


We are not in a position to agree with: 
Mr. Govind Swaminathan appearing for 
the petitioners that the ratio in Shukla’s. 
case would apply only to proceedings 
under Art. 32 or 226 and not to proceed-} 
ings under the Code. The ban under Art. 
359 (1) will have to apply to all proceed- 
ings in any court as otherwise the purpose 
and object of the Presidential Order will: 
be nullified by parties having resort to 
any legal proceedings other than the writ; 
proceedings under Art. 32 or under Art. 
226. If the contention of Mr. Govind 
Swaminathan that Art. 359 will apply 
only to writ proceedings under Arts. 32 
and 226 of the Constitution is accepted, 
it will lead to a curious and absurd result, 
in that courts other than the High Courts 
and the Supreme Court, will be able to 
enforce fundamental rights in any legal 
proceedings while the higher courts like 
the High Courts and the Supreme Court 
will be powerless io enforce fundamental 
rights either directiy or by way of appeal 
or revision from the lower courts. Fur- 
ther, the expression ‘all proceedings pen- 
ding in any court’ occurring in Art, 359 
may not allow any other interpretation 
than the one given above. Therefore, we 
have to proceed on the basis that it is 
not open to the petitioners to seek to en- 
force their personal freedom by challeng- 
ing the validity of the detention orders 
on the ground that they violate their 
fundamental rights. 

6. This leads to the next contention 
of the State that the Presidential Order 
operates as a blanket ban on courts going 
into the validity of detention orders. In 
these cases, the petitioners do not seek to 
enforce their personal freedom by ques- 
tioning the detention orders passed against 
them. They only seek to quash the pro- 
clamation orders issued under S. 7 (1) of 
the Act read with S. 82 (1) of the Code, 
on the ground that the detention orders 
being illegal, there is no basis for the 
issuance of the proclamations in question. 
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Mr. Govind Swaminathan contends thai 
so long as the petitioners do not seek to 
-@nforce their personal liberty, they can 
attack the validity of the proclamations 
issued by the Chief Metropolitan Magis- 
trate under S. 82 (1) of the Code on the 
basis of the detention orders and that 
Such a challenge is not barred by the 
Presidential Order. The stand taken by 
the State is that even though the relief 
claimed by the petitioners related to the 
proclamations issued under S. 82 (1) 
affecting their rights to property, that 
relief cannot be.granted by the court.un- 
less the detention orders are declared in- 
valid, that for the purpose of granting the 
relief to the petitioners the court has to 
necessarily go into the question as to the 
- validity of the detention orders, and that, 
therefore, the petitioners. who are prohi- 
bited from canvassing the validity of the 
detention order in a petition for the en- 
forcement of their fundamental right of 
- personal freedom cannot indirectly or 
collaterally attack the detention order in 
these proceedings. It is said that what 
the court is prohibited from doing direct- 
ly cannot be done indirectly or collate- 
rally. According to the learned Advocate 
General, on a proper interpretation of 
Art. 359 (1) and the Presidential Order 
issued thereunder and the decision in 
Shukla’s case, AIR 1976 SC 1207: (1975 
Cri LJ 945), even an indirect or collateral 
attack on the detention order is not pos- 
sible in any court of law. We are not 
in a position to accept the above submis- 
sion of the learned Advocate General. 
Art. 359 (1) which is the basis of the 
Presidential Order is as follows— 


“Where a Proclamation of Emergency is 
‘in operation, the President may by order 
declare that the right to move any court 
for the enforcement of such of the rights 
conferred by Part III as may be men- 
tioned in the order and all proceedings 
pending in any court for the enforcement 
of the rights so mentioned shall remain 
suspended for the period during which 
the Proclamation is in force or for such 
shorter period as may be specified in the 
order.” 


A close reading of the said Article indi- 
cates that any Presidential Order there- 
under can suspend the enforcement of 
the rights conferred by Part II of the 
Constitution while a Proclamation of 
Emergency is in operation and that after 
such a Presidential Order no person can 
move any court for the énforcement of 
such of the rights conferred by Part [II 
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as are mentioned in that order. There- 
fore, when a proceeding is filed to enforce 
certain rights as against the Government 
while a Proclamation of Emergency is in 
operation, the first and foremost thing is 
to see whether the right claimed is one 
referred to in the Presidential Order and 
whether it is the kind of right conferred 
by Part IIT. The Presidential Order dated 
16-11-1974 with which we are now con- 
cerned, refers to the rights conferred by 
Arts. 14 and 21 of the Constitution. Art. 
21 confers rights to life and personal 
liberty. Therefore the said Presidential 
Order will extend to the suspension of 
the right to move any court for the en- 
forcement of right to life and personal 
liberty. The petitioners, therefore, can- 
not approach any court seeking to enforce 
their fundamental right under Art, 21 to 
personal liberty by questioning the deten- 
tion order. In these cases, the relief 
claimed by the petitioners does not relate 
to their personal liberty under Art. 21, 
but relates to their rights to property 
which is sought: to be proceeded against 
as a result of the proclamations issued by 
the Chief Metropolitan Magistrate under 
S. 82 (1) of the Code. It is true, the 
reliefs claimed by the petitioners are based 
on the alleged invalidity of the detention 
order, and it cannot be granted unless 
the detention orders are found invalid. 
But so long as the petitioners do not seek 
to enforce their right to personal liberty 
which alone is prohibited by the Presi- 
dential Order, they. are entitled to sustain 
these petitions. As has been pointed out 
by the Supreme Court in Shukla’s case 
AIR 1976 SC 1207: (1976 Cri LJ 945), in 
determining the question as to whether a 
particular proceeding falls within the 
mischief of the Presidential Order or not, 
what is to be examined is not so much 
the form which the proceedings have taken 
or the words in which the relief is claim- 
ed as the substance of the matter. 


7. In these cases the question is whe- 
ther the petitioners’ properties could be 
proceeded against in pursuance of the 
proclamation issued under S. 82 (1) of tha 
Code. According to the petitioners, the 
detention orders being extra-territorial in 
operation, they are bad and as such the 
proclamations under S. 82 (1) of the Code 
which are based on such detention orders 
are also invalid. Though in dealing with 
the question as to the validity of the 
proclamation orders, the Court has to 
necessarily go into the question whether 
the detention orders are invalid because 
of their extra-territorial operation, the 
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court in doing so is not enforcing the 
petitioners’ right to personal liberty which 
alone is prohibited by the Presidential 
Order. The decision of the Supreme 
Court in Shukla’s case, AIR 1976 SC 
1207: (1976 Cri LJ 945), considers speci- 
fically such a situation and holds that the 
court’s power to deal with the other 
claims put forward by the detenus apart 
from the claim for personal liberty is 
not taken away by the Presidential Order. 
In paragraphs 551 and 552 of the Judg- 
ment the Supreme Court has pointed 
Out 

“Paragraph 551: Art. 359 clause (1) 
and the Presidential Order issued under 
it do not have the effect of. making un- 
lawful actions of the executive lawful. 


There can be no doubt that the execu- . 


tive is bound to act in accordance with 
law and cannot flout the command of 
law. The executive cannot also act to the 
detriment of a person without authority 
of law or except in accordance with law. 
If the executive takes any action which 
is not supported by law or is contrary 
to law, its action would be unlawful. 
This unlawful characteristic of the action 
is not obliterated by the Presidential 
Order issued under Art. 359 clause (1). 
Art. 359 clause (1) and the Presidential 
Order issued under it do not give any 
power to the executive to alter or sus- 
pend or flout the law nor do they enlarge 
the power of the executive so as to per- 
mit it to go beyond what ig sanctioned by 
law. They merely suspend the right of a 
person fo move any court for redress 
against the unlawful action of the execu- 
tive, if his claim involves enforcement of 
any of the fundamental rights specified in 
the Presidential Order......... 


Paragraph 552: It will be clear from 
what is stated above that whilst a Presi- 
dential Order issued under Art. 359 
clause (1) is in operation, the rule of law 
is not obliterated and it continues to 
operate in all its vigour. The executive 
is bound to observe and obey the law 
and it cannot ignore or disregard it. If 
the executive commits a breach of the 
law, its action would be unlawful, but 
merely the remedy would be temporarily 
barred where it involved enforcement of 
any of the fundamental rights specified 
fin the Presidential Order. 
be obvious if we consider what would be 
the position under the criminal law. If 
the executive detains a person contrary 
to law or shoots him dead without justify- 
ing circumstances, it would clearly be 
an offence of wrangful confinement in 
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one case and murder in the other, puni- 
Shable under the relevant provisions of 
the Indian Penal Code, unless the case 
falls within the protective mantle of 
S. 76 or 79 and the officer who is respon- 
sible for the offence would be liable to 
be prosecuted if there is no procedural 
bar built by the Cr. P. C., against tbe 
initiation of such prosecution. The Pre- 
sidential Order suspending the enforce- 
ment of Art. 21 would not bar such a 
prosecution and the remedy under the 
I. P. C., would be very much available. 
The offence of wrongful confinement or 
murder is an offence against the society 
and any one can set the criminal law in 
motion for punishment of the offender. 
When a person takes proceedings under 
the Cr. P, C, in connection with the 
Offence of wrongful confinement or mur- 
der or launches a prosecution for such 
effence, he cannot be said to be enforcing 
the fundamental right of the detenu or 
the murdered man under Art. 21 so as 
to attract the inhibition of the Presidential 
Order.” 


It will be clear from the passages extract- 
ed above that if any legal right conferred 
on a person by legislation other than the 
fundamental right is sought to be enfor- 
ced in a court of law, it would not be 
within the inhibition of a Presidential 
Order issued under Art. 359 (1). As 
already stated, the petitioners seek to en- 
ferce their right to property challenging 
the action taken by the authorities under 
S. 82 (1) of the Code and that cannot be 
held to be barred by the Presidential 
Order. Hence the preliminary objection 
raised by the learned Advocate General 
that the above petitions are not maintain- 
able cannot be accepted. 


8. Then we proceed to consider on me- 
rity the petitioners’ contentions as regards 
the validity of the proclamations issued 
by the Chief Metropolitan Magistrate. 
Mr. Govind Swaminathan, learned counsel 
for the petitioners, submits (1) the orders 
of proclamation issued under S, 82 (1) of 
the Code are based on the detention 
orders and that as detention orders them- 
selves are bad in view of their extra- 
territorial operation, the proclamations 
have also to be taken to be invalid and 
inoperative, (2) even if the detention 
orders are taken to be valid notwithstand- 
ing their extra-territorial operation, the 
petitioners cannot be said tc have abscond- 
ed or concealed themselves so as to bring 
into operation S. 82 (1) of the Code and 
(3) there are no materials from which a 
reasonable belief could be entertained 
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that the petitioners are avoiding arrest 
under the detention orders, 


9. As regards the first contention, the 
learned counsel for the petitioners refers 
to the various provisions of the Act and 
submits that none of the provisions of 
the Act would enable the issue of'a de- 
tention order to be operative in respect 
of a person residing abroad. He refers 
to S. 1 (2) of the Act and states that the 
Act can have operation only within India. 
He also refers to Ss. 3 and 4 and says 
that the Act being applicable only to the 
territory of India any detention order 
passed under S. 3 and the execution of 
the same under S. 4 can only be in res- 
pect of a person residing within its terri- 
tory. Though 5. 6 makes the detention 
orders valid and operative even if the 
person sought to be detained or place of 
his detention is outside the territorial 
jurisdiction of the Government or the 
officer who issues the order of detention, 
the learned counsel would submit that the 
said section is intended to cover orders 
of detention passed by the State Govern- 
ment or other officers in respect of per- 
sons outside their territorial jurisdiction 
and that the section does not contem- 
plate an order of detention being passed 
by any authority under the provisions of 
‘the Act to- be operative in respect of a 
person residing abroad. According to the 
learned counsel S. 6 came to be intro- 
duced in the Act only with a view: to get 
over certain earlier decisions in Ram 
Nagina Rai v. Dt. Magistrate, ATR 1950 
All 500: (51 Cri LJ 1342), In re S. V. 
Ghate AIR 1951 Bom 161 and Mohan 
Kumaramangalam In re, 1951-1 Mad LJ 
174: (52 Cri LJ 294), wherein certain 
authorities functioning under S. 3 of the 
Freventive Detention Act, 1950, were held 
incompetent to issue detention orderg in 
respect of persons residing outside the 
limits of their jurisdiction and, therefore, 
the said sections cannot be taken to con- 
fer the power on any of the detaining 
authorities to pass a detention order in 
respect of a person residing abroad. The 
question therefcre is whetha S. 6 which 
clearly says that detention orders cannot 
be invalidated or made inoperative mere~ 
ly because a person sought to be detain~ 


ed or the place of detention of such per- . 


son is outside the linnts of the territorial 
jurisdiction of the authority issuing the 
detention order can be construed in the 


manner suggesied by Mr, Govind Swami- 
nathan and its operation curtailed with 
reference to the decisions set out above, 
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10. Mr. Govind Swaminathan does not 
dispute the proposition that in view of 
Art. 245 (2) of the Constitution, the 
Indian Parliament has the power to make 
a law having extra-territorial operation. 
Even apart from the said concession of 
the learned counsel, it is well establish- 
ed that the power of the Parliament to 
make a law in relation to the topic en- 
trusted to it is plenarv, that a law passed 
by the Parliament under Art. 245 cannot 
be invalidated merely on the ground it 
has extra-territorial operation and thal 
such a law cannot be questioned cn the 
ground that it may not be found ‘capable 
of enforcement outside its territories. So 
long as the Parliament is supreme and 
plenary, inadequacy of enforcement 
machinery cannot hamper its legislative 
freedom. Even if the law as made by 
the Parliament is ineffective in respect of 
persons and things outside India, it has 
to be enforced by the courts in India as 
if it is fully effective within its territory. 


‘fo what extent, if at all, it will receive 


recognition in courts or Tribunals of 
foreign countries have to. depend upon 
different considerations. That cireum- 
stance is not one in which the courts or 
tribunals in India are interested or con- 
cerned. As pointed out by Lord Simon 
in British Columbia Ele. Rly. Co. v. King, 
ATR 1946 PC 180, the question whether 
Legislative power is so used as to extend 
heyond “what will prove to be effective 
ig different from the legislative comps- 
tence. A Legislature which passes a lew 
having extra-territorial operation may 
find what it had enacted cannot be direct- 
l, enforced. But the Act is not invalid 
on that account and the courts of the 
country must enforce the law with the 
machinery available to them so long as 
the law is found to have been validly 
enacted even though such laws have an 
extra-~territorial operation. 

11, The words ‘extra-territorial ope- 
ration’ are used normally in two diffe- 
rent senses as connoting firstly laws in 
respect of acts and events which take 
place inside the State but have operation 
outside and secondly laws with reference 
to the Nationals of a State in respect of 
their acts outside. In its former sense 
the laws are strictly speaking intra-terri- 
torial though loosely termed as extra- 
territorial under Art. 245 (1) which are 
clearly within the competence of the 
Parliament. Therefore, merely because 
the law enacted by the Parliament has 
extra-territorial consequences, if cannot 
be invalidated as has been set out in Arti- 
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cle 245 (2) of the Constitution. Oppenheim 
in his Treatise of International Law, &h 
Edn, Vol. I, at p. 331. para, 147 says— 


“Many States claim jurisdiction wih 
regard to certain acts committed by a 
foreigner in foreign countries. Stalas 
which claim jurisdiction of this kind thre3- 
ten punishment for certain acts either 
against the State itself, such as hizh 
treason, forging banknotes and the like, 
er against its citizens,- such as murcear 
and arson, libel and slander, and the Like, 
These States cannot, of course, exerce 
this jurisdiction as long as the foreigrar 
concerned remains outside their territezy. 
But if, after the commission of such an 
act, he enters their territory and comes 
thereby under their territorial supremacy, 
they have an opportunity of inflicting 
punishment.” 


Ag pointed out by Greig in his treat:se 
on International Law, at page 164, the 
jurisdictional competence of a State uncer 
international law is in many respects il- 
defined and the task of determining and 
the explaining of the scope of interra- 
tional law in this field is complicated by 
the fact that the word ‘jurisdichon’ is 
itself used to denote at least two similar, 
though nevertheless distinct notions 
firstly the competence of a court of lew 
to try a particular dispute and secondly 
the right of a State to control or inter- 
fere with a particular person or obje:t, 
and there is considerable uncertainty as 
tp how far a State can legislate wth 
respect to and its courts decide issues 
arising out of events taking place entirely 
abroad. It cannot be doubted that there 
should be some link between either the 
offence or the offender and the Stele 
claiming jurisdiction and how close tkat 
link must be to satisfy the requirement 
of international law may be difficult fo 
state with accuracy. The State’s sove- 
reign powers including the power to mexe 
its laws cannot be limited unless it is 
prohibited by any international law or 
by agreement, it has agreed to curtail its 
jurisdiction. At page 167 the circucn- 
stances under which the State may exer- 
cise extra-territorial jurisdiction are ret 
eut, Jt ig true the territory and popu_a- 
tion being two of the essential character- 
istics of a Statehood and therefore it 
is natural that territorial supremacy and 
the bond of nationality should form the 
basis ‘of the State's jurisdictional compe- 
tence, But at the same time, there may 
be other circumstances which can conter 
the jurisdictional competence on a Stie 
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such as (1) territorial jurisdiction based 
on the theory of incidents occurring in, 
or persons residing within the territory 
of the State are subject tp its laws; (2) 
personal jurisdiction based on the fact 
that a State -has the right to extend the 
application of its laws to its nationals, 
even with respect to events occurring 
entirely abroad, (3) universal jurisdiction 
based on the principle tnat any State 
may exercise jurisdiction over a crime 
committed such as piracy whatever the 
nationality of the perpetrators, (4) pro- 
tective jurisdiction — war crimes ete, 
under which the States ere allowed lo 
punish a foreign national by a State, the 
safety or public order of which hag been 
jeopardised by acts committed by persons ' 
outside its territory and (5) jurisdiction 
based on passive personality principle 
which enables a State to exercise juris- 
diction over a foreigner in respect of an 
incident taking place. abroad resulting in 
an injury to one of its own nationals. 


12. Manual of Public International 
Law by Max Sorensen at page 355 para- 
graphs 6, 23 also recognises the power of 
a State to lawfully exercise jurisdiction 
on other bases than territory and though 
within its own territory or in areas not 
forming part of the territory of any other 
Siate it can take action io exercise its 
authority or sovereignty, it cannot exer- 
cise its power in any form in the territory 
of another State except by virtue of a 
permissive rule derived from interna- 
tional custom or from a convention, Re- 
ference has been made therein to the 
decision in the Lotus case, (PCIJ Sex A. 
No. 10 at pp 18-19) where the Permaneni 
Court of International Justice, has 
observed— 


“the first and foremost restriction im- 
posed by international law upon a State 
is that failing the existence of a permis- 
sive rule to the contrary—it may not 
exercise its power in any form in the 
territory of another State. In this sense 
jurisdiction is certainly territorial; it can- 
not be exercised by a State outside its 
territory except by virtue of a permissive 
rule derived from international custom 
or from a convention. This discretion 
left to Stateg by international law explains 
the great variety of rules which they 
have been able to adopt without objec- 
tions or complaints on the part of other 
States.” 

The learned author also says that a State 
may very well exercise civil or criminal 
jurisdiction over its nationals even with 
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respect to their conduct outside its terri- 
tory. Therefore, it is clear from the 
above authorities that though a State’s 
jurisdiction is mainly territorial, its juris- 
dicton can extend in respect of things or 
acts done by its nationals even outside 
its territories. It has also jurisdiction 
which may properly be. called protective 
jurisdiction to deal with a foreign national 
whose acts have jeopardised or are about to 
jeopardise its gafety or public order, The 
protective principle on the basis of which 
a State exercises its jurisdiction over 
foreigners for its own preservation is 
recognised by the international law. If 
such a protective jurisdiction is not given 
to a sovereign State, its stability and 
existence itself can be shaken by acts or 
things done by fcreigners outside its 
territory and the State will be powerless 
to do anything against them. Therefore, 


it should be taken to be the basie right. 


of any State to protect itself from such 
prejudicial acts done by foreigners out- 
side the State by dealing with them in 
any manner they like. it may be that 
any action taken by the State against a 
foreigner sometimes is ineffective so long 
as the foreigner is outside its territory. 
But merely on that ground, the action 
taken cannot be said to be invalid as the 
jurisdiction of the State to take action 
against a foreigner mainly depends upon 
its competency and not upon its effective 
execution, The jurisdiction to pass an 
order is differen; from the power to exe- 
cute or effectuate that order. The fact 
that the foreigner cannot be proceeded 
against by a State so long as he is outside 
its limits ig not a ground to deny the State 
its power to exercise jurisdiction over 
foreigners invoking the protective prin- 
ciples. 


13. The Supreme Court in G. B. Singh 
v. Govt. of India, ATR 1973 SC 2667: 
(1973 Cri LJ. 1801), has recognised this 
protective jurisdiction of a State in the 
following observations— 


“The first duty of a State is to survive. 
To do so it has got to deal with enemies 
both overt and covert whether they be 
inside the country or outside. The fact 
that the appellant if released would go 
to England and from there continue to 
indulge in activities prejudicial to the 
security and integrity of this ‘country, is 
a relevant factor in determining whether 
he could be detained in this country 
when he is found in this country.” 


The difference between power to pass a 
detention order and its effective enforce- 
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ment has also been touched upon in the 
above decision in the following passage— 
"We are aware that there is n> law in 


this country providing for extradition of 


persons against whom this country would 
consider it necessary to pass an order of 
preventive detention. It is rolt to be 
assumed that this country will indulge in 
such a useless and pointless exercise, But 
that is quite different from saying that 
there cannot be a law in this country 
providing for stich detention. But if 
such a person happens to come to this 
country, we presume he can be detained. 
We do not accept the argumeni that a 
person like the appellant could be detain< 
ed only if it is apprehended that if not 
detained he would indulge in prejudicial 
activities in this country and not if his 
activities are outside this country even 
though they may have a prejudicial effect 
on this country. Take the cate of a 
person acting prejudicially to the secu- 
rity of a State in this country while resi- 
ding in another State. We have no doubt 
that he can be detained by the former 
State. The same analogy applies to this 
case. International law does not seem 
to deal with the case of nationals of one 
country acting in that country to the 


prejudice of the security and integrity | 


of another country and whether anything 
could be done about them.” 


14. Though as pointed out in the above 
passage, International Law does not di- 
rectly deal with the case of nationals of 
one country acting in that country to the 
prejudice of the security and integrity of 
another country, it definitely recognises 
the protective jurisdiction of ore State to 
deal with foreign nationals acting in their 
country against its security and Integrity. 

15. From the above discussion, it is 
clear that the Parliament has got the 
undoubted power to pass a law to deal 
with its nationals as well as foreigners 
in respect of acts or things done by them 
abroad which are prejudicial to the.secu- 
rity and integrity of India. Thre can- 
not be any dispute that the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities Act 1974 is an Act 
directed against persons who are engaged 
in violating foreign exchange regulations 
and smuggling activities which have an 
increasingly deleterious effect on the 
national economy and thereby a serious 
adverse effect .on the security of the 
country. As a matter of fact’ this Act 
takes the place of the Maintenance of 
Internal Security Act 1971. Then the 
question ig whether the provisions of the 
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Act empower detention orders bzing 
passed against persons residing outside 
India, whether they are its nationals or 
not in respect of acts done by them put- 
side the country which have adverse 
effect on the security and integrity of 
India. 


16. As already stated, the submission 


of Mr. Govind Swaminathan is that theugh . 


the Parliament might have the power to 
make an extra~-terriforial law, the Act in 
question does not contemplate detertion 
orders being passed against. persons Tesi- 
ding outside the State on the date when 
the detention orders are passed. Eow- 
ever, we are of the view that by virtue 
of S. 6, such detention orders could be 
passed under 8. 3 of the Act. We cannot 
restrict the operation of S, 6 in the man- 
ner suggested by Mr. Govind Swamina-~ 
than. Section 1 (2) which says that the 
Act extends to the whole of India cannot 
be taken to curtail the operation of 5. 6. 
S. 1 (2) is intended to make it clear that 
the Act is not restricted to any part of 
India in its application. That section 
cannot control the operation of £, 6 
which clearly contemplates an order be- 
ing passed against a person who is out- 
side Indian territory and the place of 
detention being also outside. Sectian 3 
contemplates an order of detention being 
passed with respect to any person inclu- 
ding a foreigner and S. 6 makes the 
position beyond doubt by saying tha: an 
order of detention cannot be invalidated 
or made inoperative merely because the 
person sought to be detained or the place 
of detention of. such person is outside the 
territorial limits. The learned counsel 
refers to S. 1 (3) of the Foreign Exchenge 
Regulation Act 1973, and says that if the 
Legislature, while enacting the Corser- 
vation of Foreign Exchange and Prewen- 
tion of Smuggling Activities Act interded 
to apply the provisions to persons ouide 
India, it would have made the position 
clear by enacting a provision similar to 
S. 1 (3) of the Fereign Exchange Regala- 
tion Act which makes the provisions of 
that Act applicable to all Indian citizens 
outside India, We are not at all impre2ss- 
ed by this submission. We have to con- 
strue the provisicns of the. Act in ques- 
tion in the light of the language used and 
not with reference to any other Act. 
Therefore, notwithstanding the fact that 
the Legislature in enacting the Act in 
question has not specifically stated that 
the Act is applicable to all Indian citi- 


zens outside India as it has stated in _ 


S. 1 (3) of the Foreign Exchange Regu- 
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lation Act, we have to consider the ques- 
tion of -applicability of the Act to the 
citizens or foreign nationals outside India 
with reference to the object of the legisla- 
tion which is to preserve the national 
economy and the security of the country. 
It hag already been pointed out that S. 
1 (2} extending the Act to the whole of 
India cannot throw light on the question 
of the operation of the provisions of the 
Act on persons outside India. That ques- 
tion has to be decided only with refe- 
rence to S. 3. S. 3 is clearly applicable 
to any person including a foreigner who 
is acting in any manner prejudicial to 
the conservation or augmentation of 
foreign exchange, by his smuggling acti- 
vities. S. 4, which has been relied on 
by Mr. Govind Swaminathan as indicat- 
ing that the Act is applicable only to a 
person in India cannot, in our view, con- 
trol or restrict the operation of 5. 3. 
Section 4 merely provides the mode of 
execution of an order of detention pass- 
ed under S. 3. It says that detention 
orders can be executed anywhere in 
India in the manner prescribed for the 
execution of warrants of arrest under the 
Code. It may be that if S. 6 were nol 
there S. 4 dealing with execution of de- 
tention orders may be called in aid for 
determining the scope of 5, 3 dealing 
with the power to pass a detention order. 
However S. 6 which specifically says that 
detention orders are not invalid or in- 
operative merely by reason of the per- 
sons to be detained or the place of de- 
tention being outside the territorial juris- 
diction of the authority passing the 
detention order definitely throws light on 
the scope of S. 3. This provision clearly 
shows that the authority passing the 
order of detention under S. 3 can pass 
a detention order in respect of a person 
outside its limits and the place of deten- 
tion can also be outside such limits, 


17. The submission f Mr. Govind 
Swaminathan, however, is that S. 6 ap- 
plies only to detention orders passed by 
the State Government or other officers 
duly empowered under S. 3 either by the 
State Government or by the Central Gov- 
ernment, that it does not deal with de- 
tention orders passed by the Central 
Government, and that. in any event the 
object of 5. 3 is not to confer on the 
authority passing the detention order a 
power to deal with persons abroad but 
fo confer a power to pass an order of 
detention’ outside their limits of jurisdic- 
tion within the country. The learned 
counsel also submits that S. 6 has been 
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introduced mm the Act oniy with a view 
to get over certain earlier decisions ren- 
dered wunder the Preventive Detention 
Act, 1950; holding that the officers pass- 
“ing the orders of detentiom under that 
Act cannot pass orders of detention in 
respect of persons outside their respective 
jurisdictions amd that S 6 has therefore 
to be read in the Ireht of those decisions, 


18. Im Ram Nagina Rai v. Dit. Magts- 
trate, AIR 1950 All S00: (BL Cri LJ 1342), 
a persam was detained under the U. P. 
Maintenance of Public Order (Tempo- 
rary) Act 1947, Sy an order issued by 
the District Magistrate while the person 
. sought tfe`be: detained. was not within his 


jurisdiction. If was held by the court. 


that the order was illegal. In re S. V. 
Ghate, AIR 1951 Bom 162: (52 Cri- LJ 
62, the Commissioner of Poltee, Bombay, 
Passed an order of detenffon in respect 
af æ persom whe was outside the State of 
Bombay. The detettiiom order was -chal- 
lenged as being outside the competence 
cf the Cammissioner of Police. The 
Bombay High Court held that because. of 
S. 5 af the Preventive Detention Act 1950, 
a, limitatian bas necessarily to be impo- 
sed usom the power of the Commissioner 
of Police and! that, therefore, he cannot 
exercise the pawer af detention im res- 
pect. of persans beyond his jurisdiction. 
Im Mohan Kunraramangalam im re 1951-1 
Mad LJ £74: (52 Cri LJ 
Bench of this court cited with approval 
the above decisiom of the Bombay High 
Court and held that the State of Bombay 
cannat, for the purpase of Preventive De- 
tentiom Act 1950 pass orders detaining 
persons found within its ferritory for their 
activities in Madras State which is out- 
side the Bombay State. All the above 
decistons limitmg the power of the de- 
taining authority to pass orders against 
persons Withim its jurisdiction is based on 
the provisions of S. 5 of that Act which 
is as follows— 


“6B. Detentiom order mot ty be invalid 
by reasom of place af detemtion: No de- 
tention order made by am officer men- 
tioned in: sub-s, (2) of S5. 3 shall be deem- 
ed to be invalid merely by reason: that 
the place of detemtiom- specified in the 
order is situate outside the limits of the 
territerial jumtsdictiom of such officer.” 
The above provisiom indicates that any 
arder passed by an Officer empowered 
under S. 3 (2) of the Act cannot be in- 
validated merely by reason of the fact 
that the place af detention is outside 
limits. of the terrifarial jurisdiction of the 
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officer. 
guage occurring in the said S. 3- the 
courts in the above three decisions pro= 
ceeded to hold that, saving of orders bee 
ing only-in relation to the place of de=- 
tention and not in relation to the resi- 
dence of the persons sought to be detain- 
ed, the officers empowered under S. 3 
cannot pass orders of detention in. respect 
of persons residing outside their tetri- 
torial jurisdiction. To get over the 
above three decisions S, 5 has ‘been 
amended in 1951 as follows— 

“5. Detention order not to be invalid 
or inoperative on certain grounds: 
No detention order shall be invalid or in- 
operative merely by reason—(a) that the 


person to be detained thereunder is oute | 
side the limits of the territorial jurisdic- . 


fion of the Government or officer making 
the order, or (b} that the place of deten- 
tion of such person is` outside the said 
limits.” 


Dealing with the scope and validity of . 


the said amended section it has been held 
in Prahlad. Keshav v. Commr. of Police, 
Bombay, ILR (1956) Bom 715, that the 
amended section confers a power on the 
detaining authorities referred to in. S. 3 
to detain a person outside the limits of 
its territorial jurisdiction and 
amended S. 5 is not ultra vires Art. 162 
defining the extent of the executive power 
of the State inasmuch as Art. 245 (1) of 
the Constitution read with Entry II in 
the Concurrent List empowers the Parlia- 
ment to enact a law conferring powers 
upon its own officers or any officer of the 
State or the State Government to make 
an order of detention in respect of a per- 
son outside the limits of their territorial 
jurisdiction. We are-here concerned with 


S. 6 of the Act, which is in pari materia - 


with S. 5 of the Preventive Detention Act 
of 1950, as arnended. Therefore, the 
decision in Prahlad Keshav v. Commr, of 
Police, Bombay, ILR (1956) Bom 715, 
will be quite relevant for this case and 
not the earlier decisions referred to above 
which dealt with the scope of the un- 
amended S, 5 of the Preventive Deten~ 
tion Act which was very much limited 
in its operation. 


19. We are not inclined to agree with 
Mr. Govind Swaminathan, that S. 6 is 
intended to confer jurisdiction on the 
State Government and’ the officers em= 
powered by the Central Government or 
the State Government to pass orders of 
detention to be operative outside thefr 


limits of jurisdiction but it does not con- 


fer on them the power to detain a pers 


It is because óf the peculiar lan= - 


that the 
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son who is outside the territorial limits 
of India. But a close look at S. 6 con- 
vinces us that the section is intended to 
confer on all the detaining authorities 
referred to in S. 3, the power to pass 
orders of detention in relation to person 
outside the country. Section 6 uses the 
expression ‘outside the limits of the terri- 
torial jurisdiction of the Government or 
Officer making the order of detention.’ 
The word ‘Government’ is defined under 
the General Clauses Act in S. 2 (23) as 
[meaning both .the Central Government 
and State Government. Therefore the 
word ‘Government’ in S, 6 has to mean 
both Central as well as State Govern- 
ment. Apart from this, the other provi- 
sions of the Act clearly indicate that 
wherever the Legislature wanted to 
distinguish the Central Government from 
the State Government it uses the words 
Central Government and State Govern- 
ment. This ig clear from the definition 
of ‘appropriate Government’ in S. 2 (a) 
and in S, 3 which separately refers to 
the Central Government as well as State 
Government. Having regard to the use 
of the word ‘Government’ in S. 6, the 
Central Government should also be taken 
to have the power to pass a detention 
order in respect of a person beyond its 
territorial limits. As already stated, the 
learned counsel for the petilioners con- 
cedes that S, 6 will enable the State Govt. 
as well as the officers empowered by the 
State Government or the Central Gov- 
ernment to pass an order of detention in 
respect of persons outside their jurisdic- 
tional limits. If S. 6 has such an operation 
in relation to the State Government as 
well as the officers empowered to pass 
the detention orders under S. 3, we do 
not see how the Central Government 
alone should be deprived of the power 
to pass detention orders in relation to 
persons outside its territorial limits. 
Therefore, in this view, if S. 6 is taken 
to confer on the Central Government, the 
power fo pass orders of detention in re- 
lation to persons outside its territorial 
jurisdiction, the scope of the section can- 
not be limited in relation to the other 
persons who are empowered to pass de- 
tention orders under S. 3. ‘There is, 
therefore, no escape from the conclusion 
that S., 6 confers powers on all the de- 
taining authorities referred to in S. 3 to 
pass orders of detention in relation to all 
persons outside the territorial limits of 
India. 


20. In these cases, the orders of deten- 
tion under S. 3 have been passed by the 
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State Government and by virtue of S. 6 
they cannot be invalidated or made in- 
operative merely because the ‘persons 
sought to be detained are outside India, 
whether they are nationals or foreigners. 
S. 3 specifically refers to a foreigner also 
as coming within the scape of the provi- 
sions of the Act, and S. 3 read with S. 6 
will definitely confer on the detaining 
authority the power to pass a detention 
order in respect of foreigners also. There- 
fore, the detention orders passed in these 
cases are valid. 


21. As regards the second contention 
that the petitioners are not persons who 
have absconded or concealed themselves 
with a view to avoid the detention orders 
passed under S. 3 and therefore the 
orders of proclamation cannot be sustain- 
ed, it is urged by the leerned counsel for 
the petitioners that the petitioners in these 
Cases went abroad long befcre the deten- 
tion orders were passed and, therefore, an 
intention to avoid or evade the detention 
orders cannot be disputed (imputed?) to 
them. In these cases the detention orders 
have been passed more than two years back 
and it is not the case of the petitioners 
that they had no contact with their fami- 
lies in India during these two years. All 
the three petitioners admittedly have 
their families in India and it can easily 
be expected that the petitioners would 
have been informed about the passing of 
the detention orders against them by the 
members of their family. Besides, im 
these cases the petitioners should be taken 
to have been aware of the orders of de- 
tention as they themselves have approa- 
ched the court challenging the orders of 
detention. The petitioners have not sta- 
ted in their petitions as to when they 
became aware of the orders of detention. 
Therefore, it can be presumed that they 
became aware of the passing of the de- 
tention orders against them within a 
reasonable time. The question is whether 
the petitioners can be taken to have 
absconded or concealed themselves so 
that the warrants of arrest could not be 
executed as contemplated by S. 82 of the 
Code, to enable the Criminal Court lo 
issue a proclamation. 

22. The words ‘absconding debtor 
with reference to Bankruptcy Laws, ac- 
cording to Stroud’s Judicial Dictionary of 
words and phrases, 3rd Edn, means one 
who departs for distant countries before 
the necessary proceedings can be taken. 
to make him bankrupt or being outside 
the country continues to remain there 
with intent to defeat or delay his credi- 
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tors. The primary meaning of the word 
‘abscond’ is to hide and when a person 
is hiding from his place of residence, he 
is said to abscond. A person may hide 
even in his place of residence or away 
from it and in either case he would be 
absconding when he hides himself. In 
Wharton’s Law Lexicon, 14th Edn, 
‘abscond’ has been taken to mean to fly 
the country in order to escape arrest for 
crime. Therefore, persons who get scent 
of the action to be taken by the detain- 
ing authorities and leave the country in 
order to escape the arm of the law can 
be said to abscond. Similarly persons 
who have already left the country with- 
out the knowledge of any action to be 
taken against them under the Act, but 
who continue to remain outside the 
country with a view to avoid any deten- 
tion order that may be passed under S. 3 
can also be taken to be absconding. It 
cannot be disputed that a person commit- 
ting an offence in a particular country 
would ordinarily be liable to be tried 
according to the law of that country. If 
he leaves the country with a view to 
avoid or escape the arm of the law, he 
can be said to abscond so ‘far ag that 
country and its laws are concerned, In 
Chambers’s Twentieth Century Dictionary, 
the word ‘abscond’ has been defined as 
to hide or to quit the country in order 
to escape a legal process. Therefore, if a 
person, before the legal process could be 
issued somehow or other comes to know 
of the issue of such a process or antici- 
pates the issue of the process and quils 
the country he can be said to have 
absconded. 


23. In these cases, two of the peti- 
tioners are admittedly citizens of India 
and the other even though a non-citizen, 
is having residence in India as his family 
continues to have residence in India. As 
already stated, it ig impossible to believe 
that the petitioners have no knowledge 
of the detention orders passed - against 
them and are remaining abroad for bona 
fide purposes and not with a view to 
avoid or evade the detention orders. 
Even though the petitioners have left 
India before the passing of the detention 
orders, if they continue to remain outside 
India with a view to defeat or delay the 
execution of the detention orders, they 
have to be taken to be absconding per- 
sons. It has been held in Jagdev Khan 
v, Emperor, AIR 1948 Lah 151: (48 Cri 
LJ 624), that the onus of proving that the 
accused did not abscond for the purpose 
of avoiding execution of warrant of 
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arrest and that he had no notice of the 
proclamation issued under S. 87 of the old 
Cr. P. C., lies on the accused. In these 
cases we are of the view that the peti- 
fionerg have not discharged their onus. 
Even assuming that they did not leave the 
country in anticipation of the detention 
orders being passed against them, they 
should have become aware of the deten- 
tion orders through their family mem- 
bers who admittedly reside here. There 
is, therefore, no substance in the conten- 
tion advanced on behalf of the petitioners 
that they cannot be taken to be persons 
absconding or cqncealing themselves with| 
a view to evade the warrant of arrest, 


24, Mr, Govind Swaminathan then 
submits that the expression ‘reason to 
believe’ occurring in S. 82 of the Code 
contemplates the objective satisfaction of 
the court that the petitioners have in fact 
absconded, or concealed themselves with 
a view to avert or evade the enforcement 
of the order of detention. He referg to 
the decision of the Supreme Court in 
Barium Chemicals Ltd. v, Company Law 
Board, AIR 1967 SC 295. In that case the 
Supreme Court had expressed the view 
that the words ‘reason to believe’ or ‘in 
the opinion of do not always lead to the 
construction that the process of entertain- 
ing ‘reason to believe’ or ‘the opirion’ is 
an altogether subjective process not leading 
itself even to a limited scrutiny Sy the 
court that such ‘a reason to believe’ or 
‘opinion’ was based on all relevant facts 
or within the limits of the relevant sta- 
tute as an alternative safeguard to rules 
of natural justice where the function is 
administrative, and that if it is shown 
that the circumstances do not exist or 
that they were such that it is impossible 
for any one to believe or to form an 
opinion therefrom suggestive of the things 
set out in the statute the opinion is chal- 
lengeable on the ground of non-a>plica- 
tions of the mind or perversity or on the 
ground that it was formed on collateral 
grounds and was beyond the scope. of 
the statute. The expression ‘reason to 
believe’ occurring in S. 7 of the Act and 
in S. 82 seems to suggest, in our view, 
that the appropriate Government acting 
under S. 7 of the Act’and the Met-opoli- 
tan Magistrates acting under S, 82 of the 
Code must be subjectively satisfied that 
the person against whom a detention 
order has been passed has absconded or 
has concealed himself on the materials 
before them as the above statutory provi- 
sions do not set out any criteria on the 
basis of which the conclusion that the 
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person sought to be detained has abscon- 
ded or concealed himself should be arriv- 
ed at. As has been pointed out in Easwa- 
ramurthi v. Emperor, AIR 1944 PC 54, 
57: (45 Cri LJ 721 at p, 723-724), “r2a- 
son to believe” that one has absconded 
does not mean ‘factually absconded’. 
Therefore, to invoke. the power under 
S. 7 (1) (a) of the Act the appropriate 
Government can, on the basis of the mete- 
rials before it, form an opinion that the 
person sought to be detained has abscon- 
ded or concealed himself and it is aot 
necessary that it must actually be shown 
that the person has in fact absconded 3e- 
fore invoking the power thereuncer. 
Similarly the Magistrate acting under 
S, 82 of the Code has to form an opinion 
on the materials before him that the per- 
son sought to be detained has absconded 
or concealed himself without necessarily 
finding that the person has in fact abscon- 
ded. We are not in a position. to say 
that the materials on the basis of which 
the appropriate Government under 5S. 7 
(1) and the Magistrate under S. 82 of the 
Code, had reason to believe that the 
petitioners have absconded or concealed 
themselves are in any way inadequate or 
insufficient. As already stated, the Je- 
tention orders have been passed more 
than two years before and the petitiorers 


have consciously kept away from the. 


arm of law with the knowledge of the 
order of detention. The fact that they 
have come before the court in. these pro- 
ceedings seeking relief for quashing the 
proceedings initiated under S. 82 of the 
Code clearly shows that they are aware 
of the detention orders. The fact that 
notwithstanding the knowledge of the 
detention orders the petitioners continued 
to remain abroad is sufficient to form the 
basis for the reason to believe that they 
continue to live abroad with a view to 
defeat or delay the enforcement of the 
order of detention. In a recent decision 
in N. G. Gavate v, State of Maharashira, 
1977-1 SCWR 62: (AIR 1977 SC 133), 
their Lordships of the Supreme Ccurt 
while construing the scope of S5, 5-A of 
the -Land Acquisition Act have observed 
with regard to situations in which adrrin- 
istrative authorities have to form certain 
opinions before taking action they are 
empowered to take— 


“They are expected to know better the 
difference between‘ a right or wrong 
opinion than courts could ordinarily on 
such matters. Nevertheless, that opinion 
has to be, based upon some relevant 


materials in order to pass the test which .. 
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courts do impose. That test basically is: 
Was the authority concerned acting with- 
in the scope of its powers or in the 
sphere where its opinion and discretion 
must be permitted to have full play? 
Once the court comes to the conclusion 
that the authority concerned was acting 
within the scope of its powers and had 
some materials) however meagre, on 
which it could reasonably base its opinion, 
the courts should not and will not inter- 
fere. There might, however, be cases in 
which the power is exercised in such an 
obviously arbitrary or perverse fashion, 
without regard to the actual and un- 
deniable facts, or, in other words, so un- 
reasonably as to leave no doubt ‘whatso- 
ever in the mind of a court that there 
has been an excess power. There may 
also be cases where the mind .of the 
authority concerned has not been applied 
at all, due to misunderstanding of the law 
or some other reason, to what was legally 
imperative for it to consider.” 

We cannot say that the State Government. 
which passed the order of detention had 
no material to form an opinion that the 
petitioners have absconded or concealed 
themselves, that they acted so unreason- 
ably as to leave no doubt whatsoever in 
the mind of the court that there has been 
an excess exercise of power, or that there | 
has been an arbitrary or perverse exer- 
cise of power. 


25. The learned counsel for the peti- 
tioners then submity that even though 
the State Government had reason to be- 
lieve that the petitioners have absconded 
or concealed themselves before invoking 
S. 7 (1) (a), when the court acts under | 
S. 82 it has to act judicially and form an 
independent opinion as to whether the 
person sought to be detained has abscon- 
ded or concealed. himself. According to 
the learned counsel S, 7 (1). (a) of the 
Act merely treats the order of detention 
as a warrant issued by the Magistrate, 
and, therefore, the procedure contempla- 
ted by S. 82 has to be followed and that 
unless the Court. has reason to believe 
that the person sought to be detained has 
absconded or concealed himself no pro- 
clamation could be issued under S, 82 
of the Code. The learned counsel also 
refers to the order of proclamation issued’ 
by the court under S. 82 to show that 
it has not formed an independent opinion — 
after an enquiry as to whether the per- 
sons sought to be detained have abscond- 
ed or concealed themselves, and that it 
has merely referred to the satisfaction of - 
the State Government, With reference. to 
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this contention that the Magistrate has to 
form an independent opinion before issu- 


“dng the proclamation, the learned Advo- 
z cate General points out that once the 


State Government sends a report as con- 
templated in S. 7 (1) (a) that it had rea- 


son to believe that the person sought to. 


be detained has absconded or concealed 
himself, the- court has to’ proceed to issue 
a proclamation under S. 82 in view of 
the fact that the Act being an emergency 
legislation it.will be defeating the very 
purpose of the legislation if S. 7 (1) (a) 
is interpreted as. requiring a second 
opinion being formed by the court. Ac- 
cording to the learned Advocate General 
the legislation for’ preserving national 


‘economy and the security of the Stale 


by preventing smuggling activities and 
violation of Foreign Exchange Regulations 
must be placed in the same category as 
emergency legislation made during the 
time of war or external aggression, and 
the court should, as far as possible, adopt 
that interpretation which will >` promote 
and further the object and policy of the 
legislation and suppress the mischief the 
statute was enacted to prevent. Crawford 
on Statutory Cees at page 375 
points out— ` 


_ “It is the duty of the Court to give 
effect to the intent of the Legislature. 
Primarily this intent is to be ascertained 
by giving the words their natural signi- 
ficance, but if this. leads to an unreason- 
able result plainly at variance with the` 
policy of the legislature as a whole, we 
must examine the matter further. We 
may then look to the reason of the en- 
actment and give effect in. accordance 
with its design ‘and purpose sacrificing if 
necessary, the literal meaning in order 
that the purpose may not fail.” 

We however feel thai it is not necessary 
in these cases to deal with the conten- 
tion that the Act is an emergency legisla- 
tion and therefore, the provisions of the 
Act have to be construed as far as pos- 
sible in furtherance of the policy and 
object of the Act, and that wherever the 
statutory provisions are ambiguous, a 
construction which is favourable to the 
State should be adopted, as we find from 
a perusal of the order of proclamation 


‘issued by the Magistrate that he had also 


entertained a reasonable belief that the 
petitioners have absconded or concealed 
themselves, Besides, these petitions having 
been filed invoking the revisional juris- 
diction of this court under S. 397 of the 
Cr. P. C., which ig a discretionary one, 
we are not bound to entertain the revi- 
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sions merely on the ground that the court} - 


acting under $S, 82. has proceeded": om the 
basis of the satisfaction of the State Gov- 
ernment under S. 7 {l) without an inde- 






pendent enquiry. We have already heid| . 


that there are materials from which one) 


could entertain a reasonable belief thail - 


the petitioners have absconded or con-| 


cealed themselves with a view to avoidl — 





or evade the orders of detention. There- 
fore, uotwithstanding the fact that the} 
Court below acting under S. 82° did not 
conduct an independent enquiry before} 
entertaining a reasonable 
orders of proclamation challenged inj 
these revisions need not be interfered: 
with. í 
26. The result is the petitions are dis- 
missed. 
Petitions dismissed, 
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Second’ Appeal No. 720 of 1976, D/- 


30-8-1976.* 
(A) Civil P. C. (1908), S. 100 — Second 


appeal against consent order — Main-_ 
tainability of. . 


In the instant case though the ioner 
appellate Court gave findings on the 
merits, since the Court below also has 
recorded the compromise and directed. 
the appeal to be dismissed as withdrawn, 
the findings should be treated as one 


- having no force at all and has been given 


only for the purpose of completeness and 
not for the purpose of disposing of the 
appeal itself. Therefore. the second appeal 
would not be maintainable against the 
consent order of withdrawal of the first 
appeal, AIR 1961 Mad’ 303, Foll, 
(Para 5) 
But the appellants have not only ques- 
tioned the findings on merits but also 
questioned the recording of the compro- 
mise by the lower appellate Court. The 
appeal is, therefore, not only directed 
against the findings ‘on merits but also 
the findings on the petition to record the 
compromise and recording the same. The 
appellants ` are, therefore, ‘entitled to 


“maintain the second appeal as one direct- 


*(Against order of Sub-J., Kancheepu- 
ram in Appeal Suit No. 7 of 1973.) 
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belief, the, P 
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his 
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| though it may be voidable at the 


‘the question of fraud or 
. ence, The only ground on which the 


. J977 Govindarajan v. K. A, N. Srinivasa Chetty 
-ed against the recording of the compro- 
. mise. (Para 6) 


(B) Civil P. C. (1908), ©. 23, R. 3 — 


. Fraud or undue influence — When can 
‘be grounds for questioning a compromise. 


If a compromise was in fact arrived at 
in- 
stance of one of the parties on the ground 
of fraud or misrepresentation, when the 
compromise is filed under.O. 23, R. 3 with 
a request to record the same by the op- 
posite party, the Court could not go into 
undue influ- 


Court could refuse to record the compro- 
Mise is on the ground that the compro- 


‘mise itself is opposed to public policy. 


Therefore the party could not be permit- 
ted te question the compromise on the 
ground of fraud or undue influence. The 
compromise could not also be quéstioned 
on the ground that the Advocate had 
executed the compromise on behalf of 
his client as the Advocate always has 
an implied authority to enter into a com- 
promise on behalf of his client unless 
there is written prohibition or limitation. 
AIR 1950 Mad 728 and (1976) 1 Mad LJ 
136 and ATR 1975 SC 2202, Fol. . 
` i (Para 8) 

(C) Tamil Nadu Agricultural Lands 
Record of Tenancy Rights Act (10 of 
1969), S. 16-A —. Applicability — Provi- 
sions not retrospective — Jurisdiction of 
Civil Courts in pending matters not oust- 
ed. Case law discussed. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1976 Mad 287:89 Mad LW 249 
9, 12 
(1976) 1 Mad LJ 136 8 
AIR 1975 SC 2202 3 
AIR 1974 SC 994 9 
AIR 1969 SC 560 12 
AIR 1961 Mad 303 4 
AIR 1955 Mad 378:ILR (1955) Mad 870 
12 


AIR- 1950 Mad 728: 1950 Mad WN 417 (1) 
; 8 


M. Raghavan and Raghuraman, for 
Appellants; E. Padmanabhan, for Res- 
pondents. l 
_ SUDGMENT:-— Defendants 1 to 4 are 
the appellants. The first respondent 
plaintiff filed O. S. No. 379 of 1970 on 
the file of the District Munsif of Kan- 
cheepuram for a declaration ‘that he is 
the lessee of the suit lands on the basis 
of a lease deed dated 15-10-1964 given 
by the owner, Namasivaya Chettiar. The 
lease was stated to be for a period of 
ten years. When the lessor and his bro- 


an 
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thers tried to take forcible possession of 


the properties, the plaintiff filed O. S. . 


No. 37 of 1970 on the file of the District 
Munsif of Kancheepuram for an injunc- 
tion restraining the lessor and his bro- 
thers from interfering with his posses- 
sion and enjoyment. When that suit was 
pending, the defendants in O. S. No. 379 
of 1970 tried to trespass and interfere 
with the peaceful possession and enjoy- 
ment of the suit properties and, there 
fore, he filed O. S. No. 379 of 1970 for 
a declaration that he is a lessee in res 
pect of the suit lands and for an injunc- 
tion restraining the defendants from 
interfering with his possession and enjoy- 
ment. The defendants in this suit filed a 
written statement contending that they 
are the direct lessees under Namasivaya 
Chettiar for the past several years and 
the plea of trespass by the plaintiff -is 
false and incorrect. The defendants also 
stated that the plaintiff was never in 
possession of the suit properties and that 
they had been in possession and enjoy- 
ment as tenants and that, therefore, the 
suit is liable to be dismissed. The defen- 
dants also submitted that they are culti- 
vating tenants, that they are entitled to 
the benefits of the Cultivating Tenants 
Protection Act, and, that, therefore, the: 
Civil Court had no jurisdiction to enter- 
tain the suit. Though in this written 
statement the defendants also pleaded 
that they were not parties to O. S. No. 37 
of 1970 and that none of the allegations 
in the plaint in that suit will have any 
bearing in this suit or affect the rights 
of parties, later on it appears that these 
defendants filed an application voluntari- 
ly and impleaded themselves as defen- 
dants 6 to 11 in that suit. 


2. The trial Court, on a consideration 
of the oral and documentary evidence, 
held that the plaintiff was a lessee from 
the owner in respect of the suit lands, 
that he was in possession and enjoyment 
by cultivating the suit lands and that the 
defendants were neither the tenants un- 
der Namasivaya Chettiar nor were they 
in possession and enjoyment at any time. 
The trial Court also held that since the 
defendants were not the tenants, they 
are not entitled to the benefits of the: 
Madras Cultivating Tenants Protection 
Act and since the suit is for a declara- 
tion and injunction against the trespas- . 
sers, the suit was maintainable. Though 
the trial Court gave also a finding that 
the trespass on 2-7-1970 by the defen- 
dants had been proved and the suit was 
filed only on 4-7-1970, the suit was de- 
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creed declaring the plaintiff as the ten- 
ant and granting an injunction alone 
without directing the defendants to deli- 
ver possession. This was probably for 
the reason that though the defendants 
trespassed on 2-7-1970 which was men- 
tioned as the cause of action for the 
suit, it was also stated by the plaintiffs in 
evidence that they had taken possession 
of the properties later on and they 
were cultivating and in. posses- 
sion pending the suit. Against the de- 
cree in O. S. No. 379 of 1970, defendants 


1 to 4 preferred A. 5. No. 7 of 1973 on- 


the file of the learned Subordinate Judge 
of Kancheepuram. In the meantime, O. S. 
No. 37 of 1970 on the file of the District 
Munsif, Kancheepuram, filed by the 
plaintiff in this case against the owners 
was transferred to the Subordinate 
Judge’s Court, Kancheepuram and re- 
numbered as O. S. No. 71 of 1975. In 
that suit in which the present defen- 
dants-appellants had impleaded them- 
selves as parties, a compromise memo 
was filed by the plaintiff and defendants 
6 to 17 in that suit. As already stated, 
defendants 6 to 11 in that suit are defen- 
dants 1 to 6 in O. S. No. 379 of 1970 
which was decreed by the trial Court. 
Under this. compromise, defendants- 
appellants before me disclaimed all in- 
terests in the suit lands and undertook 
not to interfere with the plaintiff's pos- 
session of the same. In view of this 
undertaking given in the compromise, the 
plaintiff agreed to exonerate the appel- 
lants herein from the claim in O. S, 
No. 37 of 1970. Under this compromise, 
which was filed in O. S. No. 37 of 1970, 
the defendants also agreed to withdraw 
the appeal in A. S. No. 7 of 1973 on the 
file of the Subordinate Judge’s Court, 
Kancheepuram. This compromise, among 
others, wag signed'by defendants 1, 3 and 
4 and the counsel for the second defen- 
dant who are tke appellants in this se- 
cond appeal. This compromise was enter- 
ed into on 4-4-1974, Thereafter, the plain- 
tiff as respondent in A. S. No. 7 of 1973, 

filed I. A. No. 359 of 1975 in A. S. No. 7 
' of 1973 for recording the compromise and 
to dismiss the appeal as withdrawn. The 
appellants filed a counter contending 
that the compromise was not signed by 
all the parties concerned, that it amount- 
ed only to an undertaking te withdraw 
and could not be treated as having con- 
cluded the appeal itself. It was also stat- 
ed that though the compromise memo 
filed by the parties contained a state- 
ment that the defendants have disclaim~ 


as ‘ALT. R. 
ed any interest in the suit lands and. 
undertook not to interfere with the 


plaintiffs possession, there was an oral 
agreement under which the defendants 
were to be permitted to remain i2 pos- 
session of the suit lands without any dis- 
turbance by the plaintiff. The learned 
Subordinate Judge held that all the par- 
ties have signed the document and that 
the signing by the Advocate on behalf 
of the second defendant was legal and 
valid and there was an enforceable com- 
promise between the parties. The Court 
below also overruled the other objections 
raised by the defendants, Accordingly, 


the lower appellate Court held that there — 


was an enforceable compromise ketween 
the parties and recorded the compromise 
and dismissed the appeal as havirg been 
settled .out of Court. At the same time, 
the lower appellate Court, also gave a 
finding on the merits in the appeal and 
confirmed all the findings of the trial 
Court. Ultimately, in the end of the judg- 
ment, the lower appellate Court seid that 
the compromise is recorded anc the 
appeal is dismissed in one paragraph and 
in another paragraph it stated that the 
appeal failed and it was dismissed as 
withdrawn. The. defendants have -prefer- 
red this second appeal against <A. S. 
No. 73 of 1973. But in the mémorandum 
of grounds the appellants have question- 
ed the finding of the lower appellate 
Court that there was a legally enforce- 
able compromise which was recorded by 
the lower Court. 

~ 3. The learned counsel for the plain- 
tiff-first respondent took a preliminary 
objection to the maintainability of the 
second appeal on the ground. that ulti- 
mately the first appeal was dismissed as 
withdrawn on the basis of the compro- 
mise recorded by the Court anc that, 
therefore, no second appeal is maintain- 
able. On the other hand, the learned 
counsel for the appellants contend2d that 


the appeal was disposed of by a common . 


order both in I. A. No, 350 of 175 and 
A. S. No. 7 of 1973, that the lower ap- 
pellate Court not only recorded the com- 
promise and dismissed the appeal en the 
basis of that compromise but alsa gave 


a finding on the merits in the appeal it- - 


self and that, therefore, the second ap- 
peal is maintainable. He also contended 


that he had raised specific grounds in the . 


second appeal itself against the recording 
of the compromise and that, therefore, 
he could question the recording of the 


compromise in this second appeal itself 


my 


+` 
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without a separate appeal against J. A. 


No. 350 of 1975. 


4. There could be no doubt that if an 
appeal is settled out of Court, the de- 
cree following the order recognising the 
compromise out of Court would be a con- 
sent decree within the meaning of S. 96 
(3) of the Code of Civil Procedure. If the 
Court accepts the compromise and re- 
cords the same that will be an end of 
the dispute itself and the consequential 
order passed thus becomes a consent 
order. If an appeal were to be preferred 
against this order recording the compro- 
mise, there is no need for preferring a 


.- separate appeal against the consequential 
‘decree made as the decree itself would 


be in the nature of a dependent order. 
If ultimately the appellate Court comes 
to the conclusion that the order record- 
ing the compromise by the lower Court 
was illegal and get aside the order, the 


decree made in pursuance of the record- - 


ing of the compromise would automati- 
cally get set aside and the entire dispute 
will be set at large. Therefore, the party 
need not file a separate appeal against 
the consequential decree made in pursu- 
ance of the order recording the compro- 
mise. This was also the view taken by 
this Court in Chinnaswami v. Thyagaraja 
AIR 1961 Mad 303. It was held (at p. 304): 


“The substance of the matter is that 
although the consent to the terms of the 
compromise was found established in a 
separate order on an application under 
O. 23, R. 3, C.P.C., the basis of the de- 
cree in the suit was really the consent 
so established......... 


So long as the order stands, one . has 
to proceed upon the footing that the 
terms of the compromise have been con- 
sented to; and that is the. foundation for 
the decree in the suit. The proper 
remedy in such a case for the party ag- 
grieved against the order recognising the 
compromise is to file an appeal against 
it which has been provided for by the 
Code.” 


5. In this case, though the lower ap- 


pellate Court also gave findings on the 
merits in A. S. No. 7 of 1973; since the 
Court below also has recorded the com- 
promise and directed the appeal to be 
dismissed as withdrawn, the findings 
should be treated as one having no force 
at all and has been given only for the 
purpose of completeness and not for the 
purpose of disposing of the appeal itself. 
The learned counsel for the appellant 
was, therefore, not well founded in his 
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contention that the appeal was also dis- 
posed of on merits. The result of it is 
that the second appeal is not maintain- 
able against the consent order of with- 
drawal of the first appeal. 


6. But, as already stated, the appel- 
lants have not only questioned the find- 
ings on merits but also questioned the 
recording of the compromise by the 
lower appellate Court. The appeal is, 
therefore, not only directad against the 
findings on merits but also the findings 
on the petition to record the compromise 
and recording the same, The appellants 
are, therefore, entitled to maintain this 
second appeal as one directed against the 
recording of the compromise in I. $ 
No. 350 of 1975. It may also be pointed 
out that the respondents could not be 
said to have been prejudiced in any way 
by reason of the fact that the appeal has 
been registered as if it were a second 
appeal against A. S. No. 7 of 1973. The 
order recording the compromise ‘is an 
appealable order under O. XLII, R. 1 
(m), C.P.C. The appellants would have 
been, therefore, entitled to file the ap- 
peal as of right whereas the second ap- 
peal is maintainable only on a question 
of law. The appellants-defendants seem 
to have satisfied this Court even on the 
question of law and had maintained the 
second appeal. The court-fee payable for 
an appeal against the order recording 
the compromise is also much lower than 
the court-fee payable and paid in the 
second appeal. The learned counsel for 
the appellants is, therefore, permitted to 
treat this second appeal as an appeal 
against I. A. No. 350 of 1975 itself. Ac- 
cordingly, this matter is dealt with in 
that appeal. 


7. The suit properties are situated in 
Kuruvimalai village, Kancheepuram 
taluk, Chingleput District. The Govern- 
ment, in exercise of the powers | under 
S, 3 (1) of the Tamil Nadu Agricultural 
Lands Record of Tenancy .Rights Act, 
1969 (Act 10 of 1969) notified Kuruvima~ ._ 
lai village as one of the villages in res-. 
pect of which the record under that Act 
shall be prepared, maintained and revis- 
ed in accordance with the provisions of 
that Act and the rules framed there- 
under. In respect of the suit properties, 
the final record of the tenancy right was 
published in the Gazette under Ss. 3 (9) 
and 3 (10) on the 13th Dec., 1972 when 
the suit O. S. No. 379 of 1970, was pend- 
ing. In respect of the suit lands, defen- 
dants 1, 3 and 4 were shown as tenants. 
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. The Gazette publication was produced 
and filed by the defendants in the first 
appellate Court and was marked as Ex. 
B-2 in this case. The Record of Tenancy 
Rights Act was also amended by Tamil 
Nadu Act 34 o. 1972 which introduced 
5, 16-A barring the jurisdiction of Civil 
Courts and that section reads as follows: 

“Bar of jurisdiction of civil courts— 
No Civil Court shall have jurisdiction in 
respect of any matter which the record 
officer, the District Collector or other 
officer or authority empowered by or 
under this Act has to determine and no 
injunction shall be granted by any Court 
in respect of any action taken or to be 
taken by: such officer or authority in pur- 
suance of any power conferred by or 
under this Act.” l 


8. The learned counsel for the appel- 
lants contended that in view of the final 
Gazette publication under 5. 3 (9): show- 
ing the defendants as the tenants in res- 
pect of the suit properties and by rea- 
son of ouster of Civil Court’s jurisdiction 
under S. 16-A the lower appellate Court 
has no jurisdiction to record the com- 
promise even if the compromise was 
valid in law. Of course, the learned coun- 
sel also contended that tke compromise 
itself was not valid in law on the ground 
that it was got executed by fraud and 
undue influence and also on the ground 
that the compromise was not signed by 
the 2nd defendant but it was signed by 
his advocate., I am afraid the defendants 
could not be permitted to question the 
compromise on the ground of fraud `or 
undue influence. If a compromise was 
in fact. arrived at. though it may be 
voidable at the instance of the defen- 
Jdants on the ground of fraud or mis- 
representation when the compromise is 
filed under O. XXII, R. 3 with a request 
to record the same bv the opposite party, 
the Court could not go into the question 
of fraud ar undue influence. The only 
ground on which the Court could refuse 


to record. the compromise is on 
the ground that tihe. compromise 
itself is opposed ito public policy. 


A similar question came up for 
deration before the Division Bench of 
this Court in a case reported in Kuppu- 
swami Reddi v. Pavanambal, 1950-1 Mad 
LJ 524: 1950 Mad WN 417 (1): (AIR 1950 
Mad 728). This Court keld (at p, 728 of 
AIR}; — 

“That under O. XXIII, R. 3. C.P.C, a 
compromise cannot be attacked by alle- 
gations that it is a voidable compromise 
brought about by fraud, undue influence 
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consi- . 


A.I. R. 


and duress, Provided the compromise is 
lawful, that is. not contrary to law, the 
court is obliged to record it. The mere 
fact that it may be voidable is no reason 
for a court refusing to record it.” 

It was not the case of the defendants in 
this: case that the compromise itself 
was opposed to public policy or contrary 
to law. It was only stated that the same 
is voidable at their instance because of 
fraud. and coercion. The Court below 
covl@ not have. therefore, refused to re- 


cord the compromise on that ground. 
The learned counsel is also not well 
founded in his contention that because 


the Advocate had executed the compro- 
mise on behalf of his client, it is not 
valid in law. In another decision report- 
ed in Madras Co-operative Printing and 
Publishing Society Ltd., Madras, 1976-1 
Mad LJ 136. I have held following the 
decision of the Supreme Court in C. A. 
No. 43 of 1968 (reported in AIR 1975 SC 
2202), that an advocate appearing for a 
party always has an implied authority 
to enter into a compromise on behalf of 
his party. The only limitation is if there 
was any written prohibition or limita- 
tion, he will have to act within that pro- 
hibition or limitation. The learned coun- 
sel for the appellants in this case is not 
able to point out any such limitation on 
the authority of the Advocate ta enter 
into the compromise in this case. We 
have, therefore. to proceed on the basis 
that there was a legal and valid com- 
promise between the parties. 


9. Even so, the learned counsel con~ 
tended that the Civil Courts jurisdic- 
tion to give a finding whether the plain- 
tiff or the defendant is a tenant is oust- 
ed under S. 16-A and the Court would 
have no jurisdiction to give such a find- 
ing whether on contest or under a com- 
promise between the parties. By con- 
sent or agreement, the parties canhot 
confer jurisdiction on a Court which it 
lacked nor can the parties achieve what 
is contrary to law by consent or agree- 
ment. The Court below lacked jurisdic- 
tion to record that compromise accord- 
ingly. In this connection, he also relied 
on the final. publication of the Gazette 
Notification under S. 3 (9) and (10) 
wherein defendants 1, 3 and 4 were shown 
as tenants in respect of the suit proper- 
ties. The learned counsel also relied on 
a decision of this Court reported in 
Muniyandi v. Rajangam Iyer, 89 Mad LW 
249: (AIR 1976 Mad 287) on the scope 
of S. 16-A and some of the decisions of 
the Supreme Court rendered under the 


a” 


1977 


Tamil Nadu Buildings (Lease and Rent 
Control} Act. In the decision relied on 
by the learned counsel State of Punjab 
v. Amar Singh, AIR 1974 SC 994, with 
reference to the jvrisdiction of the Fent 
Controller to make an order of eviction 
on. the basis of a compromise memo filed 


by the parties, the Supreme Court held, 


that under the provisions of the Act, 
the Rent Controller had to satisfy him- 
self as to the existence of the conditons 
on which alone an order- for eviction 


‘could be asked for by a landlord. Merely 


on the basis of a compromise, the Rent 
Controller could not order an eviction. 
Meeting another argument that the order 
even though based on a compromise was 
as valid and binding as one passed on 
contest, the Supreme Court observed 
(at p. 1007 of AIR): 

“After all by consent or agreement. 
parties cannot achieve what is contrary 
to law and a decree merely based on 


such agreement cannot furnish a judi- 
cial amulet against statutory violation. 
For by private agreement, converted 


into a decree, parties cannot empcwer 
themselves to do- that which they. could 
not have done by private agreement 
alone.” 

But. I am unable to agree that the ratio 
of this decision is applicable to the com- 
promise entered into in Civil Courts. The 
Rent Controller is an authority consti- 
tuted under a special enactment and his 
powers and jurisdiction are circumscrib- 
ed by the provisions of the Act itself. It 
is because of that reason the Supreme 
Court in that decision and in the earlier 
decisions held that the Rent Controller 
had to be satisfied with reference to the 
existence of the grounds for eviction. But 
that principle could not be applied tc a 
Civil Court which could record a cəm- 
promise irrespective of the fact whether 
the Court is satisfied on the merits or 
not. In fact, the language under O. XXIII, 
R. 3, C.P.C., showed that all matters to 
be decided in a suit can be settled by 
means of a compromise. It is also to be 
kept in mind that there is no prohibition 
either in regard to Tenancy Act or in 
any other provision against the surzen- 
dering or renouncing the tenancy right 
by any persons, Therefore, even if the 
defendants had any tenancy right, it 
would have been open to them to sur- 
render their tenancy rights or renounce 
the same under a compromise with any 
other party. The recording of the com- 
promise in this case, therefore, could 
not be questioned on any ground of con- 
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ferring jurisdiction on the Court below. 
by consent of parties, 


10. The learned counsel for the res- 
pondents sought to support the order 
of the Court below recording the com- 
promise also on two otker grounds. 
Firstly, S. 16-A is not applicable to suits 
which had already been instituted and 
pending on the date when the Amending 
Act came into force and secondly the 
subject-matter of the present suit was 
outside the scope of the provisions of 
S. 16-A and that, therefore, it is not 
barred under that provision. 


11. Section 16-A was introduced by 
the Amending Act’ XXXIV of 1972 which 
was published in the Fort St. George 
Gazette on 27-11-1972. The suit in this 
case was filed on 4-7-1970 and the de- 
cree of the trial Court is dated 5-12-1972 
and that day by the first appellate Court 
recording the compromise is dated 19-11- 
1975. 


12. Section 16-A which is extracted 
above is not in terms made ` retrospec~ 
tive. There is no provision also in the 
Act as to what should happen to the 
suits which are pending‘on the day when 
S. 16-A was introduced. Neither the suit 
had been abated nor it had been trans- 
ferred to the Record Officer for disposal 
according to the Record of ‘Tenancy 
Rights Act. In the abserce of any such 
provision. the suit itself could not be 
dismissed as barred under S, 16-A. A 
similar question came up for considera- 
tion before this Court in Valia Raja of 
Edapally v. Commr. for Hindu Religious 
and Charitable Endowments, Madras, 
ILR (1955) Mad 870: (AIR 1955 Mad 
378). In that case, the suit was filed be- 
fore the District Court of South Malabar 
for setting aside an order modifying a 
scheme settled under 5. 57 of Act II of 
1927. Sub-section (7) of that section con- 
ferred the right of suit on the trustee or 
any person having interest to institute a 
suit to set aside or modify a scheme 
within six months of the date of publi- 
cation, Pending that suit, Madras Act II 
of 1927 was repealed and re-enacted as 
the Madras Hindu Religious and Charit- 
able Endowments Act XIX of 1951. 
Though there ig a provision similar to 
5. 57 (7) of the old Act. under this new 
Act suit to set aside or mcdify the scheme 
will have to be filed before the Subordi- 
nate Judge’s Court having jurisdiction 
over the area and not the District Court. 
The District Judge before whom the suit 
was filed under the old Act therefore 
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felt that his jurisdiction to try and dis- 
pose of suits or applications. commenced 
under the old Act and .pending before 
him had ceased and in that view, direct- 
ed that return of the plaint. Against that 
order, an appeal was preferred. This 
court held {at pp. 380, 381 of AIR):— 


“There is a long line of authorities 
which has laid down that a suitor has all 
the rights attaching to the institution of 


a suit in force at the time of the com-. 


mencement of the suits preserved to him 
throughout its career. It is thus clear 
that a statute shculd not be so. construed 
as to take away an action which has 
been well commenced. It is equally well 
recognized that it is open to the. Legisla- 
ture to defeat such a vested right, But 
it is also beyond controversy that a very 
strong and distinctive language should 
be used to have that effect, that is, either 
there should be express enactment de- 
priving a suitor of that right or it must 
be by necessary intendment.” 


They then considered S. 93 of the new 
Act which enacted that no suit or other 
legal proceedings in respect of the ad- 
ministration or management of a religi- 
ous institution or any other matter or 
dispute for determining or deciding 
which provision is made in the Act shall 
be instituted in any Court of law except 
under and in conformity with the provi- 
sions of the Act and held that the suit 
instituted in the District Court had not 
abated, The decision of the Supreme 
Court in Dewaji v. Ganapatlal, AIR 1969 
SC 560:71 Bom LR 693 is also very 
apposite. A land-owner filed a suit 


against his tenant for recovery of posses-. 


sion with damages and mesne profits. 
The suit was filed on Sept. 17, 1951. 
Pending the suit, the Berar Regulation 
of Agricultural Leases Act, 1951 was am- 
ended introducing three sections, Ss. 16, 
16-A & 16-B. Relying on these provisions, 
the tenant contended that the determi- 
nation of the question whether a person 
is a tenant or not was a matter entirely 


within the jurisdiction of the Revenue.. 
Court and the jurisdiction of the Civil. 
Court has been ousted. The Additional 


District Judge who heard the suit held 
that the Amending Act did not affect the 
pending proceedings. Though a learned 
single Judge reversed the decision of the 
trial Court, the Division Bench of the 
High Court of Bombay held that there 
was no bar for proceeding - with the 
pending suits. The Supreme Court held 
(at pp. 562, 563 of AIR): -` 


‘intended to apply to appeals 


A.L R.. 


“It cannot -be disputed that -if the 
Legislature intends to oust the jurisdic- 
tion of Civil Courts, it must say so ex- 
pressly or by necessary implication; We 
cannot find any words in Ss. 16, 16-A, 
and 16-B which can lead to the neces- ' 
sary inference that these provisions were 
pending 
when the 1953 Act came into force. It is 
true that the word ‘whenever’. .is wide 
but S, 16-A uses the words ‘suit for pro- 
ceedings’ and these words do not ordi- 
narily indicate appellate proceedings. 
Further, S.. 16-B uses the word ‘entertain’ 


-and not the. words ‘entertain or try any 


suit’ as contained in S, 15 (2) of the 1951 


_ Act. If the intention was to affect pend- 


ing proceedings, the word ‘try’ along 
with the word ‘entertain’ would have 
been used in S. 16-B of the 1953 Act. It 
seems to us that the intention was not 
to apply the 1953 Act to pending 
appeals.” : 
Though the provisions of S. 16-B are not 
in pari materia with S. 16-A to the Re- 
cord of Tenancy Rights Act, the ratió of 
this judgment is applicable. I am unable 
to see any ground for holding that Sec- 
tion 16-A is either retrospective in ex- 
press terms or by implication. I am of 
Opinion that 5. 16-A does..not oust the 
jurisdiction of the Civil Court in pend- 
ing matters, 


Since I have accepted the argument of 
the learned counsel for the respondents 
that S, 16-A is not retrospective in ope- 
ration and would not oust the jurisdic- 
tion of Civil Courts in -pending matters, 
it is not necessary for me to consider the 
other port of the argument that the sub- 
ject-matter of the present suit was out- 
side the scope of the provisions of Sec- 
tion 16-A. Suffice it to note the argu- 
ments of the learned counsel and leave 
it at that. According to the learned -coun= 
sel, the various provisions of the Act, 
the rules and the forms prescribed and 
in particular the definition of “cultivat- 
ing tenant” show that what would be 
within the jurisdiction of the Record ` 
Officer is. the determination of the ques- 
tion whether a person is in possession of 
the land under a tenancy agreement, ex- 
press or implied, with the land-owner. 
If the dispute is not between the land- 
owner and the tenant but between two 
persons who claim. to be tenants of a 
particular land under the land-owner,: 
the Record Officer will have no jurisdic- 
tion to decide who among them is the 
lawful tenant. In this connection he also. 
distinguished the. decision of this Court 
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in Muniyandi v. Rajangam Iyer, 89 Mad 
LW 249: (AIR 1975 Mad 287) as one in 
which the dispute was between the land- 
owner and the tenant. On verification of 
the records I find that the suit was filed 
in that case by the land-owner as plain- 
tiff for a permanent injunction restrain- 
ing the defendant and his men from in- 
‘terfering with his possession and enjoy- 
ment, The defendant contended that he 
is a cultivating tenant in possession of 
the suit properties entitled. to the bene-. 
fits of the Cultivating Tenants Protection 


Act. The tenant also relied on the entry 


made under the Record of Tenancy 
- Rights Act recognising him as a tenant 
of the suit properties and the bar of 
jurisdiction under 
such entry in the Record. of Tenancy 
Rights. Ag I said already, it is not neces- 
sary for me to decide this question in 
‘ this appeal as even otherwise S. 16-A is 
not applicable. 


13. The result is, the compromise re- 
corded by the Court below was correct 
and this appeal even as against the order 
recording the compromise is liable to be 
dismissed and it is accordingly dismissed. 


But, there will be no order as to costs. 


No leave. re 
Appeal dismissed. 
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Leelavathy, Appellant v. Sundar Ath-~ 
maseelan, Respondent. ' 


A. A. O. No. 547 of 1976, D/- 3-12-1976;. 


(A) Divorce Act (1869), S. 36 — Ali- 
mony pending suit — Place of residence 
of wife is not relevant. (Para 5) 

(B) Divorce Act (1869), S. 36 — Ali- 
mony pending suit — Possession of inde- 
` pendent means by wife would be rele- 
vant factor: AIR 1955 NUC (Madras) 3940 
and AIR 1958 Mad 340, Rel. on. 


(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1958 Mad 340 . 6 
AIR 1955 NUC (Mad) 3940 . 6 


S. Nainar Sundaram, for Appellant: M. 
Veluswami, for Respondent. 

ORDER: This appeal is directed 
against the order of the lower court re- 
` fusing to award interim maintenance 


Claimed by the appellant at- the. rate of - 


Rs. 200 per month. 
EU/GU/B566/77/MBR/RSK. 


a 


S. 16-A.in view of. 


_ claim for interim maintenance 
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2. The appellant and the respondent 


were married on 11-7-1973. The respon- 


dent herein filed a suit O, S. No. 1 of 
1975 seeking divorce under S. 10 of the 
Indian Divorce Act 1869, on 9-4-1975, on 
the ground that the appellant had com- 
mitted adultery with the second defen- 
dant in the suit. The appellant resisted 
the said suit on the ground that she had 
not committed adultery with the second 
defendant or any one else, but on the 
other hand, the plaintiff had driven her 
out and deserted her 2 or 3 months after 
the marriage. After filing the written 


- statement in the said suit, the appellant 


filed a petition under S. 36 of the Indian 
Divorce Act, for directing the plaintiff- 
husband: to pay her alimony at Rs. 200 
per month and also the cost of defence 
in the suit. 

3. In the said petition she has alleged 
that as she has been deserted by her 


husband. (plaintiff), that she is living 
with her elder brother in Japan, that 


she owns.no property, and that, there-- 
fore, she has to be paid alimony to main- 
fain herself during the pendency of the 
suit for divorce. She claimed that the 
respondent was working as a supervisor 
in Madurai Mills Ltd., and that having 
regard to his salary, he may be directed: 
to pay a sum of Rs. 200 per month to- 
wards interim maintenance and Rs. 500 
towards costs of the litigation. The res- 
pondent herein resisted.the said petition 
contending that the appellant. is not en- 
titled to claim any interim maintenance, 
that she is earning Rs. 2,900 per month, 
as a teacher in Japan, that she has got 
other assets which can yield sufficient in- 
come, and that therefore, she is not en- 
titled to be paid any interim mainten- ` 
ance. . 


‘4, The court below rejected the ap- 
pellant’s claim _ for interim monthly 
maintenance, but directed the respon- 
dent to pay her a sum of Rs. 200 towards 
litigation expenses. The appellant is ag- 
grieved against the order of the lower 
court in so far as it has rejected her 
pending 
disposal of the suit for divorce. The 
reason given by the lower court for re- 
jecting the claim of the appellant for 
the monthly maintenance is that the ap- 
pellant is not residing in India, that 
there is no likelihood of her coming and 
living in India before the disposal of the 
suit, and that therefore no maintenance 
could be granted to her pending disposal 
of the suit.. The learned counsel: for the 
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appellant contends that the fact that the 
appellant is not résiding in India is not 
a ground for depriving her of the inte- 
rim maintenance which she is entitled 
to get under S. 36 of the Indian Divorce 
Act. 


5. I am of the view that the learned 
counsel for the appellant is right in his 
submission that the ground of rejection 
of the appellant's claim for’ interim 
maintenance is not tenable. I do not 
think, the place of residence of the ap- 


pellant is relevant for the purpose of. 


deciding her entitlement for interim 
maintenance. If she is entitled to be paid 
interim maintenance, she can claim 
such maintenance irrespective of her 
place of residence. The fact that, for the 
time being, she is residing in Japan will 
not disentitle her from seeking interim 
maintenance. Therefore, the ground of 
rejection of the appellants claim given 
by the court below cannot at all be sus- 
tained, 


6. However, I find that the court be- 
low has not gone into the question as to 
whether the appellant has made out her 
case for maintenance. It is well establish- 
ed that the court has a wide discretion 
in the matter of granting alimony pen- 
dente lite; and that as a general rule, the 
court will consider it prudent to adhere 
to the principle that a marriage de facto 
carries the right to alimony pendente 
lite and will primarily have regard. to 
the means of the parties. In Kuriakose 
v. Kuriakose, AIR 1958 Mad 340, a Divi- 
sion Bench of this court though rejected 
the extreme contention that where the 
wife was shown to have property of her 
own, there should be no direction to the 
husband to pay her any amount either 
as alimony or as costs of the suit, how- 
ever, recognised the position that pos- 
session of independent means of the wife 
would no doubt be a relevant factor in 
deciding whether any provision for in- 
terim maintenance or for costs of the 
litigation should be made. In Mary The- 
rezz Parker v. George Doughlas Parker, 
AIR 1955 NUC (Mad) 3940, Ramaswami 
J., had expressed the view that the exact 
amount to be awarded under S. 36 as 
alimony pendente lite may vary accord- 
ing to the circumstances of the parties, 
namely, the rank and life of the husband 
and the number of children for whose 
support the husband may be ordered to 
pay, that the test should therefore be as 
to what would be an adequate provision 
for the wife of a man in the husband’s 


r 
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position, that in granting temporary ali- 
mony, the Court should take into consi- 
deration the earnings of the wife also 
and that if she has been able to support 
herself by her own earnings as well as 
the properties owned by her, shae will 
ie be entitled to any alimony pendente 
ite. 


7. Having regard to the principle set 
out above, the court below has to consi- 
der whether the petitioner-appellant has 
made out a case for interim maintenance 
and if, in its opinion, the appellant is 
entitled to interim maintenance, it has 
to fix the quantum of interim mainten- 
ance having regard to the properties, 
moveable and immoveable, owned by 
the appellant and also her earnings, The 
appellant has averred in her petition 
that she has no property and no income, 
and that she is being maintained by her 
elder brother in Japan. But the respon-- 
dent-husband has averred in his coun- 
ter-affidavit that the appellant is earning 
asum of Rs. 2,000 per month as a teacher 
in Japan, that she has inherited a sum 
of Rs. 6,000, and odd which her mother 
has deposited in the State Bank of 
Madurai after the latter’s death, that she 
has got a sum of Rs. 4,000 as provident 
fund at the time of relinquishing her 
post as teacher in Madurai, before leav- 
ing for Japan, and that she has also got 
52 sovereigns of gold ornaments apart 
from being in possession of a .sum of 
Rs. 151 in her own name in the State 
Bank. The court has not given any find- 
ing as to the worth and the earnings of 
the appellant. The lower court will, 
‘therefore, have to consider the claim of 
the appellant for interim maintenance 
having regard to all the relevant circum~ 
stances pointed out above including the 
earnings of the appellant. ’ 


8. The appeal is, therefore, allowed 
in part, and the matter is remitted to 
the lower court for fresh consideration 
on the question of interim mairtenance, 
The parties are given liberty tc adduce 
oral evidence, if necessary, in respect of 
their respective averments. The order of 
the lower court, in so far as it fixes a 
sum of Rs. 200 as litigation expenses will 
however stand. No costs. 


Appeal partly allowed, 
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Poomalai, Appellant v, Ramalingam, 
Respondent. 7 

A. A. A. O. No. 39 of 1975, D/- 14-10- 
1976 .* a ` 

Civil P, C. (1908), S. 47 {1) — Scope — 
Liability of judgment-debtor to hand 
over possession of property as it:was on 
date of decree — Extent of. (Transfer of 
Property Act (1882), S. 55 — Rights and 
liabilities inter se between a‘ buyer and 
„a seller). 


On the passing of a decree for the pas- 
session of the property, the judgment- 
debtor is under liability to hand over 
possession of the property as it was on 
the date of the decree. If at the time of 
the delivery it is found that the property 
decreed has depreciated in value by the 
` positive and wilful conduct of the .juag- 
meént-debtor then the question how žar 
the judgment-debtor will be liable ior 
causing such depreciation in the value of 
the property can be dealt with as an 
issue arising in execution, as it falls 
within the scope of the expression ‘d-s- 
charge or satisfaction of the decree.’ 
(Para 7) 
Section 55 (5) (c) of the T. P. Act indi- 
cates that the seller can be made liable 
for any loss arising from the destructicn, 
injury and, decrease in value of the pro- 
perty only if he has done any positive pr 
wilful act resulting in such loss. But 
where the loss has occurred as result of 
natural causes, the seller cannot be made 
liable. When the judgment-debtor-seller 
in a case, was under no liability to main- 
tain the house in good repair till posses- 
sion of the property was taken by the 
decree-holder-buyer and it was not esta3- 
lished that the judgment-debtor puz- 
osely and with a view to cause loss <o 
decree-holder removed the supe-- 
icture of the house in question, it 
d not be said that the loss by way of 
eciation in the value of the property 
been caused only by natural causes 
some one else, Therefore decree- 
er’s application claiming damages 
not maintainable. AIR 1933 Mad 823, 
. ATR 1923 Bom 391; AIR 1925 Bom 
. Referred; (1880) 5 Cal LR 522, Dis- 
g.; AIR 1917 Mad 79 (1), Not followed 
view of AIR 1933 Mad 825. (Para £) 


Against order of Sub-J., Chidambararm 
in C. M. A. No. 59 of 1974.) 


CU/DU/B15/77/AS/SSG 












Poomalai v, Ramalingam 


(Ramanujam J.) {Prs. 1-3] Mad. 411 
Cases Referred: Chronological Paras 
AIR 1933 Mad 825 6,7 
AIR 1925 Bom 385 ; 6 
AIR 1923 Bom 391 6 
AIR 1917 Mad 79 (1): 33 Ind Cas 520 

6, 7 
(1880) 5 Cal LR 522 6 


V. Ratnam, for Appellant; R. Thillai- 
vilan, for Respondent, 


JUDGMENT:— This appeal is directed 
against the decision of the lower appel- 
late court awarding a damage of Rs. 750 
in an application under S. 47, C.P.C. and 
reversing the order of the trial Court 
rejecting the respondent's claim. 

2. The appellant herein executed a 
sale deed in favour of the respondent in 
relation to certain house property on 
7-7-1967. However, he refused to regis- 
ter the sale deed. Therefcre, the respon- 
dent had the sale deed compulsorily re- 
gistered on 18-10-1967. Thereafter to re- 
cover possession of the property from 
the appellant, the respondent filed O. S 
No. 121 of 1969 which was one for decla- 
ration of his title to the property and 
for recovery of possession of the same. | 
The said suit was resisted by the appel- 
lant but it was ultimately decreed on 
10-11-1970. At the time of the passing of 


the decree the appellant was 
granted four months’ time for 
putting the respondent in possession 


of the property. Since possession was not 
given within the said period of four 
months, the respondent put the decree in 
execution and actually took possession 
of the property under a delivery receipt- 
Ex. A-1. At the time of taking delivery 
he said to have found, that the roof of 
the house has been removed and that 
even the walls were found dilapidated. 
Thereafter he issued a notice to the ap- 
pellant under Ex. A-2, on 19-4-1972, 
claiming Rs. 2,000 as damages for the 
loss caused to the property by the res- 


pondent subsequent to the date of the 
decree. Under Ex. A-3, the appellant 
denied his liability for the damages 


claimed stating that he did not cause any 
damage to the property that the house 
being 80 years old, the roof came down 
by natural cause and that for such natu- 
ral cause he was not responsible at all. 


3. Subsequently the respondent filed 
E A. 617 of 1973 under Sec. 47, C.P.C. 
claiming a sum of Rs. 2,003 as damages, 
Rs. 1,500 being the value of the mate- 
rials removed by the : appellant subse- 
quent to the date of the decree and 
Rs. 500 being the cost of construction of 
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the superstructure as it stood on the 
date of the decree. The said application 
was resisted by the appellant on two 
grounds— (1) that he has not caused any 
damage to the house either from the 
date of the sale or from the date of the 
decree and, ‘therefore, the respondent is 
not entitled to claim any damages in 
this regard and (2) that the respondent’s 
claim for damages in the circumstances 
of the case cannot come within the scope 
of S. 47 of the Code. 

4. The trial Court held that the res- 
pondent has not established that the ap- 
pellant removed any materials with a 
view to cause any wrongful loss to the 
respondent subsequent to the date of the 
decree and that even otherwise damages 
for the loss caused to the property can- 
not be claimed in an application under 
S. 47 of the Code. -E 

5. On an appeal by the 
the lower appellate court, however, dis- 
agreed with the view of ihe trial court 
on both these questions. On the question 
of maintainability of the application un- 
der S. 47 claiming damages for loss caus- 
ed to'the property, lower appellate cour? 
felt that the said application is maintain- 
able. On merits also the lower appellate 
court held that the respondent has made 
out his case for damages in a sum of 
Rs. 750. The decision of the lower ap- 
pellate court has been challenged by the 
appellant in this appeal. i 

6. According to the learned counsel, 
the lower appellate court is in error in 
holding that the respondent’s application 
claiming damages will be maintainable 
under S. 47 and the proper remedy for 
the respondent, if at all, is to file a se- 
parate suit for the purpose. The learned 
counsel for the appellant relies on a 
Bench decision of this court in Ramu 
Shettithi v. Maniappu Shettithi, 33 Ind 
Cas 520: (AIR 1917 Mad 79 (1)), wherein 
Sadasiva Iyer and Moore JJ. had held 
that as regards damages for the judg- 
ment-debtor alleged negligence in hav- 
ing allowed the decreed house to be 
burnt down, it could be dealt with in 
execution of the decree. The learned 

Judges had purported to follow a deci- 
“ sion in Becharam Paul v. Bhugwan 
Chunder Ghouse, (1880) 5 Cal LR 522. 
The learned counsel points out that the 
decisions had not been referred to by the 
lower appellate court. A perusal of the 
decision in Becharam Paul v. Bhugwan 
Chunder Ghouse; {1880) 5 Cal LR 522, 
shows that the court was not concerned 
in that case with the scope of S. 47 and 
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that the question which was before the 
court was entirely different. It is 
the lower appellate court had not refer- 
red to the Bench decision in Ramu Shet- 
tithi v. Maniappa Shettithi, 33 Ind Cas 
920 : (AIR 1917 Mad 79 (1)). However, it 
has referred to a latter “Bench decision 
of this court in Dhanarajagerji v, Partha- 
sarathy, AIR 1933 Mad 825, which has 
considered the -earlier decision in Ramu 
Shettithi v. Maniappa Shettithi, 33 Ind 
Cas 520: (AIR 1917 Mad 79 (1)) and dis- 
sented from it, In the latter decision of 
Dhanarajagerji v. Parthasarathy, AIR, 
Venkatasubba Rao and 
Reilly JJ. had dealt with the scope of 
5. 47 specifically. With reference to a 
claim for damages, according to the 


learned Judges when a decree awards a 


true | 


\ 
` 


à 


person a certain property he is entitled > 


to get it in the same state in which it 
was when that decree was passed. If the 
judgment-debtor by his positive and 
wilful action caused depreciation in 
value in the property decreed since the 
date of the decree, the question whether 
the judgment-debtor is liable to make 
good the depreciation is a question, to be 
considered in execution as that question 
relates to the execution, discharge or 
satisfaction of the decree which has to 
be disposed of under S. 47, The said de- 
Cision refers with approval to an earlier 
decision of the Bombay High Court in 
Harishridhar Prabhu v. Shakharam Pad-~ 
manna Magdum, AIR 1923 Bom 391 
where the following statement of the 
haw is found (at p. 392 of AIR):— 

' “But we think that the question with 
regards to the waste committed by the 
judgment-debtor after decree was a ques- 
tion arising between the parties relating 
to the execution, discharge or satisfac~ 
tion of the decree, and must be deter~ 
mined iby the court executing: the decree. 
and not by a separate suit. The appella 
is entitled under the decree to the p 
perty of which possession was dire, 
to be given to him. If the property 
depreciated in value or been dam, 
since the decree, owing to the wilfu 
tion of the defendant, it is a questid 
execution whether the defendants 
liable to make good the loss.” 

Bai Lalbu v, Mohanlal, AIR 1925 
385, also lays down that where the qu 
tion is whether a successful. party H 
got possession of what was directed to 
given to him by the decree, if the pr 
perty, while in the judgment-debtor 













‘possession, suffered deterioration by da~ 


mage subsequent te the decree, the claim 


m 


-pellant judgment-debtor purposely 
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for compensation can- be considered in- 


execution under S. 47. 

7. On-a due consideration of the mat- 
ter, I am of the view that the latter de- 
cision of this court in Dhanarajagerji 
v. Parthasarathy, AIR 1933 Mad 825 lays 
down the correct principle and the ear- 
lier decision in Ramu Shettithi v. Mani- 
appa Shettithi, 33 Ind Cas 520: (AIR 1917 
Mad 79 (1)) cannot be taken to lay down 
correctly the law on the point. On the 
passing of a decree for the possession of 
the property, the judgment-debtor is 
under liability to hand over possession of 
the property as it was on the date of the 
decree, If at the time of the delivery it 
is found that the property decreed has 
depreciated in value by the positive and 
wilful conduct of the judgment-debtor 
then the question how far the judgment- 
debtor will be liable for causing such 
depreciation in-the value. of the property 
can be dealt with as an issue arising in 
ex€cution, as it falls within the scope of 
the expression ‘discharge or satisfaction 
of the decree’. I am, therefore, of the 
view that the lower appellate court is 
not right in holding that the respondent’s 
application clairning damages is not 
maintainable under S. 47. 


8. Coming to the question of damages, 
the respondent’s case was that the. T 
and 
wilfully caused damages to the property 
by removing the tiles and rafters which 


. formed part of the roof of the house and 


damaging the walls and such damage was 
to the extent of Rs. 1,500. - As already 
stated, the trial court found that the 
respondent has not established his case 
that the judgment-debtor did any posi- 
tive act as a result of which damage has 
been caused to the house, The lower ap- 
pellate court has agreed with the trial 
court in this regard and found that the 
appellant did not remove the superstruc- 
ture of the house as claimed by the res- 
pondent after the decree. In the face of 
this finding, the question is whether the 
appellant can be made liable in damages. 
According to the appellant the deteriora- 
tion of the house was due to natural 
causes and not as a result of any posi- 


tive or wilful act done by him. It is- 


well established that a judgment-debtor 
is under no liability to maintain the 
house in good repair till possession of 
the property is taken by the decree- 
holder. Though the law makes him liable 
in damages for any positive act causing 
damage to the property decreed, it does 
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not fasten. liability on him by keeping 
the house in good repair till he hands 
over possession of the property. Sec. 55 
of the Transfer of Property Act which 
deals with the rights and liabilities inter 
se between a buyer and a seller throws 
some light on this point, Section 55 (i) (£) 
points out.that the seller is bound to 
give such possession of the property sold 
as its nature admits. Therefore, as a sel- 
ler, the appellant is bound to hand over 
possession of the property sold as soon 
as the title has passed from the seller to 
the buyer. Section 55 (5) (c) provides 
that where the ownership of the pro- 
perty has passed to the buyer, the buyer 
is bound to ibear any loss arising from 
the destruction, injury or decrease in| - 
value of the property not caused by the 
seller. This provision indicates that the 
seller can be made liable for any loss 
arising from the destruction, injury and 
decrease in value of the property only 
if he has done any positive or wilful act 
resulting in such loss, But where the loss 
has occurred as result of natural causes, 
the seller cannot be made liable. In this 
case, both the courts below have found 
that the specific case of the respondent 
that the appellant has »urposely and 
with a view to cause loss to him, remov- 
ed the superstructure has not been estab- 
lished. On the materials on record. I am 
inclined to agree with the said finding. 
In the face of such finding, it is not pos- 
sible to say that the loss by way of de- 
preciation in the value of the property 
can be taken to have been caused only 
by natural causes or by some one else, 
Apart from this, the lower appellate 
court has not given any ‘basis for fixing 
the quantum at Rs. 750 es against the 
claim of Rs, 2,000 made by the respon- 
dent. The order of the lower appellate 
court does not indicate on what mate- 
rials the damages of Rs. 750 was fixed. 
Even on the basis that the respondent 
will be entitled to claim some damages, 
the order of the lower appellate court 
fixing a sum of Rs. 750 on an arbitrary 
manner cannot be accepted. In the view 
I have taken that the case of the respon- - 
dent that the appellant by his positive 
and wilful act had ‘caused damages to the 
house has not been made out, the appeal 
has to be allowed. But there will be no 
order as to costs. No leave. 


Appeal allowed. 
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P. S. KAILASAM, C. J. AND 
BALASUBRAHMANIAN, J. 

U. Foam Pvt. Ltd, Hyderabad, Ap- 
pellant v. The Asst. Registrar of Trade 
Marks, Madras, Respondent. 

Letters Patent Appeals Nos. 19 and. 37 
of 1974, Dj-. 28-7-1976.* 

_ (A) Trade and Merchandise Marks Act 

(1958), S. 2 (j) — ‘Mark’ — Factors to be 
considered for registration’ — True test. 


Where a mark is a combination of . a 
letter and a. device er a word and device, 
‘the get-up: as a whole must be considered 
for’ registration. The true test is, what 
is the totality of the.impression that the 
trad mark produces and whether the 
impression so produced is such as would 
» cause- confusion or deception. ` 

~ (Para 4) 

(By Trade and Merchandise Marks Act 
(1958), S. & (3), (4) & (5) — Distinctive- 
ness of mark — Duty of Court. 


The Judge Has to look at the trade 
marx “himself and not leave it to others to 
‘s@e Ef it is distinctive. (Para ") 


BALASUBRAHMANIAN, J.:— These 
are appeals under S. 109 (5) of the Trade 
and Merchandise Marks Act, 1958. The 
appellant. is a private limited Company 
called “UL” Foam Private Limited, Hy- 
derabad carrying om business from 1960 
in the manufacture and sale of mattres- 
ses, pillows. and cushions and also spon- 
ges, made essentially from a substance. 
called polyurethane foam, The appellant’s 


products were being marketed under the. 


mark "U” foam. In 1966 the appellant 


applied to the Assistant Registrar of trace 


Marks,. Madras, for registration of two 
of its trade Marks in part A. One was 
a mark carrying'the letter "U™ with a 
crown device on top. The other was a 
mark carrying the word “U Foam” with 
the same crown device on top of the first 
letter. As respects the latter Mark, the 
appellant made a disclaimer of the word. 


foam. The Assistant Registrar, however, - 
He held that- 


rejected the applications. 
the trade marks were not distinctive. His 
view was that the letter “U” was merely 
the first letter of the commodity-name 
‘urethane. As for the crown device, he 
did not think it looked like a crown at 





*(Against judgment of Venkataraman J. 


in A. A. O. Nos. 286 and 67 of 1976 D/- 
19-7-1973 ) 
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all. According to | him, it was a non-dese 
cript object. 


2. On appeal, K. §. vekon J. 
found that the appellant had established 
a name and even a near-monopoly for 
its products going under the name U-. 
foam. He accordingly observed chat: the ' 
trade Marks might be held to be. factual- 
ly distinctive. He also found no objec- 
tion to the letter “U” foam per se. But 
he proceeded to hold that both the trade 
marks were not inherently distinctive. In 
this view, he altogether denied  -egistra-_ 
tion to the trade mark “U” with the 
crown device. For the other trade mark 
consisting of the letter U-foam and the. 
crown device, he directed registration 
under part A, subject, however, to the 
disclaimer both of: the letter as 
the word “foam”, 


3. The appellants have now come be- 
fore us in further appeal. Mr. Govind 
Swaminathan, learned counsel for the ap- 
pellants contends that both the Assistant 
Registrar and the learned Judge were in 
error in refusing the registration as ap- 
plied for. He submitted that the two 
trade marks were distinctive enough to be: 
registered in part A. According to him, 
what gave them their distinctive char- 
acter was not the letter alone, nor the 
word alone, but the-combination of each 
which the device of a crown. His com- 
plaint was that neither the Assistant Re- 
gistrar nor the learned Judge saw them 
whole, but proceeded to consider the 
letter, the word and the crown device, 
as though - each one was a trade mark in 
itself and each had. to prove its indivi- 
duality. - 


å We must accept EN counsel’s 
criticism as justified. The Assistant Re- 
gistrar and the learned Judge had mis- 
taken the trees for the wood. The Act 
defines a “mark” in S, 2 (j) as including 
“a device, brand, heading, label, ticket, 
name, signature, word, letter or numeral 
or any combination thereof”. It seems to 

us therefore, that where a mark is a 
abe ton of a letter and a device or 
a word and device, the get-up as a whole! 


_ must be considered for registration. For the) 
‘true testis, whatis the totality ofthe im-| ' 


pression that the trade mark produces 
and whether the impression so produced 
is such as would cause confusion’ or de- 
ception, (See Halsbury (Simonds Edn.)! 
Vol. 38 p. 589). The Asstt. Registrar and 
the learned Judge were not proverly in- 
structed in the law in taking the ap- . 
pellant’s marks to pieces and dividing 


and . 
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their attention between them, and now to 
this one, now to the other. They should 
have judged the marks with undivided 
attention for obtaining an overall im- 
pression of their distinctiveness. 


5. Learned Counsel’s further com- 
plaint is that the significance of the crown 
device was completely lost upon. the 
learned Judge and the Assistant Registrar, 
The latter had let fallinto the remark that 
no person seeing the device would accept 
it as a correct representation of a 
crown, We feel that this last remark was 
quite inapposite in registration proceed- 
ings. We believe that the point of 
discourse before the Assistant Registrar 
was whether the device was distinctive, 
not whether it was artistic. The Trade 
Mark Office ig no place for indulging in 
high fault in art criticism. In the realm of . 
trade marks, a man may fling a pot of 
paint in the public’s face and call it a 
trade mark, although he may not do so 
in the Tate Gallery and call it art. The 
p Assistant Registrar also called the crown 
in the appellant’s trade mark a non-des- 
` eript. If it really was that, then so much 
the better for its distinctiveness, 


6. Across the Bar, we were shown the 
two trade marks. The first depicted the 
letter “U”. What we saw was no ordin- 
ary letter of the English alphabet; in- the 
appellant’s trade mark it wore a crown 
and looked quite distinguished. . As fer 
the crown, it appeared majestic enough 
more because of its positioning than any- 
thing else. Together, the letter and the 
device produced a marked impression of 
distinctiveness, 
of the other trade mark as well. ‘Only - 
more so, with the word and the hyphen 
‘thrown in for good measure. 


7. -We believe it is a truism, of this 
department of the law to be told that the 
Judge has to look at the trade mark him- 
self and not leave it to others to see if it 
is distinctive. Now we have seen the 
appellant’s marks ourselves, we are satis- 


fied that they pass the test. So much for ' 


inherent distinctiveness. 
8. Venkataraman, J., ad considered 
. the. other aspect, namely factual distinc- 


tiveness, and he expressed complete Satis- ` 


faction about its presence in this case. 
Indeed, he let the récord speak for itself. 
The appellant, it would-seem, started put- 
ting out’its foam mattresses, pillows etc., 
under its’ ‘mark in 1960. From then on 
there was no Jooking back. The sales in 
1960-61 -accounted for Rs. 85,000/-. By 
1966-67 they rose to Rs. 34,66.512/-. Sales 
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of sponges were also registered a quick 
rise. In 1960-61 they were Rs. 3,100/- 
in 1966-67 they rose’ to Rs. 1,30,000/-. 
Advertisement expenses were all ihe time 
rising. In 1960-61 the appellant spent 
Rs. 68,000/-. The appellant was the first 
_in this line of trade. In ten years it took 
to establish itself in the market, the ap- 
pellant has had no rival and no imitator, 
even. The products. are in constant de-. 
mand, amd the marks are for ever in the’ 
public eye. Shoppers have become fami- 
liar with then U foam mark with the in- 
evitable crown device. Peaple have come 
to associate the mark with the appellant’s 
goods. There is now little chance of their 
mistaking the U-foam goods for any one 
else’s. 

9. ‘The trade marks before us thus 
answer’ every test prescribed by S..9 (3), 
(4) and (5) for distinctiveness) There is . 
no dispute that the first application in 
relation to mattresses, pillows etc., falls 
under Entry 20 of the Fourth schedule, 
and that the application in relation to 
` sponges falls under Entry 21 of the same 
Schedule. All the objections to the trade 
marks were self-generated by the As- 
sistant Registrar himself, a process which 
courts have held can, on occasion, be 
overdone. 


10. Learned Counsel appearing Tor the 
respondent has no arguments to address 
before, us. The decisions under ` appeal 
are insupportable. 

11. We, ‘accordingly, allow the appeals 
and direct the Assistant Registrar to pro- . 
„ceed with the-registration of both the 
appellants trade marks under Part A, sub- 
. ject to the appellant's disclaimer of the 
expression “foam” in the latter trade 
mark. In the circumstances, we make no 
order as to costs, 

. Appeals Allowed 
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V. RAMASWAMI, J. 
F. S. Abdul Hameed, Appellant v. K. V. 
Rangaswami Chettiar, Respondent, 
S. A: No. 1177 of 1973, D/- 24-6-1976.* 
Transfer of Property Act (1882), S. 106 
— “Expiring with the end of a month” — 
Notice to quit asking tenant to deliver 
vacant possession of land on 30th Novem- 
ber is a valid notice, 


*(Against decree of Sub-J., Erode in A. S. 
No. 21 of 1978). . 
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The landlord, in this case, asked. the 


tenant by notice dated 7-11-1969 to quit 


and’ deliver vacant possession of a site on’ 
30th Nov. 1969. Question arose. whether 


it was a proper notice under S. 106. 
Held, section requires the notice .to ex- 


_. pire. with the end of the month of tenancy. 
`= The tenant was asked: to deliver posses- 
` sion on 30th Nov. which would be at the 


last moment of the day, the notice was 


‘therefore in order. AIR 1931 Mad 352 and 


- (1895). 1 QB 378, Rel. on.- 


(Paras 4 & 6) 


_ Cases “Referred: Chronological Paras 


(1972). CRP No 1516 of 1972 Med) 7 € 
(1966) -1 Mad LJ 71 


5 
$ AIR 1931 Mad 252 : 60 Mad LJ,293 5 
~ (1895) 1 QB 378 : 64 LJ QB 200 5, 6 


| "JUDGMENT. The only point ‘that is. 


urged by the learned counsel for the ap- 


pellant in- this second appeal is ‘that the. 


- notice to quit givén ‘by the plaintiff (res- 


pondent) after termination. of the tenancy 


-was not in accordance with law. and that 


therefore the suit is not’ maintainable. 


2. The tenancy isin respect of a vacant 


` site. and it was a monthly tenancy, the 


t 


montħiy rent being Rs. 40. The tenancy 
cornmenced: on Ist June, 1959. The plain- 
tiff issued a notice on 7-11-1969 termi- 
nating the-tenancy. It is stated in tkis 
notice that the tenant should vacate the 


property and give possession within ‘the 
“end of the month. Ft also called upon the 
ténant to “vacate and surrender posses- 


sion ‘of the property on ate November 
1969. 49 f 


3: The question -for consideration is 
whether this notice complies with the 
provisions of S. 106 of the ‘Transfer of 
Property Act? 

4, That section nies the notice to 
exire with the end of the month of the 
tenancy. According to the learned counsel, 
requiring to vacate and surrender posses- 
sion of the property on the 30th of Nov- 


-” 


ember does not satisfy the requirement of `- 
_S. 106 of the T. P. Act: 


5. -In ‘Gnanaprakasam. Pillai v. Vaz, 69 
Mad LJ 293: (AIR 1931 Mad 352), this court . 


had’ to consider whether a notice given on 


15th Sept. 1930 to vacate and deliver pos- 
session on the forenoon of the Ist of Octo- 
ober was~valid in the case of a monthly 


` 
_ 


END 


tenancy. This court held that the notice 
to quit was a good notice. In the course 
of that judgment, the learned Judge re- 
ferred to Sidebotham v. Holland, (1895) 1 
‘QB 378 wherein the Privy Council held 
that the notice requiring to quit on the 
last-day of the expiry of the tenancy as 
also on the succeeding date . was: valid. 
That means the notice to vacate snd deli- 
ver possession on the 30th Nov., or the 
Ist December would both be valid. In 
the first instance, it would be a case of: 
notice to quit on the last moment of the’ 
day and in the case of succeeding day,. 
the notice to quit is at the first moment: 
of the day. So, in whichever way the 
notice is issued, it would be valid. It 
would not be valid only if the tenant is 
asked to. vacate before. the last date of the: 
tenaricy, i. e., -béfore the 30th Movember 
‘in. this case. This decision was followed, 
in Muthukrishna Reddiar .v. Ponnusami “ 
uaa 9097 1 Mad LJ 71. l 


t 


' 6. The. learned: ‘counsel. for the appel- 
lant brought to my notice a decision .of 
Ramaprasada Rao. J. in C.-R.-P. No: 1516 
of 1972 (Mad), (Karuppan v. Rangaswami 
Naidu). Though the learned Judge dis- 
cussed only this point, it was only an, 
obiter dictum as the tenant in that case 
had purchased the property itself and, 
there was no need for him to vacate.: 
Even so, that was a case where the tenant: 
was asked to vacate and deliver posses- 
sion on or before 31st December 1970,: 
and the learned Judge considered whe- 


. ther the request to deliver possession be~} 


„fore 31st.. December 1970 would be in 
order and held that it would not be in 
order. It is-not necessary for me in this’ 
Case to consider this question as no such). 
expression is used in this case. Thej, 
tenant was asked to deliver possession on. 
the 30th Nov., which would >e at the 
last moment of the day as pointed out 
by the Privy Council in Sidebotham v 
Holland, 1895-1 QB 378. The notice is, 
therefore, in order. l 
7.. The ‘second appeal fails znd is dis<° 
missed. But there will be no order as to 
costs. The tenant is given tims to vacate’ 
the property and deliver possession within 

‘three months from this date. 
Appeal dismissed, | 


. 1 
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